I. JUSTICIABILITY: Is this a dispute capable of judicial resolution?
a. Rule: A case or controversy is an actual dispute involving the legal relations of adverse parties for which the judiciary can provide effective relief.
i. Aetna Guidance: A “controversy” in this sense must be one that is appropriate for judicial determination. A justiciable controversy is thus distinguished from a difference or dispute of a hypothetical or abstract character; from one that is academic or moot. The controversy must be definite and concrete, touching the legal relations of parties having adverse legal interests. It must be a real and substantial controversy admitting of specific relief through a decree of a conclusive character, as distinguished from an opinion advising what the law would be upon a hypothetical state of facts.
b. MUSKRAT v. UNITED STATES: No advisory opinions.
i. FACTS: Acts of Congress in 1904 allowed Secretary of Interior to grant rights of way for pipe lines and 1906 restrained property rights of Indians and sought to increase number of persons entitled to share in final distribution of lands and funds of the Cherokees.
1. 1st suit: determine constitutional validity of the act of Congress April 26, 1906, and to have it declared invalid in so far as it increases the number of persons entitled to share in the final distribution of lands and funds of the Cherokees beyond those enrolled on September 1, 1902 (in accordance with a previous act enacted July 1902).
2. 2nd suit: (also under July 1902 act) Ps’ objective is to declare act of March 11, 1904 (empowering secretary of state to grant rights of way for pipelines over lands allotted to Indians under certain regulations) and the (same) act of April 26, 1906 (purported to extend to a period of 25 years within which full-blooded Indians of Cherokee, Choctaw, Creek, and Seminole tribes [5 tribes] were forbidden to alienate, sell, dispose of, or encumber certain of their lands.
3. Congress SPECIFICALLY created an act for the lawsuit at issue, naming the specific plaintiffs, and gave jurisdiction to the court of claims. The act makes it appealable to the Supreme Court, and grants the Court jurisdiction to hear and adjudicate the suits. 
ii. HISTORY
1. HAYBURN’S CASE: An act of Congress settled claims of windows and oprhans. Act wanted Circuit Court to examine proofs, determine monthly pay, and CERITFY TO SECRETARY OF WAR. Cannot assign non judicial power to the Court. 
2. In 1793, Thomas Jefferson solicited advisory opinion from the Supreme Court, Supreme Court declined.
3. GORDON v. U.S.: an act of Congress was held invalid which conferred jurisdiction upon the court of claims but judgment could not be paid until appropriation had been estimated by Secretary of Treasury. This meant court could not enforce judgment and depended on action of Treasury and of Congress. Court will not exercise power that is not judicial in character.
4. BALTIMORE v. ICC: court declined to take jurisdiction of a case which extended its appellate power to a case where there was no judgment below.
iii. REASONING: The attempt here to determine the validity of the act of Congress is not a case or controversy. Jurisdiction is first given to court of claims and then appealable to the Supreme Court by the Act of 1907. Congress basically just wants to test validity of its legislation. US is a party, but it has no interest adverse to claimants. Point of suit is not to assert a property right or demand compensation for alleged wrongs. NO ADVERSITY.  
c. AETNA LIFE INS. CO. v. HANWORTH: Complaint presented a controversy to which judicial power extends and had authority to hear and determine it has been conferred upon the court by Declaratory Judgement Act.
i. FACTS: P is in insurance company which issued to D five life insurance policies. Policies provided for benefits in event that insured became totally and permanently disabled. Policies required proof of such disability and without further payment of premiums, to pay the sum insured, and dividend additions, in twenty annual installments. In four other policies, for amounts totaling 30k, P agreed upon proof of disability to waive further payment of premium, promising to pay a specified amount monthly in 1 and to continue the life insurance in force in 3 others.
ii. ISSUE:Does District Court had jurisdiction under Federal Declaratory Judgment Act. The Declaratory Judgment Act grants courts power to declare rights and other legation relations in cases of ACTUAL CONTROVERSY
iii. REASONING
1. Because the act limits itself to “cases of actual controversy,” it addresses the constitutional provision and only applies to controversies in the constitutional sense. Regarding remedies and procedure when CASES AND CONTROVERSIES are present, Congress has authority to delegate power over jurisdiction of the court. Act is constitutional since it authorizes relief that is consistent with judicial power granted by Article 3. 
2. Here, there is a dispute between parties who face each other in an adversary proceeding. It relates to legal rights and obligations arising from contracts. It's definite and not hypothetical. Before suit, they had taken adverse positions regarding obligations. The claim is of a present, specific right. P also made a definite claim that alleged fact did not exist. This dispute is capable for judicial determination. It does not call for an advisory opinion upon a hypothetical, but for an adjudication of present right upon established facts. 
3. Mutable fact argument is not persuasive. The issue of fact concerns whether or not D was disabled at the questioned time. It is controlling. A finding in either direction will resolve issue finally. If D brought suit, it surely would be a case or controversy. Nature of suit is same be it started by Insured or insurer. The dispute is within range of federal judicial power. It is for the Court to determine. It is the nature of the controversy, not the method of presentation or party who presents it that is determinative.
4. If insured sued the company, there surely would have been a case or controversy. 
iv. INJURY: Lose benefit of evidence and maintain reserves. There is a disagreement over disabled. Facts are particular.
II. STANDING: Can the person or entity invoke federal jurisdiction (looming in back is Separation of Powers)
a. Elements
i. Injury in Fact (IDENTIFY THE CLAIM)
1. Legally cognizable injury that is:
a. Concrete and particularized (personal); and
b. Actual or imminent, not conjectural or hypothetical
ii. Causal Connection between injury and conduct complained
1. Injury must be “fairly traceable” to the challenged action of the D
2. AND not the result of some independent 3rd party not before the court. 
iii. Redressability
1. It must be likely as opposed to merely speculative, that the injury will be redressed by a favorable decision
b. MASSACHUSETTS v. MELLON: Cannot use parents patria when the state simply represents the collective interests of its citizens
i. FACTS: First case is an original suit. The other was brought in Supreme Court of District of Columbia. The Maternity Act provides for initial appropriate and afterwards annual appropriations for a period to five years, to be apportioned among such of the several states as THEY CHOOSE TO ACCEPT AND COMPLY with its provisions, to reduce maternal and infant mortality and protect health of mothers and infants.
ii. PH: Court dismissed and affirmed by District Court of Appeals. Both cases challenge constitutionality of Act of November 23, 1921, the Maternity Act. Argument is that these purposes are not national, but local to the states. This is supposedly an effective means of inducing states to yield portion of their sovereign rights.
1. It is also argued that burden of appropriations fall unequally upon several states, and rests large on bigger states. P argues that its rights are infringed due to imposition upon P an illegal and unconstitutional option to either yield to federal power a part of reserved rights or lose share it is entitled. P2 argues it's depriving her of property without due process.
iii. REASONING: For first case, power of states not invaded since statute imposes no obligation but simply extends an option. There is no burden imposed. P could simply say no. Question is political and not judicial. Mere enactment of the statute has done nothing and nothing can be done without consent
1. P argues it's bringing case on behalf of its citizens. That right is not present here. Citizens are also of the US. P could not bring parens patriae. No part of P's duty (a state government) to enforce rights in respect of their relation with the federal government.
2. Georgia v. Stanton: only where rights of person or property are involved, and when rights can be presented under judicial form, then courts can provide relief. La must be brought into actual, or threatened operation upon rights properly falling under judicial cognizance. government.
a. Court did not have the power to hear a case in which congress passed an act abolishing a state government. 
b. Court: If the court did not have the power to hear that case… the court definitely does not have the power to hear this case
iv. For PARENS PATRIA STANDING: State must articulate an interest apart from the interests of particular private parties (State must be more than nominal). State must express a quasi-sovereign interest. SEE MA v. EPA. 
1. Quasi-sovereign interest in health and welfare, physical and economic, of its residents. 
a. Would State, if it could, likely to attempt to address through sovereign lawmaking? 
2. Quasi-sovereign interest in not being discriminatorily denied its rightful status within federal status. 
a. Is State and residents excluded from benefits that flow from participation in the federal system? 
3. Not clear when the amount of people injured will suffice, but it must be more than an identifiable group of individual residents. 
c. FRONTHINGHAM (SECOND CASE IN MELLON): Taxpayer can still sue if statute is unconstitutional as applied to them, but cannot establish standing through taxpayer status (injury being an increase in taxes) alone. Fronthingham alleges statute will be to take her property under guise of taxation without due process. The appellant here has no interest in subject-matter, nor any injury inflicted or threatened. She argues that it increases her burden of taxation. A taxpayer in a municipality is more direct and immediate. Here, it is shared with millions of others.  Effect on her tax right is remote fluctuation and uncertain
i. POLICY: If one can bring suit, all other taxpayers can bring. Inconvenience. But taxpayers can still sue if unconstitutional as applied to them.
d. BARROWS v. JACKSON: Third Party Standing
i. FACTS: P allege breach of covenant. There was a retrictive covenant that prevented people conveying land (or letting it be occupied by) a non Caucasian person. Can D rely on invasion of rights of others? D already sold. Claim was failure to convey without incorporating in the deed the restriction and by permitted a non-Caucasian to move in and occupy the premise. P seek damages. D argues that they would be violating the EPC rights of others. P says D's EPC rights are not being violated, thus D has no standing. Typically, D cannot invoke federal court jurisdiction with a third party’s inquiry (prudential rule).
ii. Third Party Standing: Exception (ok because it's not an Article 3 requirement, policy)
1. You are personally injured, have standing (would pay damages and be sued again), third party have right violated
2. Absent party face some PRACTICAL hindrance
3. Close relationship between absent party and party attempting to assert right
4. Exception may also apply where a party is forced to take action in violation of absent party's rights
iii. REASONING: Is permitting damages state action? If award damages, prospective seller of restricted land will either refuse to sell to non-Caucasians or require them to pay higher price to meet damages. But unlike Shelley, no person of color is before the Court claiming to have been denied his constitutional rights. Ordinarily may not claim standing for third party. This rule comes from case and controversy and judicial restraint. But Court will not permit or require California to coerce D to respond in damages to observe covenant that Court would deny State. Justiciable? Can resolve breach of covenant
iv. Barrows doesn't actually apply the 3 requirements. Can extract it
1. The relation between coercion exerted and her possibly lose is so close to purpose of restrictive covenant, that D is only effective adversary.
2. Here, respondent sued for $11,600 of damages… and judgment against her would be a direct pocketbook injury. 
3.  “The relation between the coercion exerted on respondent and her possibly pecuniary loss thereby is so close to the purpose of the restrictive covenant, to violate the constitutional rights of those discriminated against, that the respondent is the only effective adversary of the unworthy covenant in its last stand.”
4. But this is a unique situation. It would be difficult if not impossible for the persons whose rights are asserted to present their grievance before any court. So the reasoning behind denying standing to raise another’s constitutional rights are outweighed by the need to protect the fundamental rights of others that would be denied by permitting a damages action for violating a racially restrictive covenant. 
a. SC won’t allow CA to make the D pay damages for violating the covenant, when acting in accordance with the covenant will deny EP rights.  
i. It would either cause Caucasians to not sell to non-Caucasians or require a higher price which would deprive non-Caucasians, unidentified but identifiable, of = protection of the laws under the 14A. 
ii. Here though, no non-Caucasian is before the court claiming to have been denied his or her constitutional rights. 
iii. Moreover, this court would not allow CA to enforce the covenant inequity, nor would it allow CA to incorporate it into a statue.  It is a covenant that would never be allowed in a federal jurisdiction.  – it is against public policy.
5. Here, Jackson is the only effective adversary and has every incentive to make the argument. She makes the case adversarial in nature, and so the issues will be sharpened.
e. FLAST v. COHEN: Dual Nexus for Taxpayer Standing
i. In order to use status as taxpayer to establish standing
1. plaintiff must challenge pure exercise of tax and spending power as opposed to incidental regulatory program, 
2. and spending uses it to establish a religion in violation of clause
ii. FACTS: Establishment clause claim challenges spending program that violates Establishment clause. Phey allege that funds were being used to finance instruction in reading, arithmetic, and other subjects in religious schools, and to purchase materials in such schools. Taxpayer standing: using your status as a taxpayer. Challenging a tax unconstitutionally imposed is just normal standing
iii. REASONING: limits to adversary context and capable of resolution through judicial process. D argues that resolution of question at hand is fit for other branches not judicial. Standing is shorthand for all various elements of justiciability and is very complex. Various rules have been fashioned with specific reference to status asserted by the party. Not relevant that issue might be nonjusticiable. Taxpayer proper party to allege the unconstitutionality only of Power and its limitations. P satisfied both nexus. It challenges powers and limitations.
f. DATA PROCESSING v. CAMP: P sued Comptroller for adopting a regulation that allowed P to be economically injured inconsistent with statute. P sued Bank for unlawful competition. Injury is happening. Court says that there is standing because P’s interest is within the zone of interests Congress had in mind when it created the statute. 
g. LINDA R.S.
i. FACTS: Appellant, the mother of an illegitimate child, brought a class action to enjoin the ‘discriminatory application’ of Art. 602 of the Vernon's Ann. Texas Penal Code providing that any ‘parent’ who fails to support his ‘children’ is subject to prosecution, but which by state judicial construction applies only to married parents. Appellant sought to enjoin the local district attorney from refraining to prosecute the father of her child (Court characterizes this as the relief sought based on her complaint even though it wasn’t totally clear). 
ii. 2 CLAIMS: Art 602 discriminate against illegitimate children. Seeks declaration that it discriminates. Also seek payment of child support. Seek enforcement.
iii. PH: Appeals from 3 judge court. Seek injunction to cease. Discriminatory application and an order to pay. Wasn't asking that prosecutors MUST prosecute.
iv. But Court says relief will not redress. Even if you win, what chance you have of payment. IE how likely of economic recovery. The injury is caused by deadbeat husband and not lack of prosecution. The Court says, “If the P was granted the relief… it would only result in the jailing of the father… not necessarily getting her money.” But is relief part of claim? No, but courts might conflate. 
1. This is where court really confuses combining the claims. “Prosecution will at least, in the future, result in the payment of the support is at best speculative.”  “A citizen lacks standing (no interest) to contest the prosecution of non-prosecution of another” “not a direct nexus between vindication of the Ps interest and enforcement of the state’s criminal laws.”- Referring to Causation and Redressability. 
v. CAUSATION: It can be argued that it is fairly traceable to defendant because conduct is the refusal to enforce the law, which causes the discrimination against illegitimate children. i.e. the failure to enforce the provision. But Court says no, because they say her injury is her failure to receive payments, which is not traceable to the defendant (mischaracterization of her injury?).
vi. RELIEF: Not part of the claim. But courts will likely determine whether redressability is possible. Separation of powers issue? Can Judge give a different Relief? Yes, under its inherent authority see also FRCP 54. She’s asking for equal treatment, so courts can totally redress (declaration and injunction). Probably could award child support. But court says that she’s seeking a prosecution. Court seems troubled by the criminal context of the case.
vii. WHITE DISSENT: Focus on what relief COURT CAN GIVE, ie a declaration. Focus on her actual claim and injury, EPC. The mistake was combining the two claims.  There are two claims and they must be addressed separately.  This claim is not asking for child support, not about payment. It was about = protection under the law. 
h. LYONS: Standing Required for Each Remedy Sought
i. FACTS: Lyons sues LA and police officers alleging that he was stopped by an officer for a traffic stop and that he offered no resistance.  The officers then, without provocation, seized him and applied a chokehold.  He is seeking injunctive relief against the city barring chokeholds except in situation where there is an immediate threat of deadly force.  It was alleged that police officer routinely apply the chokehold in various situations where there is no threat.  Lyons alleged that he reasonably feared that any future contact with the police might result in being choked.  
ii. RELIEF SOUGHT: Declaration. Injunction to prevent chokehold unless due cause. Damages. But Lyons need to tie these to the claim. He alleged he "justifiably feared ANY Future Contact" ie inducement of fear as the injury.
iii. O’SHEA AND RIZZO: There seems to be a policy against permitting injunctions that would provide for massive structural change. In O’Shea, P sought injunction against discrimination by state court judges. In Rizzo, sought injunction against discrimination by police officers. Court ruled that the number of police officers in Rizzo were an small unnamed minority.
iv. RULE: Past exposure to illegal conduct does not in itself show a present case or controversy regarding injunctive relief… if unaccompanied by any continuing, present adverse effects Equitable remedy available if P can show irreparable injury, must show real or immediate threat that P will be wronged again. 
v. REASONING: Personal stake and stake in injunction. Injury and threat, but cannot be UNREASONABLE. For past chokehold, definitely standing for damages. But fear to justify injunction is different The fact that he WAS CHOCKED didn’t not establish real and immediate threat. 5 months have passed since the complaint and Lyons has not had any more unfortunate encounters with the police. In a big city like LA, there will be certain instances where strangleholds will be illegally applied. However, it is conjectural to suggest that this will happen in every encounter 
vi. HOLDING: In order to establish an actual controversy in this case, Lyons would have to show either 1) that all Los Angeles police officers always choked citizens with whom they had encounters, or 2) that the City ordered or authorized officers to act in such a manner.
vii. CLASS COMMENTS: Does Constitution really required it? Isn't equity created to fill gaps? Art. 3 requires ONE CASE OF CONTROVERSY. Why prevent equitable claim but let claim for damages go through. See Osborn. Isn’t it one story with 2 different reliefs. Equity is flexible. But case here requires a lot. Went formal
i. HUNT v. WA STATE APPLE COMMISSION
i. FACTS: In 1972, the North Carolina Board of Agriculture adopted a regulation that required all apples shipped into the state in closed containers to display the USDA grade or nothing at all. Washington State growers (whose standards are higher than the USDA) challenged the regulation as an unreasonable burden to interstate commerce. North Carolina stated it was a valid exercise of its police powers to create "uniformity" to protect its citizenry from "fraud and deception."
ii. Association Standing
1. its members would otherwise have standing to sue in their own right;
2. the interests it seeks to protect are germane to the organization's purpose; and 
3. neither the claim asserted nor the relief requested requires the participation in the lawsuit of each of the individual members (ie seek declaration or general injunction)
iii. REASONING: All three elements of association standing are met. Apple growers themselves would have standing. Commission’s attempt to remedy the injury is central to purpose of protecting market for WA apples. The claim does not need individual proof. Although Commission is technically a state agency, they practically perform the purpose of a trade association. Growers are not “members” of Commission in trade sense, but they elect the members, they alone may serve, they finance, etc. Assessments paid to Commission are tied to volume of apples sold.  
j. INS v. CHADHA
i. FACTS: Chada was subject to deportation. AG through Immigration Judge suspended. But Legislative Branch essentially vetoed Executive Branch without Presentment and Bicameralism. INS would have deported if Court upheld it. Although in agreement, they are still on opposite sides.
ii. REASONING: Adversity Necessary because it sharpens issue and Courts always concerned about separation of powers. Wouldn't be acting as a judge. Congress intervened (create it, interest in defending it). ONLY AVAILABLE WHEN EXECUTIVE doesn't defend (leading to institutional injury of Congress). UNDER THESE CIRCUMSTANCES, will allow. Court is not necessarily saying it's a good idea. It's partly of Article III, but prudential to allow. Injuries to INS: would have to deport, economic injury of admin cost)
k. Legislative Standing
i. Institutional (Behalf of House and Senate when Executive refuse to defend). See Chadha; Windsor. Rare.
ii. Legislature Itself Injured
1. Arizona Legislature v. Arizona Independent Redistricting Commission: power taken by different state branch
iii. Legislators
1. Private: Individual (typical standing)
2. Group: Vote nullified. But won't have standing if vote wouldn’t have made a difference.
l. HECKLER v. MATTHEWS: 
i. FACTS: SSA gave benefits. Widowers had to show dependency on wives whereas women automatically entitled. Court in a case said it denied EPC. Congress repealed but there would still be a money problem. There would be a pension offset if you received money from somewhere else. 90 percent affected out of civil servants would be widowers. The others would be exempted from offset. (women or dependent for their reliance interest when planning retirement). Essentially created 5-year grace period where old law continued.
ii. SEVERABILITY CLAUSE: If exemption invalid, couldn't broaden to include those who were excluded and that pension offset wouldn't be affected.
iii. P's CLAIMS: Class action unequal treatment based on gender. Severability clause unconstitutionally deprived P of remedy. P sought Declaratory Relief.
iv. COURT: Injury is unequal treatment and doesn't talk about money (compare Linda R.S.). Discrimination itself by perpetuation stereotypical notions, or by stigmatizing members of the group as inferior, can cause serious non-economic injuries. Traceable to enforcement of statute. Redressability: a mandate of equal treatment. Severability clause does not obliviate relief. Equal treatment could mean extension or withdrawal of benefits. Although clause destroys extension, it still allows for withdrawal. Since relief in EPC is a mandate of equal treatment, standing present.
m. ALLEN v. WRIGHT
i. FACTS: Parents of black public-school children (7 million member class action) allege nation-wide class action that the IRS has not adopted sufficient standards and procedures to fulfill its obligation to deny tax-exempt status to racially discriminatory private schools. Claims the IRS policy directly harms them with the ability of their children to receive an education in desegregated public school.  
ii. GENERAL GRIEVANCE: An asserted right to have the Government act in accordance with law is not sufficient, standing alone, to confer jurisdiction on a Federal court.  (called Generalized Grievances, i.e. one shared by all)
iii. For stigmatic injury, the unequal treatment or administration of the law must have treated you unequally personally.
iv. FIRST CLAIM: P allege federal aid to discriminatory private schools injure them by (1) virtue it violates law and (2) stigmatizing them by endorsing racism. 
1. COURT: No standing for first claim because it’s a generalized grievance. For second claim, parents were not personally denied equal treatment (did not try to get their kids admitted into a private school… and were then denied because of race).  Injury to attenuated. If allowed, parents anywhere can sue no matter the location. 
v. SECOND CLAIM: Children unable to have desegregated education because racist parents put their kids in private school. 
1. COURT: Inability to enjoy desegregated education is cognizable. But injury is not fairly traceable to government conduct. Only fairly traceable to the IRS if there were enough racially discriminatory private schools receiving tax exemptions in respondents’ communities to make an appreciable difference. Causation too attenuated. Furthermore, the injury is more caused by the actions of third parties (racist parents and school officials). Redressability also very speculative (what would the racist parents do in response?). Also lurking in the back of the Court’s mind is a separation of powers issue. 
n. LUJAN v. DEFENDERS of WILDLIFE
i. FACTS: Plaintiff = defenders of wildlife organization, interested in preservation of endangered/threatened species.  They are suing Sec. of Interior claiming that a new interpretation of a regulation, which is supposed to regulate the Endangered Species Act is inconsistent with the statute.  The statute says whenever a fed agency is going to implement a project that might somehow threaten or damage species, the agency shall consult with the sec of interior and ensure that the environment is not damaged.  The regulation being attacked limits the scope of application of the statute to things that happen in the US or on the high seas.  P claims that this regulation should apply to projects that occur abroad.  
ii. Congress also include a citizens suit provision:  provides any person may make a civil suit for failure to comply with the ESA, here in particular the failure to consult and ensure
iii. RULE: See standing elements above. Also, the party invoking federal jurisdiction bears the burden of establishing these elements. Each element must be supposed with the burden of proof requires at the successive stages of litigation. When P is not himself the object of the government action or inaction, standing is substantially more difficult to establish.
iv. P’s Theories
1. Ecosystem Nexus: harming animals will harm ecosystem and land. Doesn't say located a great distance away yet Scalia characterizes it as such. 
2. Animal Nexus: Anyone who has interest in studying or seeing endangered animals 
3. Vocational nexus: Anyone who has professional interest can sue. Court says it is clear that a person who works with a particular animal threatened by a federal decision is facing perceptible harm…. However it is speculation and fantasy that a person who works anywhere in the world with these animals is appreciably harmed by a single project affecting some portion of that species with which he has no more specific connection. 
v. COURT: P allege interest in enjoying and preservation of environment. But not immediate and concrete enough, because even with the affidavits and complaints there is not enough to support the conclusion that the members will definitely go back to the areas and not be able to observe.  They did not plead and substantiate their intention to go back. P did not have concrete plans or know when they would go back. No imminent injury to P. 
vi. PROCEDURAL INJURY: this is not a case where the procedural requirement could impair a concrete interest of the Ps (ie requirement of a hearing before the denial of their license application).  Nor one where a concrete interest has been suffered by many persons (such as mass fraud or mass torts) NOR one where congress has created a concrete private interest by providing a cash bounty for the P.  This is a case where congress created a right for all persons to have a self contained non-instrumental right to have the executive observe the procedures required by law. This is basically a general grievance. But can assert procedural right without meeting all normal standards for redressability and immediacy if there is also a concrete interest. 
vii. KENNEDY: Doesn’t reject ecosystem outright.
viii. DISSENT: Formalistic to basically require P’s to buy a ticket. Raised enough issues to survive SJ. 
o. MA. V. EPA: Congress according procedural right can have standing without meeting all normal standards for redressability and immediacy if you have concrete injury (LUJAN FN 7)
i. FACTS: Action was filed by private organizations and governments intervened, including Massachusetts.  Defendant is the EPA.  Petitioners petitioned the EPA to regulate new motor vehicle pollution under the Clean Air Act.  EPA said that the Act does not authorize it to issue mandatory regulations to address global climate change; and even if it could, to set greenhouse gas emission standards, it would be unwise because the causal link between gas and global surface air temperature was not unequivocally established.  Moreover, a piecemeal approach to climate change would conflict with the President’s comprehensive approach.  
ii. Issue: 1) whether the EPA has the statutory authority to regulate greenhouse gas emission from new motor vehicles and 2) whether its stated reasons for refusing to do so are consistent with statute. 
· RULE: “when a litigant is vested with a procedural right, that litigant has standing if there is some possibility that the requested relief will prompt the injury-causing party to reconsider the decision that allegedly harmed the litigant.”
· INJURY: Congress recognized a concomitant procedural right to challenge the rejection of its rulemaking petition as arbitrary and capricious. In doing so congress must identify the injury it seeks to vindicate and relate the injury to the class of persons entitled to bring suit. Considerable importance that the party seeking injury is a sovereign state (federalism policy: consider how state by joining federal gov sacrificed some of its sovereign rights so federal courts should be more willing to enforce those surrendered right) and not a private individual. The procedural right is tied to a concrete injury. MA is suffering rising coastal levels. Widespread harm of global warming does not minimize MA interest in outcome of the litigation. The rising sea levels have already begun to swallow MA’s coastline. 
iii. CAUSATION: EPA does not dispute causal connection between gases and global warming. But EPA argues contribute insignificantly to injury. Furthermore, nations like China and India contribute too. But small incremental steps can still be attacked. 
iv. REDRESSABILITY: Regulating vehicles may not reverse global warming, but slowing it and reducing it can help.
v. ROBERTS: The causation and redressability need to be LINKED to the injury. Must show “A casual connection between that specific injury and the lack of new motor vehicle greenhouse gas emission standards, and that the promulgation of such standards would likely redress the injury.” Injury is not immediate. Here, there is 3rd parties also causing the injuries. How do we redress? 
p. HEIN v. FREEDOM FROM RELIGION FOUNDATION, INC.
i. FACTS: President Bush created by executive order the Office of Faith-Based and Community Initiatives, a program aimed at allowing religious charitable organizations to compete alongside non-religious ones for federal funding. Another executive order instructed various executive departments to hold conferences promoting the Faith-Based Initiative. The Freedom from Religion Foundation sued, alleging that the conferences favored religious organizations over non-religious ones and thereby violated the Establishment Clause of the First Amendment. According to the government, the Foundation had no standing to sue, because the Foundation had not been harmed in any way by the conferences. Foundation tries to use taxpayer standing under Flast. 
ii. PLURALITY: Flast is limited to its facts. There has to be Congressional statute exercising taxing and spending Powers (and statute says purposes) with the purpose violating the Establishment Clause. Flast is a narrow exception. Also here, it’s the executive spending. No congressional legislation authorized these entities or enacted any law to appropriate money. Even though funds come from general Executive Branch appropriations, allowing standing would be intrusion in Executive Branch. 
iii. SCALIA THOMAS: Overrule Flast. 
iv. DISSENT: When executive spend identifiable sums of money in violation of Establishment Clause, taxpayers are still injured. 
q. CLAPPER v. AMNESTY: Threatened injury must be certainly impending to constitute injury in fact. 
i. FACTS: Several groups, including attorneys, journalists, and human rights organizations, brought a facial challenge to a provision of the Foreign Intelligence Surveillance Act (FISA). The provision creates new procedures for authorizing government electronic surveillance of non-U.S. persons outside the U.S. for foreign intelligence purposes (have to seek permission from FISA courts, may not violate 4th Amendment, etc.) The groups argue that the procedures violate the Fourth Amendment, the First Amendment, Article III of the Constitution, and the principle of separation of powers. After 9/11, there were amendments to FISA. No longer required probable cause that target was a foreign power or its agent. Doesn’t have to specific location where surveillance will occur. Can’t be aimed at US person residing in foreign territory. P argue there is objectively reasonable likelihood their communications (with clients who are likely targets) will be acquired. P say will compromise ability to locate witnesses, obtain info, communicate, etc. 
ii. RULE: It’s not a reason to find standing if it means no on else will ever have standing. Cannot manufacture standing by self-inflicting injury based on hypothetical future harm that is not certainly impending.
iii. ALITO’s LIST: P’s arguments rest on highly speculative fears that: (1) Gov will decided to target communication of non-U.S. persons with whom P communicate; (2) Gov will use FISA instead of another method; (3) judges will conclude surveillance procedures satisfy; (4) Gov will succeed in intercepting communication; (5) Ps will be parties to communication. 
iv. REASONING: Even if P could show injury, not fairly traceable to FISA. Furthermore, FISA Court can act as an independent actor that weaken causal chain. P also argue they are suffering present injuries due to the measures taken to avoid surveillance. But the present” injuries of economic and professional harms (avoiding certain emails, phone convos, etc.) are self-inflicted. While the Court has acknowledge cases where injury may arise from a chilling effect, chilling merely from knowledge that Gov has a certain tool and MIGHT use it does not suffice. 
v. BREYER DISSENT: Focus on P. Clear that Ps like Scott are representing possible terrorists. Future is uncertain but we have expectation about Gov action. Communication has been going on. P has motive to talk. D has capacity and motive (D fought legislatively to get Amendment.) Some standing cases like Monsanto allowed standing when there is a reasonable probably of future injury comes with a present injury. In Monsanto, alfalfa growers challenged that deregulation would harm them because neighbors would contaminate alfafa. P had present injury by working to prevent contamination. So like Ps here. Distinguishable because much more reasonable and impending? Also admittedly weaker because case filed one day after Amendments pass? 
r. TEXAS v. U.S. (5th Cir. 2015), aff’d by equally divided court
i. FACTS: In 2014, DHS established a process for parents of citizens and lawful permanent residents as well as expanding DACA by making more people eligible. The new program was known as the Deferred Action for Parents of Americans and Lawful Permanent Residents (DAPA) program. Texas had a 
ii. CLAIMS: Texas and other states sued to prevent the implementation of DAPA and argued that it violated the Administrative Procedure Act because it had not gone through the notice-and-comment process, and because it was arbitrary and capricious. The states also argued that DAPA violated the Take Care Clause of the Constitution, which clarifies the President's power.
iii. STATE: Like MA in MA v. EPA, Texas is not normal litigates for standing purposes. And compared to MA, injury here is stronger since there is an affirmative decision to set guidelines as opposed to EPA’s inaction. Texas has quasi-sovereign interests in regulating matters they believe they control, federal interference with enforcement of state law. Like MA, Texas surrendered sovereign power when they joined court. Smith says QUASI SOVEREIGN INTEREST PROTECTED BY PROCEDURAL RIGHT as opposed to CONCRETE INJURY. APA gives Texas this procedural right. 
iv. DRIVER’S LICENSE: Texas has a program where it issues and subsidize licenses (130 bucks per license) to qualified applicants. DAPA would permit 500k illegal aliens to satisfy requirement with proof of lawful presence. Offsetting by other fees such as generation of income for state does not negate the injury here. Injury is fairly traceable to DAPA. US argue Texas could avoid injury, there Texas has quasi sovereign interest in power to create and enforce legal code.
v. SELF-INFLICTION:  US says DAPA doesn’t do anything and that Texas does not have to subsidize (of course lurking in the back is a potential EPC problem for Texas). PA v. NJ: State lacked standing to challenge state laws taxing nonresidents: PA would give tax credit to those taxed in NJ. Self-inflicted. WY v. OK: Had standing because OK required plant to burn a percentage of OK coal, reducing WY coal. D's injury is loss of tax revenue. Court matches situation here with second case by looking at it in a “general level.”
vi. CAUSATION AND REDRESSABILITY: Lessened standard due to MA v. EPA procedural right and special solicitude analysis. Sufficient here. Due to DAPA, many would apply for licenses. Enjoining could prompt DHS to reconsider. Regarding concern for policy disagreements disguised as legal claims, the right must always be in a zone of interest or have a legally cognizable right. 
s. HOLLINGSWORTH v. PERRY: Standing has to exist at every state of litigation.
i. FACTS: CA law makes it unconstitutional to make same sex marriage illegal.  Proposition 8 is passed and changes CA constitution to make only same sex marriage legal.  California SC rules that proposition 8 is valid. … created a “narrow and limited exception” to rights otherwise guaranteed to same-sex couples. P said violated DP and EPC. P narrowed argument to referendum and argues State cannot take away what it previously guaranteed through it's SC decision. 
ii. DISTRICT COURT: D refused to defend the law but did enforce it. D allowed proponents to intervene. District Court found Prop 8 unconstitutional and permanently enjoined. Enjoined only CA officials. Did not force intervenors to do anything
iii. CoA: 9th circuit certified 2 questions to CA SC. Is it a personal interest under CALI law? Authorized to defend? IE is there a claim under Cali Law or Cali has a claim? CAL SC: Authorized proponent when those who normally should defend won't. by interpreting elections code. 9th said proponents had standing and affirmed on merits
iv. COURT: Respondents had standing in the beginning. They wanted to marry, but state denied it. No standing because there is nothing to address when officials won’t appeal. There is no injury to proponent, no legally personalized interest. There is no personal stake since not ordered to do anything. It’s a generalized grievance. Majority weaves in federal law first (to dilute state law question even that’s where the interest is to be found) and injects agency law and conclude there’s no standing to APPEAL. District Court opinion stands. 
1. Fed Precedent
a. Diamond: Pediatrician who defended the Illinois statute.  They lost trial court, AG decided not to appeal.  AG wrote a “letter of interest” for the Dr. to appeal. Court ruled that because Dr. did not have an injury there was no standing
b. Karcher: Legislatures intervened against a suit against the state.  They lost, Court allowed them to appeal in their official capacity.  Once they were not longer in the Leg.  They no longer had standing. SC says here the petitioners did not have a legislative capacity
c. Arizonans for official English: Arizona lost the case and decided not to appeal.  They let the principal sponsors of the ballot initiative to defend.  9th circuit gave standing.  Court ruled that it was a moot case but expressed “grave doubts as to standing” Court was aware of no law in AZ appointing initiative sponsors as “agents of the people.” Petitioners argue that since the CASC certified them, they are “agents of the people”. SCOTUS: CASC did not describe them as agents of the people. And they are not agents of the people “formal or otherwise”. Court then looked to the principals control of the agents actions. (yet petitioners answer to no one).  Not elected like the CA AG.. They owe no fiduciary obligation to the people of California. 
v. DISSENT: CA allowed because it wanted to protect its democratic and initiative process. CA properly authorized. State injured because amendment overruled. State authorized proponents. Proponents would vigorously defend. 
t. WINDSOR v. U.S.
i. FACTS: Windsor sues the US because she paid a tax that she doesn’t think she should have to pay because she is the spouse of a same sex partner.  She says DOMA is unconstitutional because it violated her EP rights because she did not get the federal tax exemption she should have got.  
ii. DISTRICT COURT: Executive Branch does not defend and agree that it’s unconstitutional. Court allows BLAG (repping house of rep) to intervene. Court rules unconstitutional, and orders to pay – but the US does not pay Windsor (to retain standing because want decision for higher court).  Government appeals and asks for the CoA to affirm.  Get to the Supreme Court (US still has not paid)
iii. ISSUE: whether the US or/and BLAG have standing.
iv. REASONING: Court says US is aggrieved (typical injury standing) because they have not yet paid the refund, and paying the refund will be an injury.  Looks like Chadha: INS agreed with Chadha that a statute it was required to enforce was unconstitutional; notwithstanding that the court found INS was an aggrieved party (demanded expenses and stuff), so even if the INS agreed with Chadha, the INS is still an aggrieved party.  So as INS is aggrieved, the US is aggrieved in Windsor. Distinguishable because in Chadha the trial court was the CoA and Chadha was the appellant so question is whether they essentially had standing at trial level (but argument here is there standing to appeal)
v. ARTICLE III STANDING AND PRDUENTIAL STANDING: Article 3 is typical Lujan standing. Prudential standing is “judicially self-imposed limits on the exercise of federal jurisdiction.” Here, adversity is prudential Prudence is more flexible. The lack of adversity from Executive Branch is prudentially problematic here, but BLAG’s presence solves it. 
vi. PRUDENTIAL CONCERNS: The intervention of BLAG was properly authorized by the House of Representatives. Has an interest and will be a proper advocate for the constitutional of DOMA. Doubts as to the adversarial nature are quelled by BLAG’s presence. If the court finds that the US does not have standing, there will be an increase in litigation over DOMA.  If we do not uphold standing we will be restricted from doing one of our primary jobs, judicial review.   
vii. Scalia: Pres can nullify laws by not enforcing.  Majority says it is a separation of powers issue
viii. Alito: BLAG has their own standing.  They are members of the House, and they were authorized by the House.  Injury is to the legislative power of the Congress – refusing to defend the constitutionality properly passed. Alito wants to give Congress standing whenever a court strikes down an Act and the Executive declines to defend it.  
u. SPOKEO v. ROBBINS: 
i. FACTS: FCRA requiring consumers reporting agencies to follow reasonable procedures to assure maximum possible accuracy of consumer reports. Imposes liability on any person who fail to comply. Spokeo, Inc. (Spokeo) operated a website that provided information about individuals such as contact data, marital status, age, occupation, and certain types of economic information. Thomas Robins sued Spokeo and claimed that the company willfully violated the Fair Credit Reporting Act (FCRA) by publishing false information about him on the website. Robins filed an amended complaint in which he alleged that he suffered actual harm to his employment prospects due to the website falsely claiming that he was wealthy. 9th Circuit held that, although the district court could reconsider its ruling, the allegation of a violation of a statutory right is sufficient injury to qualify for standing.
ii. REASONING: Court vacated CoA opinion because it did not adequately differentiate concrete and particularized.. CoA mentions that Spokeo violated HIS statutory rights. They only concern particularization (whether it was personal), not concreteness. Concreteness means it actually exist. Injury need not be tangible, just harder when isn’t. Standing not automatically satisfied when P can point to a statute. In this case, a procedural violation of the statute does not necessarily mean harm to P. 
iii. DISSENT: Court has always conflated the two analysis. 
v. SESSIONS v. MORALES-SANTANA
i. FACTS: Luis Ramon Morales-Santana was born in 1962 in the Dominican Republic to a father who had become an American citizen in 1917 and a mother who was a citizen of the Dominican Republic. At the time, Morales-Santana’s parents were unmarried, and when they married in 1970, Morales-Santana was “legitimated” by his father’s citizenship, and he became a lawful permanent resident in 1975. Under the Immigration and Nationality Act in effect at the time of Morales-Santana’s birth, a child born abroad to an unwed citizen father and a non-citizen mother only had citizenship at birth if the citizen father was physically present in the United States or one of its possessions for a period totalling ten years at some point prior to the child’s birth, and at least five of those years had to be after the age of 14. Because Morales-Santana’s father was only physically present in Puerto Rico until 20 days before his 19th birthday, when he left to work in the Dominican Republic, he did not meet the requirements to transfer derivative citizenship to Morales-Santana upon his birth. Morales-Santana argued that the denial of derivative citizenship violated the Equal Protection Clause of the Fifth Amendment. Although his father did not satisfy the requirements for unwed citizen fathers to transfer derivative citizenship, he did meet the less stringent requirements for unwed citizen mothers (which required physical presence in the United States or one of its possessions for at least a year at some point prior to the child’s birth). 
ii. REASONING: P said father was injured. Third party standing elements met. Dad was denied EPC. There is a hindrance because dad is dead. Likely actual injury to litigant. 
iii. REMEDY: Typical remedy to EPC is mandate of equal protection. So can extend or withdraw benefits. Ordinarily, extension is preferred. Court should measure intensity of commitment to residual policy and degree of disruption of statutory scheme that would occur by extension as opposed to abrogation.  But Court does neither. The judicial branch cannot resolve the problem by determining which requirement controls. Congress must instead address that issue in legislation. Does nothing for Jose. Opinion has no legs. Also doesn’t this mean no standing? 
III. RIPENESS: Is suit ready for judicial resolution? Filed too soon or is claim ready to be heard even though justiciability depends on a contingent future event to occur
a. Policy
i. Prevent courts, through avoidance of premature adjudication, from entangling themselves in abstract disagreements over administrative policies
ii. Protect the agencies from judicial interference until an administrative decision has been formalized and its effects felt in a concrete way to challenging parties
b. Components
i. Probability that the alleged harm will occur,
ii. The fitness of the record for resolving precise questions presented
iii. Hardship a party might suffer should judicial review be delayed
c. ABBOT LABORATORIES v. GARDNER
i. FDA promulgated a regulation require the inclusion of generic names for prescription drugs on all labels and other printed materials.  Violations of the regulation were punishable by civil and criminal sancitons.  37 drug companies (90% of the market) challenged the regulation as Commissioner exceeding the FDA’s scope of authority. 
ii. Final Agency Action (Admin Cases)
1. Regulation is final when 
a. Was made effective upon publication
b. Compliance was effected
2. If not final, Court would be giving advice and interfere with Admin state. 
a. Missing an injury, claim, and factual development to make court's job doable
iii. Gov argues will only have civil penalties
1. Court suggests that justiciability need only be found at outset. Gov's characterization after doesn't matter. Isn’t this inconsistent with standing theories?
iv. Fitness: Factual records is sufficiently developed
1. Typically in situations of purely legal questions like here (did he exceed authority)
a. Enough has happened. If fact driven, might need more
b. Litigant can frame in a way that is purely legal or factual to achieve desired result
v. Injury
1. These regulations have a direct day-to-day effect on the business of prescription drug companies. 
a. They either:
i. must comply OR
1. purchase new printer, design new labels, and other costly expenses.
ii. face prosecution.
1. Which may be “even more costly”
2. Policy: drug companies are in a sensitive industry. To make them wait for the government to enforce these regulations before they are challenged can harm their reputation severely and unnecessarily.
2. This also goes to hardship.
vi. Govt: trial now would impede enforcement of the cosmetics act. 
1. Court: this is not convincing. 1) preenforcement challenges may actually speed implementation. If govt prevails (a large part of industry is bound), if govt loses (they can quickly change the regulations). 
d. TOILER GOODS v. GARDNER
i. FACTS: FDA regulation permitted the FDA free access to all manufacturing processes involved in the production of color additives and authorized suspension of certifications for sales if access is denied.  Company sought a declaratory judgment invalidating the regulation.  
ii. P argues that amendments exceeded statutory authority. 
iii. Fitness
1. Court says final and purely legal
a. Formally promulgated after notice and comment, hence purely legal
b. But too speculative as to how regulation will be enforced
i. the commissioner MAY under certain circumstances order an inspection of certain facilities. And that further certification of additives may be refused to those who decline to permit a duly authorized inspection until they have complied in that regard. 
c. IE facts will help (so issue is not purely legal despite Court saying so.)
i. The ways Commissioner will implement regulation
iv. Hardship
1. Not a situation in which primary conduct is affected- when contracts must be negotiated, ingredients tested or substituted, or special records compiled No action required
2. Lead only to suspension
a. Can be challenged in a quick procedure
b. Better to exhaust admin
v. Couldn't find injury here?
e. SUSBAN B ANTHONY v. DRIEHAUS
i. FACTS: OH statute prohibits false statements to be made about a candidate during a campaign. Under Ohio law, ANYONE can file a complaint regarding false statement. SBA (a pro-life group) stated that a candidate, Drihaus, voted for Tax Payer funded abortion. Driehaus filed a complaint with the OH commission
1. Required discovery 
2. Hearing with the Panel (to find PC)
3. Full commission hearing next
a. Depositions can be noticed, as well as all evidence that is planned to be used by the panel.
ii. PH: SBA filed for an injunction and Declaratory relief with the DC saying that its 1st and 14th A rights were violated. District Court stayed under Younger. Drihaus lost election and withdrew complaint. Comission granted motion with SBA’s consent. DC lifted stay. SBA amends complaint and alleges: 1) SBA’s speech has been chilled; 2) they intend to engage in substantially similar activity in the future and 3) that it faced the prospect of its speech again being chilled and SBA burdened…because any complaint can hale it before the commission, forcing it to expend time and resources defending itself. DC granted… Adding a separate suit by COAST. COAST intended to disseminate an email about Driehaus taxpayer funded abortions. DC dismissed both suits as non-justiciable. 6th Cir. Affirmed on Ripeness Grounds 
1. likelihood alleged harm would come to pass
a. PC determination the billboard rejection to not show an imminent threat of future prosecution. Plus the commission in the first hearings never found that OH law was violated.
b. Plus SBA never alleged that it plans to lie or recklessly disregard the truth in the future… but maintains its statements are factually true. 
2.  whether factual record was sufficiently developed 
a. not developed with regards to future speech
3. the hardship to the parties if judicial relief were denied 
a. because SBA continued to communicate its message even after proceedings were begun. 
iii. For Non Admin Cases: P satisfies injury in fact requirement when he alleges an intent to engage in a course of conduct arguable affected with a constitutional interest, but proscribed by a statute, and there exists a credible threat of prosecution thereunder.
iv. Analysis:
1. Intention to engage in a course of conduct arguably affected with a constitutional interest. Intend to make statements at future election cycles. Arguably proscribed by the statute they wish to challenge. 
2. OH statute is broad. Both Ps intend to make statements concerning the voting record of a candidate or official. Commission Panel had already found PC that SBA violated the statute with its “taxpayer funded abortion” statement (past conduct tied to a current injury).Even though SBA insisted its statements were true. 
v. Threat of future enforcement is substantial 
1. History of past enforcement. Commission found Probably cause. OH law allows anyone to file a complaint. Present injury based on convincing contingent occurrence. Don't need more factual development. High risk from political opponents. Commission proceedings not a rare occurrence. Respondants have not disavowed enforcement
vi. Burdens 
1. May be forced to devote significant time and resources. May have complaint filed before election only to have decision rendered after the election. Backed by burdensome thrat of criminal prosecution. So not just threat from commission
vii. “there is a principal that a federal court’s obligation to dear and decide cases within its jurisdiction is virtually unflagging
1. Suggestion that Court cannot use prudential limits if Article 3 is satisfied?
IV. MOOTNESS: has the controversy dissipated due to change in facts or change in law?
a. A suit becomes moot, "when the issues (controversy) presented are no longer `live' or the parties lack a legally cognizable interest (personal stake) in the outcome,
i. Essentially just an abstract dispute for which no judicially crafted remedy exists
ii. A case "becomes moot only when it is impossible for a court to grant any effectual relief whatever to the prevailing party.  As "long as the parties have a concrete interest, however small, in the outcome of the litigation, [***2] the case is not moot. Chafin
b. Exceptions
i. Voluntary Cessation (D’s Perspective)
1. D's cessation of wrongful conduct does not per se moot if D is free (and likely) to return to it at any time
2. D has to show that cessation topped the injury and that it is highly unlikely D will repeat (just because a side has burden doesn't mean other side does not have responsibility to respond) – quote from class. Compare with
a. “A voluntary cessation of the admissions procedures could make this case moot only if it could be said with assurance that there is no reasonable expectation that the wrong will be repeated. Otherwise the D is free to return to his old ways.” DeFuni
3. Typically if D is gov and they pass new statute (permanent look) then likely voluntary cessation will moot as opposed to exec action or local government referendum
ii. Capable of Repetition yet Evading Review (P’s Perspective)
1. the challenged action is in its duration too short to be fully litigated prior to its cessation or expiration;
2. Dispute alive if there is a reasonable showing that the same complaining party will be subjected to the same action again.  Turner
3. Has to be capable of repetition as to P
iii. Collateral Consequences
1. Typically Criminal Law Context
2. Ex: Convicted and sentenced to 15 months in prison. By time it reaches Supreme Court, I’m out. But I face the collateral consequences of being a felon. 
iv. Class Actions
c. DeFunis v. Odegaard
i. FACTS: P, white male, applied for admission to Washington Law School and was denied acceptance.  Sued the school on his behalf alone, contending that he was discriminated against because of preferential treatment of minority candidates. Sought an injunction to admit him as a member of the first year class of Sept. 1971. 
ii. PH: Trial Court issued preliminary injunction admitting P to law school while the case was pending. WASC says policy did not violate law. (2nd year). Cert. Granted first quarter of final year (issued stay on WASC judgement): By the time the case got to the SC, P was in his final year of school and they stipulated that P would be allowed to graduate regardless of the outcome. Both sides contended that the case was not moot. During oral argument (during his final sem. In law school… The law school made clear that it will in no way try to abrogate his registration). 
iii. REASONING: “Federal courts are without power to decide questions that cannot affect the rights of litigants in the case before them” Depends on the existence of a case or controversy. Might not be moot under WA SL, but moot under federal law. “It is evident that P will be given an opportunity to complete the graduation requirements and will receive his diploma regardless of any decision this Court might reach on the merits.”A decision from this Court could not compel or prevent it, ie no remedy. Thus no longer touches legal relations of the parties. 
1. BUT, this case does not depend on the voluntary cessation of the admissions practices complained of… it depends upon the fact that P is in his final year of law school and the unchallenged policy of the law school will let him continue. 
2. Not capable of repition because he will never again have to “run the gauntlet of the law school admissions process”Will not evade review… if the admissions process does not change, then another student will bring it before the court (now that the SC of WA has spoken). 
iv. DISSENT: Case is not moot, many weeks of school remain. Unexpected events could happen and might prevent his graduation at the end of the term and force him to apply for another term. The prospect that he would again face the admissions policy is “real, not fanciful.” If court were to reverse the WASC holding, then they could insure that he could complete his other studies.Believes this is a voluntary cessation case because “mere voluntary cessation of allegedly illegal conduct does not render a case moot.” Respondents have not borne the “heavy burden” of demonstrating that there was not a “mere possibility” that petitioner would once again be subject to the challenged admissions policy.They are “free to return to their old ways.”
d. ROE EXAMPLE: even though she is no longer pregnant, the conduct complained of was capable of repetition yet evading review as to HER. But isn’t the notion that she will be pregnant again very prospective? Compare with Standing Injury analysis like certainly impending, imminent, etc. Also compare with idea that standing has to exist at every stage of litigation. These exceptions are clearly prudential. The clearest example of being consistent with Article 3 Requirement is Collateral Consequences since injury is still lasting. 
e. GERAGHTY: Class Action
i. FACTS: P files a class action and argues parole guidelines unconstitutional. By time P got his case to Supreme Court, he was granted parole. D denied class cert. CoA affirmed on appeal.
ii. REASONING
1. Sosna: If the P’s personal claim is moot on appeal but there is a live controversy between D and rest of class then not moot AFTER class certified. Make sense cause class a party now.
2. South Pacific: Capable of repetition yet evading review
3. Gernstan: Certify before expiration. Court says some claims are so inherently transitory that court will not have enough time to rule on motion for class certification before proposed representaive’s individual interest expires. But the original case simply talks about capable of repetition yet evading review. Does this case add anything new? Possibly gives transitory language. 
4. Mcdonald: P got judgment on merits AFTER denial of cert. Putative class member may intervene to appeal. The assumption of being able to appeal after P gets a judgment after denial was an important assumption in denying interlocutory appeals. Thus there needs to be some form of review to make class actions work.
5. Roper: Judgment entered despite P's objection to judgment does not prevent P from appealing.
6. Claim here is different because his claim expired because he was granted parol and didn't win.
7. Personal stake
a. Court call these 2 claims
i. Grant parole
ii. Grant cert
8. Finding controversy live was instrument to allow class action tool to proceed
9. Mootness supports ides theory of standing only needing to exist at beginning.
f. TURNER: Capable of Repetition
i. FACTS: A South Carolina family court entered a civil contempt order whereby Michael Turner (plaintiff) was required to pay child support to Rebecca Rogers (defendant). Over the following three years, Turner repeatedly failed to pay as ordered and was held in civil contempt on five occasions. The fifth time Turner did not pay he was sentenced to six-months in the county jail. At a subsequent contempt hearing both Turner and Rogers were not represented by counsel. The judge sentenced Turner to 12 months in jail. 
ii. PH: With the assistance of pro-bono counsel, Turner appealed arguing for a right to counsel when there is a likelihood of incarceration. The South Carolina Supreme Court rejected Turner’s right to counsel claim after he had completed his 12-month sentence. The court noted that civil contempt does not require all the constitutional safeguards applicable in criminal proceedings. The U.S. Supreme Court granted certiorari to review.
iii. Respondenats argue: that Turner completed his prison sentence in 2009 (years prior), therefore this case was moot. There are no collateral consequences if that particular contempt determination that might keep the dispute alive. 
iv. SC held, the case is not moot because it falls within a “special category” of cases that are capable of repetition yet evading review. The duration is too short for a full appellate review.  Also he has many hearings and will likely be sent to jail.12 months of imprisonment too short to be fully litigated… prior to arriving to the SCOTUS. More than a reasonable likelihood that Turner will again be subjected to the same action. Frequently failed to make payments. Subjected to several proceedings
v. Unlike De Funis, P was unlikely to suffer against from the conduct he complained of. Here, D is likely to suffer again. Unlike St. Pierre, the case was moot because the D had failed to apply to this court from a stay of a federal order ordering imprisonment. Turner did not seek a stay of the state court ruling. However, his proceeding was a state court.  Also gave no reason to believe that the SCOTUS would have granted a stay. 
g. CHAFIN: Remedy has to be Possible not Effective
i. FACTS: Petitioner Mr. Chafin, a United States citizen and member of the military, married respondent Ms. Chafin, a United Kingdom citizen, in Germany, where they later had a daughter, E. C. When Mr. Chafin was deployed to Afghanistan, Ms. Chafin took E. C. to Scotland. Mr. Chafin was later transferred to Huntsville, Alabama, and Ms. Chafin eventually traveled there with E. C. Soon after Ms. Chafin's arrival, Mr. Chafin filed for divorce and child custody in Alabama. Ms. Chafin was subsequently deported, but E. C. remained in Alabama with Mr. Chafin. 
ii. PH: Ms. Chafin filed a petition under the Convention and ICARA, seeking E. C.'s return to Scotland. The District Court concluded that E. C.'s country of habitual residence was Scotland and granted the petition for return. Ms. Chafin immediately departed for Scotland with E. C. Ms. Chafin then initiated custody proceedings in Scotland and was granted interim custody and a preliminary injunction prohibiting Mr. Chafin from removing E. C. from Scotland. Mr. Chafin appealed the District Court's order. 
iii. Eleventh Circuit: dismissed the appeal as moot, on the ground that once a child has been returned to a foreign country, a U. S. court becomes powerless to grant relief.  Convention laws require the return of a child if they have been wrongfully removed or retained.
1. Berkier: “appeal of a convention return order was moot when the child had been returned to the foreign country, because the court “became powerless” to grant relief. In accordance with Berkier the COA remanded with instructions to dismiss.
2. DC did so and orderd Mr. Chafin to pay 94k in travel expenses, costs, and attorney’s fees. 
iv. SC held that the case is not moot even though the child was already moved. Rule is articulated above in the outline. Because the Chafins continue to vigorously contest the question of where their daughter will be raised, this dispute is very much alive. He also contests the legal costs. This case does not address "a hypothetical state of facts”, and there continues to exist between the parties "that concrete adverseness which sharpens the presentation of issues.” (prudential).Mr. Chaffin is asking for the court of appeals to reverse the DC decision. This is typical appellate relief. 
v. Will the relief be effectual?
1. Ms. Chafin Arg:DC does not have authority to order a re-return order.
2. This confuses “mootness with the merits.” Confuses mootness with whether P would have the right to recover.
vi. Court: Mr. C. claims for re-return is not so implausible as to render the case moot. Ms. Chafin argues would be ineffectual because Scotland would ignore it. US courts continue to have PJ over Ms. Chafin and could enforce with Sanctions. Furthermore, courts often adjudicate disputes where the practical impact of any decision is not assured. Ie default judgments against Ds who fail to appear (and seem less likely to comply). Insolvent Ds does not moot a claim for damages. Also decide cases against foreign nations. Thus, it cannot be said that the parties have no “concrete interest” in the litigation. Holding otherwise would essentially allow Ds to control relief and standing. 
vii. Policy: Rendering these cases moot may harm the children. If these cases were moot upon return, courts would be more likely to grant stays as a matter of course to prevent the loss of any right to appeal. In such cases were a stay would not be granted but for mootness… a child could lose months she could have had readjusting to her life. Routine stays could also increase the number of appeals. IF losing parents were guaranteed a stay, more than 15% (current #) of parents would appeal. These ^ would undermine the Hague conventions goal of prompt return.
viii. Rule: Just because enforcement may be difficult to enforce does not mean that the case is not alive. Prospects of success are not pertinent to the mootness inquiry. The court is saying that it is not clear that there is a remedy but they are keeping it anyway in part to help keep with the purpose of the convention
h. CAMPBELL: Class Action Mootness without Geraghty Analysis
i. FACTS: D is an dd agency hired to do campaigning. D hires a company that sends text advertising for the navy. But the texts were allegedly in violation of TCPA because P had not consented. D makes a settlement offer under R68. P files a class action and seeks damages, injunction, fees. D offers triple the amount of damages, an injunction specifically for P, no admission of guilt, and no fees since TCPA doesn't allow. P doesn't accept and lets 14 days past to expire. D argues moot.Parties agreed D offered everything P wanted
ii. Holding: rejected offer does not moot
iii. Note: If suffered more damages then D offered, then obviously not moot Court endorses Kagan's view that when a rule 68 offer is not accepted, it is a legal nullity that keep claim alive, thus no change in law or fact
iv. Dissent: art 3 and jurisprudence
1. Alvarez: individuals filed suit against city and official. Officials returned some of the cash. P refused to settle and D did not concede unlawful, Court held moot. 
2. Nike: P filed suit alleging shoes violated P’s trademark. D filed counterclaim. Instead of litigating counterclaim, P issued a unilateral covenant not to sue. P “UNCONDITIONALLY AND IRREVOCABLY” promise not to raise other trademark claims on shoes at issue. P did not admit trademark invalid. Court held moot. 
3. San Pablo: P’s agreement not required to moot. CA did not accept railroad’s money in exchange for settlement. 
4. But dissent doesn't use Roper? Page 171
5. Prof’s Note: P can get relief but seek review, then advisory?
v. Practical consequences outside class action context is crazy. P would totally take. Court totally did it for class action without talking about it. COURT WANTS TO STEP BACK FROM GERAGHTY? Give parties power to trump article 3? Be it D controlling remedy or P using contract law? Obviously policy to prevent picking off plaintiffs in class action context without talking about policy.
V. POLITICAL QUESTION: Questions (not cases) that are not capable for judicial resolution because reserved for a different branch (Separation of Powers Issue)
a. Primary Concerns
i. The appropriateness under our system of government of attributing finality to the action of the political departments
ii. The lack of satisfactory criteria for a judicial determination.  
b. Baker Factors
i. Whether there is a textually demonstrable constitutional commitment to a coordinate political department (is co-equal federal branch involved? IE no PQ when state decision of government? Use text, history, precedent, things normal for interpretation
1. Identify the power in the constitution
2. What is the scope
ii. a lack of judicially discoverable and manageable standards for resolving it; or
1. if there no judicial standards, it must mean that the authority is committed to another branch.
iii. the impossibility of deciding without an initial policy determination of a kind clearly for non-judicial discretion; or
1. contingent on a political decision that must be taken ex ante by a political branch
2. these first three is really looking to see who should be making the decision – they are blended and related.
iv. the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or
1. if they are stepping away from interpreting the constitution
v.  an unusual need for unquestioning adherence to a political decision already made; or
vi. the potentiality of embarrassment from multifarious pronouncements by various departments on one question.
1. Seems to be for foreign policy and war.  
vii. “Unless one of these formulations is inextricable from the case at bar, there should be no dismissible for non-justicability on PQ grounds. (Political questions, not political cases.). Necessity for discriminating inquiry into the precise facts and posture of each case.
c. BAKER v. CARR: mere fact that the suit seeks protection of a poltical right does not mean it presents a political question
i. FACTS: TN legislature designed it in 1901 based on the population configuration.  They were trying to achieve proportionality by making every district have the same population.  By 1960, the district populations were very disparate.  ECP requires the districts be roughly the same population.   (this is a vote dilution case). Plaintiffs from more populous districts sue – seeking declaration of the unconstitutional apportionment, and if Tennessee refuses to redistrict, they want the District Court to do it or order an at-large election
ii. REASONING
1. Foreign relations: many decisions are those with the executive or that defy judicial application. But may demand a “single-voiced” statement of the government’s views. When interpreting a treaty, if there has been no “governmental action” a court may construe the treaty and find it provides the answer. A court will not state that a foreign government is recognized. BUT after the executive does, the court may determine whether a statute applies to them.
2. Dates and Duration of hostilities: Courts will not review political departments determinations of when or whether a war has ended.Need for finality. Moreover, cessation from hostilities does not negate the need for war power. However, in certain cases, the need for finality may not be implicated. A public program (rent control), not central to the war effort. A court can inquire whether the exigency still existed upon which the continued operation of law depended.
3. Validity of enactment: How long an amendment to the constitution remained open for ratification was supposed to be resolved by congress. Judges will not inquire about whether a statute was passed with all the requisite formalities. BUT if the statute is missing a date, a court will delve into the legislative materials in order to preserve the enactment. 
4. Status of Indian tribes: Usually a political question, but no blanket rule. 
5. See above for Baker Factors.
iii. Holding: Claim does not implicate Guaranty Clause (would be PQ since how do you determine if republican form of government was given). Question here is the consistency of a statue action with the constitution. No question to be decided by a governmental political branch co-equal to this court. There are judicial standards for the = protection clause, they are “well developed” 
d. POWELL v. McCORMACK
i. FACTS: In 1967, the House of Rep refused to seat rep Adam Clayton Powell, even though he had been elected by his constituents. A House subcommittee found that Powell had deceived Congress by presenting false travel vouchers for reimbursements and made illegal payments to his wife.  Powell sued, arguing that the refusal to seat him was unconstitutional because he was properly elected and met all the constitutional requirements.  D’s argued that it was a political question because the Const. provides each house of Congress shall be the judge of the qualifications of its members.  
ii. ISSUE: Is there a textual commitment? If yes, was the scope exceeded? Here, yes and yes. Commitment to judge qualifications, but exceeded by passing resolution refusing to seat Powell. 
iii. TEXTUAL COMMITMENT: Respondents argue that the House alone is assigned to determine who gets to be a member. Petitioners allege that the Constituion provides that an elected member may only be denied the seat if he does not meet one of the standing qualifications set forth by the con. Court: (1) interpret the constitution (determine what powers the const. confers upon the house) “age, state of residence, citizenship” (2) what are the scope of those powers. Meaning of phrase, “be the judge of qualification of its own members” Looks to history. Would nullify the requirement of a 2/3 vote for expulsion. Court says House does not have authority to exclude who meets all the requirements under the const. Congress can still punish members for bad behavior. At most a “textually demonstrable commitment to congress to judge only the qualifications expressly set forth in the constitution.”
iv. OTHER FACTORS: Potentially embarrassing confrontation between coordinate branches of the federal government. But the court would only be interpreting the constitution (judicially manageable standards also and will not result in multifarious announcements on a single issue)- this falls squarely within the courts role and would not involve a lack of respect of co-equal branches of government OR an initial policy determination. Even though that interpretation is at odds with the interpretation of another branch. Court held that the House of Representatives had discretion only to determine if a member met the qualifications stated in Art. I §2 (age, citizenship, and residence).  Case is justiciable. In short, both the intention of the Framers, to the extent it can be determined, and an examination of the basic principles of our democratic system persuade us that the Constitution does not vest in the Congress a discretionary power to deny membership by a majority vote.
e. NIXON v. US
i. FACTS: Federal DC judge Walter Nixon was convicted of making false statements to a grand jury. He refused to resign from the bench and continued to collect his judicial salary from prison.  House of Rep adopted articles of impeachment.  Senate, in accord with its rules, created a committee to hold a hearing and make a recommendation to the full senate.  Committee recommended removal from office and the entire Senate voted accordingly. Nixon argued that the Senate’s procedure violated Art. I §3 which provides that the “Senate shall have sole power to try all Impeachments.”  Nixon maintained that this meant that he entire Senate had to sit and hear evidence and that it was improper to use a committee.
ii. TRY: Nixon argue “try” should be in the form of a judicial trial. Court: 1787 and now… broader definition than a formal judicial trial. Variety of definitions. The fact that the word “try” lacks any judicially manageable standards to review it is furthered by the three specific requirements after it (oath etc..). These limitations suggest that the framers did not intend to impose additional limitations. “we have the power to interpret textually demonstrable limits, but “try” presents no identifiable limits. 
iii. SOLE: This is significant because it means that the Senate alone should determine whether an individual should be convicted or acquitted. Nixon: no substantive meaning. Cosmetic edit. But Court says 1) should assume styling committee did their job and 2) Logical conclusion would be to say that the second to last draft is governing. Nixon: only the full senate, not a committee shall try. Court: hearing this would bring other claims about Senate procedures. Nixon: would give the Senate unreviewable authority: Court: two safeguards. Divided between both Houses of Congress and requires a 2/3 majroity. Also a lack of finality. If a president was impeached and the impeachment trial was invalidated… would create political chaos. Also it would be inconsistent with our system of checks and balances impeachment is the only check on the Judicial Branch by the Legislature. Nixon’s theory would place final reviewing authority in the hands of the branch it was designed to regulate. 
f. ZIVOTOFSKY v. CLINTON: Political Question is a “narrow exception.” There exists a statutory right hence a claim to vindicate. 
i. FACTS: Petitioner Menachem Binyamin Zivotofsky was born in Jerusalem. His mother requested that Zivotofsky's place of birth be listed as “Israel” on a consular report of birth abroad and on his passport, pursuant to § 214(d) of the Foreign Relations Authorization Act, Fiscal Year 2003. That allows a citizen to list on passport birth place as Israel.  U.S. officials refused the request, citing a State Department policy that prohibits recording “Israel” as the place of birth for those born in Jerusalem. Zivotofsky's parents filed a suit on his behalf against the Secretary of State. 
ii. REASONING: The lower courts misconstrued the issue. It is not to decide the status of Israel, but rather, Zivotosky asks the court to decide whether he may vindicate his statutory right to have Israel recorded on his passport. Federal courts are not being asked to supplant a foreign policy decision.Interpreting a statute is familiar judicial exercise. Since the parties do not dispute the interpretation of the statute, the only question is to determine whether the statute is constitutional.” There is no continually textual commitment or policy underlining PQ for the executive to decide the constitutionality of a statute- that question is for the courts. After hearing arguments and briefs about the President’s recognition power and congress’ role in recognizing, they sound “in familiar principles of constitutional interpretation- is enough to establish that this case does not ‘turn on standards that defy judicial application.” IE the briefs and arguments made by the parties resemble typical constitutional arguments regarding a separation of powers question when they argued who hade the textual commitment. 
iii. SOTOMAYOR: Goes through all six of Baker factors. She even mentions abstention (which is a good analogy but abstention is a federalism concern not Separation of Powers). 
iv. BREYER DISSENT: Would be basically determining foreign policy. 
VI. ABSTENTION: Narrow exception to general obligation to adjudicate when jurisdiction attaches (presumption that there is standing)
a. PULLMAN: Abstention is appropriate “in cases presenting a federal constitutional issue which might be mooted or presented in a different posture by a state court determination of pertinent state law.”-Here, Equitable Proceeding
i. Prerequisites for Pullman abstention:
1. Case raises federal constitutional (federal question) and state issues
2. There must be substantial uncertainty as to the meaning of the state law, and
3. There must be a reasonable possibility that the state court’s clarification might obviate the need for a federal constitutional ruling. 
4. Presence of a substantial policy (ie would cause friction between federal and state government)
ii. FACTS: TX RR Commission ordered no sleeping car can operate unless in charge by Pullman conductor.  Usually porters do it.  Porters are black, conductors are white.  Pullman, with porters intervening brought action in DC to enjoin TX commission order based on EPC, DP, and Commerce Clause.  There was also a pendant state law claim that the RR lacked authority under Texas law to issue the regulation.  DC enjoined, then case went directly to SC.
iii. REASONING: Supreme court said that it was unclear under TX law whether the commission had authority to issue the rule.  So, abstention is proper until the state court had a chance to clarify the state law.  But the DC’s judgment will always be a forecast. The last word on the statutory authority in this case is the Supreme Court of Texas. “The rule of law is hardly promoted if an unnecessary federal ruling is thus supplanted by a controlling decision of the state court.” If the state court says that there was no authority under the law, than the federal issue will not need to be decided.  If they uphold the law, then the matter could return to federal court to be resolved. 
b. ENGLAND RESERVATION: Party who freely and without reservation submits his federal claims for decision by state courts, litigates them there, and has them decided there…has elected to forgot right to return to federal court. 
c. BURFORD: Emphasized the existence of complex state administrative machinery and of the need for centralized decision-making in allocating oil drilling rights.  A single agency is best equipped to deal with difficult questions of state law.  (notably distinguishable from Pullman that state law is clear here)
i. FACTS: Sun Oil sued in Federal court challenging the validity of a Texas RR Commission order granting Burford a permit to drill four oil wells on a plot of land in an East Texas Oil field. Federal court was invoked by diversity between Sun and Burford. P sought to enjoin the commissioners’ order as a denial of DP and state law (but removed on diversity grounds)
ii. REASONING: “the order under consideration is part of the general regulatory system devised for the conservation of oil and gas in Texas….” “Commission has accepted state oil production quotas and has undertaken to translate the amount to be produced for the state as a whole into a specific amount for each field and for each well.” (considering public interest and mkt demands). “with full knowledge of the importance of the decisions of the RR commission both to the state and to the oil operators, the Tx legislature has established a system of thorough judicial review by its own state courts.” To prevent multiple reviews of the same issue, Tx vested jx solely to the state DC in Travis County. Collateral attacks on the judgments would result in the confusion. The oil and gas field must also be regulated by the same entity. Federal courts would only frustration purpose if hear those cases. Court held that the DC should have dismissed the case. 
iii. Frankfurter Dissent: Diversity jx means that the Fed. Cts. Should exercise jx. Fears of biased towards citizens. Citzien suing a citizen of another state should go to a wholly impartial tribunal. The only limit to Div jx is where the controlling SL is so undefined that a federal court attempting to apply such law would be “groping utterly in the dark”
d. THIBODEAUX: Federal courts should abstain in diversity cases if there is uncertain state law and an important government interest that is intimately involved with the state’s sovereign prerogative. 
i. FACTS: City initiated an eminent domain proceeding in state court to take property that was owned by the power company, a FL corporation. D removed on basis of diversity. P claims violation of state law’s eminent domain statute. 
ii. REASONING: “ED is a prerogative of the state.” So is the “city’s power to condemn.” Concerns governmental apportionment powers between city and state. Thus, it is intimately involved with the government’s sovereign prerogative and thus justifies abstention when there are important issues of unclear state law (state hadn’t had chance to interpret statute). 
e. COUNTY OF ALLEGHANY: Eminent cases does not automatically trigger abstention. State law here was unambiguous. 
i. FACTS: An individual challenged the city of Pittsburgh’s authority to take land that was subsequently leased to private corporations.  Although the property was initially taken for the construction of an airport, the landowner later learned that he property was being rented to private business concerns. State law was unambiguous: governments could not use their eminent domain power to take property for private uses. 
ii. REASONING: Case presents no federal question. Resolution won’t disrupt state-federal relations. Question is purely factual: did D take property for private use.  
f. BAGGETT: Abstention is appropriate when a statue is challenged as being unconstitutionally vague only if there is a substantial possibility that the state court could provide a narrowing construction that would save the statute from being invalidated.
i. FACTS: Supreme Court considered a challenge to Washington state law that required loyalty oaths of state employees.  Also sought an injunction against enforcement of the statutes.  
ii. REASONING: No abstention. Court says this statute is broad and even if sent down it is open to not one or two interpretations, but many. Not sensible to abstain because there is no resolution in state court that could make the statue less vague.  This statute had been up to the SC several times.  The claim was that the statute was so vague that it provided in adequate notice about what conduct is allowed/impermissible.  No likely narrowing construction could resolve the indefinite number of unclear issues under the statute. IE open question of state law is not enough. If state court wouldn’t resolve the matter, why bother. 
g. ZWICKLER: Questions or propriety of injunction are not the same as abstention.
i. FACTS: NY penal law makes it illegal to hand out leaflets without printing certain things.  P is convicted of violating it in state court.  P brings a federal action seeking an injunction against enforcement and declaration that it is unconstitutional for first amendment.  Claimed the law suffers from impermissible “overbreadth.”  
ii. REASONING: Here, there is no construction of the state statute that would avoid or modify the constitutional question. The statute was clear and precise.  This is just an application of law, there are no open state law questions.  So, the state has no special interest.  No clarification from the state is needed. District Court improper for using injunction analysis to justify abstention by saying injunction is very intrusive. 
h. YOUNGER: Abstention is appropriate where, absent bad faith, harassment, or a patently invalid state statute, federal jurisdiction has been invoked for the purpose of restraining state criminal proceedings (applies even if P seek only declaratory relief)
i. FACTS: D indicted and convicted for violating Syndicalism Act. While prosecution is ONGOING Harris files. District Court find violation and enjoin.
ii. U.S.C. §2283 - Anti-Injunction Act: A court of the United States may not grant an injunction to stay proceedings in a State court 
1. except as expressly authorized by Act of Congress, or 
2. where necessary in aid of its jurisdiction, or
3. to protect or effectuate its judgments
iii. Shifts the presumption: Here, in these situations, the presumption is courts should always abstain, not only in certain circumstances. Previously it was the duty of the courts to hear cases and abstain on extraordinary occasions
iv. Exceptions to Younger:
1. Where a person about to be prosecuted in a state court can show that he will, if the proceeding in the state court is not enjoined, suffer irreparable damage (great and Immediate)  
a. The threat to the plaintiff’s federally protected rights must be one that cannot be eliminated by his defense (cannot vindicate federal right in state forum) against a single criminal prosecution. Costs, anxiety, and inconvenience are not enough
b. Has to do with the fact that you can raise it in a state court proceeding, but no matter what the state court says, the constitutional rights of the P will continue to be violated (perhaps outside of court by police or otherwise)
2. Flagrantly and Patently Violative of Constitutional Prohibitions in every clause, sentence and paragraph, and in whatever manner and against *54 whomever an effort might be made to apply it.’
3. Bad Faith and Harassment: i.e. if prosecution is not to achieve a conviction then cannot be repaired in state court proceeding 
4. (2),(3) are kind of a way to show (1)
v. Notes
1. Younger abstention only applies to proceedings of a judicial nature. IT does not apply to legislative or executive action.
2. Younger applies only when there is a pending state court proceeding. However… does not need to be pending on the date the federal suit is filed. Younger will require dismissal is the state court proceeding is commenced BEFORE any proceedings of substance have taken place in federal court. 
3. A proceeding is still considered pending even if a party fails to appeal it… as long as there is any order from it remaining in effect. 
i. MITCHUM: For a Federal court to enjoin ongoing state court litigation the case must fit with both an exception to the Anti-Injunction Act and an exception to the Younger doctrine.
i. FACTS:  The prosecuting attorney of Bay County, Florida, brought a proceeding in a Florida court to close down the appellant's bookstore as a public nuisance under the claimed authority of Florida law. The state court entered a preliminary order prohibiting continued operation of the bookstore. After further inconclusive proceedings in the state courts, the appellant filed a complaint in the United States District Court for the Northern District of Florida, alleging that the actions of the state judicial and law enforcement officials were depriving him of rights protected by the First and Fourteenth Amendments. 
ii. Relying upon 42 U.S.C. s 1983 he asked for injunctive and declaratory relief against the state court proceedings.  Lower court said that §1983 is not express act of Congress for Anti-Injunction purposes.  SC reverses.
1. Is 1983 expressly authorized by Congrss? 
a. If 1983 is not within the expressly authorized prvosiion… it would have been absolutely barred by an injunction in Younger (preventing Court from using abstention) 
b. This would require Mitchem to overrule Younger…(because 1983 would never be grounds for an injunction). 
2. Courts have recognized “implied exceptions” to the blanket provisions of the anti injunction statue. 
a. congress need not contain an express reference to the anti injunction statute within the 1983 statute
b. A federal law need not expressly authorize an injunction of the state court in order to qualify as an exception
c. in order to qualify as an “expressly authorized” exception to the anti injunction statute… an Act of Congress must have created a specific  and uniquely federal right or remedy, enforceable in a federal court of equity , that could be frustrated if the federal court were not empowered to enjoin a state court proceeding. 
3. REASONING: 1983 was enacted foe the express purpose of enforcing the provisions of the 14th A. Offers a unique federal remedy against incursions under the claimed authority of SL upon rights secured by the Constitution. and laws of the nation. Legislative history: state courts were being used to harass and injure individuals. … either because state courts were powerless or were in league with those who were bent upon abrogation of federally protected rights. Even those who opposed the act realized that it was extending federal power in an attempt to remedy the state courts failure to secure federal rights. Therefore, congress was aware that is was altering the relationship between states and federal court for the protection of federally created rights. Congress also expressly authorized “a suit in equity” as a means of redress. Court left it to the lower court to decide if the court should abstain under Younger… only decided that that 1983 was within the exceptions. 
iii. HOLDING: §1983 is an exception to the Anti-Injunction Act.
j. COLORADO RIVER: Applies when parallel state court proceeding and need to pursue wise judicial administration to avoid duplicative litigation.
i. Court focuses on policy of contemporaneous exercise of concurrent jurisdiction:
1. Inconvenience of the federal forum
2. Desirability of avoiding piecemeal litigation
3. Order in which jurisdiction was obtained by the concurrent forums
4. Specific to this proceeding? (efficiency?)
a. Absence of proceedings in district court aside from filing of complaint
b. Extensive involvement of state water rights
c. Distance between District Court and State Court
ii. FACTS: US brought suit in federal district court seeking a declaration of water rights.  Over 1000 defendants named.  One defendant filed a motion in state court to make the US a party to a state court proceeding concerning the same water rights.  McCarran Amendment provides that US consents to being sued in state court in actions to determine the rights to water. In federal court Ds filed a motion to dismiss for lack of SMJ.  District Court stayed the proceedings because of parallel state proceedings.  
iii. QUESTION: Whether Amendment limit scope of 1345 and was abstention proper. 
iv. REASONING: If Amendment limits scope of 1345, then no jurisdiction and thus it would not even be proper to exercise abstention. No limitation. 1345 limits jurisdiction in some circumstances, so those not mentioned should be alright. Abstention: Yes. The case is not Pullman because no federal con Q. Not younger because no criminal proceeding (although later cases will apply in civil context). Court says Thibodeaux similar to Burford (but isn’t it more like the diversity version of Pullman?). Court says not Burford but isn’t this similar to burford? 
v. Does not stand for proposition that must abstain if parallel state proceeding. If parallel and look like Burford then use Colorado River?
k. PENZOIL: Younger applies in civil cases, but this case illustrates the broadest form of abstention (will be limited by later cases); So long as those challenges relate to pending state proceedings, proper respect for ability of state courts to resolve federal questions presented in state-court litigation mandates that federal court stay its hand
i. FACTS: Pennzoil sues and wins against Texaco for a ~11 billion verdict. Texas has a law that allows that once a judgment is entered it allowed the judgment-P to start levying against your estate. BUT the debtor may suspend the execution of the judgment (pending appeal) by filing a bond to be approved by the clerk. Must be sufficient to cover the costs, judgment, and interest. Tx filed suit in SDNY. Asked the DC to enjoin Penzoil from taking any action to enforce the judgment. 
ii. REASONING: Should have abstained under younger… the CoA failed to recognize a significant interests harmed by the unprecedented intrusion into the texas judicial system. Court looked to the policy aspects of younger. Also to avoid unwarranted determinations of federal constitutional questions . Texaco did not raise the issue before Tx courts SO it is impossible to be certain that the governing Tx statutes and procedures actually raise these claims. Moreoever, there is an “open courts provisions…. It is entirely impossible that this could have beem solved in tx courts either on state or federal constitutional grounds.” A federal court will assume that procedures will allow a state court to be available unless the court states its claims. Held that a states “contempt power” was a vital state interest. Stands in aid of the authority of the judicial system. Simiarly this case rests on the importance of state courts system of enforcing their judgements. Federal injunction would interfere with this. 
iii. CLASS NOTES: Should it be dispositive that a federal right can be vindicated in state forum? See open court provision. State court hadn’t had chance to apply provision. Isn’t provision just a preamble. Does this case sort of resemble Pullman? Maybe if clear ambiguity then just apply Pullman, but if just a little bit of ambiguity (here there were some implications about judgement creditors and liens in state law apply Penzoil?
l. NOPSI: No abstention doctrine that says should just abstain if there is a parallel proceeding and potential conflict (limiting Burford Younger Penzoil from extending to all civil cases). (approach more categorial and revers to idea of abstention being narrow and exception)
i. FACTS: Utility Company, NOPSI, sought a rate increase in the New Orleans City Council to recover costs that it was ordered to assume by the Federal Energy Regulatory Commission. Council concluded that NOPSI’s negligence resulted in some of the costs incurred and Council refused to allow the full rate increase sought by NOPSI.  NOPSI then filed a petition in state court to review Council’s final rate order.  NOPSI concurrently filed in federal court challenging the constitutionality of the denial of the rate order on pre-emption grounds.  
ii. REASONING: Court recognized that ruling in DC would prevent state court from deciding their issue, however it is not enough to warrant Younger, because rate setting, especially as conducted by the City Council, was essentially a legislative task, and Younger never had been applied to prevent review of matters other than judicial proceedings. Depends not on the character of the body, but on the character of the proceedings. Case here does not interfere with ongoing judicial proceeding implicated in younger, or ongoing legislative process in Prentis when ripeness was implicated. 
iii. Not Burford: Ruling here will not disrupt state law system.  Only interpreting whether there was preemption from FERC.  Only interpreting federal law unlike Burford’s state claim.  
iv. Not Younger: Here, it is different than Younger.  This is not a criminal proceeding, although Younger abstention applies to civil as well – all judicial proceedings, the Fed should abstain.  We have a rate-making proceeding.  Is this a judicial proceeding?  Court says no because they cite to Prentis – “the establishment of a rate is the making of a rule for the future, and therefore is an act legislative and not judicial in kind”.  Judicial proceedings declares and enforces liability as they stand on present or past facts and under the laws supposed to already to exist. Legislation looks to the future and changes existing conditions by making a new rule to be applied thereafter . 
m. SPRINT
i. Younger’s 3 Scopes
1. State criminal prosecutions 
2. Civil enforcement (focus on party who initiated suit) proceedings
3. And civil proceedings involving certain orders that are uniquely in the furtherance of the state courts ability to perform their judicial functions (Penzoil).
ii. FACTS: Sprint Communications Co. filed a complaint with the Iowa Utilities Board ("IUB") asking for a declaration that it was proper to withhold certain VoIP call access charges from Windstream (formerly Iowa Telecom). Before IUB addressed the complaint, Sprint settled the dispute with Windstream and withdrew its complaint. However, IUB continued the proceeding so that it could decide a greater underlying issue of how VoIP communications should be classified under federal law. In February 2011, IUB issued an order with its own interpretation of VoIP's classification under federal law along with a determination that Sprint was liable to Windstream for the access charges. Sprint challenged IUB's order by filing a complaint in both state court and federal district court, alleging that federal law preempts the IUB's decision. In order to proceed with the federal complaint first, Sprint filed a motion to stay the state case until resolution of the federal case. In turn, the IUB filed a motion asking the federal court to abstain and dismiss the case under Younger (due to pending state court action). 
iii. CIVIL ENFORCEMENT? No- even though it is similar to criminal… need to look at the party who initiates the civil proceeding (sprint did). In younger context.. state usually initiates the action. SO if the state initiates the action, the states INTEREST is obvious. Typically initiated to sanction the federal plaintiff. Was not initiated by the state in its sovereign capacity. Even though sprint withdrew and the proceeding continued, IUB obviously only pursued due to convenience. Other 2 Younger situations do not apply.
VII. SOVEREIGN IMMUNITY: The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State. Const. Amend XI
a. Doesn’t Apply When:
i. Clear Express and Unambiguous Waiver by State (ie Removal to Federal Court)
ii. Ex Parte Young Stripping
iii. Abrogation
iv. State v. State
1. Must protect injury to state or public interest (can't be seeking to vindicate indvidual's rights)
v. U.S. v. State
vi.  Political Subdivision (Cities, counties, municipalities)
vii. But yes to arms of state
1. How state law defines and fund entity, degree of control state has, an dfunction the entity plays within state government system
b. CHISOLM: There were a lot of creditor actions from debts made during the revolutionary war.  A lot of Tory’s had loaned money.  States were concerned about this and did not want to pay. States had been repudiating debts made during the revolutionary war. Suit by a citizen against a state alleging breach of K against the state of Georgia.  Georgia refused to appear on grounds of sovereign immunity.  SC said that it held jurisdiction and entered a default judgment against the state.  After Chisholm, congress proposed the 11th amendment and the states ratified it to overturn and prevent the kind of result in Chisholm.  Adopted to limit the scope of Art. III sec. 2.  The history behind the adoption of the 11th amendment seems to say it is limited to diversity jurisdiction cases.  The state cannot be sued by an individual unless it consents to the suit. 
c. COHENS: 11th Amendment inapplicable to Supreme Court review of state court decisions on matters of federal law. 
i. FACTS: Man sells tickets in VA.  VA prosecutes him.  Man appeals saying law preempted. SC reviews and affirms.  VA said they are not subject to SC rulings.
ii. REASONING: Court says there are two types of jx. Character of case fed q. If present, doesn't care about parties. Character of parties (diversity). If present, doesn't care about issue. SC says, yes you are – full appellate jurisdiction over any case where federal question jurisdiction attaches. Reconcile with later cases: VA prosecuted so there wasn’t a case COMMENCED or PROSECUTED AGAINST a state. 
iii. No exception when fed q case. Why?
1. Don't care since forum is to vindicate federal rights
2. Self-preservation of the Union. 
3. Quote inform us how to see scope of 11th
iv. First little paragraph in pg 5 impliles Constitution does not embrace sovereign immunity (Court can perceive no reason founded on the character of the parties for introducing an exception which the constitution has not made.
d. HANS: No suits brought by individuals, diversity or federal question, are allowed against a State under the 11th amendment (even when brought by citizens of that State). 
i. FACTS: Hans, a LA resident, sued LA to compel officials to pay money owed under state-issued bonds and coupons.  SC said the 11th amendment barred this suit even though it was a federal question case.  
ii. REASONING: Court point to the anomaly that citizens of other states cannot sue LA but citizens of its own state can (is it though? Citizens most likely to have their federal rights infringed by their own State). unknown to law and not contemplated by the Constitution.
iii. INCORRECT? First, the analysis is contrary to the language of the 11th Amendment. So is court applying common law sovereign immunity? If so, how can common law trump the Constitution?
e. EX PARTE YOUNG: officers acting in violation of the Constitution are stripped of their official capacity because State cannot authorize enforcement of unconstitutional laws. 
i. FACTS: MN adopted a law limiting railroad rates.  The RR and shareholders though the regulations were unconstitutional and sought to enjoin their enforcement.  Shareholders in the RR instituted a an action in federal court against the company and state officials responsible for enforcing the law to prevent compliance with the limits on RR rates.  P’s sought an injunction against AG of MN, Young, to prevent him from enforcing the legislation.  
ii. REASONING: The court concluded that state officers have no authority to violate the Constitution and laws of the United States.  Therefore, their illegal acts are stripped of state authority and such suits are not precluded by the 11th amendment. Injunction to prevent him from doing that which he has NO LEGAL RIGHT to do is not an interference with the discretion of the officer. 
f. PENNHURST: Stripping doctrine does not apply to state-law claims. 
g. COLEMAN: The 11th amendment prevents a federal court from awarding retroactive relief for past violations when those damages are to be paid out of the treasury. 11th amendment does not prohibit a federal court from giving prospective (injunctive) relief against a state officer even though compliance with the injunction will cost the state money (ancillary effect and necessary result of complaince) in the future or enjoin implementation of a state policy. 
i. FACTS: P sued Edelman, Illinois Commissioner of the Department of Public Welfare, objecting to the state’s failure to comply with federal standards for processing welfare applications.  P sought an injunction requiring state compliance with federal guidelines and an injunction requiring the state to give back held payments of funds that were improperly withheld. 
ii. COURT: The 11th amendment does not bar the order compelling compliance.  However, the Court refused to allow an injunction ordering the payment of the previously owed sums (when seeking money from the state, the state is the real substantial party in interest). CoA was in error to label it as equitable restitution. State’s participation in program is not sufficient for consent. The ancillary money effect in Ex Parte Young was alright even though they loss money penalties since it was necessary to complying with order. 
iii. DOUGLAS: By joining federal program, they consented. 11th Amendment does not distinguish between law or equity so why bother here? They participated while knowing the state of the law. See Shaprio.
iv. BRENAN: By ratifying the Constitution, states accepted. Hans was wrong. Consistent with Cohen. 
h. FITZPATRICK: Abrogation
i. FACTS: Suit brought directly against a state government pursuant to Title VII of the Civil Rights Act of 1964, which prohibited employment discrimination. Congress applied Title VII to the states pursuant to their powers under § 5 of the 14th amendment, authorized federal courts to award money damages in favor of a PRIVATE individual against a STATE government found to have subjected that person to employment discrimination on the basis of race, color, religion, sex, or national origin. 
ii. REASONING: 14th Amendment by express terms is directed at the states and was intended to state power. Also specifically gave Congress the power to enforce by legislation through Section 4 of 14th Amendment. Thus Congress may abrogate sovereign immunity by authorizing suit against a state.CoA prevented retroactive relief but allowed attorney fees since it’s ancillary under Edelman. Court does not consider the fees issue because the whole suit is permitted. 
iii. Notes § 1983 does not abrogate a state’s sovereign immunity. It only uses the stripping doctrine since it refers to “person” acting “under color of state law”
i. HUTTO: Ancillary relief against state treasuries is not barred by the 11th. 
i. FACTS: P successfully challenged the conditions of confinement in Arkansas prisons as violating the 8th amendment.  DC awarded attorney’s fees to P to be paid by the state. DC initially did not impose a detailed remedy. Direct DOC to make a substantial start on improvements then file updates. Unsatisfactory so another hearing held. Another hearing Gave Ark the opportunity to again create a plan on their own. But this time issuing guidelines for the plan. DC found substantial improvement BUT upheld sanctions as well as costs for attorneys fees would be imposed if there were future violations. Conditions deteriorated. The DC then found that petitioners (Ark DOC) acted in bad faith and ordered them to pay a fee of 20k to be paid out of DOC funds. The CoA added another fee for 2,500.
ii. DC AWARD: Settled rule that a losing litigants bad faith may justify an allowance of fees to the prevailing party. Not immune to prospective injunctive relief. The bad faith fine is sort of like a contempt penalty to ensure compliance. 
iii. CoA AWARD: Unlike the DC award, this is not for bad faith. It’s obvious award will be paid from state funds. It’s found in the Civil Rights Attorney’s Fees Award Act of 1976. Congress undoubtedly intended to exercise 14th Amendment’s Enforcement power to authorize fee awards payable by the States when their officials are sued in official capacities. The legislative history clearly allow recovery form the states for suits against officials.
1. Grossi: Can’t just say it was ancillary?
iv. DISSENT: Should use less intrusive means. Require officials to pay, and State can choose whether or not it wants to pay. 
j. ABROGATION ANALYSIS
i. Did congress unequivocally express its intent to abrogate the states immunity in the Act?
ii. Was the Abrogation a valid exercise of power?
1. Can’t use Art 1 Section I
2. If use 14th Amendment Section 5 there must be congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.
a. First, identify the constitutional right Congress wants to remedy or deter violation of 
b. Second, identify scope of transgression and there must be a history and transgression by STATE
c. Lastly, see whether congruent and proportional
i. Congruent: directed at addressing violation in response to history of transgression (or is it trying to do something else? That's when it's improper)
ii. Proportional: properly tailed to remedy the violation (ie does it address it properly)
k. SEMINOLE TRIBE: Cannot use Section I Powers to Abrogate. State officers cannot be sued to enforce federal statutes that contain comprehensive enforcement mechanisms.
i. FACTS: Indian Gaming Regulatory Act provides that an Indian tribe ay conduct gambling activities only in accord with a valid compact with the state the tribe is located in.  The law enacted by Congress through the Indian Commerce Clause (US Const. Art I. Section 8 Cl 3) requires that states negotiate with tribes in good faith, and authorizes tribes to bring suit in federal court against states to compel performance of that duty.  Failure to negotiate in good faith will give rise to a sanction, failure to comply give rise to another sanction (mediation), failure to mediate will give rise to another sanction (mediator choose plan), failure mediator will submit name to Department. 
ii. ABROGATE: Congress made a clear intent to abrogate by listing State as a possible defendant in the act. But it was not a valid exercise of Power. Type of relief sough is irrelevant when analyzing a state’s sovereign immunity (only relevant for stripping). Immunity may not be taken away because Congress grant States authority which it did not have before (here, a say in Indian Gambling). Union Gas was a plurality opinion that allowed Congress to abrogate under Section I power, but Justice White expressed doubts about the reasoning (out of context since White was ok with abrogation). Overrule Union Gas. Doesn’t like using Article I to circumvent Article III. 
iii. YOUNG: The suit here is sufficiently different than one giving rise to traditional Ex Parte Young action so as to preclude the availability of that doctrine” Congress created a remedy here: “ When Congress has prescribed a detailed remedial scheme for the enforcement against a State of a statutorily created right, a court should hesitate before casting aside those limitations and permitting an action against a state officer based on Ex Parte Young” Here, congress’ remedial scheme only allowed a modest set of sanctions against the state. Why use blunt tool like Young when there is a modest scheme (ironic that scheme is unconstitutional?) By contrast an action brought against a state official subjects the state to the full remedial powers of the federal court.
iv. SOUTER DISSENT: Hans was wrong for relying on common law sovereign immunity. Text and history of 11th Amendment shows it was only meant to limit purely diversity cases not federal question cases. If Hans is based on common law, then Congress’s exercise of any constitutional power should be able to abrogate it. 
l. Central Virginia Community College v. Katz: Court held that in giving Congress power to make uniform laws pertaining to bankruptcy under Art. I, Framers intended States to be amenable to the jurisdiction of federal courts in bankruptcy proceedings.
m. ALDEN v. MAINE: 11th Amendment bars suits brought against States in State Courts as well. 
n. UNIV. AL. v. GARRETT: Enforcement of appropriate legislation not limited to mere repetitions of Constitutional jurisprudence, ability to deter and remedy is a bit broader. 
i. FACTS: Garrett was the Director of Nursing at the University of Alabama hospital.  She got cancer and took time off work.  When she got back she was demoted.  Ash was a guard who sought to not work around Tobacco because of his asthma. Sued under Title I of ADA for money damages.  (prevents discrimination… and requires states to make reasonable accommodation). 
ii. ABROGATION: Clear intent. But not valid. First, identify the right. EPC discrimination of this type merits rational basis review. Not congruent because Leg. History fails to show a pattern of irrational state discrimination in employment against the disabled. There is some pattern against local governments, but 11th does not apply to them. Not proportional because the accommodation duty far extends what is constitutionally required in that is makes unlawful a wide range of activities that would be reasonable (under 14A1) but fall short of imposing an “undue burden” upon the employer under the ADA. Expands the right too far. 
o. TENNESSEE v. LANE: Court permits abrogation because studies show a pattern of discrimination in the context of access to courts. The question remains whether Title II can abrogate a state’s sovereign immunity in other contexts (state excluding people from skating rinks, etc). Basically, majority uses a case by case approach.
i. FACTS: Criminal defendant, Lane, had to literally climb on his hands and knees to get to second floor courtroom because it was not accessible to those with disabilities.  Court reporter said she can’t work. Sued state government pursuant to Title II of the ADA, which prohibits state and local governments from discriminating against people with disabilities in government programs. 
ii. ABROGATION: Congress clearly intended to abrogate. It said state shall not be immune. In Garrett, the right was EPC, which in that case only merited rational basis. Here it’s Due Process (access to courts). There is a history and pattern of discrimination by states. Many were excluded from courthouses. 76% of public services and programs were inaccessible to and unuable by persons with disabilities. Congress heard much testify from people discriminated against. Thus, it was congruent and proportional. 
iii. Hibbs: EASIER FOR CONGRESS TO SHOW PATTERN SINCE HEIGHTENED STANDARD OF REVIEW.
iv. [bookmark: _GoBack]DISSENT: Viewed as a whole and not just applied to access to courts, Congress’s power was not congruent and proportional.
