Evidence Spring 2017
CHAPTER 1: Process of Proof
Process of Proof
· What is evidence? 
· Fed: Does not define evidence
· CA (§140): Evidence means testimony, material objects, or other things presented to the senses and offered to prove the existence/nonexisting of a fact 
· Fed (§102): Trial judge has the responsibility to administer every proceeding fairly, eliminate unjustifiable expense and delay, and promote the dev. of evidence law, to ascertain the truth and secure a just determination. 
· Bias in favor of admissibility
· Stages of trial:
· Pretrial Motions
· Motions in Limine: Motions attempt to resolve evidence issues outside the hearing of a jury. Thus, preventing juries from being prejudiced. 
· Jury Selection
· Voir dire: Jury selection process of questioning prospective jurors. 
· Preliminary Jury Instructions
· Opening Statements  P goes first, then D or D can wait till after P’s case in chief
· Presentation of Evidence and limiting Instructions
· P’s Case in Chief:
· P’s bear burden of producing sufficient evidence to establish every element of its prima facie case. 
· At close, if P has not met its burden, D may ask the court to dismiss case 
· Limiting Instructions
· Fed (§105): If the court admits evidence that is admissible against a party or for a purpose–but not against another party or for another purpose–the court, on timely request, must restrict the evidence to its proper scope and instruct the jury accordingly. 
· Appellate Review of Evidentiary Issues
· Fed (§103) Preserving Issue for Appeal: A party may preserve a claim of error for appeal, only if errors affect a substantial right and:
· Ruling Admits evidence: party timely objects on the record; and states specific objection, unless apparent from the context.
· Ruling to Exclude evidence: party informs court of its substance by an offer of proof, unless clear from context.
· During offer of proof jury is escorted out or lawyers approach the judge and offer proof on the record. 
· CA: Same as Federal
· Fed: If a court rules on evidence before trial  No need to renew objection/offer of proof during trial 
· CA: If court rules on evidence before trial  party should probably renew the objection at trial. 
· Plain error: If error is so plain and clear then you don’t need to have made an objection to preserve for appeal.
· i.e. Judge called as a witness (Fed law)
· Standard of Review: 
· Facts: Abuse of Discretion  
· Law: De Novo Review
· Harmless error vs. prejudicial error

** WITNESS: Three Requirements  Competency, Personal Knowledge, Oath/Affirmation

(1) Competence  The focus is the witness NOT what the witness has to say! (competency ≠ credibility)
· Fed (§601): Every person is competent to be a witness, UNLESS these rules provide otherwise. 
· Fed: Trial Judge, Members of the Jury  Not competent. 
· *Can’t use religion to say person is incompetent
· State law rules on competency will control in civil action brought in fed. court under diversity jx. 
· CA: Everyone is competent unless the statute says otherwise.
· Disqualification of Witness if: 
· Unable to communicate/express themselves; and
· Unable to understand that they need to be truthful
· Judges:
· Fed (§605): Presiding judge may not testify as a witness at the trial
· NO objection needed to preserve issue for appeal (Plain error)
· CA (§703(d)): absent an objection by a party, the presiding judge can testify as a witness
· If there is an objection must be sustained, and judge will declare a mistrial
· Calling judge is consent for mistrial
· Objection is the same as a motion for mistrial
· Jury:
· Fed (§606): Jury can’t testify before other jurors at trial  If called to testify, party must be given opp to object outside of jury’s presence. 
· Exception to the timeliness requirement to preserve the issue on appeal!
· Inquiry into Validity of Verdict: Jurors can’t testify to matters occurring during deliberations. 
· Exceptions: 
· (1) Extraneous prejudicial material improperly brought to jury’s attention
· (2) Improper outside influences (i.e bribes/threats)
· (3) Mistake made in entering verdict on sheet (clerical error)
· CA: Jurors can testify, absent an objection. 
· If there is an objection  Automatic mistrial
· Inquiry into Validity of Verdict: Juror can testify as to what he/she heard and saw but NOT what they thought and felt (i.e how the actions affected the verdict).
· BIG Difference Between CA & FED!
· Attorneys
· Fed: No evidence rule makes attorney incompetent to testify  However courts will in exercise their discretion and preclude an attorney from testifying. 
· Hypnosis
· Rock v. Arkansas: Any rule that would make inadmissible pre-hypnosis recollection would be unconstitutional, but states can place lmits via guidelines 
· Fed: Everyone competent to testify, unless otherwise stated by evidence code  Diversity Civil cases, state competence rules apply
· Everyone has a constitutional right to testify in their own defense in a criminal case, only if the hypnosis testimony is so unreliable as to trump that constitutional right will this be inadmissible. 
· CA (§795): In criminal cases, witness can testify at trial even if hypnotized, as to things they remember before hypnosis, IF the proper format is followed:
· The pre-hypnotic memory was preserved in writing, audio, recording, video prior to hypnosis
· Clear record is kept
· Client gives informed consent
· Hypnosis performed by an appropriate individual (i.e. licensed physician)
· Not conducted in the presence of any party or law enforcement
· CA (Shirley): In civil cases, a witness is not competent to testify after being hypnotized to help refresh recollection. 
(2) Personal knowledge
· Fed (§602): A witness may testify as to matters/facts only if the witness has personal knowledge—perceived those facts with one or more of her senses.  
· Personal Knowledge requires  perception, understanding, recollection, and being able to communicate what was perceived.
· Facts Perceived (FP) = Facts Testified (FT)
· Standard: Evidence must be introduced sufficient to support a finding (reasonable juror could conclude) that the witness has personal knowledge.  Evidence may be the witness’s own testimony. 
· NOTE: Personal knowledge needs to be established either before or quickly after witness starts to testify to the facts. 
· CA: Same Rule as Fed, EXCEPT  Personal knowledge needs to be demonstrated before witness can testify. 

(3) Oath or Affirmation Requirement
· Fed (§603): before testifying a witness must give an oath or affirmation to testify truthfully.
· CA: The witness must say “I solemnly affirm I will tell the truth”
· Exception: If you are a kid (under 10) or have a cognitive impairment the court will let you say it how you understand it. 
· NOTE: If witness refuses to take oath  can’t testify! 

TANGIBLE EVIDENCE: Authentication Requirement & Best Evidence Rule

Tangible Evidence: Visual or tactile (things you can touch) 
· Real Evidence: Tangible item directly involved in the events at issue in the case (i.e. murder weapon)
· Note: real evidence can be examined by the jury and be present in jury room during deliberations
· Demonstrative Evidence: An item that merely illustrates testimony (i.e. diagram)
· Note: Not real evidence

ON TEST: *An Item must either be authenticated by evidence showing the item is what the proponent claims it to be OR self-authenticating  to be admissible 
· **Authenticated items can be objected under a different rule

Authentication Requirement  Tangible Evidence
· Fed Rule (§901):  
· (1) tangible evidence must be authenticated to be admitted;
· (2) evidence is authenticated by showing that the item is what the proponent claims it to be; and
· (3) the showing must be “sufficient to support a finding”
·  most common way is to get a witness with personal knowledge to testify that the item is what the offering party claims it to be. 
· *Evidence has to be relevant!  Start by asking how the item of evidence would be relevant?
· CA: Same as Fed Rule
· *Even if item is authenticated --> evidence contesting authenticity also remains admissible! 
Authentication Requirement  Photographs
· Note: Who has the personal knowledge to authenticate photographs?  Usually an eyewitness to the event or the photographer. 
· Demonstrative Evidence (general depiction of the scene  illustrating witness’s testimony)
· i.e. “does this photo fairly and accurately depict what… looked like?”  eyewitness to authenticate
· Real Evidence (photo of actual event)
· i.e. “is this the picture of the intersection”  photographer can to authenticate (he is the only one that took that picture)

Authentication by Chain of Custody
· Chain of Custody:  in proving chain of custody, the proponent of an item needs to show that it was continuously in the safekeeping of one or more specific persons beginning with the event that connects that evidence to the case and continuing until the moment the evidence was brought to court and marked for identification.  All witnesses testify to how they took custody of the item, efforts to safeguard it, and when they surrendered the item. 
· Voir Dire allowed to poke holes in chain of custody
· Indistinguishable items (generic items): No single witness can identify the item b/c it is indistinguishable from other similar items  thus need to show chain of custody to authenticate tangible item. (i.e. plastic bag w/ drugs, handgun)
· Exception: Generic item is made unique  chain of custody not needed!
· Unique appearance item: Single witness with personal knowledge can authenticate unique items even if only seen once –> NO NEED FOR CHAIN OF CUSTODY!

Self-Authenticating Evidence
· Fed (§902): The followings items are self-authenticating and don’t require extrinsic evidence to be admitted: (Exclusive List)
· (1) Domestic Public Documents that are sealed and signed
· (2) Domestic Public Documents that are NOT sealed, but are signed and certified
· (3) Foreign Public Documents
· (4) Certified Copies of Public Records
· (5) Official Publications
· (6) Newspapers and Periodicals
· (7) Trade Inscriptions and the Like
· Almost everything you buy that has a label/trade description on it
· CA: No Provision  Need to call a witness
· (8) Acknowledged Documents
· (9) Commercial Paper and Related Documents
· (10) Presumptions Under a Federal Statute
· (11) Certified Domestic Records of a Regularly Conducted Activity.
· CA: No Provision  Need to call a witness
· *FRE 803(6)(A)-(C) Exception to Hearsay (Business Records)
· (12) Certified Foreign Records of a Regularly Conducted Activity. 



The Best Evidence Doctrine  Limits how we may proof the contents of a writing, recording, or photograph
· Fed (§1002): An ORIGINAL writing, recording, or photograph is required in order to prove its content UNLESS these rules or fed. statute provide otherwise. 
· “writing”: covers any collection of data in a tangible format (i.e. any medium used to store data)
· “original”: 
· Original of a writing or recording = the original or 2 photocopies of one doc signed by both parties (i.e. contract)
· For Electronically stored information original = any printout; screenshot
· Photograph original = negative or a print from it
· CA: Same Definition of “original”
· “duplicate”= counterpart produced by a carbon copy; copy machine  NOT handwritten!!
· EXCEPTIONS [to Best Evidence Rule]
· (1) Duplicate is admissible unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate. 
· (2) Other evidence admissible if: all originals are lost or destroyed and not by the proponent acting in bad faith; the original cannot be obtained by any available judicial process; the party against whom the original is offered had control of the original, was put on notice that the original would be a subject of proof at trial/hearing, and failed to produce it; OR the writing, recording, or photograph is not closely related to a controlling issue. 
· (3) voluminous writings, recordings, photographs may be presented in a summary  however, proponent must make the originals or duplicates available.

· CA Secondary Evidence Rule: same as Fed Best Evidence Rule  But does not require original!
· CA (§1520): Content of a writing may be proved by an original.   PERMISSIVE LANGUAGE
· CA (§1521): Secondary Evidence Rule:  The content of a writing may be proved by admissible secondary evidence. Court may exclude secondary evidence if it determines:
· (1) A genuine dispute exists concerning materials terms of the writing; or 
· (i.e. party says the doc/signature is forged)
· (2) Admission would be unfair
· NOTE: Objection would be “inadmissible secondary evidence”
· *Can’t introduce oral testimony to prove content of a writing
· CA (§1600): If you have a copy of a recorded instrument (county recorders office) (i.e. will, deed), then that’s proof of the content of the original  Satisfies Secondary Best Evidence Rule & Authentication Requirement! 

Judicial Notice  Process for recognizing indisputable facts and accepting them as true w/o offering any evidence
· Fed (§201): Judicial Notice of Adjudicative Fact (Steps 1-4) 
· (1) Rule governs judicial notice of an adjudicative fact NOT legislative fact
· “Adjudicative Facts” are facts about a particular event that gave rise to the lawsuit (who, what, when, how) 
· (2) Court may judicially notice an [adjudicative] fact that is not subject to reasonable dispute because it: 
· is generally known w/in the court’s territorial jx; OR 
· not based on judge’s personal knowledge/experience
· can be accurately established by consulting reliable sources. 
· (3) IF Step 1-2 are met, then:
· Court may take judicial notice on its own OR
· must take judicial notice if a party requests it and supplies the court with the info
· (4) Opponent is given the opp to contest court’s taking notice of fact 
· Timing  the court may take judicial notice anytime, including appeal!
· **exception to preserving appeal on the record!
· Instructing Jury  
· Civil case court must instruct jury to accept the noticed fact as conclusive
· Criminal case court must instruct jury that it may or may not accept the noticed fact as conclusive.
· Fed: Judicial Notice of Law
· Courts take judicial notice of law ALL the time (i.e. citing a statute, rule)  Not governed by FRE §201
· *Courts don’t take judicial notice of municipal law! b/c it changes often
· Fed: Judicial Notice of Legislative Facts
· When court engages in its lawmaking function, it must make certain assumptions about the world in which it operates. Assumptions are factual in nature  Leg. Facts!
· CA: Court may judicially notice a fact:
· Facts not reasonably subject to dispute and capable of accurate determination by sources of indisputable accuracy MAY be judicially noticed. 
· If requested by a party and party gives the court sufficient information and reasonable notice to the other party, court MUST take judicial notice
· generalized knowledge that are so universally known that they cannot reasonably be the subject of dispute MUST be judicially noticed. 
· Jury Instructions: 
· If court is requested to take judicial notice, courts instruct jury that it must take judicial notice. 

Burdens of Proof and Presumptions: An introduction 
· Burdens of Proof:  Establish preferences in favor of or against particular parties depending on the evidence that has been or can be produced. 
· (1) Burden of Persuasion  (established by substantive law): Describes the amount of proof that must exist for a fact to be deemed proven. 
· i.e. criminal cases --> "beyond a reasonable doubt"
· (2) Burden of Production: at any given point in a case, one or the other of the parties has the responsibility to offer evidence in support of its position. --> the party bearing the responsibility is said to have the burden of production. 
· i.e motion to decide the case: ct must determine whether the party who has the burden of production has offered enough evidence to allow the case to move forward.  

CHAPTER 2: Relevance
Relevance
· Fed (§401): Evidence is relevant if:
· the evidence must (1) make more or less probable (2) a fact of consequence
· IF we change the fact, then we change the relevance analysis!
· All relevant evidence is admissible except otherwise provided (i.e. fed. statute, evidence rules)  irrelevant evidence is inadmissible
· CA (§210) Relevant Evidence: Evidence must prove or disprove any “DISPUTED” fact  if the fact has already been stipulated to, then it is not a disputed fact and evidence is irrelevant!
· *CA Constitution  Relevant evidence shall not be excluded in a criminal case!

Balancing probative value against dangers of prejudice
· Fed (§403): The court has the discretion to exclude relevant evidence, if its probative value is substantially outweighed by unfair prejudice, misleading the jury, undue delay, wasting time, cumulative evidence.
· Rule favors admissibility
· When weighing evidence the court cannot consider witnesses credibility!
· Two types of unfair prejudice:
· (1) Inferential Error Prejudice: When jury commits an error of logic.
· (i.e. emotionally disturbing evidence--> bloody photos to show injury = unfair prejudice)
· (2) Nullification Prejudice: when the evidence is presented for one purpose and the jury is unable to follow the court's instructions about the limited use of particular evidence.
Undisputed Facts
· When the party concedes the existence of a fact constituting one element of the crime or claim  
· Fed Rule: Prosecution is entitled to prove its case free from D’s option to stipulate to certain facts. HOWEVER, when then point at issue is D’s legal status (i.e. prior felony as an element) admitting the record when an admission (stipulation) is available, leads to unfair prejudice. 

Probabilistic Evidence
· most we can expect from evidence is that it tells us something about the probabilities of pertinent facts. 
· Product Rule: applies to any set of independent events. The probability of several independent events occurring together is the product of their separate probabilities  (multiple individual probabilities together)
· Product rule assumes that each trait is independent of one another

Preliminary Questions of Fact   Court decides
· TWO STEP TEST: 
· (1) Identify the preliminary fact on which admissibility of the evidence depends; (2) ask yourself whether the evidence would still be relevant even if the preliminary fact was not established. 
· If YES --> preliminary fact questions decided under Rule 104(a)
· If NO --> (evidence would be irrelevant if the preliminary fact is not established --> Preliminary fact questions decided under Rule 104(b)
· Fed (§104): 
· (a) court decides any preliminary question about whether a witness is qualified, privilege exists, or evidence is admissible.
· *Tends to be technical questions of evidence (i.e. exception to hearsay)
· Ct not bound by evidence rules, except those on privilege
· Burden of proof by party offering evidence: Preponderance of the evidence 
· (b) when relevance of evidence depends on whether a fact exists.
· Ct can only consider admissible evidence
· Burden of proof by party offering evidence: Sufficient to support a finding
· Hearing on preliminary question must be conducted so that the jury cannot hear it if: it involves admissibility of confession, D requests to be a witness in criminal case; justice so requires. 
· CA: Same as fed rule


CHAPTER 3: Hearsay & Exemptions

Hearsay
· What is hearsay?
· Fed: Hearsay means a statement that:
· (1) declarant does not make while testifying at the current trial or hearing; and
· (2) a party offers into evidence to prove the truth of the matter asserted in the statement. 
· Statement  a person’s oral, written assertion or nonverbal conduct 
· Words/conduct must attempt to state/convey information
· Declarant person who made the out-of-court statement
· Not animals
· Yes mechanical recordings if operated by person (i.e. church bells)
· Out of court statement  Any statement NOT made at the current trial/hearing while on the stand under oath 
· Hearsay Analysis
· Step 0: Is the statement relevant?
· Step 1:  What is the out-of-court statement?
· Step 2: What is it being offered to prove?
· Look at which party is offering the statement
· How is the statement relevant to that party's case
· What does the party claim is being asserted?
· Step 3: If that out of court declarant was lying when he made the statement  would the jury be mislead [given what it is offered to proof] 
· IF YES --> Hearsay
· IF NO --> Not Hearsay

Utterances/Conduct that are NOT Hearsay
· Words of independent legal significant or “verbal acts”
· When the speaking of words constitutes an act to which the substantive law attaches legal significance, the words spoken are not mere evidence of the act, they are the act itself
· It is the speaking of the words that counts 
· i.e. breach of K  “I accept your offer”)  words are the contract
· i.e. slander action  D’s utterance of the slanderous words  words are the slander
· i.e. Miranda warning case  reading of the Miranda rights is the warning itself
· i.e. personal property  if person turning over possession makes a statement while doing so  statement has legal significance
· **When the statement/conduct satisfies element of the claim
· When value of the evidence derives from the fact that words were spoken, NOT what was said
· i.e. to determine whether person was alive at any given moment  person utters “I am still alive”  not hearsay
· When words are being offered to show their effect on the listener
· Whenever the reaction of person who heard the statement is relevant to an issue in the case 
· i.e. to show duress; emotional distress
· i.e. giving notice  to prove D’s knowledge/awareness of something
· When words/conduct constitute circumstantial evidence of Declarant’s state of mind
· When the words/conduct don’t directly assert the state of mind (not offered to prove the truth of the matter asserted), but it is circumstantial evidence of the speaker’s state of mind. 
· i.e. "Joe is a horse thief and a child molester" --> family offers this statement --> Not hearsay b/c family is not offering it to prove that Joe is a horse thief and child molester --> this statement circumstantially shows Grandfather's state of mind, that he didn't like joe and probably didn't leave him the estate.
· Words/conduct are NOT assertive or are assertive of something other than what they are offered to prove. 
· Non-assertive conduct  relevant evidence, but offered to prove the actor’s belief
· i.e. boat sinks and the insurance company says its not paying for the boat. Witness testifies that he saw the captain walk around the boat and bring his family on board --> this is non-assertive conduct b/c captain was not trying to communicate --> Captain is not communicating that the boat was sea worthy, but it is offered to prove the captain’s believe that it was sea worthy (circumstantial evidence)
· Assertive conduct NOT hearsay when evidence is not offered to prove the truth of the matter asserted  uses statement to prove something circumstantially! 

Hearsay within Hearsay
· Fed: when a testimony/document contains multiple layers of out-of court statements  the document will not be admissible unless an exception/exemption exists for EACH LAYER!

Hearsay Exceptions vs. Exemptions
· Exceptions: If an utterance/conduct is hearsay  it can only be admitted if it fits into an exception  Admissible Hearsay
· FRE 803, 804, 807
· Exemptions: utterance/conduct is non-hearsay if it fits w/in an exemption evidence NOT hearsay
· FRE 801(d)(1)-(d)(2)
· CA: does not have exemptions ONLY exceptions  Admissible Hearsay

Hearsay Exemptions  NOT HEARSAY

Fed (§801(d)(2)): Opposing Party’s Statement: Any statement made by a party may be offered by the opposing party.  Not hearsay
· CA: Same as Fed. 
· *Any party may produce a witness to testify about an opponent’s statement
· Declarant does not need to have personal knowledge of the facts contained in the statement
· Opponent’s Statement in WRITING  requires authentication of the writing
· Completeness Doctrine: 
· Fed: when a party introduces all or a part of a writing/recorded statement, the adverse party can require the introduction of the other part–or other writing or recorded statement– which in fairness needs to be considered at the same time. 
· CA: Rule allows conversations/verbal statement  don’t want to mislead jury by offering a statement out of context
· Adoptive Admission: When one person manifests belief in the truth of something a second person says  the statement of the second person becomes the statement of the first person
· i.e. P walks over to D’s car and tells him he ran the red light. D nods his head  D has adopted the statement  statement is an adoptive admission  NOT HEARSAY under opposing party’s statement
· Silence as adoptive admission: When D’s silence “appears to adopt/accept” that the statement is true.  Context is crucial! Would a reasonable person who disagrees with the statement, would have said so? 
· 104(a)  Preponderance of the evidence preliminary admissibility question
· Vicarious Party Admission
· Authorized Admission: when people authorize others to speak for them, the authorized person is a party,  the statement of the person is thus admissible!
· Agency Admission: Statement made by the party’s agent/employee, on a matter w/in the scope of that relationship, and while it existed  not hearsay regardless whether agent was authorized 
· Reluctant to apply to GOVERNMENT AGENTS in criminal cases (i.e. police officer statements)
· Fed: 104(a)  Preponderance of the evidence preliminary admissibility question
· CA: Sufficient to support a finding
· Co-Conspirator Statements
· Fed: 
· (1) There is a conspiracy;
· (2) the declarant was a member of the conspiracy;
· (3) statement was made during the course of the conspiracy; and
· CA: statement made prior to or during the conspiracy
· (4) statement was made in furtherance of the conspiracy
· Preliminary facts decided under:
· Fed: 104(a)  Preponderance of the evidence preliminary admissibility question
· Statement is considered, but you need more than just the statement to establish the preliminary facts
· CA: Sufficient to support a finding  can’t look at the statement itself
· **Co-conspiracy statements are admissible whether or not conspiracy is actually charged. 
· **Co-conspirator rule applies even if the declarant is not a party! --> and the declarant does not have to be produced at trial or made subject to cross examination

Fed (§801(d)(1)): Prior Statements of Witnesses
· Fed: Witness’s Prior Statement: Statement is not hearsay if:
· (1) Declarant testifies at the trial/hearing (be a witness); and
· (2) Declarant is subject to cross-examination about prior statement; and 
· Cross Examination Rule: witness is subject to cross examination if placed on the stand, under oath, and responds willingly to questions
· (3) The statement:
· Is Inconsistent  with declarant’s testimony and was given under penalty of perjury at a trial, hearing, other proceeding (i.e. grand jury proceeding), or deposition
· *sworn affidavits given to police don’t count
· Impeach witness’s credibility: When a prior inconsistent statement is offered ONLY to impeach --> Rule 801(d)(1)(A) does not apply!!! 
· Is Consistent  offered to rebut express/implied charge that the declarant recently fabricated or acted from a recent improper influence or motive in so testifying AND the statement must have been made before the alleged fabrication/influence/motive. 
· Statement Identifies a Person  as someone the declarant perceived earlier either in person or in a photo (personal knowledge)
· *Descriptions of a person’s appearance  Not admissible
· CA: Statement must be made when fresh in the witness’s memory
· **Witness must be able to be subject to cross-examination (be in the court) when the statement regarding the prior identification is made.   Cop can mention the identification as long as witness is in the court and had previously taken the stand

CHAPTER 3: Hearsay & Exceptions

ON TEST: Keep in mind constitutional rights and FRE 403
· All of the elements in these exceptions have to be shown under  104(a) Preponderance of the evidence (>50%)

Exceptions to Hearsay  Declarant’s availability IMMATERIAL!

Time-Sensitive Statements
· Fed: Present Sense Impression: (1) A statement describing or explaining an event or condition, (2) made while/immediately after the declarant perceived it. 
· TIMING IS EVERYTHING!  i.e. Speaking in present tense
· The statement can be made to an observer, over the phone, or to him/herself
· CA: Only admit statements to explain conduct of the declarant, while declarant was engaged in such conduct
· Fed: Excited Utterance: (1) There is a startling even/condition; (2) the statement relates to that event/condition, and (3) statement is made while the declarant is under the stress or excitement [caused by the event/condition]. 
· DECLARANT MUST BE U/ STRESS/EXCITEMENT!  Focus on emotional state
· CA: statement must describe an event perceived by declarant spontaneously while under stress of excitement caused by event. 
· CA: OJ Exception  Threat of infliction of injury: (1) the statement describes/explains the infliction or threat of physical injury upon the declarant; (2) declarant is unavailable as a witness; (3) statement was made at or near the time of the infliction or threat of physical injury; statement was made in writing, was electronically recorded, or made to a physician, nurse, paramedic, or to a law enforcement official. 
· Statements made more than 5 yrs ago inadmissible

Statements Concerning the State of Mind and Physical Condition 
· Fed: Statements of declarant’s then existing state of mind, emotion, or physical condition: A statement of the declarant’s then-existing state of mind and physical condition  hearsay exception
· State of mind or physical condition: motive, intent, or plan, emotional condition, pain, physical/bodily health, hunger 
· Forward Looking Statements: A person's statement of her intention to do something in the future is admissible both to prove that the speaker has such an intention and that the person acted upon that intention. 
· State of Mind statements DO NOT EXTEND BEYOND THE SPEAKER!
· CA: Forward looking statement is admissible against the victim and the D’s conduct. 
· I.e. “I am going to the movie tonight with D” 
· Can’t use backward looking statements, to prove those facts exist!
· i.e. “yesterday I was pretty depressed”
· CA: Same as Fed, plus if (1) declarant is unavailable as a witness; and (2) can allow backward looking statements when state of mind/physical condition is an issue. 
· Personal Injury Case: “I was feeling fine before the accident”
· Can’t use a statement of memory/belief to prove the fact remembered or believed
· i.e. "I remember D shot the victim”; "I believe the Chevy ran the red light" 
· You can use it to prove your state of mind!! But not the external fact (i.e. D shot the victim --> Inadmissible)
· Fed: Statement for Purpose of Medical Diagnosis or Treatment: (1) Statement is made for purpose of medical diagnosis or treatment; (2) statement describes medical history, symptoms, sensations, general cause; and (3) statement is “reasonably pertinent” to medical diagnosis or treatment. 
· Exception DOES NOT APPLY to statements giving medical diagnosis/treatment
· Doesn’t matter who makes the statement – Doesn’t have to be the person with the condition  mom can speak on behalf of child; paramedic can speak on behalf of patient
· CA: Statements admissible for past or present symptoms for the purpose of medical diagnosis, if the victim was under the age of 12 when the statement was made complaining of child abuse or neglect 

Recorded Recollection
· Fed: Recorded Recollection
· A record that: 
· (1) Witness once had knowledge about the matter
· (2) Witness now has insufficient recollection to testify fully and accurately
· (3) Witness made or adopted the record when it was fresh in her memory
· Adopted: Witness read the record when it was made and concluded it was correct
· (4) The record reflects the witness’s prior knowledge accurately
· (5) Witness testifies that the record is accurate
· *WITNESS MUST TESTIFY for the EXCEPTION TO APPLY! 
· If admitted, the memo or record may be read out loud into evidence but not received as an exhibit UNLESS offered by an adverse party
· Refreshing a Witness’s Recollection (NOT AN EVIDENCE RULE): When a witness forgets details, the lawyer’s first option is to refresh their memory with ANYTHING (i.e. song, documents, perfume, etc.)
· Lawyer may ask a leading question
· Fed: If a writing is used to refresh a witness’s memory, then the adverse party:
· (1) in a criminal case is entitled to have the writing produced at the hearing, inspect it, cross-examine the witness about it, and to introduce in evidence any portion that relates to the witness’s testimony. 
· (2) if the prosecution does not produce/deliver a writing in a criminal case, the court must strike the witness’s testimony or If justice so requires, declare a mistrial. 
· CA: Writing must be produce, if not  Judge strikes testimony!

Business and Public Records
· Fed: Records of Regularly Conducted Activity: A record of an act, event, condition, opinion [performance evaluations], or diagnosis will not be excluded due to hearsay if:
· (1) the record was made at or near the time;
· (2) by — or from information transmitted by — someone with knowledge;
· Exception can cover multiple layers of hearsay, as long as each person contributing a layer of hearsay was acting in the course of business/has a business duty 
· (2) the record was kept in the course of a regularly conducted business activity;
· **Regular Business Activity!  Any type of business (non-profit; org)
· Professions (i.e. physicians, dentists, attorneys)
· Occupation or calling (auto mechanic, neighborhood gardner)
· Public agency records (i.e. police reports)
· **Some courts admit public records under 803(6) even if not admissible under 803(8)
· (3) making the record was a regular practice of that activity;
· CA: doesn’t have to be regular practice (could be the first of its kinds), but source must be trustworthy
· (4) all these conditions are shown by the testimony of the custodian or another qualified witness, or by a certification; and 
· Can be satisfied by an affidavit from the custodian of records
· (5) the opponent does not show that the source of information or the method or circumstances of preparation indicate a lack of trustworthiness.
· Burden on opponent to show s lack of trustworthiness (burden on the party opposing the evidence)
· CA: CEC 1271: Burden on the party offering it to show trustworthiness
· Fed: Public Records: A record or statement of a public office is admissible hearsay if:
· (1) It sets out
· (a) the office’s activities; 
· i.e. payroll record
· Applies in criminal and civil cases!
· (b) a matter observed while under a legal duty to report, BUT NOT including, in a criminal case a matter observed by law-enforcement personnel; OR
· Applies to records observed by public officials when there was a duty to make the observation and report on the matters observed (police report, court reporter’s transcript, weather records)
· Criminal Case, excludes matters observed by police officers/law enforcement offered by prosecution (i.e.police reports)
· (c) in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; and 
· i.e. administrative findings (reports include opinions but that’s okay!)
· Factual findings admissible in a civil case 
· Factual findings admissible in a criminal case when OFFERED BY DEF, against the government 
· (2) the opponent does not show that the source of information or other circumstances indicate lack of trustworthiness. 
· CA: Same as Fed rule, except it applies to both civil and criminal cases!
· *No Witness Needed!  Public Records are self-authenticating! 
· Fed: Absence of a Record 
· Absence of a Record of a Regularly Conducted Activity  makes evidence that a matter is not included in a business record admissible for the purpose of showing the non-occurrence/existence of that matter!
· Absence of a Public Record  Testimony or certification Used to show that a required public filing did not take place (i.e. prosecution for possession of an unregistered firearm)


Exceptions to Hearsay  Declarant Unavailable
**Unavailability is a preliminary fact decided under FRE 104(a)

Unavailable Def.
· Fed: Definition of Unavailability: A declarant is considered unavailable as a witness if: 
· (1) Exempted from testifying because court rule privilege applies
· (2) Declarant refuses to testify about the subject matter despite court order to do so. 
· CA: requires declarant to be held in contempt
· (3) declarant testifies to lack of memory
· CA: no equivalent
· (4) declarant is dead  or then existing physical condition or mental state of mind don’t allow him to be present to testify
· (5) declarant is absent from hearing/trial and the statement’s proponent has not been able by reasonable means or process procure the declarant’s attendance
· i.e. letter/phone call will not suffice
· *HOWEVER, if the statement’s proponent caused the declarant’s unavailability  this subdivision will not apply!
· CA: Same as Fed plus 
· Declarant is disqualified from testifying (e.g. doesnt want to take oath)
· Declarant will be traumatized by testifying according to expert opinion.  

Former Testimony Exception
· Fed: Former testimony will not be excluded by hearsay rule if:
· (1) declarant is unavailable in this proceeding;
· (2) declarant did testify in a prior hearing or deposition [either in the current or previous proceeding];
· (3) prior testimony is now (in this proceeding) being offered against:
· Type 1: A party in the first case; or
· Type 2:  ONLY in a CIVIL CASE, Someone who can be viewed as a predecessor in interest to a party in the first action; AND
·  (4) the party in the first case had an opportunity to develop the testimony by direct, cross, or redirect examination; and
· party was offered chance to cross-examine witness, if witness was called to the stand
· *in a GRAND JURY  D can’t examine witness b/c they are not present
· (5) party in the first case must have had a “similar motive” to develop the testimony.
· Similar Motive satisfied when the earlier trial and the current trial are of the same case, AND when the parties have NOT changed the purpose for which the witness's testimony will be used
· In a GRAND JURY  Prosecution does not have similar motive
· Predecessor in interest
· Majority Approach: limited to person in privity (i.e. prior owner of real property)
· CA: only requires “similar interest”
· *Can prove the witness’s prior testimony by:
· Offering the court reporter’s transcript  Business Record Exception!!!
· Witness first-hand knowledge of that testimony
· witness can’t read what the transcript says  BEST EVIDENCE RULE!
· CA: former testimony admissible if offered against a party who offered it in the first case.
· grand jury proceeding ok
· depo can’t be from same case

Dying Declaration Exception
· Fed: the following statement is not excluded by the rule against hearsay if:
· (1) Declarant unavailable;
· (2) the case in which the evidence is offered  is a civil action or homicide prosecution;
· (3) statement was made by the declarant while believing that his death was imminent; and
· (4) the statement concerns the cause or circumstances of what the declarant believed to be impending death.
· *Declarant does NOT need to be dead!
· CA: Rule applies to all cases; declarant has to actually die!

Declaration Against Interest Exception
· Fed: If declarant is unavailable, the following statement is not excluded by the hearsay rule  A statement that:
· (1) a reasonable person in the declarant’s position would have made only if the person believed it to be true because when made:
· it was so contrary to the declarant’s proprietary or pecuniary interest; or 
· invalidated the declarant’s claim against someone else; or 
· exposed the declarant to civil or criminal liability;
· CA: Allows admission of statements that “create a risk of making the declarant an object of hatred, ridicule, or social disgrace in the community”
· (2) And is supported by corroborating circumstances that indicate its trustworthiness;
· (3) If offered in criminal case, the statement is one that exposes declarant to criminal liability
· *Burden on proposing party (§104(a))

· Comparison to Statements Offered Against a Party ("Admission")
	Party Admissions (801(d)(2)(A)): 
	Declarations Against Interests: 804(b)(3)

	Applies to statements of parties (or those acting on their behalf); AND applies to any statement of a party, whether against the party's interest or in her favor. 
	Declaration must be against interest of declarant when made; 
NEED not be made by a party;

	Personal Knowledge not required.
	Personal knowledge required (Rule 602)

	Does not require unavailability
	Declarant must be unavailable

	Limitation --> statement admissible only when offered against the party.
	 



Forfeiture by Wrongdoing Exception
· Fed: A statement offered against a party that wrongfully caused the declarant’s unavailability as a witness and did so intending that result.
· Rule of Forfeiture NOT waiver!


Exceptions to Hearsay: Residual Exception  Used in EXCEPTIONAL CIRCUMSTANCES
· Fed: A hearsay statement is not excluded by the rule against hearsay even if not covered by a hearsay exception, if: 
· (1) the statement is trustworthy;
· (2) it is offered as evidence of a material fact;
· *has to be relevant
· (3) it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts;
· (4) admitting it will best serve the interests of justice; and
· before trial/hearing, the proponent gives an adverse party reasonable notice of the intent to offer the statement (including declarant’s name/address)
· CA: NO RESIDUAL EXCEPTION!
· “Near Miss” Problem
· Some courts accept only evidence that is NOT covered by 803 and 804 exceptions
· Some courts accept evidence that is covered by an 803 or 804 exception but does not meet the requirements.

Exceptions to Hearsay: Miscellaneous Exceptions
· CA (§1228): admissibility of certain out of court statements of minors under the age of 12 in establishing elements of certain sexually oriented crimes. 
· Must be a statement of a child describing the child as being a victim of sexual abuse
· Only applies where the D has already confessed to the crime, AND  only to show that the confession should be admitted.
· Fed: Reputation as character
· Reputation of a person’s character among associates or in the community is admissible. 
· Fed: Judgment of previous felony 

Hearsay & The Constitution
· Confrontation Clause
· Only an issue in CRIMINAL CASES and when evidence is offered against the Defendant!
· You can have a CONFRONTATION CLAUSE OBJECTION even if its admissible hearsay!
· Confrontation Clause: Defendant has a right in a criminal trial to cross-examine and question witnesses in front of jury
· Violation of Confrontation Clause: You have a violation ONLY where (1) the hearsay is testimonial in nature (testimonial hearsay); and (2) the declarant is unavailable and the D had no opportunity to previously examine the witness. 
· Testimonial Hearsay:
· Former Testimony
· Former testimony exceptions meet confrontation clause requirements b/c D had an opp to examine witness. 
· When police collect statements from witnesses
· When police generate evidence, report is testimonial (i.e. forensics report)
· D prevents Witness from Testifying Rule: SCOTUS has said that if the D was involved in preventing the D from testifying (forfeiture by wrongdoing exception) -->  then no confrontation violation

· Constitutional limits on the exclusion of hearsay
· Sometimes, criminal D’s constitutional rights require the trial court to permit the D to present otherwise inadmissible hearsay
· Evidence rule will be struck down if that law is being applied in a way to lead to conviction of an innocent person
· Important factors:
· Apparent innocence of D
· Evidence appears to be trustworthy
· Corroborating evidence
· Chambers: due process clause applies when evidence rule is precluding Defense from presenting exculpatory evidence --> Under Chambers the key is that (1) this is evidence that would have shown that Defendant is innocent and (2) the evidence looks reliable.
· Excluding defense evidence could raise a constitutional problem!

CHAPTER 4: CHARACTER EVIDENCE
Character Evidence
· Fed (§404): Character evidence
· (1) Evidence of a person’s character/trait not admissible to prove conduct
· Applies in civil case
· CA (1101): Same as Fed
· (2) The following exceptions apply in a criminal case:
· (a) A D may offer evidence of the D’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it.
· Prosecution is able to rebut the character evidence by cross-examination and by offering its own character witness to contradict the testimony D offered.   It has to be in the same character trait. 
· (b) subject to Fed 412, a D may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:
· offer evidence to rebut it; and
· offer evidence of the D’s same character trait; and 
· CA (1103): Same as Fed Except, character evidence from prosecution ONLY admissible on character trait of violence!
· Narrower than Fed!
· CA (1103): When D offers evidence about victim’s character  you can use specific instances
·  (c) in a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor.
· CA: NOT an exception!
·  (3) Witness Character Evidence may be admitted u/ FRE 607-609. 

· If Character Evidence is admissible  How can you prove character? 
·  Fed (§405): Methods of Proving Character
· (a) By Reputation or Opinion. Character may be proved by testimony about the person’s reputation or by testimony in the form of an opinion. On cross-examination of the character witness, the court may allow an inquiry into relevant specific instances of the person’s conduct.
· ONLY on cross-examination can you ask about specific instances of conduct! Admissible only to undermine the direct examination testimony! NOT admissible to prove the conduct actually took place!!
· CA (§1102): Specific instances not allowed even on cross-examination!  only opinion and reputation
·  (b) By relevant Specific Instances of Conduct where the person’s character/trait is an essential element of a charge, claim, or defense.
· i.e. truth defense, negligence (reckless character is in issue)
· *Inquiry into specific instances requires GOOD FAITH belief that they occurred!

· Evidence Reputation:  For a witness to testify about a person’s reputation for having a particular character trait, the proposing party MUST demonstrate: (1) witness has sufficient knowledge of the person’s community reputation; and (2) witness has been part of the community long enough to have gained exposure as to what people think. 
· *Reputation among small group of people  NOT sufficient
· Testimony about reputation is HEARSAY!  falls u/ exception (803(21))
· Opinion Evidence: witness testifying must know the person’s character well enough to assert an opinion about it. 
· Lay Opinion  must be rationally based on perception
· Expert’s Opinion  must be based on data and valid science.
Exceptions to Character Rule (404(a) Specific Instances Evidence
Court may exclude evidence when its probative value is substantially outweighed by danger of unfair prejudice (FRE 403)
· Fed (413) Criminal Sexual Assault Cases: in a CRIMINAL CASE If D is being prosecuted for sexual assault evidence of prior sexual assault and child molestation acts is admissible. 
· Reputation/Opinion evidence NOT admissible!
· CA: Same as Fed
· Fed (414) Criminal Child Molestation: In a CRIMINAL CASE If D being prosecuted for child molestation  ONLY evidence of prior child molestation acts is admissible 
·  D’s has prior acts of sexual assaults  not admissible. 
· Reputation/Opinion evidence NOT admissible!
· CA: No equivalent
· Fed (415) Civil Sexual Assault/Child Molestation: in a CIVIL CASE, where D is charged with sexual assault or child molestation, the court MAY admit evidence of D’s prior sexual assaults or child molestation acts! 
· Reputation/Opinion evidence NOT admissible!
· CA: No equivalent  Objection sustained
· CA (1109): Criminal Domestic Violence Cases  NO FED Equivalent
· In a CRIMINAL action where D is accused of domestic violence, Evidence of D’s acts of prior domestic violence allowed.
Fed (412) Special Rule for Rape Victims:
· In a CIVIL/CRIMINAL proceeding the following evidence is not admissible:
· Evidence offered to prove that a victim engaged in other sexual behavior; or
· Evidence offered to prove a victim’s sexual predisposition 
· Except in a CRIMINAL CASE, court may admit:
· Evidence of specific instances of victim’s sexual behavior, if offered to prove that someone other than the D did it!
· Evidence of specific instances of a victim’s sexual behavior w/ the D, if offered by the D to prove consent or if offered by the prosecutor
· Except in CIVIL CASE, court may admit:
· Evidence to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm and unfair prejudice
· Heavy burden! 
· Evidence of victim’s reputation, IF the victim has placed it in controversy
· CA: in a civil action, rule excludes evidence of sexual conduct.

Other crimes, Wrongs, or Acts
· Fed (404(b)): Applies in Civil/Criminal Cases
· Prohibited Uses: Evidence of a crime, wrong, or other act is NOT admissible to prove a person’s character. 
· Uncharged misconduct evidence  not admissible to prove person’s character
· “Acts”  refers to misconduct 
· Person’s Status  can constitute an act (i.e. gang membership; drug addiction)
· Permitted Uses: Evidence may be admissible for other purposes  prove Motive, Intent, preparation, plan, knowledge, Opportunity, identity, absence of mistake, lack of accident, M.O. 
· No Timing Requirement  uncharged misconduct evidence can consist of acts committed BEFORE or AFTER the act at issue  just has to be RELEVANT
· 104(a) or 140(b) preliminary std 
"Doctrine of Chances":  considers a series of acts or events as a group. If, taken together, the likelihood of innocence coincidence appears small, the evidence of the uncharged acts is relevant and likely admissible. 
· What are the chances/probability that the prior acts/instances could be true?

Habit Evidence: Evidence of a person’s habit or an organization’s routine practice may be admitted  to prove action in conformity with your habit. 
· Habit is admissible to prove conduct  person/org acted in accordance w/ the habit/routine practice!
· Simply describes how they are in the habit of acting   NOT reputation NOR opinion!
· i.e. he drives negligently 
· i.e. when he comes to a stop sign he tends to have a rolling stop

Evidence of Similar Events: Admissibility of evidence is determined by analyzing relevance and probative value. 
· Probative value and its relevance will depend on proof that the events took place under the same or closely similar circumstances. 















CHAPTER 5: EXCLUSIONS OF OTHER RELEVANT EVIDENCE FOR POLICY REASONS
Subsequent Remedial Measures 
· Fed (407): When remedial measures are taken AFTER an injury or harm, evidence of the measures is NOT admissible to prove:
· Negligence;
· Culpable conduct;
· A defect in a product/or design; or
· A need for a warning or instruction. 
· BUT the court may ADMIT evidence for another purpose:
· Impeachment; 
· *if D denies negligence, P cannot bring SRM as evidence to impeach the D!
· If DISPUTED  proving ownership, control, or the feasibility of precautionary measures
· “feasibility of precautionary measures”: Where D makes the claim that it was NOT feasible or possible to avoid the problem, the rule permits P to present evidence that after accident D took SRM!  goes beyond denying negligence!
· i.e. “there wasn’t anything we could have done”
· i.e. “this was the best possible way”
· i.e. “what we did was safe/reasonable”  denying evidence  not admitted
· *Courts may exclude evidence due to undue prejudice!
· TIMING: the remedial measure needs to come AFTER the injury/harm  IF remedial measure comes BEFORE the injury/harm, THIS RULE DOES NOT APPLY!
· CA (1151): Same as Fed, but does not apply in strict liability (product liability) cases!
Compromise and Payment of Medical & Similar Expenses
· ON TEST: For 408 rule to apply:
· Step 1: Lawsuit has been filed or threatened
· Step 2: Need a disputed claim If at time offer is made, nothing is in dispute, rule doesn’t apply!
· Fed (408) Negotiations/Compromise Offers: The following evidence is inadmissible to prove/disprove validity or amount of a disputed claim; or to impeach:
· offer/promise to settle a claim
· Conduct/Statements during settlement negotiations
· Exception,  when offered in a CRIMINAL CASE
· EXCEPTIONS: Court may admit this evidence to prove a witness’s bias/prejudice (mary carter agreement); negate a contention of undue delay, or to prove obstruction of criminal investigation/prosecution.
· Fed (409) Offers to Pay Medical & Similar Expenses: Evidence of paying, promising or offering to pay medical, hospital, or similar expenses resulting in injury is NOT admissible to prove liability for the injury. 
· Statements in connection with offers will be admissible
· Has to be PERSONAL INJURY not injury to property
· *Not a settlement agree. If you ask for something back FRE 408 applies, NOT 409
· CA: Same as Fed 408 & 409
· CA (1160): an expression of sympathy made to that person/family inadmissible to prove liability for personal injury in a civil action
· A statement of FAULT, which is party of that statement  admissible!
Plea Evidence
· Fed (410): in a CIVIL/CRIMINAL case, evidence of the following is NOT admissible against the D who made the plea or participated in the plea discussions:
· (1) Guilty Plea later withdrawn [before judgment was entered on the plea];
· (2) Nolo contendere plea;
· “No Contest” an admission of all essential elements
· a party admission when offered to prove those elements
· gov. gives up right to use plea against D in subsequent proceedings
· (3) Statements made during hearing to enter pleas;
· (4) Statements made during plea discussions w/ prosecuting attorney which DO NOT result in a guilty plea OR which RESULT in a withdrawn-guilty plea.
· Any statement made to the prosecuting attorney OR any agent of the prosecutor in connection to making a plea
· **Statements made to police NOT protected!
· EXCEPTIONS: Court may admit a statement under (3) or (4):
· in ANY PROCEEDING where part of the statement has been introduced and in fairness the statements ought to be considered (completeness principle)
· in a CRIMINAL case for perjury or false statement, if the D made the statement under oath, on the record, and with counsel present.
· NOT hearsay, b/c words are of independent legal significance
· U.S. v. Mezzanato: D can voluntarily waive protections of 410. 
· If prosecutor won’t talk about plea bargain unless D agrees that anything said could be used against him and D agrees  if D gives inconsistent testimony, evidence is permissible
· CA (1153): Same, but EXCLUDES statements made during plea discussions SAME IN PRACTICE!
Un-withdrawn Guilty Pleas: 
· If a guilty plea is offered to prove the truth of the matter asserted  Constitutes Party Admission (not hearsay!
· Guilty pleas may be admitted against the pleader in a later action!! 
· i.e. includes traffic violations!
Evidence of Liability Insurance
· Fed (411) Liability Insurance: Evidence that a person was or was not insured against liability is NOT ADMISSIBLE to prove whether the person acted negligently or wrongfully. 
· Court may admit evidence to:
· (1) Prove witness’s bias or prejudice
· (2) During jury selection
· Allowed to ask limited questions to find out whether person is employed by the insurance co; owns stock; or uses that insurance. 
· (3) Prove agency, ownership, or control.
· When party contests ownership or legal responsibility for the instrumentality of the accident
· i.e. if party denies ownership of car, can show that the party has the car insured, therefore they are the owner of the car
· *Violation of rule may result in MISTRIAL!
· APPLIES ONLY to LIABILITY INSURANCE!!!

CHAPTER 6: EXAMINING WITNESSES: ATTACKING/SUPPORTING CREDIBILITY OF WITNESSES
Mode of Witness Examination/Presenting Evidence
· Type of objectionable questions:
· Question is ambiguous or unintelligible when it is unclear what facts it seeks to reveal.
· Objection is withheld but the examiner is given opportunity to rephrase question
· Questions is confusing when it may cause the jury to misconstrue its significance to the case. 
· Objection is withheld and not allowed to be rephrased because not w/in the subject matter
· Question is misleading if it mischaracterizes earlier received or in some other manner tricks the witness and the jury into assuming a fact that has not been proven. 
· Solution is to restate question, if not possible then court may preclude further questions on the subject and strike from the record the answer given. 
· Argumentative questions assert facts with such a forceful tone it suggests that those facts are established and the answer of the witness is of no consequence. 
· Sustain objection and rephrase
· Compound Question poses more than one inquiry and calls for more than one answer. 
· A question that assumes facts not in evidence it invents facts not supported by admitted evidence. 
· Questions that call for a narrative answer 
· Open ended questions are objectionable 
· However, if limited they may be allowed
· Fed (§611): Mode of Witness Examination 
· The court should exercise reasonable control over the mode/order of examining witnesses and presenting evidence to: make procedures effective/not waste time
· Restatement of questions during cross or redirect, that were posed during direct, are okay  it may show inconsistencies 
· Scope of Cross: Cross Examination should NOT go beyond the subject matter of the direct examination and matter’s affecting witness’s credibility
· Court may allow inquiry into additional maters 
· Leading Questions: is a question that suggests the answer
· Leading questions should NOT be used on direct examination  EXCEPT as necessary to dev. witness’s testimony.
· Leading questions are ALLOWED in cross-examination
· Can't use leading questions IF the court determines that the cross-examination goes beyond the scope of the direct examination
· Leading questions are ALLOWED in direct examination of a hostile witness, an adverse party, or an adverse witness
· **court has discretion to permit leading questions where the witness has a memory failure, is a child, or is an adult w/ communication or comprehension problems. 





Impeachment
· Impeachment  effort to cast doubt on the credibility of witnesses
· CA: In determining the credibility of a witness, the court/jury may consider any matter that proves/disproves the truthfulness of the witness’s testimony, including:
· (a) demeanor and the manner in which he testifies.
· (b) The character of his testimony.
· (c) Extent of capacity to perceive, recollect, or communicate matters about which he testifies.
· (d) Extent of his opportunity to perceive the matter.
· (e) Character for honesty or veracity or their opposites.
· (f) Existence/Nonexistence of a bias, interest, or other motive.
· (g) Prior consistent statements
· (h) Prior inconsistent statement
· (i) Existence/Nonexistence of any fact testified to by him.
· (j) Attitude toward the action in which he testifies or toward the giving of testimony.
· (k) His admission of untruthfulness.
· Who may impeach?
· Fed (§607): Any party, including the party that called the witness, may attack the witness’s credibility. 
· Prior Inconsistent Statements offered to impeach  NOT hearsay!
· Way to avoid the hearsay problem—bring the witness to the stand because you know they are going to say something different then bring the prior statement for the sake of impeachment
· Still subject to 403 analysis—not likely to surpass that if the party bringing the witness has planned to do this
· if prosecutor is genuinely surprised—then prior statement has impeachment value
· Danger that jury will use the evidence for the inadmissible purpose—403 problem—will come down to how much value this has for impeachment purposes
· Hogan Limitation: The prosecution may not call a witness it knows to be hostile for the primary purpose of eliciting otherwise inadmissible impeachment testimony  just serves to avoid hearsay rule.
· Impeachment Methods NOT covered by Specific Common Law/Statutory Rules
· (1) Factors affecting witness’s opportunity to perceive accurately
· Rule: Demonstrating impaired opportunity to observe is a common way to impeach a witness. 
· i.e. view was obstructed; bright sun
· No rules limit this method of impeachment!
· (2) Factors affecting witness’s capacity to perceive accurately
· Rule: May point to the jury anything that casts doubt on the witness’s capacity to use her five senses or that shows the witness’s acute sensory abilities. 
· i.e. poor vision; hearing impairment
· i.e. intoxication/under the influence of mind-altering drugs at the time she observed the events to which she has testified
· can’t use evidence of  alcoholism, that witness is a regular drug abuser
· i.e. mental/emotional factors  mental disorder that affects ability to distinguish reality from fantasy; adult with mind of a child
· when proving a witness’s impaired mental capacity to perceive  may need to call an expert witness to establish impairment
· Can’t use  depression; low IQ (embarrasses witness) 
· No rules limit this method of impeachment!
· (3) Factors affecting the witness’s capacity to recollect
· Rule: demonstrating witness has poor memory 
· Proving Poor Memory:
· (1) Elicit the witness’s admission 
· (2) Call Lay witness to testify that in her opinion the first witness has poor memory (Fed. 608)
· Fed: Opinion is admissible if witness’s testimony is rationally based on their perception (and ct finds the evidence will help the trier of fact assess the issues)
· i.e. “I know the witness for years.”
· Court may apply 403 and exclude opinion evidence  for waste of time
· (3) Call Expert Witness to give opinion that witness has poor memory  Admissibility determined u/ FRE 702 std. 
· needs to be helpful and based on valid science
· **Evidence of witness’s reputation for having poor memory would be excluded as hearsay  hearsay exception to community reputation applies ONLY to reputation for character (FRE 803(21)). 
· (4) Factors affecting the witness’s capacity to narrate
· Rule: Poor communication skills 
· Not necessary to call other witness’s to testify about the principal witness’s poor communication skills
· (5) Appearance and Status Factors
· appearance and status can help or affect witness
· Court may allow D to wear street clothes
· (6) Demeanor
· Rule: jurors bring into the courtroom their own interpretations of demeanor
· (7) Plausibility of the witness’s testimony
· (8) Contradiction
· Method of impeachment that contradicts one or more things witness has said
· (9) Argument
· Party can question a witness’s credibility during argument
· EVIDENCE RULE REGULATES
· Impeachment of Witness’s Character
· 3 forms of evidence of a witness's character for truthfulness or untruthfulness:
· (1) opinion and reputation for truthfulness (FRE 608(a)
· (2) specific instances of conduct involving lying or telling the truth
· (3) criminal convictions that suggest a character for untruthfulness. 
· *Special rule prohibiting character impeachment on the basis of a witness's religious believes of lack thereof. 
· Reputation or Opinion Concerning Truthfulness (Fed. §608(a)) (CA: Same as Fed)
· Rule: A witness’s credibility may be attacked/supported by OPINION TESTIMONY/ TESTIMONY of witness’s REPUTATION for having a character for truthfulness or untruthfulness.
· Evidence of truthful character is admissible ONLY after the witness’s character for truthfulness has been attacked. 
· *Court may exclude the evidence u/ FRE 403
· Opinion Evidence: character witness must have sufficient knowledge about principal witness’s character.
· MUST COMPLY WITH RULE 701 or 702 (Lay Person/Expert Opinion)
· Reputation Evidence: For a witness to testify about a person’s reputation for having a particular character trait, the proposing party MUST demonstrate: (1) witness has sufficient knowledge of the person’s community reputation; and (2) witness has been part of the community long enough to have gained exposure as to what people think. 
· Character Witness: Once a witness has testified, a second witness (character witness) may be called to give an opinion concerning the first witness's character for truthfulness or may describe the first witness's reputation for truthfulness.
· Specific Instances of Conduct Probative of Truthfulness
· Fed (§608(b)): EXCEPT FOR A CRIMINAL CONVICTION, Extrinsic evidence is not admissible to prove specific instances of a witness’s conduct to attack/support the witness’s character for truthfulness.  
· EXCEPTION: the court MAY on cross-examination allow them to be inquired into if they are probative of the character for truthfulness/untruthfulness of: 
· (1) the witness; or
· Counsel can ask witness about specific instances of conduct, but if the witness denies the conduct, it can’t be proved through other evidence. 
· (2) character witness whose character the witness 
· You can cross-examine a character witness who has testified under FRE 608(a) and ask about specific instances of witness's (W1’s) character!
· It is extrinsic evidence BUT the rule admits it!
· “Probative of Truthfulness:”
· i.e. probative of un/truthfulness: when conduct consists of fraud; lying; using false name; making a false claim; engaging in deceptive business practices; etc.
· Extrinsic evidence: evidence that comes from any sources other than the mouth of the witness you are impeaching at this proceeding!
· CALIFORNIA - CEC 787: impeachment of a witness with specific instances of conduct either for truthfulness/untruthfulness --> NOT RECOGNIZED in CA
· EXCEPTION (CA Const): In a criminal case you can ask a witness about specific instances of their own conduct that go to truthful or untruthful character (i.e. lying, violence, theft, sexual deviancy, extreme recklessness)
· Conviction of Crime to Impeach
· *ONLY applies to CRIMINAL CONVICTIONS when used TO PROVE CHARACTER for TRUTHFULNESS!
· **NO LIMIT ON EXTRINSIC EVIDENCE
· *To preserve for review claim of improper impeachment w/ prior conviction, D must testify
· Fed (§609): When attacking a witness’s character for truthfulness by evidence of a criminal conviction, the following rules apply:
· (1) For a FELONY, the evidence
· Shall be admitted subject to §403, in a civil case/criminal case in which the WITNESS IS NOT A DEFENDANT!
· Burden on opposing party Skewed towards admissibility
· Must be admitted, in a criminal case, in which WITNESS IS THE DEFENDANT, IF probative value outweighs prejudicial effect. 
· Burden on offering partySkewed against admissibility
· (2) For ANY CRIME, evidence of a criminal conviction (felony/misdemeanor) must be admitted if it involves a case were lies is an essential element  (i.e. fraud, forgery, perjury)
·  (3) Evidence of witness’s conviction OLDER than 10 YRS generally NOT ADMISSIBLE, unless probative value substantially outweighs prejudicial effect. 
· 10 yrs since conviction OR 10 yrs since release from confinement from conviction  whichever is later!
· *Skewed against admissibility!
· (4) Evidence of conviction that has been pardoned, annulled, or certificate of rehabilitation, based on a finding of innocence or rehabilitation  NOT ADMISSIBLE
· (5) Evidence of juvenile adjudications NOT ADMISSIBLE, unless
· offered in criminal proceeding; adjudication of witness that is NOT a DEFENDANT; adult conviction for that offense would be admissible to attack adult’s credibility; and admitting evidence is fairly necessary to determine guilt/innocence. 
· (6) Convictions satisfying this rule admissible even if appeal is pending. 
· Evidence of appeal pendency ADMISSIBLE! 
· CA: Witness can ONLY be impeached in a criminal case by a FELONY (of moral turpitude) and other convictions of moral turpitude!
· Moral Turpitude: Crime involving lying, violence, theft, extreme recklessness, sexual misconduct (NOT manslaughter)
· Religious Beliefs or Opinions
· Fed (§610): Evidence of a witness’s religious beliefs or opinions is NOT ADMISSIBLE to attack/support witness’s credibility. 
· Extends to unconventional beliefs
· *Evidence that witness SUBSCRIBES to a POLITICAL or PHILOSOPHICAL IDEOLOGY  OKAY!
· Rule inapplicable when evidence is offered to show bias; basis for an assertion of clerical privilege; damages; modus operandi (M.O.); motive; conduct; basis for claim or defense  Ct has discretion u/ 403
· CA: Same
Bias, Motive, And Interest  NO FED RULE!
· Bias, motive, and interest  treated the same in evidence
· Effects of Bias  Causes witness to favor or disfavor a party
· Proving Bias
· Often only proven circumstantially
· Evidence that witness is favorably/unfavorably disposed toward a party; evidence of witness’s personal interest in case; self-interest in outcome of case
· Court’s don’t generally impose admissibility on extrinsic evidence of bias!
· Courts may exclude u/ 403/611(a), if it violates a const. right, or evidence rule!
· *Impeaching party MUST give witness an opportunity to admit/deny bias as a condition to admitting extrinsic evidence of a prior statement of the witness proving bias!  At some point!

Impeachment by Contradiction  NO FED RULE!
· Demonstrating a witness has testified inaccurately impeaches her credibility
· Common Law Rule: Extrinsic evidence is NOT ADMISSIBLE to contradict a witness on a collateral matter  when sole purpose is to impeach! 
· Collateral Matter: A factual matter that has no importance/is not material to the issues in this case, except to contradict witness (impeach witness)!
· *If the witness being impeached denies the basis for impeachment when cross-examined about a collateral matter, the cross-examiner must take the answer of the witness! 
Prior Statements of Witnesses
**KEEP FRE 403 in mind!!!! --> protects from unfair prejudice even though a limited instruction has been given. 
· Prior Inconsistent Statements   When offered to impeach a witness is not being offered to prove the truth of the matter asserted --> offered to show that the statement was made --> NOT HEARSAY [b/c its only to impeach] 
· “I don’t remember” trial testimony may/or may not be inconsistent with the prior statement. 
·  (1) Substantive use: Party wants the fact-finder to accept the truth of the prior statement in place of the testimony offered at trial. 
· Fed (801(d)(1)(A): Prior inconsistent statements is non-hearsay and admissible if three conditions are met: 
· (1) the declarant testifies at the trial or hearing;
· (2) the declarant is subject to cross-examination concerning the statement; and 
· any witness appearing at trial will be deemed subject to cross-examination even if witness can’t remember
· (3) inconsistent statement was made under oath subject to the penalty for perjury "at a trial, other proceeding, in a deposition."
· Affidavit does not count!
· (2) Impeachment use: want jury to know the witness is not that credible. 
· Fed (§613): Extrinsic evidence of prior inconsistent statement of witness is NOT admissible UNLESS the witness has an opportunity to explain or deny the statement AND adverse party has a chance to examine the witness. 
· Can offer extrinsic evidence first and then ask. 
· *okay as long as witness is still in the courtroom!
· *No need to give detailed information about prior statement 
· [bookmark: _GoBack]LIMITATIONS: extrinsic evidence of prior inconsistent statement not admissible on a collateral matter!
· Fed (§806): Prior statement of non-testifying declarants may be offered to impeach even though there is no opportunity for the victim/declarant to explain or deny statement.
· CA: Statement is admissible to prove the truth of the matter asserted and to impeach if the witness is given the opp to admit or deny prior statement. 
· Prior Consistent Statements 
· MUST be admissible to support credibility AND to support the truth of the matter asserted! 
· Fed: Elements (Not Hearsay)
· Declarant testifies at trial/hearing;
· Declarant is subject to cross-examination concerning prior statement
· Statement is consistent with prior testimony
· Prior statement was made BEFORE the alleged improper influence or motive arose
· CA: Same as Fed
· *Rule 613 DOES NOT APPLY!
· RULE: ADMISSIBLE ONLY IF  Credibility of witness is FIRST ATTACKED!!!!


CHAPTER 7: LAY AND EXPERT OPINION EVIDENCE
Preponderance of the evidence std! (104(a))
Lay Opinion
· FED (§701): Lay witness’s opinion testimony is limited to one that is:
· (1) based on witness’s perception; 
· (2) rationally based on witness’s perception;
· some logical connection between what was perceived and the opinion by witness; and
· a showing witness had sufficient perception to logically allow someone to draw this opinion 
· (2) helpful 
· opinion giving something they could not do for themselves  i.e. estimating speed of an automobile; level of intoxication (person was drunk); opinions of emotional 
Expert Opinion
· Fed (§702): 
· (1) Witness must be qualified as an expert by: Knowledge; skill; experience; training; or education
· Translators/Interpreters  have to be qualified as an EXPERT! 
· **Generally, before any opinion is offered, the party offers a description of the expert's credentials!! --> but party may ask for the opinion first
· (2) Witness's opinion is helpful
· has to be relevant
· jury needs the expert testimony to determine facts accurately
· expert opinion is NOT regarding whether a witness is/is not telling the truth
· expert opinion DOES NOT involve a legal conclusion (i.e. D was negligent)
· expert opinion helpful even where he testifies that there is a “causal link” 
· (3) The opinion has sufficient basis
· Did the expert considered enough information (all pertinent physical/eyewitness evidence) to make the proffered opinion reliable?
· Expert Opinion based on three sources:
· (1) Personal Knowledge;
· (2) Admitted Evidence;
· Hypothetical questions are permitted to get an opinion from the expert based on admitted evidence. Question must be complete and accurately describe the facts in evidence. 
· (3) Inadmissible Evidence;
· as long as it is of a type reasonably relied upon by experts in the particular field, even if not admissible.
· Harder std than 403!
· (4) expert opinion needs to be reliable (come from and be applied reliably)
· opinion has to be the product of reliable principles and methods
· *All expert opinions need to be reliable  Up to lower courts to determine factors for which to analyze reliability (Kumho Tire Case)
· Forensic science  no stds but has been widely accepted as reliable evidence
· Scientific Evidence  Evaluate under Daubert factors
· Fed: Daubert Factors to determine whether evidence was developed using scientific method:
· (1) has the/can the technique be tested;
· (2) was there peer review and publication;
· (3) do we have a known error rate or some other std for judging accuracy?
· (4) is there a reasonable level of acceptance in the community?
· CA: Kelly/Frye Test: Scientific opinions to be admissible they have to be based on science generally accepted in the field.
· Fed 705: Disclosing the Facts/Data Underlying Expert's Opinion: Expert can offer an opinion into evidence w/o disclosing the underline data, but the cross-examiner can ask you about it. 
· Fed 803(18): Learning Treatise Hearsay Exception
· Declarant does not have to be unavailable
· If you are examining an expert witness and there is a learned it treatise (that is an accepted authority in the field) --> then you can read from the book in cross-examining the witness.
· (i.e. you can read from the book to the jury)
· Fed 706: Court Appointed Expert Witnesses: Allows the court/judge to appoint an expert
Lay & Expert Opinion on Ultimate Issue
· Fed: An expert/lay person opinion is not objectionable just because it embraces an ultimate issue. 
· i.e. murder case: coroner could give an opinion that it was a suicide, homicide, or accident.
· EXCEPT: 
· In a CRIMINAL CASE, EXPERT witness can’t give an opinion that the D had/did not have the requisite mental state for a crime or a defense
· I.e. in entrapment; duress; diminished capacity defenses 
· ** Expert can say: D “COULD HAVE” had it!






PRIVILEGES
General:
· Congress gave Courts the power to establish privileges
· Federal Courts: Recognize the following privileges
· Attorney-Client
· Spousal
· Psychotherapist-Patient;
· Clergy-Penitent; and Social Worker-Client Privileges
· Fed (§501): In Civil action u/ diversity jurisdiction, STATE privileges apply in federal court
Attorney-Client Privilege:  Communication privileged in CIVIL & CRIMINAL cases UNLESS waived by client. 
· Rule:
· (1) Communication must be intended by client to be confidential. 
· Objective standard of intent
· i.e. conversation privileged --> if client does not know someone else is listening
· (2) Purpose of communication must be professional legal services. 
· Social communications not privileged (i.e. conversation at a party) 
· *Preliminary interviews protected EVEN if lawyer not hired
· NOTE:
· Conversation privilege extends to conversations between attorney, client, attorneys rep (i.e. doctor), and client’s rep (i.e. client’s secretary)
· Physical evidence handed to the attorney from the client --> not protected
· Corporation as a Client
· Fed: communications from employees/agents if authorized by the corporation 
· CA: communications from employee/agent if she is the natural person to speak to the lawyer OR employee/agent did something for which the corporation may be held liable and the corporation instructed her to tell its lawyer what happened. 
· **When applied --> No Significant Differences between Fed and CA!
· **No privilege for communication from mere witness who happens to be an employee (CA and Fed law)
· Exceptions   Fed and CA: Privilege DOES NOT apply where 
· (1) professional services were sought to further crime or fraud, OR
· (2) two or more parties consult an attorney on a matter of common interest and the communication is offered by one of these parties against another; OR
· (3) communication relates to alleged breach of duty between lawyer and client.   
· (4) CA ONLY (Dangerous Client Exception): Privilege does not apply where lawyer reasonably believes disclosure of communication is necessary to prevent crime that is likely to result in death or substantial bodily harm

Psychotherapist-Patient & Social Worker-Client Privileges
· Rule
· (1) Patient/client must have intended that communication be confidential; AND
· (2) Purpose of communication must have been to facilitate professional services.
· CALIFORNIA: Doctor-Patient Privilege. Where patient conveyed the info. for the: (1) purpose of obtaining diagnosis/treatment and (2) information was pertinent to diagnosis/ treatment.
· Covers information (i.e. What you say to the doctor; the lab reports;)
· Exceptions:  Fed & CA: exceptions for both privileges: 
· (1) where patient puts his physical/mental condition in issue, (i.e. personal injury suit)
· (2) where professional services were sought to aid in crime/fraud or to escape capture after a crime or tort;
· (3) in case alleging breach of duty between patient-doctor or psychotherapist (i.e. malpractice action)
· CA ONLY:  
· (1) Psychotherapist privilege does not apply if the psychotherapist has reasonable cause to believe that the patient is a danger to himself or others, and that disclosure is necessary to end the danger;
· (2) Doctor-patient privilege does not apply in criminal cases or to information that doctor is required to report to a public office (e.g., gun-shot wounds and some communicable diseases).
· **If LAWYER hires the doctor than the Attorney-Client Privilege will APPLY!!!
· Privilege DOES NOT apply if hired as an expert witness!

Spousal Privileges
· (1) Spousal Testimonial Privilege:  Permits witness to refuse to testify against his/her spouse as to anything. 
· Federal: applies only in criminal cases.
· Can be called to the stand and can invoke the privilege  
· CA: applies in civil and criminal cases and spouse of party is privileged not even to be called to witness stand.
· *Privilege applies to more than communication
· *Privilege applies to matters occurring BEFORE or DURING marriage!   JUST BE MARRIED AT TIME OF TRIAL
· Witness Spouse owns the privilege! 
· (2) Spousal Confidential Communication Privilege: CRIMINAL & CIVIL cases and protects confidential spousal communications DURING marriage. (Federal and California)  
· Don't have to be married at time of trial --> Just at time the communication was made
· **Communication privilege owned by both parties!!! --> All it takes is one party to assert privilege and the other party is stopped from testifying!!!!
· EXCEPTIONS:
· (1) Neither privilege applies in civil action between spouses OR
· (2) In criminal prosecution where one spouse is charged with a crime against the other spouse or one of their kids.
 
Other California Privileges.  California also recognizes:
· (1) privilege for confidential communications between a counselor and a victim of sexual assault or domestic violence;
· (2) privilege for penitential communications between penitent and clergy, and
· (3) immunity from contempt of court for news reporter who refuses to disclose sources. 
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