ENVIRONMENTAL LAW—Spring 2017

INTRODUCTION
· Different approaches to regulations
· Endangered Species Act (ESA): Sets a bar ("don't do this")
· National Env. Policy act (NEPA); CEQA: Information based approach to protecting env
· Clean Air Act & Clean Water Act: Approach where we put limits on polluters 
· Massachusetts v. EPA (SCOTUS 2007)
· Green House Gasses: The Supreme Court held that the EPA is responsible for regulating GHG emissions because the broad definition of “air pollutant” in the CAA includes GHGs
· Standing:
· States have standing to sue agencies (Lujan)
· Industries will almost always have standing because they are affected financially
· Delegation Doctrine: Agencies and congress: EPA has to link every action they take to a statute 
· Roberts: Saying state had no standing
· "The very nature of climate change makes it inappropriate for this type of resolution"
· P must have a particular injury  injury is not particularized because it affects the entire env. and not only this state.
· Bad Policy: If it had been the majority, then almost no one would have been able to sue!

Major Themes In Environmental Protection

· Environmental Protection: Overview
· Environmental Law is the product of dynamic and often deeply political interaction between legislatures, government agencies, courts, and interest groups. 
· Jonathan Cannon, Environmentalism and the Supreme Court: A Cultural Analysis
· "American environmentalism": interconnected set of values/beliefs that nature is a limited source on which humans depend; that human nature systems are interdependent, complex, and balanced; and that nature is to be valued for its own sake. 
· New Environmental Paradigm" (NEP): Sociologists recognized the "limits to growth;" preserving the "balance of nature;" rejecting "the anthropocentric notion that nature exists solely for human use;" rejection of human "exemptionalism" (that humans are not subject to natural constraints); and the potential for catastrophic environmental change or "ecocrisis." 
· Aspects of Environmentalism that have entered the Court's deliberations: Three Categories (useful when analyzing cases)
· (Category 1) Interdependence Model: The Ecological Paradigm (how the world works)
· Interdependence Model: Environmentalists share a belief that humans and things in nature are closely interconnected and that human intervention affecting one part of a human-natural system can be expected to have deleterious effects elsewhere in the system. (Default rule)
· Relates to a Tipping Pointget to a pt where we might not be able to undue it.
· Idea of interdependence has made its way into policy. 
· "Purpose" provisions of fed. Statutes (i.e. NEPA, ESA, CWA)
· (Category 2) Urgency Factor
· Urgency Factor Def: Belief that the env, is in a serious state of decline.
· May combine with the interdependence model, which can act as a valence OR it may operate independently where the interdependence model is of limited relevance (i.e. env. pollution posing direct health threats)
· Urgency factor has left its mark on the law: Numerous fed. regulatory measures have been prompted by env. crises: 
· Exxon Valdez oil spill --> Oil Pollution Act; Cleveland's Cuyahoga River catching on fire --> Clean Water Act
· (Category 3) Ecocentrism
· THREE ENVIRONMENTAL VALUES: (1) Religious; (2) Anthropocentric  (concerned with only those env. changes that affect human welfare) and; ecocentric (which grant nature itself intrinsic rights)
· Ecocentrism: the extension of moral standing/reverence to the env. other 
· "Weak anthropocentrism:" Anthropolic elements in environmentalism that emphasize non-commodity & existence values of nature & protection of env. resources for future generations.
· FOUR elements of the "Dominant culture" that had significant negative correlation with env. concern: (1) support for private property rights; (2) support for economic growth; (3) faith in material abundance; and (4) support for laissez faire government.  

· Dan Tarlock (2004) Environmental Law Principles
· (Principle 1) Minimize Uncertainty Before and As You Act
· Activities w/ potentially adverse env. impacts should be assessed before undertaken. 
· Original purpose of assessment: Real risk and environmental damage minimization
· Assessments has become an end in it of itself RATHER than a means to obtain necessary information for long-term informed decision-making. 
· Adaptive management, developed in late 70's as a criticism of static or deterministic environmental assessment  it posits a continuous process of acquiring and evaluating scientific information through the practice of regulatory science. 
· (Principle 2) Env. Degradation Should Be a Last Resort After All Reasonable, Feasible Alternatives Have Been Exhausted
· An activity that is likely to cause the degradation of media and ecosystems environmental values should only be undertaken if there are no acceptable alternatives. 
· (Principle 3) Risk Can Be Legitimate Interim Basis for Prohibition of an Activity
· The Precautionary principle: critics have begun to "demonize" it as incoherent and unfair when compared to more rigorous decision methods such as risk analysis. 
· Critics object because once some potential, but uncertain risk of future env. harm is established, it is legitimate to prohibit an activity that leads to "bad", "irrational" or inefficient choices. 
· Cons: Too restrictive; Consumers don't have many options
· Class Example: Prop 65: California
· Pros: Allows for warnings; Allows for private suits and class actions
· Cons: Increase litigation and taking advantage; It works to notify but is that enough; Does not list the chemicals
· Professor Criticism:  Professor calls it a drafting [the law] problem!
· (Principle 4) Polluters Must Continually Upgrade Waste Reduction and Processing Technology
· Most of the progress in environmental protection has come from compelling polluters to install state-of-the-art technology. 
· (Principle 5) Env. Decision-making Should Be Inclusive w/in the Limits of Rationality
· Principle endorses the pluralistic nature of decision-making that emerged from efforts to force public and private actors to consider env values up to a point!
· Class Example: Notice & Comment 
· Pros: Allows people to participate; Get different perspectives
· Cons: Delays; Stray away from scientific facts; The average person would not have the same resources to comment while the average person might not




ENVIRONMENT AS COMMONS

· Env. Protection & the Dynamics of Collective Action
· Tragedy of the commons (Garden Hardin): Env. Damage is often the result of a "tragedy of the commons." Env. damage results when people face many incentives to exploit resources but few incentives to protect or preserve them.  Each party gets some gains, but the cost is shared, which means they are only getting a small share of the cost & a bigger benefit!
· Pollution as a "reverse" common issue: in problems of pollution it’s not a question of taking something out of the commons, BUT of putting something in (i.e. dangerous fumes, heat wastes into water, chemicals).
· Calculations of utility are much the same as before --> Rationalize that his share of the costs of the wastes he discharges into the commons is less than the cost of purifying his wastes before releasing them. 
· Tragedy of the Commons for positive resources is averted by private property 
· BUT air and waters surrounding us cannot be fenced  so tragedy of the commons must be prevented by different means: 
· Coercive laws or taxing devices that make it cheaper for the polluter to treat his pollutants than to discharge them untreated
· Tragedy of the Commons & Fisheries
· In an effort to "fence" the commons, the U.S. enacted the Magnuson Fishery Conservation and Mgmt Act (1996), which extended the territorial limits of the U.S. from 6 to 200 mi. into the oceans. Act was amd by the 1996 Sustainable Fisheries Act.
· The Act created 8 regional fishery counsels and charged them with rebuilding depleted fish stocks.
· Regional councils were to allocate to boat owners transferable rights to catch specified amounts of fish (fishing rights were privatized) 
· Pacific Coast Federation v. Blank (9th Cir. 2012): The Magnuson Act required the agency to consider fishing communities, but did not require it to develop criteria for allocating fishing privileges to such communities

 
· Prisoner's Dilemma & Climate Change
· In the prisoner's dilemma, the individually rational set of actions leads to an inferior outcome in terms of their group welfare. 
· Climate Change Dilemma: 
· The average country reasons that if the rest of the world is not addressing the greenhouse effect, then they can do little on their own & thus shouldn’t bother. 
· If everyone else is taking action to control greenhouse effect, then the average country reasons it can contribute only slight additional help while spending a lot of money  so if all other countries are "doing the right thing," they should take a "free ride" rather than wasting their resources and have minimal effect. 
· No matter what the world does, the average country is better off to do nothing  and reasoning the same way, every country in the world decides to take no action. 
· SOLUTION: Within individual nations, the central gov. can lead the way out of prisoner's dilemma by forcing cooperative solution. 
· Intl Env. Regulation: The establishment of global environmental regulation should be (nearly) impossible because its asks for cooperation


· Climate Change
· UN's Intergovernmental Panel on Climate Change (IPCC) issued its 4th assessment on climate change in 2007. 
· The report made it clear that climate change is real! And that the causes are human activities–primarily fossil fuels, but also widespread deforestation.
· The 2007 Report was able to eliminate 4 key issues that had previously been raised about climate change: 
· (1) Could evidence of warming be skewed because previously rural measurement sites have been swept into urban areas, which are warmer than their surroundings?  NO; 
· (2) Do satellite measurements show that the world is not really warming (unlike ground level measurements)?  NO; 
· (3) Could warming be due to natural forces?  NO; 
· (4) Is it plausible to think that small changes in the gas composition of the atmosphere could cause significant climate change?  YES 
· Reliability of Climate Science & Admissibility as Evidence: 
· Green Mountain Chrysler Plymouth Dodge Jeep v. Crombie (Dist. Ct. Vermont 2007): The expert witness's opinions are reliable for purposes of their admission into evidence. Because:
· Expert's testimony was based on sufficient facts and date and reliable methods, applied reliably to the facts. 
· Although situation is unprecedented, it does not mean that scientists may not testify reliably as to global warming's likely effects!!
· Expert cited abundant data in support of his theories regarding climate change (historical data; modeling results). 
· Also cited substantial data regarding likelihood of ice sheet disintegration (satellite imagery and it showed recent losses of mass in Greenland and Antarctica)
· “Monumental gravity” of the “situation” shouldn’t preclude testimony 
· Error rate and testability don’t matter because expert testimony is of a “different nature” 
· Lack of peer review and widespread acceptance, while relevant, are “not determinative”
· Court found other factors important: testimony based on research independent of litigation; alternative explanations accounted for; same intellectual rigor in courtroom as in field of study; non-judicial uses of subject of testimony; whether expert’s discipline lacks reliability

· Example: Keystone XL Pipeline Project: Pipeline from Canada to Texas refineries 
· Government Argues Pros: Creating jobs (construction); Get free of middle east  energy independent (national security); Bring down cost of oil; 
· Opposition: Spill/Burst; Dev. of oil tar sands in Canada: release of more carbon, requires massive water
· Debates of basic data: Potential environmental impacts; Likelihood of spill?
· Externalities: Burst of pipeline? Contamination of aquifer; Clean up costs?; Insurance fund? (Under keystone U.S would have to pay); Derailments? 
· Activism: Public coming together; Different motivations  property rights, global change
· Property Rights: Eminent domain? (takings issue); State has given power to pipelines
· NEPA Analysis: EIS


APPROACHES TO ENVIRONMENTAL REGULATION 
Risk Based Approach; Economic Approach; Equity Based Approach

RISK BASED-APPROACHES
· Problems without Regulation
· (1) Complexity of Causes & Incomplete Science makes it harder to regulate!
· "Dose-response curves"
· Linear response curve: b/c line is linear, agencies have problems w/ evidence 
· i.e. "if you expose people to this amount of _____, then this is the  result harm"
· Animal Studies  Its animals and not humans
· (2) Expert scientists are subject to judicial review!
· Starting Point --> Agency has to make a decision in real life (POLICY DECISION)
· Mode of Action  How does this particular chemical effect cause this reaction & it can be different in every population
· Weight of Evidence  There are diff. types of evidence, so the agency will weigh it
· TAKEAWAY: How do we regulate in the face of all these challenges? 
· Examples:
· Reserve Mining Co. v. EPA (8th Cir. 1975): Asbestos in lake. EPA knew asbestos contributed to lung cancer, but didn't know what effects drinking it would have.
· Court can order a study  here the court ordered a tissue study
· Court didn’t give an injunction, concluded it was potentially harmful, but no need for an immediate injunction.
· Statutory Interpretation (Precautionary Approach to "Endanger" (See PG 2)) --> "We believe Congress used the term "endangering" in a precautionary or preventative sense.” Evidence of potential & actual harm comes within the purview of the term.
· Industrial Union Dept, AFL-CIO v. API (1980): See PG 21

ECONOMIC APPROACHES
· Cost-Benefit Analysis (CBA)
· History:
· President Reagan (1981): aimed at improving the efficiency of informal rulemaking by agencies. 
· §2: "major" regulations not be promulgated unless, "taking into account affected industries & the condition of the nat. economy," the potential benefits to society outweigh potential costs, & net benefits are at a max.
· Review Conducted by Office of Management and Budget (OMB)
· President Clinton: (1993): Tried to streamline the process of OMB by reducing the number of regulations sent to OMB for approval and making review more flexible. 
· President George W. Bush: Appointed John D. Graham (pro CBA) to head the Office of Information and Regulatory Affairs (OIRA) in the OMB.
· Supported by industries and opposed by public interest groups
· President Obama: Went back to the Clinton-era, however the administration was still a supporter of the cost-benefit analysis, requiring rigorous documentation in support of proposed regulations.   Appointed someone that favored CBA
· Created a Social cost of carbon analysis 




· CBA Pros and Cons
· Cons
· Valuation of env. is a problem because the goal is to assign a monetary value to something that is not for sale. 
· CBA is not objective --> it involves subjective judgment calls
· No transparency in CBA calculation  Few community groups have accessed to the scientific & technical expertise to allow them to evaluate whether intentionally or unintentionally the authors of the CBA have unfairly slighted the interests
· Immoral to give a dollar value
· Pros
· Beneficial because it is pragmatic. 
· Allows us to go after the risks that matter the most. We have limited resources and the goal needs to be to help the most people. 
· Perhaps better for certain issues where a dollar amt is easier to calculate

· Basic Concepts
· Cost-Benefit Analysis: Weigh the Cost against the Benefits
· Costs: Add up new costs 
· Immediate economic impacts
· Benefits: Have to put a dollar value on the risk of injury and determine the number of people that will be benefitted. 
· Two difficulties: (1) Difficulty of Determining Monetary Measures for Env. Benefits; and (2) Benefits Often Accrue in the Future While Costs Are More Immediate
· Valuation Issues: Loss in profits; How to put a monetary value on reductions in mortality risks? (Market value of safety? --> Value of a statistical life)
· Discounting Future Benefits: When the costs accrue today but the benefits are in the future, need to take the time factor into account. Discounting is the process of determining the present value of a payment or a stream of payments that is to be received in the future. Given the time value of money, a dollar is worth more today than it would be worth tomorrow.
· Policies are multigenerational (span throughout generations: i.e global warming; endangered species)
· Class Example: Airbags/safety features with a certain level of structural integrity 
· How many people are going to be saved by this rule?   If no rule, then 100 people will die from now to 10 years from now. (100 will be saved with the rule)
· BENEFIT SIDE: If we save them right now its worth $9 mil  (statistical life value): 9 mil x 100 lives = 900 mil
· Discounting: But what is 900 million worth today? B/c people will not be automatically saved today Present time, worth 700 mil.
· COST SIDE: 200 mil materials; 200 mil people losing their jobs; 200 mil of research; 200 mil other costs  Now cost side is higher than benefit side!


· OSHA Example: Feasibility Approach
· Risks and cost are separated: Agency first decides if there is currently a "significant risk," and then regulates to decrease “to the extent feasible.” 
· Economists think it leads to odd results
· However, court's approach: 
· Screens minor risks out of the regulatory process entirely; saves admin resources; limits the possibility of an industry being targeted for pure political reasons; 
· Gives industry an incentive to reduce risks voluntarily below the "significant" level so as to avoid regulations later. 
· Approach more responsive to uncertainties surrounding risk regulation. 
· American Textile Manufacturers Inst. v. Donovan (SCOTUS 1981) Feasibility approach NOT CBA
· Issue: Whether the OSHA requires the Secretary; in promulgating a std pursuant to §6(b)(5), to determine that the cost of the std bear a reasonable relationship to its benefits. 
· Rule: Cost-Benefit Analysis by OSHA is NOT required by the statute sec. 6(b)(5) because FEASIBILITY ANALYSIS applies!
· Holding: Congress didn’t intended the general terms of §3(8) to countermand the specific feasibility requirement of §6(b)(5). Congress intended for the agency to use the feasibility analysis when making toxic material & harmful physical agents stds. 
· §6(b)(5) "to the extent feasible" language
· American Trucking Assoc.: See PG 21

· Steve P. Calandrillo, Responsible Regulation: Argues that a sensible cost-benefit, risk vs. risk approach be taken in the design of U.S. regulatory oversight policy  goal should be to further the best interests of the nation 
· Approach entails choosing the point where the regulations marginal benefits equal their marginal costs.  Goal is to maximize the benefits minus the costs.

· Social Cost of Carbon Background: Economics of Climate Change
· Daniel Cole, The Stern Review on the Economics of Climate Change: In 2006, the UK Treasury published the Stern Review on the Econ. of Climate Change (?What is the social cost of carbon?)
· First cost-benefit analysis to be issued by a major govt.
· Politicians and NGOs liked the 600-pg Stern Review
· Critique of Stern Review
· Assumptions, arguments, and recommendations are flawed and even biased
· Uses std economic assumptions but chooses a utility discount rate of 0.1 percent per yr Very low and estimate of damages correspondingly high 
· Structural uncertainties might favor the use of a "Safe Minimum Standards" approach to regulatory decision-making.
· BAU: Business As Usual 
· We keep emitting as we are  Still projecting what is the projected impact in the real world
· But how far out should we look? And what should the discount rate be? 


EQUITY BASED APPROACHES
· Equity Based Approach: Focuses on how harm is distributed. (Environmental Justice)
· Perhaps not a new approach because it incorporates risk and economic models. However, cost-benefit analysis does not tend to target the distributive problems. 
· Evidence of Unequal Risk Levels: Distributional Consequences
· Env. Protection confers benefits and imposes burdens in several ways ALL laws have distributional consequences.  Discrimination arises when there is disparities between the distribution of benefits and their related burdened.
· Benefits of Env. Protection:
· Decreases in public health risks; Enhance public welfare; New jobs in pollution ctrl ind.
· Burdens of Env. Protection:
· Economic costs borne by the producer & consumer of goods/services 
· Products may become unavailable b/c product becomes unprofitable, reduction or elimination of employment opportunities
· Gov. expenditures on social welfare programs may decrease b/c of new env. protection
· **Treatment --> redistribution of the risks that occur with pollution control techniques that treat pollution following its production
· ** Prevention --> prevention of pollution does not eliminate the distributional issue because it reduces one kind of pollution by increasing another. 
· Pollution may decrease for society as a whole & simultaneously increase for certain subpopulations. 
· Racial Minorities could be disproportionately disadvantaged by env. Laws:
· (1) Natural env. selected for protection may be less accessible or less important to minorities
· (2) The env. Improvement in their own community may result in higher property values which may result in members not being able to live in that community
· (3) Higher product/service prices disproportionate to the benefits received
· (4) More likely victims of reduced or eliminated jobs
· (5) May not have the economic, educ, or personal positions necessary to exploit new job opportunities created by the env. protection.
· Studies
· Government Accounting Office (GAO) Report  Asked to determine the correlation between the location of hazardous waster landfill and the racial and economic status of the surrounding communities in the southeastern U.S. Findings: 3 out of 4 off-site waste landfills in Region IV's eight states, are made up of a majority of Black population and at least 26% in all 4 communities are below poverty level and most of the pop is black. 
· Africa-American Christ Commission for Racial Justice (CRJ): report focused on the U.S. Findings: "race proved to be the most significant among variables tested in association with the location of commercial hazardous waste facilities. This represented a consistent national pattern." 
· National Law Journal Findings: Examined the correlation between race and income and the EPA's enforcement of env laws. Findings: EPA discriminates against minority communities in enforcing all federal environmental laws. 
· Environmental Justice Movement: An effort to broaden the goals of Env. Protection to include providing a clean and safe env. where racial minorities and low-income people live and work. Movement addresses "env racism", which includes "any policy, practice, or directive that differentially affects/ disadvantages individuals, groups, or communities based on race or color as well as exclusionary and restrictive practices that limit participation by people of color in decision-making boards, commissions, and regulating bodies."   EPA has begun to consider environmental justice.
· Climate Justice: Env. justice applies to climate change b/c historically, the heaviest emissions have come from industrialized countries, while the heaviest impacts fall on poorer countries. 
STANDING
ON TEST: Does the P have the right to file the suit against the government agency?  Does P have Standing?
· Only ONE Plaintiff needs to have Standing  then all other P’s will have standing too!

Hypo: New Administration says that agencies will NOT enforce regulations
· Your client does not want to comply with things b/c agency is not enforcing regulations
· What would you recommend?
· Still comply! Because civil suits can still be brought!

· Standing Doctrine: 
· Stems from the constitutional requirement in Art. III that federal courts hear only “cases or controversies” and in part from prudential principles developed by courts.
· Reasons:
· Do not want to flood the courts with cases
· Want to be sure that the court can redress injuries
· CA: Easier to meet standing than in federal court

· Standing Requirements Analysis  ON TEST ANALYSIS
· Step 1: Is there a statute that provides for judicial review?
· APA §10
· Suits under NEPA (no citizen suit provision)
· Citizen Suit Provisions (pg. 306)
· Legislative creation
· Allows citizens to sue
· Following statutes include provision  usually have to give 60 days notice
· ESA: allows citizen suits to challenge violations of the Act.
· CWA: § 505
· Don’t have to give 60 day notice for NSPS violation
· CAA: §304
· Policy:
· Saves Gov. resources
· Private attorney generals
· *Congress Can create a cause of action, BUT can’t create Standing  Still need to meet standing requirements (Summers v. Earth Island (Scalia ’09): Timber Sales Case)
· Scalia: has been fighting to separate injury from right to bring suit  However, by making it a constitutional question he is taking power away from Congress and putting it in the hands of the judiciary!
· Step 2: Does the Plaintiff meet the Standing requirements? 
Standing Elements: (Lujan)
· (1) the P must have suffered an "injury in fact"–an invasion of a legally-protected interest which is: 
· (a) concrete and particularized; and 
· (b) "actual or imminent, not 'conjectural or hypothetical'". 
· (2) There must be a causal connection between the injury and the conduct complained of–the injury has to be "fairly traceable to the challenged action of the D, and not the result of the independent action of some 3rd party not before the court."
· (3) It MUST be "likely" as opposed to merely speculative that the injury will be redressed by a favorable decision."



· (1) Injury In Fact
· “Legally-protected Interest” 
· Economic injuries  qualify as an interest (Data Processing; Barlow)
· Aesthetic and environmental/ecological injuries, when properly pleaded, qualifies as an interest  can satisfy injury in fact (Sierra Club v. Morton)
· Just have to show how you are connected to the env.  SEE BOTTOM OF PAGE  (Lujan: Scalia Requirements)
· Showing Injury to the Env: Plaintiff only needs to show injury to themselves, NOT actual injury to the environment (Friends of the Earth v. Laidlaw (2000: Ginsburg) Mercury discharges into water)
· Violation of the permit under CWA PLUS reasonable belief (fear)  qualifies as an injury
· Policy:
· May be hard to demonstrate that it was this particular D that caused the harm;
· Will give rise to scientific problems
· CWA: D’s want to make standing req higher than the permit requirement by having P’s show env. has been harmed
· Dissent Scalia;Thomas: There should be environmental harm in order to meet the injury in fact requirement. 
· Organizations & Standing
· An organization (environmental group) can represent its members just has to find a single person with a particularized interest (Sierra Club v. Morton)
· E.g. one who hikes, hunts, fishes, or camps in the area
· **Organization can’t have standing by itself!
· Examples:
· Sierra Club v. Morton (SCOTUS 1972): Broader interpretation. Sierra club argues that development by Disney at will is an injury because of changes in aesthetics and ecology of the area.  NO Standing b/c it failed to allege one of its members would be affected. 
· Dissent (Blackmun): Would permit an expansion of standing to enable an organization to litigate env. issues.
· US v. SCRAP (SCOTUS 1973): Law students challenged an increase in rates charged by railroad for transporting recycled materials. Standing theory was that higher rates would discourage recycling, resulting in more trash in local parks. YES standing!
· Standing will not be denied just because many people suffer the same injury
· Lujan v. Defenders of Wildlife (SCOTUS 1992: Scalia): Narrower interpretation. Secretary of the interior determined via regulation that §7 of ESA applies only to species and habitats w/in the U.S. or on the high seas. So no consultation needed by agencies for species found abroad.
· Harm too speculative/Harm not actual or imminent 
· NOT enough to say you have plans to return somewhere in the future
· Must show dates or commitments that you are going back to the affected areas
· i.e. show airplane ticket
· Need detailed description of future conduct
· Rejection of Novel Standing Theories 
· “Ecosystem Nexus":  proposes that any person who uses any part of a contiguous ecosystem adversely affected by a funded activity has standing even if the activity is located a great distance away. 
· Scalia Rejects theory b/c P claiming injury from env. damage MUST use the area affected by the challenged activity and not an area roughly "in the vicinity" of it.  Link to tenuous!
· "Animal Nexus Approach": whereby anyone who has an interest in studying or seeing the endangered animals anywhere on the globe has standing.
· “Vocational Nexus approach”: under which anyone w/ a professional interest in such animals can sue.
· Scalia  rejects animal and vocational theories because standing requires, at the summary judgment stage, a factual showing of perceptible harm. --> It goes beyond the limit to say that anyone who works with or observes endangered species anywhere in the world is appreciable harmed by a single project affecting some portion of that species w/ which he has no more specific connection!
· Exception: if you got and work with a specific animal and clearly if that animal is threatened then there is an injury --> Also maybe a little broader than that 
· Summers v. Earth Island (SCALIA Opinion 2009): Timber sales. The specific project, Burn ridge project had been settled, but there were other salvage timber sale projects. NO Standing
· Failed to meet standing because  did not show specific injury.
· No specificity: P has not identified a particular site or that there is a potential harm.
· Bensmans affidavit not sufficient
· What is the challenging part of this for the Ps?
· Need to find people to get declarations for each salvage timber project. 
· Discovering when the sale is going to be is difficult because there is no notice and comment. 
·  Thus, there is a circular problem because P’s will not know the location of the sales  therefore can’t show harm. 
· Timber Sales & Standing RULE: Need to identify the TIMBER SALE  (Specific location) and the PERSON THAT WILL BE AFFECTED.
· (2) Causality
· Injury must be fairly traceable to the challenged action of the defendant
· Must be a causal connection between the injury and the complaint
· (3) Redressability
· Civil Penalties: Fines go to the government and not the Plaintiff
· DOES NOT meet 3rd Element: PAST Violations abated by the time of suit 
· Standing denied to private parties because none of the requested remedies would redress P's injury. Request for civil penalties to assess wholly PAST VIOLATIONS, noncompliance that has abated by the time of the suit, does not remedy P's own injury. NO Standing! (Steel Co. v. CBE)
· Steel Co. v. CBE (SCOTUS 1998):  Steel manufacturer had failed to file timely reports about toxic chemicals. By the time the suit was field the company had brought all reports up to date. 
· YES Meets 3rd Element: ONGOING Violations by the time of suit
· Civil penalties for ONGOING violations provide sufficient deterrence to support redressability.  A sanction that effectively abates that conduct and prevents its recurrence provides a form of redress. (Friends of the Earth v. Laidlaw (2000 Ginsburg): Discharge of mercury into the water in violation of its NPDES permit).
·  Climate Change
· Mass. v. EPA (SCOTUS 2007: Stevens)
· Can slow or reduce climate change but cannot reverse it
· Majority: Because a harm is widespread it does not preclude standing
· Holding: State has standing to sue. (1) EPA's steadfast refusal to regulate greenhouse gas emissions presents a risk of harm to Massachusetts that is both actual and imminent. (2) there is a "substantial likelihood" that the judicial relief requested will prompt EPA to take steps to reduce that risk.
· Analysis:
· (1) The injury: 
· That the climate-change risks are widely shared does not minimize MA’s interest in the outcome of this litigation. 
· MA is being affected by sea rise levels --> state owns coastal property so it argues particularized injury in its capacity as a landowner. 
· (2) Causation
· U.S motor vehicle emissions make a meaningful contribution to greenhouse gas concentrations and hence to global warming. 
· Slowing and reducing is enough! Incremental steps count! 
· There is also a factual argument that transportation industry is pretty big!
· (3) Remedy/Redressability
· While it may be true that regulating motor-vehicle emissions will not by itself reverse global warming, it by no means follows that we lack jx to decide whether EPA has a duty to take steps to slow or reduce it.
· Dissent (Roberts; Scalia; Thomas; Alito): Since EPA action would not make a difference, not redressable
· Under Dissent’s view it would’ve been hard to show standing for any global warming/GHGs case

· Special State Standing: 
· Mass. v. EPA (Stevens 2007): States have standing to sue.
·  Reasoning: States gave something up when joining the union, so we have to be respectful of the state's handing over their sovereignty
· Massachusetts preempted from setting their own stds for mobile sources
* However, court still goes through the standing analysis

ON TEST: Can make arguments for Cities and Tribes to also have “special standing”
· Not settled Law
· Can make arguments based on sovereignty!
· Tribes have probably a better argument than a local government
· Local governments are subset of a state --> so may argue that way.




ENVIRONMENTAL PROTECTION & THE CONSTITUTION

	
	FEDERAL
	STATE

	POWERS
	Congress: Powers based in the Constitution 
· Enumerated Powers
· Commerce Clause
	“Police Power”
· 10th Amd: If power not given to Congress then it belongs to the States

	LIMITS
	Commerce Clause: Lopez Test
Takings Clause: If it constitutes a taking b/c of regulation, the gov. body can:
· retract the regulation BUT still have to pay for the time it was in place OR 
· they can leave it in place and just compensate
	(1) Dormant Commerce Clause: 
· Undue Burden PIKE TEST  If no I/C discrimination
· Market Participant Doctrine (DCC exception)
(2) Preemption: Implied/Express
(3) Takings Clause

	
	Federal Agencies: Powers need to come from Congress
· Delegation of power (via statute)
· Non-Delegation Doctrine: Legislative powers should be vested in Congress
	



UNIFORMITY vs. DIVERSITY IN ENV. REGULATION (FED vs. STATES)

· Cooperative Federalism: System of dividing responsibility for env regulation between the fed  government and the 50 states. 
· Centralization v. Decentralization (Pros & Cons)
· Centralization in federal government to develop env. Regulation
· Decentralization where states get to make env. Regulations. 
· Pros: States know their region better and what they need; 
· Cons: Might lead to “race to the bottom” b/c states would only be interested in helping themselves and not other states; fed. Regulation necessary to prevent interstate externalities
· *This model assumes that each state will packaged what they can offer and people will move depending on what they want and what they want to maximize

SCOPE OF FEDERAL POWER

· Federal Government Powers: The federal government has specific powers
· Enumerated Powers: Art. I Sec. 8
· Power to regulate interstate commerce: "to regulate commerce with foreign nations, and among the several states, and with the Indian tribes;"
· Power to enter treaties;
· Necessary and Proper clause
· State Powers: 
· 10th Amendment: "The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.
· Statute based on Treaty: If treaty is valid then there is no dispute about the validity of the statute u/ Art. I, sec. 8 as a necessary and proper means to execute the powers of the gov. 
· Missouri v. Holland (SCOTUS 1920): Migratory Bird Treaty entered by U.S. and Great Britain. Then the U.S. created the Migratory Bird Treaty Act in 1918. Treaty and Statute did not interfere with the rights of the statues u/ the 10th amd.  



· Commerce Clause: Power to Regulate Interstate Commerce
· Commerce Clause Analysis: A court may invalidate legislation enacted under the commerce clause only if it is clear that there is no rational basis for a congressional finding that the regulated activity affects I/C OR that there is no reasonable connection between the regulatory means selected and the asserted ends. (Hodel v. Indiana SCOTUS 1981)
· Rational Basis Test: Legitimate Ends, Rational Means --> Presumption that its constitutional
· Hodel v. Indiana: Congress adopted nationwide env. stds for strip mining  Congress was entitled to find protection of farmland is a fed. interest that may be addressed through commerce clause legislation. 
· Limits on the Commerce Clause: 
· U.S. v. Lopez (1995): Fed ban on possession of firearms in schools was invalidated. 
· Lopez Test: Congress’ power over I/C extends to: 
· (1) Channels of interstate commerce, and to
· highways, railroads, air routes, navigable waterways, telecom networks, internet, the financial system (banking networks)? 
· (2) Instrumentalities of interstate commerce, and
· trains, trucks, airlines, autos, stock markets, cellphones 
· things or persons in interstate commerce
· (3) [local/intrastate] Activities substantially affecting interstate commerce 
· These are local activities w/ interstate effects
· Three ways to satisfy “Substantial effects Test”:
· (1) JX element (crossing state lines)
· Has to be part of statute  If law itself requires some interstate connection
· i.e. prostitution is state crime, but if transported across state lines then it’s a fed. crime
· (2) Economic activity
· All $$ transactions (buying/selling)
· Non-$ activities w/ economic effects
· (3) Congressional findings of substantial effect
· Congressional findings are ONLY persuasive (Morrison)
· Court uses a rational basis test  Does a rational basis exist for concluding the activities taken in the aggregate substantially affect I/C?
· Commerce Clause & Endangered Species Act (ESA)
· Intrastate Species Listing Rule: Congress’s CAN protect species that exists ONLY in a Single STATE u/ Commerce Clause. (Alabama-Tombigbee Rivers Coalition)
· Alabama-Tombigbee Rivers Coalition (11th Cir. 2007): The Alabama Sturgeon just found in Alabama was classified as endangered in 1976.
· Holding: the ESA is a gen. regulatory statute bearing a substantial relation to commerce. The listing process is "an essential part" of that "larger reg. of economic activity."  Congress has power to regulate purely local activities that are part of an economic ‘class of activities’ that have a substantial effect on interstate commerce
· Reasoning: Courts looks at the whole ESA and finds it does affect I/C because: billions spent on trade of endangered species; nationwide value of biodiversity (i.e. medicines; genetic diversity)
· RULE Struck Down: Intrastate Water Bodies & Migratory Bird Rule: Migratory Birds are interstate for commerce clause purposes, thus fed. gov can reg. purely intrastate water bodies if they are important to migratory birds. (SWANNC v. US Army Corps of Eng.)
· Congress & Affirmative Mandates on Conduct: 
· Mandates on Individuals: Congress CAN’T mandate individuals to do something (i.e. purchase health insurance) (Nat. Fed. of Independent Bus. v. Sebelius, (SCOTUS 2012))
· Mandates on State Governments: Congress CAN’T mandate states to regulate.
· New York v. U.S. (SCOTUS 1992):  Take Title & Radioactive Waste Policy Amds Act. Take title provision was coercive. The constitution has never been understood to confer upon congress the ability to require the States to govern according to Congress' instructions.
· Policy:  Accountability is diminished when, due to federal coercion, elected state officials cannot regulate in accordance with the views of the local electorate in matters not pre-empted by federal reg.
· Exception: Congress may encourage a State to regulate in a particular way OR hold out incentives to the States as a method of influencing State policy choices. 
· (1) Congress' Spending Power: "Congress may attach conditions on the receipt of federal funds.  Such conditions must bear some relationship to the purpose of the federal spending.
· (2) Program of Cooperative Federalism: Where Congress has the authority to regulate activity u/ the Commerce Clause, Congress may offer States the choice of regulating that activity according to fed. stds OR have state law preempted by federal regulation. 


COMMERCE CLAUSE RESTRICTIONS ON STATE POWER

· Dormant Commerce Clause 
· Dormant Commerce Clause: Commerce Clause invalidates local laws that impose commercial barriers/discriminates against an article of commerce by reason of its origin or destination out of State.  activity directly discriminating is per se invalid!
· POLICY Benefits: Allows for free flow of commerce; Prevents trade wars; solution to NIMBY Syndrome
· Standard of Review/Strict Scrutiny Test: Discrimination against I/C is per se invalid, unless under rigorous scrutiny, the state/municipality can demonstrate that it has no other means to advance a legitimate local interest.
· Example: C&A Carbone
· Market Participant Doctrine (DCC Exception): When a state participates in the market (thus acting as a market participant), the DCC does not apply.  State is allowed to discriminate!

· PIKE Balancing Test
· PIKE Balancing Test: Applies to nondiscriminatory state regulations that place a burden on I/C
· Court will uphold a statute, which effectuates a valid local purpose, UNLESS the burden imposed on I/C is clearly excessive in relation to the putative local benefits.
· "Extent of the burden tolerated will depend on the nature of the local interest involved, & on whether it could be promoted with a lesser impact on I/C"
· Example: United Haulers Ass'n, Inc.
· Examples:
· Huron Portland Cement Co. v. Detroit (1960): Regulation–anti-smoke ordinance to ships that were temporarily docked in Detroit while engaged in transporting goods– did not place an "impermissible burden" on I/C. Passed PIKE Test

· C&A Carbone, Inc. v. Town of Clarkstown, N.Y. (SCOTUS 1994): Flow control ordinance, which required all solid waste to be processed at a designated station before leaving the municipality. Purpose is to retain the processing fees charged at the station to amortize the cost of the facility. A private party would build & operate facility for 5 yrs. 
· Town Not prohibiting import/export, just want waste processed at a specific facility
· Private Party & Local Processing Reg: INVALID UNDER DCC! Flow Control Ordinance violates the commerce clause because it deprives competitors, including out of state firms, access to a local market. It is facially discriminatory. Local processing requirements are invalid because they bar import of the processing service. 
· Ordinance discriminates even if in & out of town processors are covered by the prohibition. 
· Standard of Review/Strict Scrutiny Test: Discrimination against I/C is per se invalid, unless under rigorous scrutiny, the state/municipality can demonstrate that it has no other means to advance a legitimate local interest. 
· Town had a number of non-discriminatory alt. to guarantee health & safety (i.e. uniform safety reg.)
· Flow control ordinance is a financing measure --> revenue generation is not a local interest that justifies discrimination
· Concurrence (J. O'Connor): B/c instate and out-of-state processors are treated equally, local law DOES NOT discriminate against I/C but discriminates against ALL potential participants!  Local Law FAILS PIKE test!
· Dissent (Souter, Chief Justice, Blackmun): Law does not differentiate between local & out-of-town service providers but its one of one gov. entity and all other enterprises.  Ordinance falls outside the Commerce Clause--> majority extending DCC!
· United Haulers Ass'n, Inc.(SCOTUS, 2007): "Flow control" ordinance required trash haulers to deliver solid waste to a particular waste processing facility. Similar ordinance to the one in Carbone BUT the facility here is owned and operated by a state-created public benefit corp. 
· Government Owned Enterprise & Local Processing Reg: DCC DOES NOT Apply to laws that favor a gov. owned enterprise/public facility & treats all other in & out of state private companies the same. Undue Burden PIKE Test applies. 
· Revenue generation is a cognizable benefit u/ PIKE Test BUT NOT to justify discrimination under I/C.
· Under the PIKE Test, these ordinances are upheld b/c any incidental burden they may have on I/C does not outweigh the benefits they confer on the citizens of the counties/state.
· Reasoning:
· Gov. vested w/ the responsibility of protecting health, safety, and welfare of its citizens
·  Enables counties to pursue particular policies w/ respect to the handling & treatment of waste generated in the counties while allocating the costs on the citizens and businesses. 
· Increases recycling which leads to significant health & env benefits 
· Court should not interfere with state and local government under the DCC. 
· Concurring (J. Scalia): "negative" commerce clause is an unjustified judicial invention. None of the court's cases concludes that public entities & private entities are similarly situated for Commerce Clause purposes; to do so would extend the DCC 
· Concurring (J. Thomas): Don't think Carbone was rightly decided. DCC has not basis in the const. and has proved unworkable in practice. Application of the DCC turns solely on policy considerations not on the constitution. This court has no policy role in reg I/C
· Dissenting (J. Alito, Stevens, Kennedy): Case cannot be meaningfully distinguished from Carbone. The public-private distinction drawn by the Court is illusory and w/o precedent
PREEMPTION ON STATE STATUTES
Concerned with the validity of state regulations 

· Preemption Rule: State law is PREEMPTED when: (1) it is contrary to a fed. law; and (2) fed. law is valid!
· ON TEST: (1) P’s will argue that Fed. Gov. did not have the power (Commerce Clause)

· When is a state law contrary? TWO Forms of Preemption:
· Express Preemption: Fed. law explicitly prohibits state regulation on the subject
· (1) Express Complete Preemption (i.e. “no state law may enforce…”)
· (2) Express Preemption of Different Standards 
· i.e. Allow states to regulate but it has to be exactly identical to the fed. stds
· i.e. State law preempted, only to the extent it is different than fed. law!
· Implied Preemption: Federal law is silent on whether states can act, BUT state law is preempted by implication when:
· (1) Conflict Preemption  Physical Impossibility: Context is such that it would be impossible for both state and fed law to operate simultaneously! State law yields
· Its physically impossible to abide by state and fed. law (i.e. Fed. law: Cars must have 3rd brake light; State law: cars can’t have a 3rd brake light)
· (2) Frustration of Purpose: State law frustrates (conflicts with) the purpose of fed. law.
· (i.e. fed. law: can’t sell unsafe supplements; state law: can’t sell supplements)
· (3) Field Preemption: When Congress occupies an entire field, (fed law so comprehensive) that there is no room for supplemental state regulation!
· Most potent of ALL THREE! Invalidates state law even when it is perfectly compatible! 
· Why? there might be a potential conflict as to how cts determine state/fed law!
· Clean Air Act & Preemption  SEE PAGE 50
· Engine Manufacturers & Western States Petroleum Assn v. SCAQMD (SCOTUS ‘04): FLEET RULE
· Facts: Mobile source emissions regulations promulgated by the SCAQMD, agency responsible for regulating the most polluted air dist. in the country, Southern California. 
· At issue is SCAQMD’s "fleet rule" that required certain operators of vehicle fleets to purchase alt. fuel vehicles and low/zero emission vehicles already approved by CA's Air Resources Board (CARB) & already commercially available. 
· Petitioner challenged the rules on preemption grounds u/ CAA §209(a).
· Proc. History: 
· Dist Ct: Held that the Rules were not stds u/ §209(a) b/c they regulate only the purchase of vehicles.   SCALIA rejects view!
· 9th Cir: affirmed the reasoning of Dist. Ct: Determination that the express preemption did not invalidate the Fleet Rules hinged on its interpretation of the word "Standard” to include only regulations that compel manufacturers to meet specified emission limits.  Distinction between purchase restriction (not preempted) and sale restrictions (preempted)
· CAA §209 EXPRESS PREEMPTION (J. Scalia): California has special status to issue its own mobile source emissions regulation/stds BUT NOT the SCAQMD. SCAQMD is subject to the Clean Air Act (CAA) mobile source express preemption provision (§209). 
· Declined to read into §209(a) a purchase/sale distinction that is not found in the text of §209(a) or the structure of the CAA. 
· Why?  SCAQMD is practically creating a standard because it has that effect
· California Waiver Exception: See PG 50
· CA Gov. Purchases & Fleet Rule: CA can regulate the Government’s purchase of vehicles  they just can’t make private fleet companies!

· Metropolitan Taxicab Board of Trade v. City of New York (2d Cir. 2010): TAXI CAB LEASE CAPS
· City of New York Taxi cab 25/30 MPG rule
· P's argued that the rule violated preemption clauses in the EPCA (Energy Policy and Conservation Act of 1975) which established the CAFÉ fuel efficiency stds for cars, and the CAA.   Dist ct. granted preliminary injunction b/c the 25/30 rule related to fuel economy stds and was thus preempted by the EPCA. 
· City of NY repealed the rule and issued new rules regulating taxicab "Lease Caps" to provide incentives for reduced fuel usage and cleaner taxis. 
· The lease cap between hybrids and crown victorias would be $15 per shift. 
· P's amended their initial complaint & challenged the Crown Victoria "lease caps"
· FIELD PREEMPTION Rule: If the Law contains such reference or makes the existence of preempted subject matter essential to the law's operation, then the state law is preempted by the fed. Law.  Reasoning: Preemption claims turn on Congress's intent





REGULATION & PROPERTY RIGHTS

ON TEST HYPO: If you are a state legislature and you want to enact new regulations  if you are there lawyer, what is your first concern?  Attack under takings

TAKINGS DOCTRINE
· Takings Clause: Found in the 5th Amendment of the Constitution but held to apply against the states via the due process clause of the 14th Amd.  “nor shall private property be taken for public use without just compensation”

· Takings clause has been expanded to regulations (Pennsylvania Coal Co: SCOTUS 1922)
· Penn Coal: Regulations placing restrictions is a taking if it goes “too far” (too much diminishment in value) (Inverse condemnation)
· Concepts:
· Denominator Problem: What is the property?
· Nuisance Exception: If gov. reg. is preventing a nuisance  not a taking. 
· Policy: BAD because Regulatory Takings Doctrine favors existing behaviors!!! 
· Scalia was concerned that the power of eminent domain was being abused  Lucas restricts the doctrine













· What constitutes a taking?
· (1) Physical Occupation of the Property by 3rd party is a taking per se (Loretto)
· Loretto: City told prop. owners they had to allow cable co. to place cables on their bldgs.

Regulatory Takings & Restrictions on Development

· (2) Total Wipeout of ALL the property’s economic value due to regulation is a taking per se (Lucas 1992: Scalia: Lucas was not allowed to build in coastal land due to reg  YES Taking)
· Denominator Problem:  Critical to define the denominator (the total property interest)
· Lake Tahoe: Defines denominator (the total property interest) quite broadly, rather than separating the various “sticks” in the bundle of property.
· EXCEPTION: Not a taking if there are “background principles of state law of property and nuisance that would have prohibited the owner from doing this in the first place”.
·  Look to state nuisance law
· **State cannot just recite that it’s a nuisance, must point to background principles
· Look to Longstanding use by similarly situated property owners
· Background Principles (O’Connor) Rule: Just because the law/regulation existed before individual became an owner, it doesn’t mean it was a background state principle. (Palazzolo)
· Palazzolo: In 1959 Mr. P bought parcels & tried to develop but they were not done well. In ‘78, Mr. P became sole shareholder.  Court presumes he is a NEW owner and when he tries to develop his land he is denied a permit Mr. P tries to claim total wipeout  Ct says not total wipeout still value  NOT a taking
· (3) Penn Central Balancing Test when regulation has resulted in diminution of value of property, NOT ZERO, but pretty bad so we balance the factors to determine whether it’s a taking. (Gov. tends to win)
· Penn Central (SCOTUS 1978): NY historic preservation ordinance required approval being allowing changes to historical bldgs
· Court: NOT a taking! 
· Balance:
· (1) Economic Impact on the claimant, particularly:
· If can still obtain “reasonable return” on investment  prob. not taking
· Denominator Problem
· (2) Whether the regulation “interfered with distinct investment backed expectations,” and
· Reasonable expectations? (i.e. investments in permits; contracts, etc.)
· (3) The “character of the governmental action”
· Why is it being taken? Important Gov. interest?
· How is the impact being distributed among parties?
· Average reciprocity of advantage? Are they burdened but also benefitted Less likely a taking
· Singling out?  more likely a taking
· Temporary Land Restriction (Tahoe Sierra)
· Rule: Temporary land-use restrictions should be analyzed under Penn Central and NOT Lucas.
· Policy: Wants legislative bodies to have time to think about it  want to have informed decision making
· Tahoe Sierra (SCOTUS 2002): Temp. Moratorium/Prohibition put around the lake b/c runoff is harming the lake. P’s are arguing it was a total taking during that time & should be analyzed under Lucas, not Penn Central. Ct holds: a moratorium is not the same as a total wipeout during that period of time. 
· Procedural Rules Governing Takings
· Temporary Restriction on Property by Unconstitutional Reg. Rule: Gov. must pay damages for the temporary restriction on property use caused by an unconstitutional reg. prior to the time the reg. is struck down. First English Evangelical Lutheran Church v. L.A County (SCOTUS 1987)
· REMEDY
· RIPENESS ISSUE: A claim, which has been brought too early, will be dismissed as unripe.  There MUST be a definitive gov. denial of development rights before a federal action can be brought.  

· Exactions & Takings Doctrine
· Exactions: are conditions a local gov. places for development on a parcel of land that requires the developer to mitigate anticipated impact of the development.
· A public access easement on private property  qualifies as physical occupation
· Easement as a legitimate condition of a permit where it mitigates a project’s impact
· Necessary Relationship between the IMPACT of PROJECT and the PERMIT CONDITION
· Nollan Essential Nexus Rule: Requirement that “the condition substituted for the prohibition” must “further the end advanced as its justification.” Without this essential nexus, the condition is invalid and is therefore a taking.  The thing the owner has to give up has to be closely connected to the thing affected. 
· Nollan v. CA Coastal Commission (SCOTUS 1987): Owners of a beach property were required to dedicate an easement from the st to the beach as a condition for a permit to build a new house. Here no nexus b/c the problem was blocking of the beach view and not access to beach YES Taking!
· Dolan Rough Proportionality Rule: City must make “some sort of individualized determination” of “rough proportionality” between the permit condition & the impact of the project. What is the amount of harm created by the dev? Dolan (SCOTUS 1994)
· *Court has expanded rule to apply to ALL REGULATORY EXACTIONS, permit denials, & issuances


· Gray Areas:
· “Background principles”
· Denominator problem/Conceptual Severance
· Murr v. State (Ct. App. Wisconsin): State didn’t want lots around the river to be over developed, so it created a min. size lots for development (1 acre lot to build)
· Facts: P’s had one lot and they broke it into two
· Court is not allowing (P)s to conceptually sever the land  P’s want to be compensated for one of the two parcels.   DENOMINATOR PROBLEM!
· ?Should P win on total wipeout of one of the two lots OR should the court treat it as one lot instead of two?
· The only way (p) can claim total taking, is to sell a portion
·  Case Going before the Supreme Court
· If its treated as one lot  not a total taking  because you can still build a house on it
· Only if (P) can conceptually sever  is it a taking
· POLICY CONCERN: If people can conceptually sever lots then more people would do that so they can sue for takings! 



JUDICIAL REVIEW AND ADMINISTRATIVE PROCESS

ON TEST: Approach every env. case with these questions in mind:
(1) Is it constitutional for Congress to delegate this power to the agency?
· Does congress even have the power: Commerce Clause; DCC
· Non-Delegation Doctrine
(2) Does the statute authorize the agency to do what it did?
· Chevron Deference
(3) Did the agency follow the appropriate procedures?
· Procedural Challenge
(4) Does the agency's decision–its actual policy choice–have enough factual support? 
· Substantive Challenge

Hypo: New Administration wants to get rid of some agency regulations
· Still have to go through notice and comment
· Subject to judicial review
· *Subject to same procedures as when promulgating!

TYPES OF CHALLENGES TO AGENCY ACTION
ON TEST: Also look at STANDING section (PG 9)

· Constitutional Challenges: 
· (1) Congress does not have the power thus the agency doesn’t have the power
· Commerce Clause
· DCC (states can’t make regulations that burden I/C)
· (2) Non-Delegation Doctrine: Art I, Sec. 1 permits no delegation of admin powers.
· Whitman v. American Trucking (2001, SCOTUS): In a delegation challenge, the const. question is whether the statute has delegated legislative power to the agency
· Intelligible Principle: Art. I sec. 1 permits no delegation of legislative powers, and so when Congress confers decision making authority upon agencies, it MUST "lay down by legislative act an intelligible principle to which the person or body authorized to [act] is directed to conform." 
· *An agency can't cure unconstitutionally standard less delegation of power by declining to exercise some of that power. 
· Scalia: Agencies will be making policy judgments!
· YES, Intelligible principle 
· statutes authorizing reg. in the "public interest" 
· NO, Intelligible principle 
· (1) no guidance for the exercise of discretion
· (2) statute confers authority to regulate the entire economy on the basis of no more precise a std than stimulating the economy by assuring "fair competition."
· Industrial Union Dept, AFL-CIO v. API (1980): OSHA Regulation governing benzene exposure. Secretary found it to be a carcinogen with no safe exposure level
· Court read the language more narrowly to avoid a delegation problem. Court assumed that what congress mean to say is that "significant risk of harm.” The agency needs to find it was unsafe
· American Trucking Assoc.: Benzene/Cotton Dust Approach reaffirmed. The CAA’s standard of "requisite to protect public health" was sufficiently clear to be a valid delegation of authority AND that it precluded cost-benefit analysis. 
· Procedural Challenges (Statutory Challenge)
· If agency missed or mishandled one of the procedural steps it is obligated to take under the applicable Env. statute or under the APA you can sue
· i.e. NEPA is a procedural statute  Procedurally orientated challenge
· Procedural Standing
· Step 1: Are you allowed to sue the agency?
· (1) APA §10
· (2) Citizens Suit in act?
· Step 2: TWO Approaches to Standing requirements
· (1) procedural injury must be tied to an injury in fact
· (2) for procedural injury, the injury in fact req could be lessened.
· ON TEST: “Agency did not follow procedure and because they did not follow procedure, I have been injured.”

· Substantive Challenge (Statutory Challenge)
· Agency makes a substantive error (actual decision is: unlawful; goes against all evidence)
· Standing
· Step 1: Are you allowed to sue the agency?
· (1) APA §10
· (2) Citizens Suit in act?
· Step 2: Meet standing requirements


TYPE OF ADMINISTRATIVE ACTIONS: RULEMAKING/ADJUDICATION

· (1) Formal Adjudications: applies whenever the specific statute governing the agency action requires an issue to be "determined on the record after opportunity for an agency hearing" (5 U.S.C. §554)  Procedures similar to those of judicial trial w/ an ALJ 
· Substantial Evidence Std of Review: in reviewing the agency's ruling, courts must uphold the action UNLESS it is unsupported by "substantial evidence" or violates substantive limits on the agency's powers. 
· (2) Informal Rulemaking: when agencies promulgate regulations ("legislative rules")
· APA Sec. 553 requires agencies to go through notice & comment when promulgating rules:
· Step 1: publication of a notice in the Federal Register describing the proposed rule
· Step 2: Agency must then provide for an "opportunity to comment,"
· NOTE: someone suing an agency wants to comment in the record so court can later review
· Step 3: Agency then must issue a "concise general statement" of the rule's basis [in conjunction with its promulgation]  it addresses the comments 
· Arbitrary & Capricious Std of Review (Overton Park)
· (3) Informal Adjudication 
· Formal trial-type hearing NOT required
· Informal notice-comment NOT required
· Arbitrary & Capricious Std of Review Overton Park 
· (4) Formal Rulemaking  Akin to formal adjudications
· **IMPORTANT: If congress wishes for a diff std of review for a particular agency action, it can do so in the specific governing legislation  this would trump the APA which is the default!



JUDICIAL REVIEW: SCOPE OF REVIEW

· Scope of Review: Standards of Review 5 U.S.C. Sec. 706(2)(A)-(E)
· Scope of Review: The question of which of these stds ought to apply judicial review of agency action

· APA Stds of Review § 706(2): To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action. The reviewing court shall:
· (1) compel agency action unlawfully withheld or unreasonably delayed; and 
· (2) hold unlawful and set aside agency action, findings, and conclusions found to be:
· (A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance w/ law; 
· std used to review agency decision of FACT or POLICY
· DEFAULT std of review IF statute is silent! 
· Review the whole record CA: court does not look at extra evidence cut off is when they make their decision
·  (B) contrary to constitutional right, power, privilege, or immunity; 
· (C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; 
· (D) without observance of procedure required by law; 
· (E) unsupported by substantial evidence in a case subject to § 556; 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute; or 
· (F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court. 
· In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error.
· Arbitrary & Capricious: “Hard Look” Doctrine
· Citizens to Preserve Overton Park, Inc. v. Volpe (1971, SCOTUS): 
· Hard Look Review Rule: Section 702(2)(a): Courts defer to agencies' policy decisions so long as they fall within: (1) scope of agency authority and (2) supported by "reasoned" justification ("Hard Look" review) based on relevant factors.
· Court "required agencies to make new policies supported by a "whole record" 
· Record: Litigation Affidavits are not considered part of the record
· *Need to have a whole record for the court to review!
· Motor Vehicles Manufacturers Ass'n v. State Farm (1983): Cars were to have passive restraints. Rescinding Regulation
· COURT Applies "arbitrary or capricious test" and overturned an admin decision to rescind a legislative rule. 
· Holding: Agency failed to consider modifying rather than rescinding the regulation and had been too quick to dismiss the safety benefits of automatic seatbelts. Agency had also failed to consider an obvious alternative: airbags.



JUDICIAL REVIEW: AGENCY PROCEDURES

· Judicial Review of Agency Procedures: “Soft Glance”
· Hybrid Rulemaking: App. Cts started requiring agencies to adopt procedures going beyond the statutory req. in APA §553 thereby making the informal rulemaking process more like formal adjudication. 
· APA requirements are the floor! Beyond the requirements of the APA (and the statute), it is up to the agency to decide whether to employ any additional procedures. Vermont Yankee v. NRDC (1978) (nuclear waste disposal)
· Additional Procedural Restrictions have been imposed on agencies through broad construction of specific APA provisions!  i.e. a reviewing court may remand a matter to an agency because the agency's record is not sufficiently developed to enable the court to perform "whole record" review, as required by APA sec. 706. 
 
JUDICIAL REVIEW: AGENCY’S INTERPRETATION OF LAW

ON TEST: Triggered when an agency is interpreting the statute

· Chevron Test: New deferential approach to agency interpretations of law.  (Chevron v. NRDC SCOTUS 1984)
· Step 1: Did Congress speak directly to the precise question at issue?
· Look at Plain Language; Legislative History; Public Policy; 
· *If vague term  look to see if Congress spoke on it
· If YES  Do what Congress said
· Step 2: IF NOT, is the statute silent or ambiguous with respect to the issue? 
· If YES, agency interpretation upheld if permissible or reasonable. 

· Chevron, U.S.A. v. NRDC (1984) Challenge to EPA bubble policy, plan to reduce cost of pollution control devices. Legality turned on whether agency could define CAA term “stationary source” as entire plant, rather than ind. device in plant.  Ct. upheld policy. 
· Reasoning:
· Legislative history: EPA should have broad discretion implementing the policies
· Only because EPA has changed its interpretation of the term "source" does not mean no deference should be accorded, just means definition is flexible

· Mead Test: Chevron deference ONLY applies where:
· (1) “Congress delegated authority to the agency generally to make rules carrying the force of law”; AND
· (2) “that agency interpretation claiming deference was promulgated in the exercise of that authority.”
· **Allows courts to apply Chevron more narrowly

· United States v. Mead (2001, SCOTUS) Day planners and tariffs 
· Reasoning; Congress did not indicate any intention to grant the agency rulemaking authority, and therefore the ruling deserved less deference than it would be accorded u/ chevron. 





NATIONAL ENV. POLICY ACT (NEPA)

· General:
· NEPA is a procedural act Aimed at FEDERAL AGENCIES! 
· Gives agencies the authority and obligation to consider environmental impacts of government actions/projects
· Provide informed decision making
· CEQ 1502.5  not used to rationalize decisions already made
· Provide the public with information through disclosure
· What kind of impacts NEPA seeks to govern: NEPA § 101 (Congressional Declaration)
· Preserving historical, cultural, and natural aspects of our national heritage
· Achieve balance between population and resource use to permit high standards of living
· Fulfill responsibilities of each generation as trustee of the env  Longer term language
· Emphasizes information rather than regulation
· Broad aspirations  “use all practicable means” to carry out the policy 
· Act establishes the Council on Environmental Quality (CEQ)  issue guidelines 
· CEQ Regulations contain procedural reqs  BINDING on ALL fed. Agencies (§1500–08).
· Regs entitled to “substantial deference” (Andrus v. Sierra Club SCOTUS ‘79)

· Regulatory Trigger  when does NEPA apply? NEPA § 102(C)
· Trigger: “Proposal for a Major Federal Action that may significantly affect the human env.”
· Project has to be (1) Major; (2) constitute a “federal action”; and (3) have a 
“significant env. Impact” = EIS needed!
· Step 1: Define the “env. Effects”  Step 2: are such effects “significant”?

ON TEST: **If Agency has NO discretion on how they have to do a project  then NEPA does not apply (Mexican Truck case)  AGENCY needs to have some discretion! (DOT v. Public Citizen)

· Proposal §1508.23: Proposal exists at that stage in the development of an action when an agency subject to the Act has a goals and is actively preparing to make a decision on one or more alt means of accomplishing that goals and the effects can be meaningfully evaluated. 
· Kleppe v. Sierra Club: An EIS only needs to be prepared when an agency has actually made a proposal, not when it is merely contemplating action  deferred to agency
· Major federal actions;
· §1508.18: Major Fed. Action Includes actions with effects that may be major and which are potentially subject to Federal control and responsibility
· “actions” Include failures to act, ONLY when that failure to act is reviewable by courts or admin tribunals u/ APA  or other applicable law as agency action
· Fed Actions fall w/in three main FOUR main categories §1508.18(b)
· (1) Adoption of official policy (i.e. rules, reg, interpretations)
· (2) Adoption of formal plans (i.e. official docs prepared & approved by fed. agency which guide and prescribe alt. uses of fed. resources upon which future agency actions will be based)
· (3) Adoption of programs (i.e. implement specific policy/plan; systematic/connected agency decisions allocating agency resources to implement specific program)
· (4) Adoption of specific projects (i.e. construction/mgmt activities located in a defined geographic area; actions approved by permit or reg. decision)
· NOTE: Look for things agency funds
· Action is federal if the agency is federal! §1508.4
· New York v. NRC (DC Cir. 2012): Updating Waste Confidence Determination. Agency argues there is no major fed. action, it is just an analysis w/ findings based on decision
· Court: Yes. Major Fed. Action  findings are long term and not isolated; def. of major fed. action is broad; 
· Significantly affecting the environment
· “Significantly”: requires consideration of both context and intensity. §1508.27
· Context: Significance of an action must be analyzed in several contexts: society as a whole; the affected region; affected interests; and the locality
· Short/long term effects relevant
· Intensity:  severity of the impact
· LOOK AT §1508.27(b)(1)-(10)

· DOES SIGNIFICANTLY AFFECT ENV. (Things to include in analysis)
· Air quality, water, animal species §1508.8
· Socioeconomic impacts allowed  Hanly I  case about a federal prison being built in Manhattan
· Other Courts require discussion in the EIS of socioeconomic effects that are "interrelated" with physical effects. (Tongass Consev. Soc. V. Cheney D.C. Cir. 1991).
· 8th Cir. has expressed serious doubts about whether socio-economic effects can ever be considered, even if some physical effects are also present.   No impact statement required for conversion of a mental hospital into a prison hospital.  (CBC v. U.S., 8th cir 1986)
· Ecological, aesthetic, historic, cultural, econ, social, or health effects §1508.8
· Aesthetic effects should rarely compel completion of an EIS, since they can be adequately described in an EA (River Rd. Alliance Inc.v Corps of Eng. Of U.S. Army, 7th Cir. 1985)
· Human health impacts are cognizable if:
· Reasonably close causal relationship between the change in the physical env. and the effect at issue. 
·  Harm that is too remote from the physical env. will not qualify
· Psychological Impacts can be considered a “harm” IF its related/directly stemming from an environmental effect/impact. Metropolitan Edison v. PANE (SCOTUS 1983 Nuclear Accident Case)
· i.e. linking psych harm to the heating of the river/or the env. change
· “Risk” is not an impact on the physical environment

· NOT SIGNIFICANTLY AFFECT ENV. (Things that are not considered as affecting env.)
· Psychological Health impacts & Risk: Risk of physical harm/accident is not an effect on the physical env.  Risk lengthens the causal chain beyond the reach of NEPA 
· P argues that the psychological health damage "will flow directly from the risk of a nuclear accident." Metropolitan Edison v. PANE J. Rehnquist  Having the fear of a risk is NOT enough!
· Degraded areas: If location is already in bad shape then a new project in the same location will not be seen as such a harm
· Hanly II:  GSA argued that the Metropolitan Correction Center (prison) is not a facility “significantly affecting the quality of the human env.”
· Timing
· 1501.2: Apply the NEPA process at the earliest possible time to insure that planning and decisions reflect environmental values

· Process:
· Step 1: Proposed Action
· Is there a Major Federal Action that may significantly affect the human environment”?
· Step 2: Categorical Exclusion § 1508.4
· A categorical exclusion is a statutory exception for activities that have been previously determined neither individually nor cumulatively to have a significant effect on human environment 
· Agencies create their own categorical exclusions
· Even if categorically excluded  agency can still do an EA or EIS
· Categorically excluded Fits category and has no unusual circumstances  NO NEPA 
· Agency has to issue  decision memo
· NOT categorically excluded  go to EA or EIS (if agency knows it requires full analysis)
· Step 3: Categorical Inclusion
· Some actions (i.e. large power plant) will definitely need an EIS  go straight to the EIS
· Environmental Assessment
· Prepare a “Concise Public Document”: 
· Finding of No Significant Impact (FONSI); OR
· Subject to Arbitrary & Capricious Review
· EIS if project will have significant effect
· Environmental Impact Statement (EIS)
· Request for supplemental EIS  Std of Review Arbitrary & Capricious 

· Environmental Assessment (EA) §1508.9
· “Concise Public Document”: A short, concise statement to give preliminary analysis of impacts.   Must provide sufficient evidence and analysis for deciding whether to produce an EIS. 
· Must also consider:
· Alternatives; 1508.9(b) 
· NOTE: Vermont Yankee v. NRDC: Agency does not have to ferret out every possible alternative that is speculative/unknown
· Exception: Lower courts tend to be stricter (9th Cir.)
· Env. impacts of proposed action and alternatives
· Cumulative Impacts:  look at past, present, and reasonably foreseeable future impacts  CEQ 1508.7
· Climate Change: CBD v. NHTSA (9th Cir. 2007): Agency sued b/c fleet fuel economy stds could have been more stringent and agency did not look at cumulative impact to climate change.   Court: FONSI finding unsupported  Need to address cumulative effect!
· If finding of NO significant impact
· FONSI
· Made available to the public (§1501.4(e)) 
· Needs to address why there is no significant impact!
· ON TEST: Finding is subject to Judicial Review  Arbitrary & Capricious Std!
· If potential for significant effects, then
· EIS §1501.4

· Environmental Impact Statement
ON TEST:  Can request a supp EIS; argue EIS is inadequate  purpose & need description inadequate; inadequately addressed impacts (direct/indirect/cumulative); did not look at all possible alternatives
· Purpose & Need: §1502.13
· Statement shall specify the underlying purpose and need to which the agency is responding in proposing the proposed action and alternatives. 
· Purpose is to help the agency decide whether or not to go through with the action
· So it must be prepared early enough in the decision-making process so that it is not there to merely rationalize a decision already made CEQ 1502.5 
· Step 1: Scoping  a process before the EIS is made to provide for public (and other agency) input on effects to be covered in the EIS (CEQ 1501.7)
· Agency determines the scope & the significant issues to be analyzed in depth in the EIS
· Step 2: After scoping (Procedure)
· Agency prepares a draft EIS
· Agency allows for public comments on the draft
· Agency responds to comments in final EIS
· Record of decision (get it approved)  Then implement the project
· Timing of the EIS  CEQ 1502.5
· Preparation of an EIS should be timed so that the final statement may be completed in time for the proposal
· Should be prepared early enough that that it is practically important in the decision-making process
· Tiering  the coverage of general matters in a broader EIS (CEQ 1508.28)
· Subsequent EIS’s can focus in detail on more specific issues
· Programmatic EIS  an EIS for an entire nationwide project
· Site-Specific EIS
· Under Tiering, an agency can be required to make both Programmatic and Site-Specific EIS’s
· Scope: §1508.25  Range of actions, alternatives, and impacts to be considered in an EIS. To determine scope agencies shall consider:
· (1) Connected Actions  CEC 1508.25(a)(1) Actions that are closely related should be discussed in the same EIS
· Actions are connected if:
· Automatically trigger other actions which may require EIS’s
· Cannot or will not proceed unless other actions taken previously or simultaneously
· Are interdependent parts of a larger action and depend on the larger actions for their justification
· Ex: Save the Yaak  constructed road in five segments to assist in logging the area; court found:
· Clear nexus between the timber contracts and the improvement of the road
· Road construction, timber harvest, & feeder roads all connected action
· (2) Cumulative actions § 1508.25(a)(2) Actions when viewed w/ other proposed actions have cumulatively significant impacts & should thus be discussed in same EIS. 
· (3) Similar actions § 1508.25(a)(2) actions when viewed with other reasonably foreseeable/proposed agency actions, have similarities that provide a basis for evaluating their env. consequences together 
· i.e. common timing; common geography
· Content of EIS
· Purpose and Need  CEQ 1502.13
· Briefly states the underlying purpose and need to which the agency is responding in proposing the alternatives
· How you frame this impacts how you decide the alternatives
· Alternatives  CEQ 1502.14; § 102(2)(e); 1508.25(b)
· Shaped by purpose and need
· In this section, MUST:
· (1) Rigorously explore and objectively evaluate all reasonable alternatives
· list eliminated alternatives  discuss why!
· (2) Include alternative of NO ACTON
· (3) Include appropriate mitigation measures not already included in proposed action or alternatives
· NOTE: mitigations must just be studied, normally do not have to implement
· Exception: In CA, agencies MUST implement feasible mitigation measures
· NOTE: Vermont Yankee v. NRDC: the agency does not have to ferret out every alternative that is speculative or unknown Low standard
· HOWEVER  9th cir. is being stricter about the alternatives (Muckleshoot Indian Tribe: Land exchange timber case  can’t dismiss alternatives b/c it would worry the logging co.)
· Env. Impact of Project & Alternatives w/ Determination Whether Impacts are Significant
· Environmental Consequences  shall include: (CEQ 1502.16)
· Direct effects & indirect effects and significance §1508.8
· Possible conflicts between proposed action & Fed, State, local objectives
· Environmental effects of alternatives including proposed action
· Energy requirements
· Natural resources requirements
· Urban quality, historic and cultural resources
· Means to mitigate adverse env. impacts (not covered u/ alt. section)
· Climate change (Cite to Massachussetts v. EPA: argue that some contribution is cognizable) 
· Must Include Cumulative Impacts: look at past, present, and reasonably foreseeable future impacts  CEQ 1508.7
· IMPORTANT: Can fall under "significant" even though your project alone is not significant BUT cumulative it is significant!!
· Consider outside projects --> some EIS will say "this is individually insignificant, but cumulative significant”
· Climate Change: CBD v. NHTSA (9th Cir. 2007): Agency sued b/c fleet fuel economy stds could have been more stringent and agency did not look at cumulative impact to climate change.  
· CBD argued overall emissions going up  and that the agency needed to look at the cumulative impact on climate change
· Significant Impacts Def (CEQ 1508.27) SEE PG 22 (top)
· Affected Environment: i.e. Air quality, water supply & quality, species, traffic, land use, cultural resources, human health

· Request for Supplemental EIS
· Marsh v. OR Natural Resources Council (SCOTUS 1989)
· Arbitrary & Capricious Std of Review  When deciding whether agency’s actions not to do an EIS, was the agency’s decision based on consideration of relevant factors and not a clear error in judgment?
· If there are conflicting expert views the agency has discretion to rely on the reasonable opinions of its own qualified experts (Same in State Law)
· POLICY
· Gives environmentalists ability to stop these damaging projects even though court will not stop the project!
· Since there must be a public record of the science, hard to be misleading 
· Forces companies to look at alternatives
· Cannot go forward with the project until the EIS is done, thus:
· Can stop the development
· Hold it up in court

· Remedies
· Injunction  For irreparable injury and inadequacy of legal remedies

































ENDANGERED SPECIES ACT (ESA)

· General:
· Goal: ESA seeks to protect species at risk of extinction AND seeks to recover species to the point at which the protection of the ESA is no longer necessary.  
· Pros of ESA?  
· Present/Potential future practical value; Human dependence on the species (Medicines made from wild plants; Crops we consume); Aesthetic value of nature; Important for science; Moral argument
· Critiques of ESA
· Too little, too late; Too focused on a single species instead of entire ecosystem; Resources spread too thinly; Not enough focus on a local level
· Citizen Suit Provision: §11(c) & (g) Act authorizes private citizens to bring civil suits to:
·  Enjoin any person, including the U.S., and agency;
· Compel the Secretary to apply the prohibitions of the Act;
· Against the Secretary where there is an alleged failure to act
· Power of ESA: TVA v. Hill (SCOTUS 1978): “Snail Darters” (3 inch fish) & Tellico Dam
· Facts: The operation of the Tellico Dam would either eradicate all snail darters or destroy their critical habitat. The project started before the passing of the ESA.
· Court: Congress intended the ESA to be afforded the highest priorities (looked at history)  Act applies retroactively!
· Trigger:  Listing  ESA § 4
· Endangered v. Threatened Species: Definitions
· Species (ESA §3(16)): species includes any “subspecies of fish or wildlife or plants, and any distinct population segment of any species of vertebrate fish or wildlife, which interbreeds when mature.”
· “Distinct Population Segment”  Courts have not defined term!
· Endangered (ESA §3(6)): any species which is in danger of extinction throughout all or a significant portion of its range [other than pests]
· ESA §9: Prohibition on take automatically applies!
· Threatened (ESA § 3(20)): any species which is likely to become an endangered species within the foreseeable future throughout all or a significant portion of its range
· ESA §9: Prohibition on take DOES NOT automatically apply!
· ESA § 4(d): However, the Secretary “may by regulation prohibit . . .  any threatened species any act prohibited under §9(a)(1), in the case of fish/wildlife, or §9(a)(2), in the case of plants, with respect to endangered species.”
· FWS: implemented regulation that treats threatened species with the full force of §9, unless otherwise noted. (50 CFR § 17.31 (2005))
· NOAA Fisheries: adopted a species-by-species approach in applying §9 prohibitions to threatened species u/ its jx.
· Have applied prohibitions to Guadalupe fur seal; the Steller sea lion; anadromous fish; and sea turtles







· Listing Criteria  ESA § 4(a)(1)(A)-(E)
· Rule: Secretary of the Interior (in the case of land-base and freshwater species), the Secretary of Commerce (in the case of marine species), or the Secretary of Agriculture (in the case of important/exportation of terrestrial plants) shall: 
· Determine whether any species is an endangered species or a threatened species because of any of the following facts:
· (A) The present or threatened destruction, modification, or curtailment of its habitat or range;
· Must consider private and public lands (Defenders of Wildlife v. Norton (9th Cir. 2001))
· (B) overutilization for commercial, recreational, scientific, or educational purposes;
· (C) disease or predation;
· (D) the inadequacy of existing regulatory mechanism ; or 
· (Agency must show that they did something)
· (E) other natural or manmade factors affecting its continued existence. 
· *If any of the factors are met, then the Secretary MUST list the species.

· Basis for Listing Determination: ESA §4(b)(1)(A)
· Secretary MAY NOT consider economic impacts 
· NM Cattle Growers Ass’n v. USFWLS (10th Cir. 2001)
· Secretary MUST make determination solely on the “best available scientific and commercial information” available to him.
· “Best available science” mandates:
· Biologists
· Evaluation by a biologist of all info used in listing, recovery planning, preparation of biological opinion, and issuance of permits.
· Agency biologists should prefer primary sources when possible
· Biologists should affirmatively seek and impartially evaluate data contrary to the agency’s official position or proposed actions.
· Wildlife agencies
· Seek peer-review of listing proposals by three independent specialists
· Actively solicit peer review of draft recovery plans
· Then final doc must summarize the reviewers’ opinions and the full opinions must be included in the administrative record
· Center for Biological Diversity v. Badgley (9th Cir. 2003): Decision not to list was not arbitrary & capricious because it was based on best available scientific and commercial data 

· Private Citizens & Listing Petitions Title 5, §553(e)
· Interested person can petition the Secretary to list a species 
· Listing Process  ESA § 4(b)
· Publish Federal Register notice of a proposal to list species as endangered/threatened
· Respond to public comment, and complete a final rule within one year
· Delisting Process: 
· Must have establish the delisting/down-listing criteria, recovery strategy, timetable and cost estimate
· Recovered species monitored for five years

· Polar Bear Listing: ESA § 4(d) In re Polar Bear (DC Cir. 2013) (listing supported by record)
· FWS listed the Polar Bear as “threatened Species”
· FWS found that due to the effects of global climate change, the polar bear is likely to become an endangered species and face threat of extinction within the foreseeable future.   FWS cited three considerations that satisfied factors (A) and (D) under §4:
· Polar bears depend on sea ice for survival
· Sea ice is declining
· Climatic changes have and will continue to reduce the extent and quality of artic sea ice. 


· Critical Habitat
· Definition (ESA § 3(5)(A)): critical habitat means:
· The specific areas within the geographical area occupied by the species at the time it is listed, in which are found those physical or biological features:
· Essential to the conservation of the species; AND
· May require special management considerations or protection
· Specific areas outside the geographical area occupied by the species at the time it is listed, upon determination by Secretary that such areas are essential for the conservation of the species
· ESA § 5(C): Critical habitat shall NOT include the entire geographical area which can be occupied by the threatened or endangered species, EXCEPT when determined by the Secretary.
· Timing: ESA §4(b)(6)(C)
· Rule: The critical habitat shall be published concurrently with the listing of a species as endangered or threatened, UNLESS:
· (i) it is essential to the conservation of the species for the regulation to be promptly published; OR
· (ii) Critical habitat not then determinable  Secretary given only 12 add. mo. to publish final reg. based on data available at that time. 
· A rational and articulated basis for concluding critical habitat is not determinable must be provided  needs to be “extraordinary circumstances” (Spotted Owl Case)
· Exception to Habitat Designation? When the habitat designation is not "prudent". 
· A critical habitat is not prudent only if it is not in the best interest of the species. 
· Fish and Wildlife Service define only two situations when designation of critical habitat is not "prudent" w/ the meaning of 16 USC 1533(a)(3):  (PG 157 FN 3)
· (i)
· (ii) 





· Basis for Determination:
· ESA §4(b)(2): Critical Habitat Determinations must involve considerations of “best scientific data available: and considerations of “economic impact, the impact on national security, and any other relevant impact
· Exclusion of areas: Secretary may CHOOSE to exclude any area as critical habitat "if he determines that the benefits of such exclusion outweigh the benefits of specifying such area as part of the critical habitat, unless he determines, based on the best scientific and commercial data available, that the failure to designate such area as critical habitat will result in the extinction of the species concerned. § 4(b)(2) 
· Northern Spotted Owl v. Lujan (Dist. Ct. Washington 1991)
· If agency doesn’t want to list, must provide their own evidence backing up decision
· Refusal to list critical habitat was arbitrary
· Recovery Planning of Listed Species  ESA §4(f)
· ESA Sec. 4(f) governs recovery planning for threatened and endangered species. 
· (1) The Secretary shall develop and implement plans ("recovery plans") for the conservation and survival of endangered species and threatened species listed pursuant to this section, unless he finds that such a plan will not promote the conservation of the species. The Secretary, in developing and implementing recovery plans, shall, to the maximum extent practicable:
· (B) incorporate in each plan—
· (i) description of such site-specific management actions
· (ii) objective, measurable criteria which when met would result in determination whether to remove species from list
· (iii) estimates of the time required and the costs to carry out those measures needed to achieve plan’s goal. 
· **Recovery plans are not enforceable!!!

· Federal Agency Prohibition  ESA § 7  Applies only to “Fed. Agencies”
· ESA §7(a)(2): Requires federal agencies, in consultation with and with assistance of the Secretary, insure that any action authorized, funded, or carried out by them do not:
· Jeopardize the continued existence of any endangered species or threatened species; OR
· Result in the destruction or adverse modification of their critical habitat 
· UNLESS, Agency has been granted an exemption for such action!
· Exemption: (GOD SQUAD) Special Endangered Species Committee (§7(e) & (h))
· The Committee may grant an exemption to  §7(a)(2) "no jeopardy" prohibition if it determines (by a vote of at least 5 to 2) that there are no reasonable alternatives to the agency action, that the benefits clearly outweigh those of compliance with the Act, and that the action is in the public interest and of at least regional significance. The committee must also consider mitigation efforts.









· The Take Prohibition  ESA § 9(a)  Applies to “People”
· ESA §9(a)(1)(B)–(C): With respect to any endangered species of fish or wildlife listed pursuant to § 4 of this Act it is unlawful for any person subject to the jx of the U.S. to:
· (A) Import any species into, or export any species from the US
· (B) take any such species within the U.S. or the territorial sea of the U.S;
· (C) take any such species upon the high seas
· NOTE: private individuals are affected by this section when their action needs a Federal permit or funding
· Definitions:
· Person (ESA § 3(13): an individual, corporation, partnership, trust, association, or any other private entity
· NOTE:  includes any officer, employee, agent, department, or instrumentality of the Federal or State government
· Take (ESA § 3(19)): defines as meaning “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in such conduct.”
· Harm (50 CFR § 17.3):“activity that results in significant environmental modification or degradation of the endangered animal’s habitat, where it actually kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding, feeding, or sheltering.”  
· Rule: finding of harm does not require death to members of the species nor does it require a finding that habitat degradation is presently driving the species further toward extinction 
·  Habitat destruction that prevents the recovery of the species by affecting essential behavioral patters causes actual injury to the species  thus is a taking under ESA § 9
· Palilla II (Hawaiian Bird & Goat Case  affirmed by 9th cir.)
· Babbitt v. Sweet Home Chapter: Majority accepted agency’s def of harm. 
· Dissent Scalia: argued that “harm” should only apply to direct and intentional harm  Need to look at the context of take  and this term is about hunting and not a broad term of habitat destruction
· However, the majority in that case pointed to the incidental take permits and said that if this were the case, these permits would be pointless



· Consultation Requirement for AGENCIES  ESA § 7
· Consultation Requirement applies to:
· (1) ESA §7(a)(2): Fed. agency actions that jeopardize, result in the destruction or adverse modification of an endangered species critical habitat.
· (2) ESA § 9: The prohibition of the taking or importation of endangered species
*Consultation ONLY required when fed agency has some discretion in its decision! (See, e.g., National Assn. of Home Builders v. Defenders of Wild Life, (SCOTUS 2007)) 
· Example: CWA & EPA  EPA does not have discretion to deny permitting authority so long as the CWA criteria are met  therefore § 7 DOES NOT APPLY!




· Consultation Process for Agencies: Three Steps (Thomas v. Peterson (9th Cir. 1985). 
· Step 1: Agency proposing to take an action must inquire to the Fish & Wildlife Serv. (FWS) whether any threatened/endangered species may be present in the area (§7(c)(1))
· Step 2: IF YES  Agency must prepare a biological assessment to determine whether such species is “likely to be affected” (§7(c)(1))
· Biological Assessment may be part of an EIS or EA
· *Affidavits do not constitute a substitute for a biological assessment
· STEP 3: IF YES, SPECIES LIKELY TO BE AFFECTED  then Formal Consultation w/ FWS (§7(a)(2))
· Formal consultation results in a biological opinion issued by the FWS (§7(b))
· Biological Opinion explains how the proposed action will affect the species or its habitat (§7(b)(3)(A)) (Bennett v. Speare (Scalia)
· Biological Opinion:  TWO possible conclusions
· (1) NO: Proposed action will not jeopardize species or adversely modify critical habitat
· If so, biological opinion may includes:  Incidental Take Statement: (§7(b)(4))
· (2) YES: Proposed action would jeopardize species, or destroy, or adversely modify critical habitat (see §7(a)(2))
· Action may not go forward unless FWS can suggest “reasonable and prudent“ alternatives 
· If so, biological opinion includes:  Incidental Take Statement with reasonable and prudent measures
· Thus, compliance with reasonable and prudent alternatives allow the project to continue

ON TEST: Can challenge biological opinion once its final

· Incidental Take Statements (ITS)  For Agencies ESA §7
· ESA § 7(b)(4): Incidental take statement allows for the otherwise prohibited taking of listed species, so long as the taking is incidental to the agency action and within the terms of the ITS.  
· Consultation process often concludes with the issuance of an ITS 
· **Any taking in compliance w/ the ITS’s terms and conditions “shall not be considered to be a prohibited taking** (Bennett v. Spear: Scalia)
· ITS Contents: 
· Written statement by the Service
· Specifying, among other things:
· (1) impact of such incidental taking on the species,”;
· (2) any “reasonable and prudent measures that the FWS considers necessary or appropriate to minimize such impact,”; and 
· (3) sets forth “the terms and conditions that much be complied with by the fed. agency to implement those measures.” (§7(b)(4))

· Impact of Biological Opinion & Incidental Take Statement (ITS)
· Scalia in Bennett v. Spear  ITS constitutes a permit
· BO alters the legal regime to which the action agency is subject
· ITS constitutes a permit authorizing the action agency to "take" the endangered or threatened species so long as it respects the Service's "terms and conditions." 

· Habitat Conservation Plans: Incidental Take Permits for Private Parties  ESA § 10
· General Permits  ESA § 10(a)(1)(A)
· The FWS issues permits for scientific purposes or to enhance the propagation or survival of a species
· Incidental Take Permit  Applies ONLY to Private Parties Under § 10
· Under ESA § 10, the Secretary may issue permits to private parties authorizing an otherwise prohibited taking, so long as the taking is "incidental to, and the not the purpose of, the carrying out of an otherwise lawful activity." ESA § 10(a)(1)(B)
·  to be eligible for such permit the applicant must submit a conservation plan specifying: 
· (i) impact which will likely result from such taking;
· (ii) what steps the applicant will take to minimize & mitigate such impacts AND the available funding to implement such steps;
· (iii) what alternative actions were considered by applicant and the reasons why the alternatives are not being utilized; and
· (iv) such other measures that the Secretary may require as being necessary or appropriate for purposes of the plan.
·  after submittal, the Secretary must make certain findings before the issuance of the permit. These findings are that: ESA § 10(a)(2)(A)
· (i) the taking will be incidental;
· (ii) the applicant will, to the maximum extent practicable, minimize and mitigate the impacts of such taking;
· (iii) the applicant will ensure that adequate funding for the plan will be provided;
· (iv) the taking will not appreciably reduce the likelihood of the survival and recovery of the species in the wild; and
· (v) the measures, if any, required in above section (iv) will be met. 
· Policy 
· Bad HCP's mechanism for softening the impact of stringent "take" prohibition. 
· Bad  HCP’s DO NOT go through notice and comment --> So no public input  
· Tools and Incentives
· These permits are used to encourage species conservation on non-federal lands
· “No Surprises" Policy  Clinton Administration
· Policy is a guarantee to applicants that they will be obligated only to perform the mitigation required by the HCP and will not bear the burden or risk of misinformation or change.
· Safe Harbor Agreement
· Landowner agrees to take actions to benefit listed species on their land
· FWS assures no additional restrictions will be imposed as species populations improve
· Candidate Conservation Agreements with Assurances
· Landowner agrees to take actions to benefit candidate or other non-listed species on their land
· FWS assures no addition restrictions will be imposed if species is later listed
· State Conservation Agreements
· State-led initiate to conserve declining species before they need protection under the ESA
· Supported by the FWS and other federal agencies 
· Could get grants from the Federal government

· Climate Change and the ESA (pg. 154 book)
· How might climate change affect the Habitat Conservation Plan process?
· Habitats may be changing with sea level rise, areas could be getting warmer
· The range of species thus might change
· Could you use the ESA to regulate global climate change?
· Against: Floodgates problem; Would be using the ESA for something that it was not intended for
· For: In the case of the Polar Bear  burning fossil fuels contributes to green house gases, which contributes to climate change and the demise of the polar bear
· However, the causal like here might be too attenuated to survive a challenge

· Penalties and Enforcement  ESA § 11
· Criminal or civil penalties allowed for ESA violations
· Civil Penalties  up to $25,000 per violation
· Criminal Penalties  up to $50,000 and/or a year in prison per violation
· Remedies:
· Injunctions appropriate remedy for violation of Act (TVA v. Hill: SCOTUS 1978)































COMMON LAW NUISANCE – AIR POLLUTION

· The Common Law  Theories of Liability
· Intent theory: P must merely prove that the harm caused by D was "substantially foreseeable."
· Pollution cases: 
· Nuisance easier to prove under intent theory because D surely knows that emissions or effluent from the daily operation of the factory will have to land somewhere.)
· Negligence Theory: P must show that D behaved unreasonably in light of the risk of harm. 
· Environmental Cases: 
· Harder to prevail on negligence theory based nuisance claim because the conduct of the D and the precautions he/she has taken become relevant. 
· Better outcome  An instance where D is careless in maintaining equip or training workers thereby causing an accident resulting in env.  contamination
· Strict Liability Theory: 
· Appropriate when D is engaging in an abnormally dangerous activity. 
· Policy:
· Can tackle nuisance through private litigation  not preventative
· Have congress/local government solve the problem  preventative & broader scope
· Might want judiciary to solve certain problems  not controlled by lobbyist; more neutral if Congress is shut down and not passing new laws
· Private Nuisance
· General:
· To bring the claim, MUST have  An interest in land
· Rule: one is subject to LIABILITY for private nuisance if his conduct is a legal cause of an invasion of another’s interest in the private use and enjoyment of land, and the invasion is either:
· Intentional and unreasonable, OR
· See reasonableness tests below
· Unintentional and otherwise actionable under the rules for negligent or reckless conduct, or for abnormally dangerous conditions or activities
· Reasonableness in Intentional Private Nuisance:
· Restatement Test: Restatement of Torts § 822 balancing test
· Gravity of the harm OUTWEIGHS the utility of the actor’s conduct; OR
· Gravity of the Harm Factors:
· Extent of the harm
· Character of the harm
· Social value law attaches to the type of use or enjoyment invaded
· Burden on the person harmed of avoiding the harm
· Utility of the Conduct
· Social value of the primary purpose of the conduct
· Suitability of the conduct to the locality
· Impracticability of preventing or avoiding invasion
· If utility outweighs gravity of harm  NOT a nuisance






· Public Nuisance  for harms suffered due to pollution
· Rule: an unreasonable interference with a right common to the general public. 
· *Need to affect a considerable number of people or an entire community/neighborhood
· *DO NOT need to have an interest in land
· Who can bring a claim?
· States/local government  typically brings a public nuisance action on behalf of its citizens
· Private Plaintiff  for a private P to have standing to bring a public nuisance claim, the P must be able to show “special injury”
· “Special Injury”: requires a harm of a kind different from that suffered by other members of the public exercising the right common to the general public that was the subject of the interference
· Fairly easy to satisfy!
· Can be economic (Del E. Webb Dev. Co.)
· Unreasonableness:
· Whether the conduct involves a significant interference with the public health, public safety, public peace, public comfort or public convenience
· Whether the conduct is prohibited by a statute, ordinance or administrative regulation
· Whether the conduct is of a continuing nature or has produced a permanent and long-lasting effect upon the public right
· Coming to the Nuisance: If you come to the nuisance, likely not to be a nuisance
· Unless it is foreseeable that the community will expand to the nuisance
· *ONLY applies to Public Nuisance
· *Used as an affirmative defense in some states!
· Examples:
· Spur Ind., Inc. v. Del E. Webb (AZ Sup. Ct 1972): Del Webb built a retirement community close to Spur’s feedlot, which had been in operation prior to Webb coming in. 
· Del Webb complained it was a public nuisance because of the flies/odor
· Del Webb had standing because his special injury was loss of sales. 
· No injunction  Developer came to the nuisance and tried to get rid of the nuisance  so developer had to pay for the feedlot to move!


· Remedies
· Injunction
· Damages  Court can tailor the remedy
· Boomer v. Atlantic Cement Co. (Ct. App. 1970): Court would grant injunction unless D payed P’s such permanent damages as may be fixed by the court
· Injunction denied due to large disparity in economic consequences of the nuisance and of the injunction. 
· Spur Ind., Inc. v. Del E. Webb (AZ Supreme Ct 1972): Where injury is slight, the remedy for minor inconveniences lies in an action for damages, rather than injunction. 





FEDERAL COMMON LAW NUISANCE – DISPLACEMENT

· Nuisance Law: Displacement
· Federal Common Law
· Cannot use Federal Nuisance Law to circumvent the permitting processes of the CAA and the CWA  (American Electric Power Co., Inc. et al. v. Connecticut (SCOTUS 2011)
· Example
· American Electric Power Co., Inc. et al. v. Connecticut (SCOTUS 2011): Green House Emissions by power plants. 
· Facts: D’s are five largest carbon dioxide emitters in the U.S.  P’s brought a fed. common law public nuisance claim
· Rule: Does fed. statute speak directly to the question at issue?
· Holding: The CAA and the EPA action the Act authorizes displaces fed. common law nuisance law.
· *It’s a win  SCOTUS is reiterating that EPA has the authority to regulate green house gases!
· *kind of a loss  once the agency has the authority to do it then it displaces fed. Common law regardless of whether they are acting on it!!!
· State Common Law
· State Nuisance Law is still allowed to be used in the State where the source is located



CLEAN AIR ACT (CAA)

· General/History
· CAA:  Act is structured as “Cooperative Federalism”
· Why do we need federal regulation?
· Tragedy of the Commons
· Widespread pollution crosses state borders
· Federal financial assistance
· Federal leadership
· Reasons for the CAA
· Predominant part of Nation’s population located in rapidly expanding or other urban areas
· Significant grow in amount and complexity of air pollution brought about by urbanization, industrial development, and increased use of motor vehicles

· Who can sue under the CAA? 
· CAA § 304: Citizen Suits  Any person may file a civil suit against
· Any “person” violating an emission stds, limits, or order under the Act
· Against the EPA, for failure to perform a non-discretionary duty
· “Person” includes an individual; companies; State; municipality; political sub-division of a State; any agency, department, or instrumentality of the U.S.; and any officer, agent, or employee thereof. CAA § 302(e)





· Important Distinctions:
· Harm-Based v. Technologically-Based Regulation
· Harm-Based Regulation  is aimed at setting standards necessary to protect the public health
· i.e. setting air stds is harm based and set at a level to protect public health
· but when complying with stds industy might need to develop new technologies  Harm-Based Regulation CAN BE Tech-Forcing!
· Technology-Based Regulation  aimed at setting standards that existing technology is capable of achieving. 
· i.e. emission limits or concentrations
· Stationary v. Mobile Sources
· Stationary Source  any building, structure, facility, or installation which emits or may emit any air pollutant
· E.g. oil refineries, power plants, paper mills; drycleaners; auto repair shops
· Mobile Sources  cars, trucks, planes
· New v. Existing Sources
· New Sources  A new source is one built after a given deadline  diff deadlines for diff sections of the Act. 
· Triggers New Source Review  (SEE PG 47; 48)
· Note: Modifications are treated as a new source (SEE PG 45-48)
· Existing Sources  more lenient standards
· This may incentivize the use existing facilities bc of how new sources are reg.
· Attainment v. Nonattainment Areas
· Attainment Area  an area that meets the NAAQS
· Nonattainment Area  any area that does not meet the NAAQS
· More restrictions are placed on these sources
· Major v. Non-major Sources
· Major Sources  CAA § 169(1) treated more stringently!
· In Attainment
·  A source that emits or has the potential to emit 100 tons/yr of a listed pollutant
·  A source that emits or has the potential to emit 250 tons/yr of any air pollutant
· Hazardous air pollutants (HAP) (See HAP Sec. Below)
· Non-major Sources  any source that is not major

· General Definitions  CAA § 302
· **However, each section of the Act has additional definitions pertaining to that section
· “Air Pollutant”:  any air pollution agent or combination of such agents, including any physical, chemical, biological, radioactive . . . substance or matter which is emitted into or otherwise enters into ambient air. CAA § 302(g)
· “Welfare”: “effects on  . . . weather . . . and climate.” CAA § 302(h) 








CAA  STATIONARY SOURCES
· FEDERAL

· Listing Pollutants & Criteria Document  CAA § 108
· *No cost consideration 
· A document that explains the science behind why a pollutant should be regulated
· List the pollutant if it endangers 
· Public health; OR
· Public welfare 
· E.g. Crops, property, visibility
· [bookmark: _GoBack]*Mandatory Language  EPA has not discretion! (NRDC v. Train)
· NOTE: If on this list  NOT on the HAPs list
· NRDC v. Train (2d Cir. 1976) (EPA didn’t want to list Lead as a criteria pollutant u/ §108 and said it had discretion)  RULE: EPA is obligated to list a pollutant once it has been determined by the agency potentially to have an adverse effect on public health and welfare
· Reasoning  Court references the shall in the statute 

· National Ambient Air Quality Standards (NAAQS)  CAA § 109
· After listing the pollutant, the NAAQS specify the maximum quantity that should be permitted in the air  Health-Based Std
· NAAQS nationally uniform standards
· Include BOTH:
· Primary Standards  designed to protect public health while allowing for an adequate margin of safety
· Secondary Standards  designed to protect public welfare
· Soils, water, crops, visibility, comfort
· 6 criteria pollutants:
· Carbon Monoxide; Lead; Nitrogen Dioxide; Ozone, Particulate Matter (10; 2.5); sulfur dioxide
· In setting the NAAQS, the EPA should incorporate an adequate margin of safety to protect from the harms identified in CAA § 108 
· Expert Rule: Court defers to EPA with regard to the science  If dueling experts, agency decides! (Lead Ind. v. EPA (DC Cir. ‘80): EPA set NAAQS for lead & the Lead ind. challenged std.)
· *NO cost consideration in coming up with the NAAQS (Lead Ind.; Whitman v. American Trucking (SCOTUS 2001))
· Whitman v. American Trucking (SCOTUS: Scalia 2001) (Ind. groups challenged the EPA’s ’97 revisions to the ozone stds)  RULE: Cost should not be considered in coming up with NAAQs 
· Reasoning: Scalia refuses to find implicit in ambiguous sec. of the CAA an authorization to consider costs that has elsewhere been expressly granted.







· Hazardous Air Pollutants (HAPS)  CAA § 112
· CAA § 112(b) provides a list of all 189 HAPS
· EPA must set technology-based stds for all hazardous air pollutants (HAP)
· Maximum Achievable Control Technology (MACT)  std requires the max degree of reduction in emissions of the HAP, while considering cost of achieving such reduction, and any non-air quality health & env. impacts and energy requirements. 
· Considers costs
· *MACT stds are minimum stds  EPA has discretion to set more stringent stds on individual source categories!
· NOTE: this is just an emissions level  source can choose which technologies to apply to meet the std OR they can adopt the tech the EPA used to set the std. 
· Area Sources  Sources that emit:
· <10 tons per yr of a single air toxic; OR
· <25 tons of any mixture of air toxics. 
· i.e. dry cleaners, gas stations
· Can use MACT std or something less stringent, EPA’s discretion
· Major Sources  CAA § 112(a)(1) Sources that emit:
· 10 or more tons per yr of any of the listed toxic air pollutants, OR 
· 25 or more tons per yr of a combination of air pollutants. 
· i.e. chemical plants, steel mills, oil refineries, hazardous waste incinerators
· “Bubble Theory”  the EPA to aggregate all hazardous air emission within a plant site in determining whether a source is major (National Mining Association v. EPA (DC Cir. 1995))
· Don’t have to look at each piece of equip by its ind. category
· Fugitive emissions can be included in a source’s aggregate emissions
· New Sources  CAA § 112(a)(4) (MORE Stringent MACT Std)
· The MACT is the Best Controlled technology  the std of emissions control achieved by the best-controlled similar sources through any of the following: clean processes, control devices, work practices, or other methods. 
· In other words, what the best controlled source is emitting
· Existing Sources (LESS stringent MACT Std)
· The MACT is   the emissions limit achieved by the best performing 12% of sources in that source category.
· *MACT stds apply to ALL MAJOR SOURCES of HAP 

· Petition to List NEW HAP  See §112(b)(2) (pg. 1442)

· States:
· Enforce the HAPS








· FEDERAL & NEW STATIONARY SOURCES

· CAA § 111: New Source Performance Standards (NSPS)  MIN Stds for ALL NEW/MODIFIED Stationary Sources (Major/non-major)
· CAA § 111(a)(1): EPA must promulgate technology-based stds for emissions of air pollutants for new stationary sources of pollution
· Standard reflects the Best Demonstrated Achievable Technology (BDAT)—the “degree of emission limitation achievable through the application of the best system of emission reduction— while considering cost of achieving such reduction, and any non-air quality health & env. impacts and energy requirements
· Considers costs
· Applies to sources that emit “any air pollutant” (§ 111(3))
· *Set at the national level for categories of sources
· Expressed as concentrations or emission rates
· New Sources Def: Any source built or modified after the EPA promulgates the std applicable to that type of source.   TIMING Important!!
· Modification Def CAA § 111(a)(4): Any “physical change in, or change in the method of operation of, a stationary source which increases the amount of any air pollutant emitted by such source or which results in the emission of any air pollutant not previously emitted.    TREATED AS NEW SOURCE
· NOT Modifications:
· Routine maintenance, repair, & replacement which the Administrator finds is routine
· Increase in the production rate for a source category
· Increase in the hours of operation
· Existing Sources CAA § 111(d) Administrator must establish regulations for existing sources for the emission of pollutants that are not criteria or hazardous. 
· States must develop plans similar to SIPs to regulate such existing sources.






















· STATES
· State Implementation Plans (SIPs)  CAA § 110
STEP 1: 
· CAA § 110(a)(1): Each state must establish a plan for the implementation, maintenance, and enforcement of the NAAQS w/in its jx  Or it will face sanctions
· States must meet min. statutory req.  § 110(a)(2) 
·  SIP must provide for attainment of NAAQS no later than 3 yrs from date of approval! CAA § 110(a)(2)(A)(i)
· Extension Exception may be granted by EPA in limited circumstances  & for no more than 2 yrs (CAA § 110(e)) 
· States have flexibility in choosing reg., measures, & methods to achieve NAAQS
· Timing: SIP must be submitted to EPA w/in 9 months of promulgation of NAAQS
· EPA may extend the deadline by 18 months
· Within 2 years after discovering States failure, Administrator must promulgate a Federal Implementation Plan (FIP) meeting req. of the SIP
· Delaney v. EPA: the deadline for developing SIPs is absolute
· SIPs Contents:
· Enforceable emission limitations to meet the NAAQS
· Control measures, means, or techniques to meet the NAAQ
· Can include technology or techniques
· Schedules for compliance to meet the NAAQS
· Provide establishment and operation of devices/systems to:
· Monitor and compile date on ambient air quality
· Make this data available to the Administrator
· Include a program to provide for enforcement of the limitations
· Must include PSD provisions for areas in attainment CAA § 160–169(A) 
· EPA SIP Approval CAA § 110(a)(2): EPA must approve/disapprove SIPs [w/in 4 months]
· IF APPROVED  SIP is binding to state & fed. law
· RULE: EPA must approve SIP if it will attain the NAAQS (Union Electric)
· Union Electric v. EPA (SCOTUS 1976):  Feasibility 
· Rule: EPA may not reject a plan because:
·  it is weaker than the agency thinks feasible or less rigorous than a previous state plan. 
· it is too stringent to be economically or technologically feasible. 
· Train v. NRDC (SCOTUS 1975)  Variances
· Rule: If SIP meets statutory req., EPA must approve, even if SIP grants variances
· Reasoning: Variances are treated as revisions (§ 110(a)(2)-(3) NOT as postponements (§ 110(f))  States have the power to tailor SIPs!
· Care v. EPA (9th Cir. 1981)  Offsets
· Rule: If you are out of attainment you can't move forward unless you offset emissions
· EPA can approve plan for a new major construction permit if it believes offsets will be met
· IF DISAPPROVED  EPA can disapprove a SIP if it fails to meet statutory req. 
· EPA must: (1) Allow the state to make revisions; OR 
· (2) If state fails to make revisions EPA must impose a federal implementation plan (FIP) CAA § 110(c)
STEP 2:  States use “air monitors”
· After the SIP is in place, the state determines which areas are:  CAA § 107
· In attainment  meeting the NAAQs
· If in attainment Prevention of Significant Deterioration (PSD) applies
· Nonattainment  not meeting the NAAQs
· If not in attainment:
· Existing Sources  get RACT
· New Sources  get LAER + offset 
· Only for non-attainment criteria pollutant
· Unclassifiable  SIP must contain provision to prevent significant deterioration
STEP 3: 
*Areas can be both in attainment and out of attainment  Both stds will apply!
· Attainment
· Prevention of Significant Deterioration (PSD)  CAA § 160-169(A)
· For areas in attainment, SIP must contain provisions in place to protect people from adverse effects by preventing significant deterioration. 
· PSD areas divided into THREE CLASSES
· Class I  national parks and scenic areas, little addition air degradation permitted
· Class II  most other areas
· Class III  certain industrial development areas
· Each class has an increment of permissible pollution increases
· New/Modified Major Sources in [PSD]  must
· (1) New Source Review 
· Pre-construction review & permitting for all new/modified major sources  §165Not required by Act, but required by EPA
· (2) Comply with emission limits set according to Best Available Control Technology (BACT)
· BACT: Maximum degree of reduction achievable taking into account energy, environmental and economic impacts and other costs
· Difference from NSPS BDAT std: BACT determined on a case by case basis by the state
· Tailoring Rule:  If you fall u/ provision, then you have to do BACT for ALL regulated pollutants, even GHGs
· NOTE: New Sources must also comply with NSPS Stds!
· Trigger:  Major sources defined as emitting or potential to emit: 
· 100 tons per year (listed pollutant from specific sources)  §169
· 250 tons per year (any other pollutant) §169
· Bubble Theory
· Nets all structures in a parcel together for purposes of evaluating whether it is major
· National Mining Association v. EPA  allows the EPA to aggregate all hazardous air emission w/in a plant site in determining whether a source is major
· Do not have to look at each piece of equipment by its industrial category
· Modifications CAA § 111(a)(4)
· Physical change/change in method of operation, of a stationary source that increases or has potential to increase emissions TREATED AS NEW SOURCE
· Modification has to trigger a “significant” emissions increase  qualifying as a major modification
· NOT Modifications:
· Routine maintenance, repair, & replacement which the Administrator finds is routine
· Increase in the production rate for a source category
· Increase in the hours of operation
· Nonattainment
· Existing Major Sources
· Must meet the Reasonable Available Control Technology (RACT) standards  the lowest emission limitation that a particular source is capable of meeting by the application of control technology that is reasonably available considering technological and economic feasibility
· Can be defined by States in their SIPS
· Any significant modification will subject the facility to a New Source Review

· New/Modified Major Sources: Stringent permitting req  LAER + Offset
· Trigger:  100 tpy of any pollutant  (CAA § 302(j))
· Requirements: 
· (1) New Source Review: 
· Pre-construction review & permitting for all new or modified major sources  (CAA § 173)
· (2) Must employ the Lowest Achievable Emission Rate (LAER) by using the most modern tech available in the industry.
· This is the most stringent emission limitation 
· *ONLY FOR NON-ATTAINMENT CRITERIA POLLUTANT!!!
· (3) Offset: new emissions from new sources must be offset by a net decrease in total emissions from existing sources in the same or another area that contributed to the first area’s nonattainment problem and itself has equal or worse non-attainment problem 
· Base time period must be determined in which to calculate the amount of reduction needed in existing pollutants. TWO OPTIONS
· (1) first yr of the SIP 
· (2) if NO SIP  yes in which construction permit is filed. 
· *W/in discretion of agency
· Policy  Encourage economic growth
· EPA Interpretive Rule: Only offsets of the same pollutants are acceptable; AND baseline for determining credit for offsets consists of the SIP limits in effect at the time of the application.
· How to avoid New Source Review (LAER & Offset)
· Relocate to an area in attainment
· Reduce the scale of the facility so it is not major
·  States
· Must guarantee in SIPs that they are making “reasonable further progress” toward compliance with NAAQS
· For Ozone  States must classify nonattainment areas along a spectrum (marginal to extreme nonattainment)
· For Particulate matter  states must implement reasonably available control measures or best available control measures

· TITLE V PERMITS  CAA § 501–507
· All major stationary sources, and some others, must obtain an operating permit. 
· Major source: if you emit 100 tpy
· Permit requirements  include emission limits
· EPA  may review state permit
· EPA has authority to veto any permit not in compliance with the Act.
· *Enforcement Actions are easier!!  b/c now you know what specific companies are supposed to do!

CAA  EPA Greenhouse Gas Regulations
· TIMELINE
· Massachusetts v. EPA (SCOTUS 2007): Dealt with mobile sources § 202
· Massachusetts v. EPA clarified that GHGs are an "air pollutant" subject to reg u/ CAA
· After Massachusetts v. EPA SCOTUS Decision  EPA promulgated a series of GH related rules. 
· (1) EPA issued an "endangerment finding"; 
· (2) EPA then issued the Tailpipe Rule 
· Tailpipe Rule: Set GHG emission stds for motor vehicles
· GHGs became a regulated air pollutant under CAA
· Which automatically triggered regulation of stationary GH emitters under:
· The PSD program; and 
· Title V 
· (3) EPA then issued a Timing/Tailoring Rules
· Phase 1: The sources that already have to go through PSD permit process have to do BACT for GHGs (100/250 tpy rule).
· Phase 2: GHGs alone can make you fall u/ permit process (PSD/Title V) 
· EPA Determined that CAA requires major stationary sources (those exceeding 75,000/100,000 tpy CO2e in addition to the 100/250 tpy of all reg. pollutants) of GHGs to obtain permits.
· **EPA issued timing rules b/c the permitting process was going to be overwhelming and costs to industry was going to be great! 
· Examples:
· Coalition for Responsible Regulation v. EPA (D.C. Circuit 2012)  Holding: (1) the Endangerment Finding & Tailpipe Rule are neither arbitrary nor capricious; (2) EPA's interpretation of the CAA provisions is unambiguously correct; and (3) no petitioner has standing to challenge the Timing & Tailoring Rules and we dismiss for lack of jx.  
· Utility Air Regulatory Group v. EPA (SCOTUS: Scalia 2014): Scalia invalidated Phase 2 of Tailoring Rule, but left Phase 1 intact.Reasoning: Phase 2 not okay b/c “air pollutant” is not self-executing  (PROFESSOR thinks Scalia gave a wrong reading of "air pollutant"
CAA  MOBILE SOURCES
· FEDERAL
· Emission Standards for New Vehicles or Engines  CAA § 202(a)(1)
· The Administrator shall prescribe standards applicable to the emission of any air pollutant from any class of new motor vehicle or engine that in his judgment cause air pollution which may reasonably be expected to:
· Endanger public health; OR
· Endanger public welfare
· *This is a lot like the Criteria Document for Stationary Sources
· Mass. v. EPA drew controversy to the term, “judgment”
· The majority concluded that the exercise of judgment must be based on the test of the statute; based on factors found in the act/limited to the bounds of the act
· In other words, does it endanger public health or welfare?
· Or, is the science so uncertain that it is impossible to make a judgment about?
· STATE 
· State Preemption Provision  CAA § 209  LOOK AT PREEMPTION Sec. (PG 17-18) 
· No state can adopt or attempt to enforce any standard relating to the control of emissions from new motor vehicles or engines  Congress has reserved for the Fed. Gov. the primary role in setting tailpipe emission stds.
· NOTE: this goes against the shared authority between the State and Federal government under Title 1 of the act
· Why do we have this?
· For:
· If every state set its own standard, it would be a mess for the auto manufacturers
· They would not know which to comply with
· Cars are mobile and cross State lines
· Against:
· The car manufacturer could just comply with the strictest standard
· If the car manufacturer wanted to do business in your State, they would have to make their cars more clean
· This seems to prohibit States from regulating pollution within their own borders
· Waiver Exception:  CAA § 209
· Administrator can waive the preemption in CA
· Rule: The standards must be at least as protective of the public health as the Federal Standards AND CA must apply for a waiver. 
· Cannot waive if:
· State acted arbitrarily or capriciously
· State does not need such State standards to meet compelling and extraordinary conditions
· States may choose to adopt the Fed. Stds or the California Std, providing they are identical to CA's. CAA § 177

CCA: MICHIGAN V. EPA (SCOTUS 2015)  CAA § 112 & 111(d)
SCALIA: wants the EPA to consider costs and held that EPA interpreted §112(n)(1)(A) unreasonably when it deemed cost irrelevant to the decision to regulate power plants.  The Agency must consider cost—including, most importantly, cost of compliance—before deciding whether regulation is appropriate and necessary
· COMPARE TO WHITMAN CASE!  Scalia in Whitman does not want to take costs into consideration, but here says this case is different than Whitman
CLEAN WATER ACT
· Introduction
· History:
· Federal Water Pollution Control Act (FWPCA 1948) 
· 1972 Amendments: renamed it Clean Water Act 
· Goal  Declaration of Congressional Goals/Policies (CWA §101): Objective is to restore and maintain the chemical, physical, and biological integrity of the nation's waters.  
· Role of States (CWA §101(b))  States are to prevent, reduce, and eliminate pollution, plan the development and use of land and water resources; and to consult with the administrator; manage construction grant program and implement permit programs.
· Similarities to CAA:
· Both had very ambitious goals
· Both acts have displaced the federal nuisance case of action
· Governs New and Existing sources with New Sources regulated more stringently
· Has been amended frequently over time as compliance has been an issue
· Regulates point sources and nonpoint sources  Similar to Stationary & Mobile Sources
· Breaks down the types of pollutants into 1) conventional; 2) nonconventional; 3) toxic
· Has technology based standards
· Has an anti-degradation policy
· Power-sharing Acts (shared-federalism)
· Both have New Source Performance Stds
· Difference with CAA:
· CWA starts with permitting and then goes to ambient standards
· CAA starts with ambient standards and then does permitting
· CWA adopted a tech-based approach
· CWA has to satisfy jurisdictional requirement

· Water Pollution: Common Law
· Federal Nuisance Claim  Displaced
· Milwaukee v. Illinois (SCOTUS 1981): Federal nuisance common law was preempted by the Congressional enactment of the 1972 Amendments (CWA). 
· Reasoning: Comprehensive remedies in the Act; lack of express preservation of fed. common law 
· Holding: Fed. Courts were prohibited from imposing stricter water pollution stds than those prescribed by Congress.  
· State Nuisance Claim  NOT Preempted
· International Paper Co. v. Ouellette (SCOTUS 1987): D operated a pulp & paper mill on the NY side of the lake. Its discharge pipe ran from the mill toward Vermont, ending before the state line that divides the lake. P’s owned land in Vermont Lake shore and filed suit Lower courts applied Vermont Nuisance common law. 
· Holding: CWA precludes a ct from applying the law of an affected State against an out-of-state source.  However, Nothing in the Act bars aggrieved individual from bringing a nuisance claim pursuant to the law of the Source State








· Trigger: Fed. Regulatory JX under the CWA
· CWA §301(a): Prohibits the discharge of any pollutant from a “point source” into the “navigable waterways of the U.S.” w/o a permit. 
· CWA Jurisdiction applies if:
· (1) discharge of a pollutant
· (2) from a “point source” 
· (3) into “navigable waters of the U.S.”
·  This JX describes the EPA’s authority to impose the NPDES system (§402) and the effluent controls u/ §301 on dischargers, AND also describes the Army Corps of Engineers authority to issue dredge and fill permits under §404. 

· CWA §301: “the discharge of any pollutant by any person shall be unlawful,” except w/ an appropriate permit.
· “Discharge of Pollutant”: Any addition of any pollutant to navigable waters from any point source. §502(12)
· “Pollutant”: dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked/discarded material, rock, sand, cellar dirt and industrial, municipal, and agricultural waste discharged into water. §502(6) 

· “Point Source”: any discernible, confined, and discrete conveyance, including but not limited to  any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation (CAFO), or vessel or other floating craft,  from which pollutants are or may be discharge   (SEE PAGE 54)
· CAFO Def (40 CFR 122.23): 
· Animal feeding operation contains >700 mature dairy cattle.
· Animals are confined & fed for a total of 45 or more days in a yr. 
· Crops/vegetation are not sustained in the normal growing season where the animals are confined. 
· Exception: discharge only occurs during a 25 yr, 24/hr rainfall event. 
· DOES NOT include  agricultural storm water discharges and return flows from irrigated agriculture.  §502(14)
· *Human being cannot be a “point source” U.S. v. Plaza Health Labs. (2d Cir. 1993) (individual who dropped vials of blood from blood-testing lab into Hudson River not criminally liable u CWA).

· “Navigable Waters”: waters of the United States including territorial seas. §502(7)
· Broadly defined (SCOTUS found that congress “navigable” is of limited import)  Waters don’t have to be navigable
· "Waters of the United States" includes but is not limited to: all interstate waters used in interstate and/or foreign commerce, tributaries of the above, territorial seas at the cyclical high tide mark, wetlands adjacent to all these, intrastate lakes, rivers, streams (including intermittent streams), mudflats, sand flats, sloughs, prairie potholes, wet meadows, play lakes, natural ponds. (40 CFR 122.2)
· Anything that flows into any navigable stream. U.S. v. Asland Oil Transp. Co., (6th Cir. 1974)

· Jurisdiction & Wetlands
· Value of Wetlands:
· Absorb impact of floods and stabilize runoff
· Host 31% of all plant life
· United States v. Riverside Bayview Homes, Inc., (SCOTUS 1985): Respondent’s private property was part of a wetland that abutted a navigable waterway and responded was therefore required to obtain a §404 permit.
· Rule: Wetlands adjacent to other bodies of water over which the government has jx. (i.e. lakers, rivers, streams) fall under “waters of the U.S.”  even when the moisture creating the wetlands does not find its source in the adjacent bodies of water. 
· Ct deferred to the Army Corp.’s interpretation of “waters of the U.S”
· Requiring a permit is NOT A TAKING per se!
· SWANCC v. U.S. Army Corps of Eng. (SCOTUS 2001): The Army Corps adopted the “migratory bird rule” to extend the reach of its §404 permit authority over discharges into “intrastate isolated waters,” here the waters were intrastate manmade ponds. 
· Rule: CWA’s jurisdiction does not extend to purely isolated intrastate bodies of water (i.e. isolated wetlands;)
· 9th Circuit: Irrigation canals are subject to EPA jurisdiction even at times when they are isolated from navigable waters. Headwaters v. Talent Irrigation Dist. (9th Cir. 2001) 
· Dissent (Stevens): The commerce clause applies because when you fill a landfill it is an economic activity, which affects I/C (Passes the Lopez Test)
· Rapanos v. United States (SCOTUS Plurality 2006): 
· Scalia “Navigable Waters” Test: Continuous Surface Connection
· Two Part:
· (1) The adjacent channel contains a water of the United States; AND
· (2) The wetland has a continuous surface connection with that water that makes it difficult to determine where the “water” ends and the “wetland” begins.
· Scalia has negative view of wetlands are wants to protect private property. 
· If you are discharging into waters that is not included u/ Scalia’s definition  then you are not violating the CWA!
· Kennedy “Navigable Waters” Test: Significant Nexus
· Wetlands must have a significant nexus to navigable waters.
· What Test do courts apply?
· Some Lower Courts apply  Kennedy & Scalia
· Some Lower Courts apply  JUST Kennedy
· *Both tests are on a case-by-case basis  ON TEST: Make a fact-based argument!









· Point Sources vs. Non-Point Sources
· Note: Only discharges from POINT SOURCES have to get permits! 

· Point Sources: SEE DEFINITION ABOVE! (PG 52)

· Non-Point Sources: consists of facilities or operations from which waste travels via runoff w/o passing through pipes. 

· Sierra Club v. Abston (5th Cir. 1980): Strip mining co. contends it is a non-point source because it natural forces (rain, wind, etc.) are the ones directing pollutants into creek.. 
· Holding: Surface Run-Off as a Point Source”: surface run-off [from rainfall] when collected or directed [by the operator] in connection within their activities, is a point source (i.e. doing something that directs or impedes the run-offs direction is a point source)
· Here, the mining activity was the placing of overburden in highly erodible piles, which were then carried away by rainwater though naturally created ditches. 

· Care v. Southview Farms (2d Cir. 1994): Southview Farms, large dairy farm, is spreading liquid cow manure. 
· Holding: Liquid manure spreading operations are a point source w/in the CWA “point source” def., b/c the farm itself falls w/in the definition of a concentrated animal feeding operation (CAFO) and is therefore not subject to the “agricultural stormwater discharges” exemption. 
· Reasoning:
· Cow manure is a pollutant 
· Ct finds that some of the flows are a point source  why?
· maneuver is going through pipes and ending in water bodies 
· vehicles themselves are point sources b/c its collecting manure and then discharging it into fields from which then the manure flows into navigable waters
· manure is there because of operations and the discharges are not the result of precipitation 
· Ct finds  it is a Concentrated Animal Feeding Operation (CAFO) and not an Agricultural cite. Why?
· Diary farm owns more than 2,000 cattle
· Court says that the cows are not wondering outside, but in a concentrate circumstance
· Crops are growing in some fields --> but not grown in the feed lot where the milking cows are confined









· Permits Required for Discharge  ONLY from POINT SOURCES CWA §402

· National Pollutant Discharge Elimination System (NPDES)  CWA §402
· Rule: Administrator—after opportunity for a public hearing—may issue a permit for the discharge of any pollutant, or combination of pollutant, notwithstanding §301, upon certain conditions (CWA §402(a))  Can’t discharge without a permit
· NPDES imposes the tech-based discharge limits on all point sources.
· NRDC v. Costle (DC Cir. 1977): 
· EPA Administrator does not have the authority to exempt categories of “point sources” of pollution from NPDES permit req. 
· However, use of Area of General permits are okay. 
· Reasoning: it forces the Agency to focus on the problems of specific regions & requires that the problems be reconsidered at least every five yrs.  the max duration of permit.
· Permitting Authority
· EPA may administer permitting program or delegate authority to States & Tribes
·  State Permit Program (CWA §402(b)):  
· Rule: States may administer its own permit program for discharges into “navigable waters” within its jx.
· States (the governor) must submit to the Administrator a full and complete description of the program and shall submit a statement that the laws of such state provide adequate authority to carry out the program. 
· The EPA shall approve each submitted state program unless he determines that adequate authority DOES NOT exist.
· NPDES creates a floors (that states have to respect)
· Permits for Dredge or Fill Material  CWA §404(a) & (d)
· The Secretary of the Army Corp. of Engineers may issue permits—after notice and opp. for public hearings—for the discharge of dredged or fill material into the navigable waters at specified disposal sites. 

· Enforcement:
· Citizen Suits (CWA §505): Citizens can sue to: 
· enforce effluent limitations on state/EPA permits & in orders issued by EPA; and
· sue the EPA for failure to perform nondiscretionary duties
· Federal Gov. 
· Can enforce federal or state standards
· Enter, inspect, and monitor

· National Effluent Standards ONLY For Point Sources
· General: EPA required to establish technology-based standards for diff. categories of dischargers and for different types of pollutants.
· Technology-Based Standards  are effluent limits for point sources §301(e)
· “Effluent Limitation”: Any restriction established by State or the Administrator on quantities, rates, and concentrations of chemical, physical, biological, and other constituents, which are discharged from point sources into navigable waters. §502(11)
· E.I. Du Pont De Nemours v. Train (Scotus 1977): Industry (Categorical) regulations are permitted under the CWA.  EPA does not have to do a case-by-case analysis of what should go into permits instead of national performance stds.

· Classes of Pollutants:
· Conventional  commonly found in sewage
· (i.e. sediment, suspended solids, fecal coliform, oil & grease, pH)
· Best Conventional Pollutant Control Technology (BCT)
· Timing: to be achieved by July 1, 1984  extended 1989
· Non-Conventional  Anything not conventional or toxic. 
· (i.e. COD, total organic carbon (TOC), nitrogen, phosphorous)
· BAT Standards
· *EPA authorized to modify stds on a case-by-case basis. CWA §301(b)(2)(F) & 301(g)
· Timing: To be achieved by July 1, 1987  extended to 1989
· Toxic  CWA §307
· Includes a list of 126 specific chemicals called “priority pollutants”
· (i.e. mercury, PCBs)
· BAT Standards CWA §307(a)(2)
· Timing: For initial list to be achieved by July 1, 1984  extended to 1989 
· For all other toxic pollutants to be achieved w/in 3 yrs after EPA adoption of applicable effluent limitation
· NO EXCEPTIONS allowed!

· Technology Based Standards: (Increasing Stringency For Point Sources)
· Best Management Practices (BMP)  CWA §319(a)(1)(C); (b)(2)(A)
· Applies to: 
· Non-point sources
· BMP: requires states to identify best management practices where state water quality stds are not met due to nonpoint sources. 
· Determines state eligibility for fed. technical assistance and program planning funds, but creates NO directly enforceable standard
· Best Practicable Technology (BPT)  CWA §304(b)(1)(B)
· Applies to: 
· Existing Point Sources
· BPT:  EPA must weight costs against benefits, but deferential std
· No  “knee of curve: test required (point where “incremental costs begin to exceed incremental benefits”);
· *EPA has broad discretion to confine weighing costs against benefits to technology it deems available 
· Requires sources to meet stds set by average of best performers in source category. 
· Best Conventional Technology (BCT)  CWA § 304(b)(4)(B)
· Applies to: 
· Existing Sources producing Conventional Pollutants 
· BCT: EPA must consider the reasonableness of the relationship between the cost to achieve effluent reductions and the benefits in order to ensure stds are cost-effective for an industry. (CBA requirement)
· Regulations should NOT impose costs above the BPT std that surpass the “knee of the curve.”
· EPA must compare the cost of private industry to reduce its effluent levels with that incurred by similar publicly owned treatment works 


· Best Available Technology [economically achievable] (BAT)  CWA § 301(b)(2)(A)&(B)
· Applies to: 
· Nonconventional & Toxic pollutants
· BAT: EPA must consider cost, but need not do a cost-benefit balancing test. 
· EPA must find the technology to be economically achievable using a “cost reasonableness “ analysis, but has broad discretion in weighing cost. 
· The EPA has discretion to set BAT based on the single best performer in an industrial source category, or even based on tech not yet available,   so long as there is a reasonable basis for believing it is achievable by the implementation date. 
· For Toxics  may include a zero discharge std. 
· Best Demonstrated Available Technology (BDAT)  CWA § 306(a)(1) & (b)(1)(B)
· Applies to: 
· New Sources  (built after promulgation of applicable new source std (NSPS) by EPA
· New Source Performance Standard (NSPS) IF: 
· (1) construction of the source began after an applicable std was promulgated, OR 
· (2) construction commenced after proposal of a std but before promulgation, where promulgation occurred w/in the required 120 days following proposal. 
· BDAT: Requires best control technology demonstrated and available at time of construction; explicitly allows consideration of process changes and zero discharge. 
· Cost consideration is mandatory  determine if costs are reasonable for the regulated facility to bear relative to other sources in same ind.
· DON’T need to balance costs against benefits
· EPA broad discretion in factoring cost
· Permissible for EPA to force technology!

· Entergy Corp. v. Riverkeeper (Scalia 2009): Cooling Water Intake Structures of Power Plants  Technology-Based Std
· Facts: The power plants have cooling water intake structures that threatened freshwater aquatic life by compression against intake screen (impingement) or suctioning organism into the cooling system (entrainment)
· CWA § 316(b) requires any standard applicable to a point source shall require “that the location, design, construction, and capacity of cooling water intake structures reflect the best technology available for minimizing adverse environmental impact. 
· EPA used Cost-Benefit Analysis when setting the std.
· Court  deferred to the EPA  “The EPA’s view that §1326(b)’s allows for CBA is a reasonable interpretation of the statute, but not necessarily the only possible interpretation.
· Scalia: rejects the idea that “best” means adopt the “best protective std”
· “best” could mean something that is “most efficient” per cost.



· Water Quality Standards (WQS) The Ambient standards
· General:
· CWA § 303  Requires states and tribes to establish Water Quality Standards (WQS) for ALL intrastate water and to review their standards every 3 yrs. 
· CWA § 303(c) State WQS are subject to EPA approval. 
· CWA § 303(b) Authorizes the EPA to issue standards for states that:
· fail to submit their own; OR
· fail to meet the requirements of the Act. 
· WQS & State Certification (CWA § 401): Requires that any applicant seeking a permit or license for activities that will discharge pollutants into waterways obtain state certification that the proposed activity will NOT violate WQS.  
 
· WQS Program
· Three Major Components: (1) Designated Uses (DUs); (2) Water Quality Criteria; and (3) Anti-degradation Policy 

· (1) Designated Use
· Essentially the state designates what the particular body of water will be used for.
· Multiple DU’s can be assigned to different portions of same water body
· Subject to EPA approval!
· *ECONOMIC FACTORS can be considered 
· Examples:
· Drinking water; Aquatic Life; Water-based Recreation; Fishing/Eating; Navigation; Shellfish Harvesting; Agriculture water supply; Industrial water supply

· (2) Water Quality Criteria (WQC)
· *ECONOMIC FACTORS CANNOT be considered when developing the WQC to protect the DU! (MCNR v. Costle (5th Cir. 1980)

· EPA Water Quality Criteria Document: EPA is required to develop Water Quality Criteria Document. 
· Purpose: These are descriptions of the conditions in a water body necessary to support the DUs. CWA § 304(a)
· Similar to the criteria document under the CAA
· Harm-based approach that looks at the science
· These are NOT site specific  general documents
· Serves as a point of reference for states to consider
· State Water Quality Criteria Document:
· Most states just follow the EPA’s criteria document
· NOTE: if they do not use the EPA’s standards, they have to explain why
· State WQC Document  Subject to EPA approval
· Criteria can be:
· Narrative
· i.e. “no unreasonable interference with aquatic life”; “no toxic chemicals in toxic amounts”
· EPA has provided states with three diff. methodologies for translating these criteria into numerical stds for permits. 
· Numeric: 
· Scientifically derived ambient concentrations or other quantitative measures developed by the EPA or states for various pollutants that adversely affect public health or aquatic life.  Pollutants include such things as: pH, turbidity units, temperature, and toxicity units.


· If IN Attainment  (3) Anti-Degradation Policy
· Very similar to PSD in the CAA
· Protect existing use that have attained the desired level
· In place to prevent backsliding from higher ambient water quality to lower ambient water quality

· If Not In Attainment  States MUST List the Water as Impaired
· Total Maximum Daily Loads (TMDLs)  CWA §303(d)
· Steps
· (1) States make a list of the waters not meeting WQS;
· (2) TMDLs are established 
· (3) Pollutant loads are incorporated into a state planning process.
· State planning imposes effluent limitations on non-point sources 
· TMDL: defines the specified maximum amount of a pollutant, which can be discharged or loaded into the waters at issue from ALL combined sources. 
· Sources:
· Nonpoint sources;
· Natural background sources; and
· Individual wasteload allocations (specific portions of the total load allocated to individual point sources)
· Ambient approach to regulating water quality. 
· States set the TMDL
· If the State does not set it, or the Administrator does not approve it, the EPA will set it
· Point Sources & TMDL
· §301(b)(1)(c) requires EPA establish more stringent effluent limitation than §301 would require, if necessary to achieve WQS. 
· *Ambient water quality regulation in the form of WQS & TMDLs can lead the EPA to set effluent limits on point sources that are more stringent than would under traditional tech-based limits.  THEREFORE Imposing a greater burden on point sources
· Dioxin/Organochlorine Center v. EPA (9th Cir. 1995): Section 303(d) allows the EPA to establish TMDLs for waters contaminated with pollutants w/o prior development of tech-based stds (effluent limitations)
· Non-Point Sources & TMDL
· TMDLs CAN ALSO limit non-point sources of pollution!
· Pronsolino v. Nastri (9th Cir. 2002): Pronsolinos and two other private landowners in the Garcia River applied for timber harvesting permits from the CA dept of Forestry. The EPA had set a TMDL for sediment that was 60% below historical loadings although there were no point sources of pollution. As a result the applicants had to incorporate mitigation measures that would result in an estimated 12,314,000 loss of profits
· Holding: EPA's regulations concerning Sec. 303(d)(1) lists and TMDLs apply whether a water body receives pollution from point sources only, nonpoint sources only, or a combination of the two.   EPA's interpretation is entitled to Chevron deference. 
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