Theories of Punishment 
1. Deterrence
a. Specific – dissuade this particular D
b. General – deter all others from committing future offenses – by example
2. Incapacitation 
a. Greatly reduce (or completely prevent) the opportunity to commit future offenses.
3. Rehabilitation
a. form of individual prevention to prevent repetition of the criminal behavior
b. attitude change
4. Retribution
a. Revenge
b. Regina v. Dudley and Stephens – what you did was wrong, you should have sacrificed yourself instead 
5. No punishment without Law 
a. We only punish what is illegal. People need fair warning
b. To make the warning fair, so far as possible the line should be clear. McBoyle v US (transporting airplane across state lines)
Elements of Crime 
1. Actus Reus
a. AR = the commission of some voluntary act that is prohibited by law
b. Can be positive acts or omissions (when there is a duty)
c. Involuntary = reflex or convulsion; unconsciousness or sleep; hypnosis*; not through the will of the actor (ie: pushed) (*not most jurisdictions)
i. Martin v. State guy carried to street by PD did not engage in voluntary act
d. AR might be stretched to include a voluntary act – driving not seizure when man with epilepsy drove and killed 4 People v. Decima  
e. Thoughts alone insufficient
f. Generally no duty to help, omission only AR if there is a duty
i. Legal duty to help: statute imposes duty; status relationship (ie: parent child); K duty; voluntarily assumed care of another to the exclusion of other aid
ii. Most jurisdictions hold there is a legal duty if you put the victim in danger (some say exception to rule, some say creation of duty)
iii. Misprision of a felony (failure to report) is not a crime 
iv. Even battered mothers have a duty to protect their children
g. Barber v. Superior Ct. removal of life support can be a positive act or an omission (decide on policy grounds, is this an act we want to punish?)
h. Possession crimes: possession is not an act unless the possessor knew of his control of the item for a sufficient period to have been able to terminate possession.
i. MPC: D does not have a voluntary act unless he is aware an item is in his possession.
2. Mens Rea
a. Mens Rea Levels
i. Purposefully / Intentionally
1. conscious object to engage in conduct of that nature or to cause such a result 
2. Defendant has the purpose to cause a specific harmful result (specific intent)
ii. Knowingly
1. is aware that his conduct is of that nature or that such circumstances exist and is aware that it is practically certain that his conduct will cause such a result.
2. knew it was virtually certain
3. Jewell Doctrine – bumps D’s MR from recklessly to knowingly when they are “willfully blind” ie: acting with an awareness of the high probability of the existence of the fact in question
4. US v. Jewell – D knew of secret compartment & other facts – realized the risk - but deliberately avoided positive knowledge of the presence of the contraband – D’s MR = knowingly (bumped up from recklessly)
iii. Recklessly
1. consciously disregards a substantial and unjustifiable risk 
2. Default CL required level of MR – old cases refer to as “maliciously”
3. If no MR in statute it’s typically recklessly 
4. D realizes the risks his conduct creates and engages in the conduct anyway. 
a. Regina v. Cunningham (coal gas from meter theft)
b. Regina v. Faulkner (ship explosion)
iv. Negligently
1. should be aware of a substantial and unjustifiable risk 
2. D didn’t realize the risk but any rational person would have 
3. Requirement for regular negligence or gross negligence varies by jurisdiction (State v. Hazelwood Exxon Valedez oil spill – ordinary negligence; Santillanes v. New Mexico cut nephew – gross negligence)
4. SCOTUS in Elonis v. US general negligence standard is disfavored in criminal law. The conventional requirement for criminal conduct is awareness of some wrongdoing.
v. Strict Liability 
1. D didn’t realize, RP may not have realized … we don’t care 
2. No MR is required at all
vi. Determine the level 
1. Statutory language 
2. Determine the material elements and what MR goes with each element 
b. Material Elements
i. Relate directly to the harm or evil the law seeks to prevent
ii. Ds need to have MR (know) the material elements and don’t need to know non-material elements (ie: bank is federally insured)
iii. Determine if elements are material: 
1. Statutory requirements 
2. Moral wrong (non-material if what you are doing is morally wrong anyway, what makes punishment apply)
3. Legislative intent (if purpose of statute will be thwarted by allowing a mistake of fact defense courts will hold not material)
c. Mistake of Fact
i. Only a defense if you need to know the fact (fact is material)
ii. General rule: Ignorance of mistake of fact precludes criminal liability if the mistake means the defendant lacks a mental state essential to the crime charged.
iii. MPC Mistake is a defense if the mistake negates the MR of a material element … unless D would be guilty of another offense if the situation had been as he supposed
iv. Regina v. Prince man took 14yo from her father’s house without his consent. Mistake of fact as to her age (she said 18) no defense, her age is not material, what makes punishment apply is he’s stealing her father’s property 
v. US v. Feola that guy shot was an FBI agent was immaterial, it’s jurisdictional to get the assault into federal court – assaulting wrong in itself
d. Strict Liability
i. Liability imposed without any demonstrated culpability with respect to at least 1 material element. (ie: speeding)
ii. Mistake of fact is not a defense, you don’t need MR.  You may have an involuntary action (no AR) defense 
iii. Identify Strict Liability crimes:
1. No MR language in statute
2. Legislative history
3. Public policy factors 
a. Public welfare (high risk industry)
b. Not a morality offense 
c. Minor offense with small penalty
d. Avoidable 
e. Regulatory crimes
f. Having to prove MR would be a huge burden because there are too many cases (ie: speeding)
iv. US v. Baliant: act’s manifest purpose is to require everyone selling drugs to comply. Doesn’t matter don’t know your drugs are illegal.  US v. Dotterweich mislabeled drugs same, congress wants the burden on drug sellers not the general public. 
v. Morissette v. US M charged with stealing spent bomb casings he thought were abandoned by the gov. Gov says statute doesn’t say D must know he’s taking the property of another, D’s mistake should be irrelevant and crime S/L.  Larceny has always required intent. SCOTUS held absence of MR language in statute doesn’t mean no intent is required. For CL offenses the presumption is against strict liability. 
vi. Vicarious liability is SL. State v. Guminga minority opinion employer can’t be vicariously liable for illegal ETOH sale. 
vii. MPC: no strict liability – violations only & must be specified in statute
viii. May be some situations in which reasonable mistake defenses are appropriate. US v. US Dist. Ct. for Central Dist. of CA adult film case
e. Mistake of Law 
i. General rule: mistake of law is no defense
ii. Exceptions:
1. Negates element of the offense
a. Liparota (“knowing” misuse of food stamps)
b. Knowingly do x in a manner unauthorized by law (works like mistake of fact)
2. Estoppel theory
a. Official misstatement of law (judicial decision, administrative order, official interpretation, law changed)
3. Lambert Exception
a. Regulatory offense with an affirmative duty 
b. Lambert v. CA – felons must register
c. 3 elements: regulatory offense, no notice, failure to act
iii. Personal misreading is not a mistake of law Marrero
iv. Willfully - Good faith belief that one is not violating the law doesn’t need to be objectively reasonable to negate willfulness.  Cheek v. US
Homicide 
1. First Degree Murder
a. Intentional Killing – requires malice and premeditation 
b. Premeditation 
i. (willful, deliberate and premeditated)
ii. Carroll = purpose is all that’s required and it can be formed in an instant
1. Commonwealth v. Carroll – shot wife in back of head & claimed if he’d planned it he would have done a better job
iii. Guthrie/Anderson = purpose + preconceived design – much more deliberation; coolly; (more deliberate and reflective)
1. People v. Anderson – brutal murder of little girl
a. Planning
b. Motive 
c. Manner of killing 
2. State v. Guthrie – nose fixation “There must be some evidence that the defendant considered and weighed his decision to kill in order for the State to establish premeditation” Guthrie still convicted on remand
c. MPC 210.2 = purposely or knowingly (MPC = murder, no M1 or M2)
2. Second Degree Murder
a. Unintentional Killing - Catch all … all other killings that involve malice 
b. Malice = 3 definitions
i. Intent to kill 
1. no real murder 2s in Carroll jurisdictions when there’s an intent to kill
ii. Intent to cause severe bodily harm
iii. Gross recklessness (this is implied malice)
1. Ie: Commonwealth v. Malone – Russian Roulette with 13 y/o
2. US v. Fleming – malice established through conduct which is “reckless and wanton and a gross deviation from a reasonable standard of care” (DUI double speed limit)
3. 2 steps: 1) did D realize the risk? 2) was the recklessness particularly egregious or gross? (Hand balancing test)
c. [bookmark: _Toc497652681]Gross recklessness - steps for determining
i. 1) was D reckless – subjective – did D realize the risk
1. actually aware or must have been aware based on facts 
ii. 2) was the recklessness gross? 
1. Social utility v. magnitude of risk 
2. Social utility – benefit to society; cost of alternatives
3. Magnitude of risk – foreseeability of the harm; type of danger
a. Foreseeability = subjective standard with recklessness 
iii. If gross – Murder 2; if not– involuntary manslaughter (mere recklessness)
d. Provocative Acts Doctrine: (Alternative to FM Rule) implied malice approach where co-felon’s provocative acts create an atmosphere of malice (ie: start a shootout)
3. Voluntary Manslaughter
a. Intentional Killing – heat of passion / provocation
b. [bookmark: _Toc497652677]Requirements: (CL)
i. Actual heat of passion
ii. Legally adequate provocation (objective standard; partial mitigation)
1. 2 Approaches: 
2. Categorical approach  
a. Extreme assault or adultery very strict (completely objective)
3. Reasonable person would have been provoked 
a. RP with same physical/objective characteristics – Camplin 
i. D.P.P. v. Camplin – D’s sex and age may be considered
b. OR
c. RP with both physical and emotional characteristics of D – Casassa (the reasonableness of which is to be determined from the viewpoint of a person in the defendant’s situation under the circumstances as the defendant believed them to be.)
i. People v. Casassa – guy who stalked upstairs neighbor and laid naked in her bed and stabbed then drowned her to be sure
d. We are more likely to call something objective/physical if the jurors are likely to be familiar with it 
iii. Insufficient cooling time 
1. Old CL = here and now
2. Rekindling 
3. Long smoldering 
iv. 2 approaches to hitting someone else 
1. MPC – you are covered 
2. CL: varies by jurisdiction -  provocation is a partial defense that mitigates the level of homicide
a. Justification – he had it coming juris – no mistake mitigation
b. Excuse – we forgive human frailty – mistake mitigation
c. [bookmark: _Toc497652678]MPC – 
i. must be under EED (extreme emotional disturbance) & reasonable explanation for the EED looking from the D’s viewpoint. Look at D’s life, as long as not D’s idiosyncrasy ... use D – this is a very subjective standard 
ii. MPC, no provocation, no cooling time restriction, very subjective
d. In some jurisdictions VM can be the result of an imperfect self defense claim
4. Involuntary Manslaughter
a. Unintentional Killing – negligent homicide: mere recklessness or gross negligence
b. Determine that there wasn’t recklessness before moving on to analyze negligence
c. [bookmark: _Toc497652680] Gross negligence - steps for determining
i. 1) is the D negligent? – Should D have known
ii. 2) was the negligence gross?
1. Social utility v. magnitude of risk 
2. Social utility = benefit to society; cost of alternatives
3. Magnitude of risk = foreseeability of the harm; type of danger
4. Foreseeability = objective standard – could reasonable person have foreseen 
5. Welansky nightclub fire blocked exits = gross negligence 
iii. Dangerous instrumentality doctrine – if you use a dangerous instrument in a merely negligent way it’s gross negligence
d. Negligence v. Recklessness 
i. Negligence = D should have known better  
ii. Recklessness = D must have known better (or did know better)
e. MPC does not have involuntary manslaughter – negligent homicide
5. Misdemeanor Manslaughter Rule / Unlawful Act Doctrine
a. a misdemeanor resulting in death can provide a basis for an involuntary manslaughter conviction without proof of recklessness or negligence. 
b. Limitations: 
i. The violation has to be the proximate cause of the death
ii. Does not apply to regulatory offenses 
iii. Dangerousness – limited to misdemeanors that rise to the level of criminal negligence
6. Felony Murder
a. F-M rule is a strict liability substitute for malice – if you are committing a felony and someone dies you are guilty of murder. 
i. Not limited to foreseeable deaths (Stamp heart attack post robbery = FM)
b. Murder 1 = BARKRM (Burglary, Rape, Arson, Kidnapping, Robbery, Mayhem)
c. Murder 2 = All others 
d. Limitations
i. Inherently Dangerous Felony
1. Felony must be inherently dangerous for FM rule to apply
a. In the abstract (are all of the ways you can commit the crime inherently dangerous?)
b. As committed (typically yes because someone died)
2. Removes the least dangerous felonies from the FM rule
ii. Merger Doctrine / Independent Felony Rule
1. You must have a separate purpose for the felony to qualify for the FM rule (can’t be a step on the way to killing someone or it merges) 
a. Assault with deadly weapon merges 
2. If the point of the felony is something other than harming/killing the victim, the felony is independent and the F-M rule applies. 
3. If you have to prove malice for the underlying felony FM rule does not apply
4. Removes the most dangerous felonies from FM rule
iii. Killing in Furtherance of the Felony
1. 3 issues:
2. Timing – must be during course of felony for FM rule to apply
a. Felony begins with preparation and ends after escape to place of relative safety
3. Who does the killing
a. Agency theory (felon has to do the killing, some shield case exceptions)
b. Proximate cause (really who is responsible) 
c. Felon  - yes in furtherance under both
d. Non co-felon – depends on agency or proximate cause theory 
4. Who is killed 
a. Non co-felon = yes FM rule applies 
b. Co-felon = depends on jurisdiction (some say no, it’s a justifiable homicide)
5. Separate criminal acts – no FM rule for separate unanticipated acts by a co-felon
e. Provocative Acts Doctrine – 
i. not FM - implied malice approach for agency jurisdictions where the death is caused by a non-felon ie: causing a shootout
ii. felon bears responsibility for any killing attributable to the intentional acts of co-felons committed with conscious disregard for life and likely to result in death whether or not co-felon directly caused the death. Co-felon’s provocative acts create malice. 
iii. Provocative act – creating an atmosphere of malice People v. Caldwall robbery suspects being chased cause a shootout - killings which proximately result from provocative conduct by one of the felons that exhibits a conscious disregard for life and a high probability of resulting in death constitute murder
f. Tison v. AZ – for FM death penalty need: major participation & reckless indifference
g. MPC rejects felony murder but creates a rebuttable presumption of extreme indifference to human life when death occurs during a felony
Causation
1. Issue with crimes that require a result – ie: homicide (including felony-murder and misdemeanor-manslaughter) did the D cause the result 
2. Actual Cause –But-for cause (MPC factual cause)
a. D does not have to be the sole cause, but does have to be a link in the chain (Acosta PD chase with chopper crash).
b. Concurrent causes still actual cause
3. Proximate cause 
a. Foreseeability
i. Was the harm foreseeable? (Not the method)
ii.  More likely to find harm foreseeable when D engages in dangerous activities. Arzon 2nd fire, A still proximate cause & Kibbe robbery victim on roadside
iii. Less likely to find harm foreseeable when D’s activities are socially useful – Warner-Lambert factory explosion after warned no proximate cause 
b. Intervening Acts (Subsequent acts)
i. An intervening act is only a superseding act that breaks the chain of causation when it’s not foreseeable. 
1. Issues: foreseeability & type of intervening act 
2. Foreseeability, 
3. who has control, 
4. Policy (who do we want to punish)
ii. Common & foreseeable like acts of nature and med mal typically don’t break chain of causation
1. Vulnerable victims don’t break the chain of causation, you take your victim as you find them
2. Same for victim subsequent refusal of medical treatment – no break
iii. Victim’s voluntary acts –(ie: committing suicide) may break the chain.  (Assisting a suicide is a separate crime)
iv. Victim’s involuntary acts – acts in response to Ds wrongful acts do not break chain of causation ie trying to escape. Stephenson v. State KKK guy victim’s attempted suicide to escape was murder 
v. Multiple perpetrators – some juris. both guilty of murder. Some A attempt and B murder.
vi. Omissions when there is a duty – majority:  these do not break the chain 
vii. Concerted action – drag racing cases – go both ways, argue breaks and doesn’t 
Attempt 
1. Mens Rea 
a. Purpose (specific intent) under CL – we want to be really sure you meant it before we punish you with no result (MR + AR + [no result] = crime) 
i. Smallwood gross recklessness to infect women, but need purpose for the attempt
b. MPC = knowingly (very infrequent, not adopted many places)
2. Actus Reus – 5 approaches (do all 5)
a. First Step
i. Too broad, D can still change mind, lots of innocent reasons for 1st step
b. Last Step
i. Too dangerous, victim at risk, we are probably sure before this 
c. Dangerous Proximity People v. Rizzo (Holmes test)
i. “tends to effect the commission of the crime”
ii. how close someone is to committing harm, how much have they done, how much do they have left to do.  P argues almost done! D argues so much left!
d. Equivocality Test McQuirter v. State
i. Res ipsa loquitur – there’s no other reason to do the action but to commit the crime (how clearly do D’s actions speak for his intent?)
e. MPC Substantial Step 
i. “substantial step strongly corroborative of intent” (2 step test) 
ii. substantial step – (dangerous proximity)
iii. strongly corroborative of intent – (equivocality) 
3. Attempt is inchoate and is a method of making D guilty of the completed crime (typically with less punishment thought not under MPC where punishment is the same) 
a. Can have attempted voluntary manslaughter, but no attempted involuntary manslaughter
b. If you don’t need to know it for the crime, you don’t need to know it for the attempt ie: attempted statutory rape
4. Abandonment: Whether & when & under what circumstances D can abandon an attempt varies by jurisdiction – must be a complete and voluntary renunciation (ie: not because of witnesses or wait for better time, or someone else prevents)
a. OG CL = no abandonment defense

Impossibility
1. Impossibility – completed last step but no result (complete attempt analysis first)
a. Impossibility is an affirmative defense for attempt 
2. Common Law Approach
a. Factual impossibility = no defense 
b. Legal impossibility   = defense (attempting to do that which is not a crime is not a crime)
c. Most of the time can call it either – so use the purposes of punishment 
i. Factually impossible to pick an empty pocket
ii. Not illegal to put your hand in someone’s pocket and take nothing
3. MPC Approach 
a. If the circumstances were as the D believed them to be, would there be a crime? 5.01(1)
i. (almost always yes… they have purpose)
b. Should we mitigate? 5.05
i. Was it dangerous (not just physical danger, is it likely to cause criminal behavior) 
ii. Threat to society?
iii. Is this someone to punish?
4. Key difference between impossibility & mistake -> MR, in mistake D didn’t mean to do bad, in impossibility D did. 
Accomplice Liability 
1. Complete principal analysis first – need to know accomplice to what
a. You don’t need to charge or convict the principal to charge the accomplice 
b. Accomplice is not a separate crime it’s the theory by which you are guilty of the principal crime … accomplice to robbery is how you are guilty of robbery
c. Such a high level of MR because we want to be really sure they wanted the crime to happen since they aren’t the principal actor …. Want the purposes of punishment apply 
d. Principal does not need to know the accomplice is helping 
e. Nuances to pay attention to: strict liability crimes, serious crimes, unforeseen consequences
2. Common Law Categories 
a. Principal in the first degree – the actual perpetrator 
b.  Principal in the second degree – aider and abettor 
c. Accessory before the fact – someone who helps before the crime 
d. Accessory after the fact – someone who knowing a felony has been committed helps after the fact ie: stash loot, let fugitives hang out, etc
3. Mens Rea
a. Knowingly help 
b. Purpose for crime to succeed 
i. Some courts will accept knowingly for serious crimes (rare)
1. US v. Fountain – enough to know the shiv you are giving to another inmate will be used to attack guards.
ii. Hicks v. US – purpose is the right MR
c. State v. Gladstone (UC pot sale referral) there must be a nexus between the accused and the party he’s charged with aiding and abetting. You might knowingly help, but you still need to have the purpose to have the crime succeed to be guilty of aiding and abetting
d. If principal doesn’t need to know the circumstance for the completed crime, the accomplice doesn’t need to either.  Ie: victim is underage in aiding statutory rape 
e. Natural and Probable Consequences Doctrine - Reasonably Foreseeable 
i. Accomplice is guilty not only of the offense he intended to facilitate or encourage, but also of any reasonably foreseeable offense committed by the person he aids and abets. People v. Luparello (send friends for info, friends killed the guy)
ii. What’s reasonably foreseeable can depend on the severity of punishment. Roy v. US guy intended to sell a gun (misdemeanor) charged as accomplice to armed robbery (life imprisonment) 
iii. CL only – MPC does not use this doctrine
f. You only need the same MR as the principal for negligent crimes (ie: drag racing) because it’s impossible to intend a negligent result 
4. Acuts Reus 
a. Help
i. Words can be enough
ii. Mere presence is not enough unless you 1) have a prearranged agreement for your presence to be encouragement 2) you have a duty to help
b. Your help doesn’t have to make the difference – Wilcox v. Jeffery (applauding for foreign musician)
c. Your help doesn’t even have to make the crime any easier (Tally, Judge case)
d. Innocent Agent Doctrine – if you cause an innocent person to complete the crime you are still guilty
5. MPC
a. D guilty if he causes an innocent or irresponsible person to complete the crime … or if he is an accomplice of another person in the commission of the crime.
b. Person is an accomplice if: 
i. Solicits someone to commit the crime
ii. Aids or agrees to aid in the commission of a crime 
iii. Has a legal duty to prevent the offense and doesn’t. 
c. Principal doesn’t need to be prosecuted or convicted
6. Abandonment  
a. Not generally recognized at CL, but many jurisdictions have statutes
b. Must be complete and voluntary & you must take substantial steps to prevent crime

Conspiracy
1. Conspiracy in General
a. Conspiracy = agreement between two or more people to commit a crime
b. Part like attempt: inchoate, separate additional charge, don’t need a substantial step 
c. Part like accomplice liability: vicarious liability, don’t have to do anything, membership is a crime 
d. Conspiracies remain in effect until they are abandoned (no conspirators are engaging in any action to further conspiracy objectives) or until all objectives achieved
2. Elements of Conspiracy
a. Actus Reus
i. Agree
ii. Agreement can be express, implied, tacit or concerted action
1. US v. Alvarez – smile and nod (tacit)
iii. Everyone does not have to agree (join) at same time
iv. You don’t even have to know all the co-conspirators
b. Mens Rea
i. 1) knowingly agree
ii. 2) purpose for the crime to succeed
1. direct evidence
2. circumstantial evidence – D has a stake in the venture
a. inflated prices
b. no other legitimate purpose
c. volume of illegal business is grossly disproportionate to the legal business 
d. People v. Lauria phone answering service – no stake in the venture (tons of legal business)
c. Overt Act 
i. Any act to show that the conspiracy is going forward
ii. Can be a lawful act
iii. Can be done by any co-conspirator
iv. Can be done before you join the conspiracy 
3. Rules about Parties 
a. Gebardi Rule (Gebardi v. US)
i. The person the law is designed to protect can’t be a part of the conspiracy
b. Wharton’s Rule 
i. If the crime requires 2 people (dueling, adultery) and there are only 2 people involved, it’s not a conspiracy
ii. Some crimes like bribery, drug sales & drag racing legislature might want to punish anyway and will legislate that Wharton’s rule does not apply to them. 
iii. MPC rejects Wharton’s rule
c. Unilateral or Bilateral 
i. Bilateral – you must have 2 people (who would commit the crime) or no conspiracy  - this is the federal approach & CA approach (majority)
ii. Unilateral – Garcia v. State G “conspired” with UC to kill her husband - as long as Garcia really thinks and wants to conspire she’s still guilty even if the other guy is an undercover cop and isn’t qualified to be part of the conspiracy.  
1. MPC is unilateral … MPC focuses on MR 
4. Pinkerton Co-conspirator Liability 
a. Pinkerton v. US Pinkerton brothers conspired to illegally sell alcohol over several years. Danial convicted of substantive crimes committed by Walter while Daniel was in prison. Convictions affirmed. 
i. So long as the partnership in crime continues the partners act for each other in carrying it forward. 
ii. All co-conspirators are responsible for substantive crimes of other co-conspirators committed in furtherance of the conspiracy
iii. Ds argue other co-cs actions not in furtherance of the felony 
b. Attempt is a substantive crime even though it’s inchoate 
c. Unlike overt acts, the substantive crimes aren’t retroactive ... you aren’t guilty for substantive crimes committed before you join the conspiracy … but the overt act can be before you join the conspiracy
d. State v. Bridges a co-conspirator may be liable for the commission of substantive criminal acts that are not within the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequences of the conspiracy. 
e. MPC rejects Pinkerton 
i. accomplice liability for conspirators for the substantive crimes of their co-conspirators only when the strict conditions for accomplice liability are met.
5. Single or Multiple Conspiracies – Conspiracy Chain Shape
a. Kotteakos multiple conspiracies - pattern was “that of separate spokes meeting at a common center,” though we may add without the rim of the wheel to enclose the spokes. Kotteakos v US
b. Anderson v. Sup. Ct. Anderson referring patients to an abortion doc (1947) – show rim around spokes by showing that there’s a common interest, the business doesn’t survive without the referrals of others. 
c. Chain single conspiracy – US v. Bruno – drug dealing chain conspiracy with multiple spokes – each is dependent on the success of the whole – (it’s not worth it without multiple distributors … even competing distributors can be in one conspiracy) 
6. Abandonment & Renunciation 
a. Abandonment 
i. Must be complete and voluntary 
ii. D must directly communicate abandonment to co-conspirators
iii. Abandonment stops Pinkerton liability, but still guilty of conspiracy
iv. Many jurisdictions also require you to notify law enforcement or otherwise thwart the conspiracy
b. Renunciation 
i. Must completely & voluntarily renunciate
ii. Must prevent (thwart) the conspiracy
iii. Allows you to avoid the conspiracy conviction 
iv. Still guilty of substantive crimes committed before renunciation (unless deal)
v. Renuncuation is the MPC standard (no abandonment)
Justification Defenses 
1. Justification
a. Justifications are complete defenses. D says I did whatever, but it was not wrong so the purposes of punishment don’t apply. 
2. Self Defense
a. It’s an affirmative defense Defendant has to prove it 
i. Elements called Peterson elements US v. Peterson
b. Threat 
i. of death or serious bodily harm / or some type of serious felony where that’s likely to happen 
ii. MPC uses purely subjective standard
c. Honest fear (subjective fear)
d. Reasonable fear 
i. Reasonable person in D’s situation would be afraid (jury decides; semi-objective standard) 
1. Factors:
2. D’s Prior experiences 
3. The encounter (always)
4. Physical attributes of attacker and defendant
5. D’s relevant knowledge regarding attacker 
6. Most Courts tend to allow evidence of Ds in abusive situations (there are some arguments against this)
7. People v. Goetz (racist NY subway shooter)
ii. The fear must be reasonable, but D does not need to be correct
iii. MPC = completely subjective approach ->D need only show he reasonably believed – if D mistaken, not a complete defense which can affect the level of homicide (drops the level – if belief recklessly or negligently formed) RARE
e. Imminent 
i. 3 approaches to imminence: 
1. Completely objective here and now Norman (old CL)
2. What a reasonable person would believe is imminent (majority approach)
3. Subjective does D believe threat is imminent – inevitable - 
ii. State v. Norman – after days of ridiculous abuse including her attempted suicide and husband trying to prevent medical care – wife shot husband in back of head while sleeping. -> not entitled to perfect or imperfect self-defense instruction – jury still returned VM instead of M1 
iii. Non-confrontational “imminence”: most courts don’t allow
f. No excessive force
i. Proportionate – the force used must be proportionate
ii. Can only use lethal force when facing lethal force
g. Duty to retreat 
i. Only have a duty to retreat when you know you can do so with full safety
ii. Rule: Duty to retreat before using lethal force 
1. State v. Abbot driveway hatchet altercation (nature of the force creates the duty)
iii. Exceptions: 
1. Castle exception
a. no duty to retreat in your own home 
b. Most jurisdictions: no duty to retreat from co-occupant or guest
2. Stand your ground  
a. Problems: incentivizes violence
b. Rationale - Macho, macho man – criminals can’t tell me what to do
c. Increase in homicides and no decrease in other violent crimes 
iv. CL rule – you had a duty to retreat -> we value life -> if you have a choice you have to spare a life … this is a necessity defense. 
v. When does duty to retreat begin – jury issue – no rule 
h. No initial aggressor 
i. You don’t get the defense if you are the initial aggressor – objective standard
ii. Difference between instigator and aggressor 
1. Ie gang members who go into other gang’s territory … instigator or aggressor? Not always easy to tell 
2. Aggressor – 1st person to show act of force or violence 
3. Argue both sides
iii. Typical rule: the first to use some type of violence (or threaten use) is the initial aggressor 
iv. Someone who reached a point of safe haven and then intentionally returns to a scene of violence/confrontation is generally considered an aggressor 
v. US v. Peterson 
1. Can’t create your own justification / defense 
2. Peeps trying to steal Peterson’s windshield wipers.  P went in to get gun & went back out, threatened to shoot if anyone moved & dared guy to come into yard, guy approached with a wrench and P shot him. No self defense, P was the aggressor at that point. 
3. The CL elements of self defense are called the Peterson elements. 
i. Mistake
i. What if in my attempt to defend myself I accidentally shoot someone else? Jurisdictions take different approaches: 
1. Some if your self defense was reasonable – no charges
2. Some do weird causation and it’s the initial aggressor’s fault 
3. Some no full self defense make it negligent homicide 
ii. You don’t have to be right to get the defense you just have to be reasonable 
1. Ie: toy gun and no glasses – get defense but wrong
j. Imperfect Self Defense 
i. Honest but unreasonable fear
ii. Killing is voluntary manslaughter – no malice, similar to heat of passion
iii. Very rarely – involuntary manslaughter (intentional killing graded as unintentional)
iv. MPC – if fear formed recklessly or negligently killing dropped to appropriate grade (super rarely adopted because dumb and confusing)
k. Battered Women 
i. Threat to battered person must still be imminent.  (Bunch of cases where wives shoot sleeping batterers – State v. Norman “inevitable” does not equate to imminent”)
ii. Today in most jurisdictions expert testimony admissible (re reasonableness of fear)
iii. Ultimate question is whether a reasonable person, not a reasonable battered woman, would believe in the need to kill to prevent imminent harm.
3. Defense of Others
a. 2 Approaches
i. Traditional - Stand in other person’s shoes (other person needs to have the right to defend themselves) (minority approach)
ii. Reasonable person would have believed that right of self-defense (other person didn’t need to have the right if your belief they did was reasonable) 
b. Can use deadly force to protect another if that person would have been justified in use of deadly force to defend themselves
4. Defense of Property
a. No deadly force for protection of property People v. Ceballos (spring gun)
b. If you are home, it’s self defense not defense of property and the castle exception applies
c. Stand your ground might create a right to use deadly force to protect your vehicle & against attempted, but incomplete entries. 
5. Necessity (Choice of Evils)
a. Choice of evils 
i. Identify what the choices are
b. No apparent lawful alternative 
i. In jail escape situations to show this you must surrender to law enforcement as soon as you reach a place of relative safety – 
1. Lovercamp approach – factors of specific threat, no time to complain or history of futile complaints, no time/opportunity to go through courts, no violence in escape, reports to authorities as soon as safe
2. SCOTUS– reporting to authorities is a requirement US v. Bailey
c. Lesser Harm 
i. Ds must have made the right choice. 
1. if they did purposes of punishment don’t apply
ii. Life is more valuable than property
iii. Life v. life: 
1. more lives are more valuable than fewer lives?
2. Can’t say more lives are more valuable than fewer if we look at live v life every time 
iv. Most jurisdictions do not allow necessity defense in homicide situations … even to save more lives by sacrificing fewer
v. MPC: more lives more valuable than fewer… (CL no)
vi. At CL needed to be right & correctly choose the lesser harm – now your choice needs to be reasonable. 
d. Imminent 
i. Cl: here & now 
ii. MPC: imminence isn’t a requirement, it’s a factor
e. Can’t bring harm on selves 
i. If you’ve created the situation, you had alternatives
f. No contrary legislation 
i. Usually civil disobedience cases
ii. D can’t weigh the evils / values because congress already did
iii. US v. Schoon protesters threw blood in IRS office protesting war in El Salvador. No necessity defense, lawful alternatives, indirect civil disobedience (not breaking the law they are protesting about)
iv. Medical Marijuana – no exception under federal law – congress has already done the balancing – no rebalancing. 
g. No Defense for Economic Necessity 
i. American value of independence; there are lawful alternatives (food banks, shelters, jobs); D may have brought the necessity on themselves by losing their job, or being an uneducated minority.
h. Necessity as policy - Terrorism & Torture 
i. Public Committee Against Torture v. State of Israel high court won’t preauthorize use of torture in interrogations of terrorist suspects, but isn’t ruling out use of necessity if criminal charges brought for the torture 
ii. Bybee memo – necessity defense for torturing could be invoked when gov. officials are more certain a particular individual has information needed & more likely it appears large terrorist attack will occur 
6. Law Enforcement Use of Force 
a. Use of force justifiable when believed immediately necessary 
b. No deadly force for misdemeanor arrests
c. Deadly force when 1) in response to deadly force or threat of deadly force or 2) in response to “forcible and atrocious crime” 
d. The force must never be excessive in relation to the harm it seeks to prevent.
e. CL deadly force never permissible to prevent a misdemeanor or effect a misdemeanor arrest. 
f. Scott v. Harris flight (from a misdemeanor) creates a grave public safety risk and officers are justified in using deadly force.
g. Officers may meet force with force, and if threatened with deadly force, she can respond in kind (allows deadly force in misdemeanor arrests)
h. Tennessee v. Garner in order to use deadly force to prevent a felon’s escape, an officer must have “probable cause to believe that the suspect poses a threat of serious physical harm, either to the officer or to others.”
i. courts restricted deadly force to situations involving “forcible and atrocious crime.”
j. Not complying + honest and reasonable belief that suspect was imminent danger to others = use of lethal force okay

Excuse Defenses 
1. Excuses 
a. D admits action was bad, but deny full or any responsibility & purposes of punishment don’t apply 
2. Duress 
a. Cl: 
i. 1) Threat of imminent harm (imminent = here and now)
ii. 2) Threat to D or people close to D
iii. 3) Type of harm - threat of death or serious bodily injury
1. no economic duress (ie: burn your house down)
iv. 4) Such fear that an ordinary person might yield – objective 
b. MPC: 
i. 1) No separate imminence requirement (it’s a factor) 
ii. 2) Threat to D or person close to D (same as CL)
iii. 3) Type of harm -  unlawful force 
1. The more serious the threat the more serious crime it excuses 
iv. 4) Person of reasonable firmness in D’s situation 
1. Allows for putting jurors into D’s situation
2. Really helps battered women
c. CL Limitations to duress: 
i. Can’t use duress if you put yourself in that situation where duress might be necessary 
1. Because then the purposes of punishment apply
2. Gang members can’t say they threatened me – they put themselves in that situation by joining the gang
ii. Can’t use for murder 
1. MPC can use for murder if sufficient duress 
2. Some juris. Allow duress to drop the degree to manslaughter 
iii. Requirements are so strict under CL because it’s a full excuse / defense 
1. Prosecutors like CL 
2. Defense prefers MPC (Unless like Fleming D is surrounded by courageous people)
d. Duress is an excuse - you didn’t make the right choice, but we forgive you and your human weaknesses (complete defense)
e. Toscano chiro threatened & falsified medical records – MPC much better for him – threat was a future threat
f. Reasonable / Ordinary Person
i. MPC and Most CL – no special instruction for immaturity (teens) or being mentally retarded (must meet “ordinary” or “reasonable person” standard)
ii. Battered Woman’s Syndrome – courts split on if evidence of this can be admitted to show reasonableness of yielding 
iii. State v. BH NJ no BWS evidence re reasonableness, but admissible to show why D did not recklessly put herself in that situation by staying with her abuser 
g. Imminence 
i. CL imminence is a requirement; MPC imminence of threat is a factor
ii. US v Fleming court marshalled for cooperating with North Korea while a POW.  Threatened with death march or living in cave, none of the other POWs cooperated. Death not imminent. 
iii. US v. Contento-Pachon the opportunity to escape must be reasonable (drug smuggler apprehended in LA said can’t go to Bogota PD – they are corrupt)
3. Insanity
a. Insanity is a complete defense 
b. M’Naghten Rule / CL Insanity defense 
i. M’Naghten’s Case – tried to kill Prime Minister of England because the torries in his town were after him. Acquitted for insanity. M’Naghten rule: 
ii. 1) Every man is presumed to be sane 
iii. 2) Affirmative defense – D has to prove it 
1. a) at the time of the crime 
2. b) disease of defect of the mind 
3. c) D does not know the nature and quality of the act 
4. OR 
5. if he did know it he did not know how act was wrong
a. can be moral or social wrong – same thing laws come from our morals 
iv. CL Additions to M’Naghten over time 
1. OR
2. d)  irresistible impulse 
a. Because it’s super difficult to tell when you can’t resist and when you choose not to resist some jurisdictions don’t follow 
3. OR
4. e) deific decree 
a. Because of your disease or defect you believe god is talking to you (very narrow exception) 
b. most jurisdictions only good god acceptable 
c. State v Cameron god told me to kill the devils in my stepmother – deific decree
d. State v Crenshaw Muscovite religion – no 
c. MPC
i. 1) still presume person sane
ii. 2) still going to be affirmative defense
1. a) at time of crime 
2. b) mental disease or defect 
3. c) lacks substantial capacity to appreciate the wrongfulness (cognitive test …if you don’t know what you are doing you can’t know if it’s wrong.) 
4. or 
5. to conform conduct to the requirements of the law (volitional test) 
iii. MPC – disease/defect does NOT include repeated antisocial conduct 
d. Difference between CL and MPC
i. CL: knowing / MPC: substantial capacity to appreciate 
ii. CL had developed the irresistible impulse volitional test
iii. Everything in CL in MPC – ie: deific decree is inability to appreciate wrongfulness
iv. MPC better for ∆s – substantial capacity -> Ds who sometimes know and sometimes don’t
v. Know difference between insanity and competency
e. Mental Disease or Defect - Factors to consider in determining disease or defect 
i. Factors:
1. Clear symptoms?
2. Do medical and scientific communities support recognition as a defense?
a. Treatments 
b. Diagnoses 
c. Medical history 
3. Number of cases 
4. Stigma 
5. Faked / sincere 
a. Do we think you can control it?
6. Did you bring it upon yourself (Andrea Yates had another kid after being warned not to)
a. How much do we feel you are not to blame? 
7. Verifiable? 
8. Policy reasons to include/exclude this as a disease? 
ii. Continuum from psychosis -> sociopath (anti-social behavior) – where on it does D lie
iii. Drugs – only if there’s a permanent verifiable change to your brain. 
1. Just using – you brought it on yourself; punishment applies 
iv. State v Guido – mental health and criminal definitions different – make sure experts using the right standard  
f. The Volitional Test
i. Blake v US 5th Cir schizophrenia – adds MPC volitional test
ii. US v Lyons 5th Cir 15 yrs after Blake – removes volitional test – line between irresistible and I don’t want to resist too thin; volitional test already covered by cognitive test
1. CL jurisdictions still split 
iii. MPC retains volitional test – unable to conform conduct 
g. Wrong 
i. Ds must know actions are legally or morally wrong. 
ii. Laws come from morals so legally wrong and moral wrong tend to be synonymous 
iii. State v. Crenshaw guy who made up Muscovite religion where you have to kill wives you suspect are cheating knew killing her was wrong because he tried to hide her body and the crime.  Holds legal wrong is the correct standard.
iv. CA morally wrong is the correct standard 
h. Competence – Dusky Standard
i. Insanity = at time of crime; competency = at time of trial
ii. Dusky Standard – To be competent D must be able to:
1. Consult with attorney
2. Have rational understanding of proceedings Dusky v US
iii. You are competent if you have amnesia and can’t remember the crime 
iv. If incompetent, we will commit and treat you until you are competent 
i. No execution of the insane (of the mentally retarded either)
4. Diminished Capacity
a. D/C is an affirmative, partial defense.  3 Approaches: 
b. Brawner approach -> 
i. Take a specific intent crime (usually purpose) down to a general intent crime (usually reckless) when there is a lesser included general intent crime
1. Ie: premeditation to recklessness 
a. M1 -> M2 (not to voluntary manslaughter because you still committed a purposefully killed someone in VM… would still need to have purpose)
ii. Know: What’s the level of MR for the crime and is there a lesser included crime?
iii. Expert testimony allowed to show d/c resulted in no MR for crime US v. Brawner 
c. Clark Approach: 
i. No diminished capacity defense 
ii. D must show insanity defense applies or no expert testimony 
iii. 3 types of MR evidence: observation evidence, mental disease evidence (by experts), capacity evidence (by experts).  Only observation admissible if don’t meet insanity criteria Clark v. Arizona
d. MPC Approach §4.02(1)
i. (1) Evidence that the defendant suffered from a mental disease or defect is admissible whenever it is relevant to prove that the defendant did or did not have a state of mind which is an element of the offense. 
ii. Always relevant for any crime 
iii. Can drop specific intent down to general 
iv. Can drop general down to no crime (so would be a complete defense for that level of crime)
v. MPC all about MR 
5. Intoxication
a. Voluntary Intoxication
i. Works just like diminished capacity – is a partial defense
ii. Drop specific intent to general intent 
1. ONLY if lesser included crime (MPC too)
iii. Even under MPC
iv. People v. Hood D shot a cop in the leg during a struggle.  Wanted intoxication negating MR instruction. Held assault with a deadly weapon is a general intent crime so no evidence of intoxication admissible.  Voluntary intoxication only available when specific intent crime with lesser included offense. 
v. State v. Stasio some jurisdictions will only allow a voluntary dropping only for serious crimes such as M1  M2 (restriction of the defense)
b. Involuntary Intoxication 
i. Is a full defense 
1. Even if no lesser crime 
ii. Ways to become involuntarily intoxicated
1. Taken under duress 
2. Don’t realize taken 
3. Pathological effect (unexpected reaction)
iii. Regina v. Kingston guy drugged a pedophile and taped him molesting a teen.  No involuntary intoxication defense.  This is disinhibition and the intent existed prior to the intoxication (not all juris. apply this, he may never have acted if not drugged). 
c. How drunk do you have to be?
i. Impaired.  “Prostration of faculties” Liquid courage not enough
d. If you’ve used drugs so much you’ve burned out your brain and we can see it on a scan -> you can get an insanity defense. 
6. Entrapment
a. D excused because Gov unfairly induced D to commit crime - 2 standards
b. federal: whether someone was predisposed to commit the crime 
i. inducement by gov official or informant - someone working UC
ii. D not predisposed to commit the crime 
1. if you are looking already to commit the crime it’s not going to work as a defense
c. CA approach: no focus on D’s predisposition. Focus on how sneaky, how inappropriate is the gov.’s behavior? Would they be pushing a normally law abiding person with this behavior? – The gov’s conduct would have induced a law-abiding person to commit a crime. 

Rape 
1. CL definition: Definition – sex by force, threat, or intimidation & the victim resisted 
a. Every jurisdiction has gotten rid of requirement to resist 
2. force, threat, or intimidation - exists because we don’t believe the victims 
a. too easy of a crime to make up and blame men for … want to make it so it can’t be “she just had 2nd thoughts”
3. What kind of force counts? 
4. For criminal law – D has a defense if he reasonably thinks woman has consent
5. Modern Definition: = sex without consent by threat, intimidation, or force. 
The Death Penalty & Punishment Revisited 
1. 4 times more likely to get the death penalty for killing a white victim as a person of color 
2. more people of color executed 
3. Super expensive -> costs much more to execute 
4. CA 250 million a pop to execute a person 
5. NOT a deterrence 
6. No death penalty for juveniles or mentally retarded persons or non-homicide crimes 

Policy Question
Issues we should be identifying & rectifying as a society that we just dump into the criminal justice system
· Mental health
· Treatment super expensive
· Stigmatized 
· [bookmark: _GoBack]Andrea Yates and Steven Green – long histories … Green no help, too expensive
· Addiction 
· (Race)
· W people more likely to be found to be justifiably defending themselves from a black person by juries 
· Trayvon Martin 
· Stand your ground rules – people feel they have to/get to “defend” themselves from black youth with lethal force 
· No economic necessity defense 
· Battered women 
· Not considered part of their background for the reasonable person provocation standard in VM.
· Self-defense – 
· In jurisdictions that require retreat from one’s home when the aggressor is also a lawful occupant Battered Women aren’t entitled to a self defense instruction
· Allowable v disallowable evidence of BWS in showing reasonableness of yielding to a particular threat 
· CL no evid of BWS to show succumbing reasonable
· MPC BWS is part of “D’s situation”
· Death penalty 
· Recidivism 
· No economic necessity defense 
· 
Good Samaritan law – like European countries, our general lack of responsibility to one another allows us to keep treating some people as lesser members of society. People know they can get away with crimes like spousal and child abuse because others won’t do anything.  If the law continues to come from our morality, there should be a legal obligation to help one another when it is safe for us to do so. 

Death penalty 
· Encourages & makes violence acceptable. 
· Racially inequitable – more likey to get it if you kill a white person than a black person 
· EXPENSIVE
Final FYI
Kid’s names: Saulie, Javi, Dani (Danielle)
100 min Q 3Ds
60 Min Q 2Ds
10 Min Policy Q

Preparing for the Exam handout: 
Heading
State rule w/ elements 
Then apply facts to rules 
MPC: EED, rational exp fro D’s perspective 
Insanity 
Defenses – necessity, duress
Impossibility 
Include counter arguments 
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