Admin Law Study Sheet 
1. Administrative Law & Administrative Agencies 
1. Administrative Law 
a. Gilmore v. Lujan: 
i. Agencies have rules that have the force and effect of law. 
ii. If the agency is acting lawfully and has created a rule within their purview the court can’t second guess that or create anything different. 
2. Agencies 
a. Administrative agencies typically have both legislative (ability to make rules and regulations that have the force of law) and judicial power (ability to decide cases).
b. Wyeth v. Levine - congress has delegated to an agency authority to regulate, congress can create laws that preempt… so congress can also delegate to an agency right to create preemption laws… court asks what is the agency doing and is it doing it right 
c. Deference – courts will defer to agencies in some situations because the agency is the expert
d. Regulatory agencies (EPA, OSHA, FDA, etc…) and Social and economic welfare agencies (VA, HHS, Dep. Of Labor)
3. Agency Accountability & Congress
a. Congress can control agencies through: 
i. Delegation in organic statute
1. Subpoena power 
2. Limit scope of judicial review (or general suit provision)
3. Intelligible principle 
4. Rulemaking procedures
5. Penalty power – ability to issue monetary penalties or injunctions
6. Should be cost benefit analysis 
7. Reg-Flex (mandatory under APA) – or other presentment to congress before becoming effective 
ii. Funding
iii. Include a sunset clause – ie: agency lasts only 5 years
iv. Delay approving appointees – advise and consent 
v. (Congress delegates authority to agency and to executive branch to enforce)
vi. Can repeal any federal regulation – or legislate around it 
b. INS v. Chadha  
i. Act: one house veto could result in the deportation of someone the Attorney General determined could stay in the US as a resident alien. (AG says yes, HR vetoes AG -> deportment)
ii. Congress cannot reserve for itself a veto of an action within the executive branch.  
iii. Legislative process = bicameralism & presentment. If Congress reserves a veto, there’s no presentment & it’s unconstitutional. 
c. Congressional Review Act 
i. Creates an expedited process for Congress to repeal any regulation by a simple majority vote in each house.
ii. Agencies must submit all rules before they become effective.
iii. For major rules (expenditures in excess of 100 million as determined by the agency) congress has 60 congressional days to disapprove 
iv. Both houses submit a joint resolution of disapproval of the rule – if both houses pass it and president signs it – the rule is repealed 
v. Used to overturn “midnight” regulations pushed through by the last president at the end of their presidency when the new president and congress are all of the opposite party of the outgoing president.  Trump used most in history. 
vi. US v. Nasir 
1. Many courts hold that CRA precludes judicial review. Unclear if it’s all compliance with CRA or congressional action. 
2. If there is a failure under the CRA it’s not clear if the court can review
3. Always judicial review of constitutional issues.
4. Here DEA complied with CRA so no need to review. 
4. Agency Accountability & the Courts 
a. Johnson v. US RR Retirement Board
i. 3 issues: 
ii. How much authority does a court have to hold an agency accountable 
iii. Deference given to agency’s interpretation of its own organic statute
1. Here none: RR Board not interpreting its own statute, interpreting the SSA 
iv. Problem with nonacquiescence 
1. RRB has already been told to comply by 2 circuits and court warns them they are ruling RRB must comply and intracircuit nonacquiescence will not be tolerated
b. Nonacquiescence
i. Intracircuit nonacquiescence 
1. Agency refusal to apply the precedent in the same circuit 
2. is bad and some courts question the constitutionality of it. 
3. Negates the role of the 3rd branches checks and balances 
ii. Intercircuit nonacquiescence
1. agency disregard for the authoritative influence of a circuit court's ruling on a point of law when the agency is deciding an identical point of law in a similar factual situation within another circuit.
2. Historically intercircuit nonacquiescence is tolerated … 
3. SCOTUS is really only taking cases where the circuits underneath are fighting each other anyway
c. Judicial Review 
i. Always permissible for constitutional issues. 
5. Agency Accountability & the President
a. Presidential Power 
i. Appointments 
ii. Removal power 
1. Cabinet level positions 
a. Except in independent agencies
2. At some point the employee is so low on the totem pole they do not play an important function in the President’s agenda and are not subject to removal by Pres. 
3. This will be determined by the language in the organic statute 
iii. Setting of policy (this is why Pres. can remove high level officials)
iv. Representing agencies in SCOTUS actions (Solicitor General in DOJ) so setting their litigation positions 
b. Independent Agencies 
i. Perform their duties without reporting to the president 
ii. Are quasi-legislative and quasi-judicial – mini 3 branch systems themselves
iii. commissioners can’t be removed by the will of the president
1. removal upon term expiration  
2. removal for cause 
iv. President makes appointments to these so he has some influence, but no control to remove anyone
v. Very small number of independent agencies 
1. Consumer financial protection bureau 
2. SEC 
3. FCC
vi. Humphrey’s Executor v. US – FTC - duties are performed without executive leave and must be free from executive control.  It’s quasi-legislative and quasi-judicial. Congressional authority includes fixing their terms and forbidding their removal except for cause.
1. FTC is an independent agency (function is what’s important)
c. Principal or Inferior Officer? Morrison v. Olson 
i. Principal (ie: cabinet head, first few undersecretaries below) -> can be removed because they are part of the Pres.’s governmental policy agenda 
ii. Inferior (just carrying out daily functions)
iii. Test: central to the function of the executive branch; with limited jurisdiction and tenure and lacking policymaking or significant administrative authority
iv. President can remove / keep principal officers 
v. Congress can restrict president’s removal of inferior officers 
vi. Ask: Whether the removal restrictions are of such a nature that they impede the President’s ability to perform his constitutional duty?  The functions of the individuals at issue must be evaluated in that light.

2. Delegation of Powers 
1. Legislative Power
a. Legislative Process
i. Bicameralism; Presentment (to pres. for signing); publication (to public)
ii. The statute is the source of agency authority and agency limits 
iii. OG rule “a delegated authority cannot be delegated” so agency lawmaking invalid
b. Panama & Schechter (1935)
i. Only 2 cases SCOTUS has ever struck down a delegation
ii. Panama -> Pres. empowered to prohibit interstate transportation of oil. SCOTUS held delegation invalid because the statute contained only the bare delegation.  Congress had not stated in whether or in what circumstances the President was to exercise the prohibitory authority. Dispositive issue: the adequacy of the standard in a statute delegating legislative power.  The statute must contain a standard.
iii. Schechter -> gave President authorization to “approve ‘codes of fair competition’ for the governance of trade and industries.”  Broadest delegation congress ever made – completely delegated all of its authority in commerce to the president without limits 
1. Since 100% delegation to president – delegation improper
iv. Must be enough of a guideline … something we can test against … factors 
c. Intelligible Principle Standard
i. “The Legislature in delegating power must limit or guide an agency’s actions in some meaningful way.” 
ii. 1) No delegation of policy function
iii. 2) congress is required to provide the parameters within which the agency should act
iv. 3) court will be able to test the exercise of the discretion against the ascertainable standards (judicial review)
1. guidelines? Factors? Something we can test against? 
v. Intelligible principle must contain: the policy objective, the scope, the limitations (and not create something new)
vi. Mistretta v. US (1989)
1. SCOTUS upheld sentencing guidelines generated by the United States Sentencing Commission, an agency of the Judicial Branch. - legislature is supposed to do this but created a commission instead
2. To meet the Intelligible Principle Standard court found: congress identified the goals, the purpose and proscribed a specific tool (guidelines system) for the commission to follow
vii. Whitman v. American Trucking Ass’ns -> issue re delegation to EPA under the Clean Air Act -> to protect the public health with an adequate margin of safety, fits comfortably within the scope of discretion permitted by our precedent = intelligible principle
viii. In short: must be a purpose / goals and then something we can measure against 
d. Agencies acting in the area of individual’s constitutional freedoms should continue to face tougher scrutiny by federal courts. 
2. Judicial Power
a. Power is Quasi-judicial (courts still have power of review)
b. Private Rights 
i. Rights between two private individuals, which can be the government in cases such as personal injury
ii. Typically reserved for courts … unless so integral to agency’s purpose (ie: worker’s comp)
c. Public Rights 
i. Rights in dispute between individual and government agency.  
ii. Those rights directly related to the agency’s primary regulatory authority.
iii. A private right that is significantly intertwined with the purpose of the administrative act. (ie: worker’s compensation)
iv. Always delegable to an administrative agency 
d. When Agencies can Adjudicate
i. Congress can delegate powers of adjudication to agencies (and circumvent courts) when: 
1. 1) the issue is one of public rights, and 
2. 2) the issue involves private rights when they are closely integrated and necessary for the agency to carry out its administrative charge.
ii. Thomas v. Union Carbide Agricultural Products – public rights suit does not need to include the government as a party (ie: worker’s compensation – a private right correctly adjudicated by agencies)
iii. State v. Mechem – worker’s compensation is “quasi-judicial” not clearly judicial, judicial power wasn’t conferred to agency and agency can adjudicate worker’s comp claims. 
iv. In Re Opinion of the Justices - invalid delegation of judicial power when commission deciding legal rights between private parties (low value MVA claims)
e. Agency Penalties 
i. There must be express legislative delegation for penalty power to exist in an agency
ii. virtually all major administrative regulatory schemes provide for civil monetary penalties.  
iii. Most regulatory agencies have the delegation to issue injunctions. 
iv. Agencies cannot enact criminal penalties.
v. Congress may provide for the deportation of aliens and delegate this to ICE (previously INS) (and can imprison deportees once found in violation)
f. Substantive Limitations Requirement
i. An administrative agency my constitutionally hold hearings, determine facts, apply the law to those facts, and order relief – including certain types of monetary damages – so long as: 
1. (i) such activities are authorized by statute or legislation and are reasonably necessary to effectuate the administrative agency’s primary, legitimate regulatory purposes, and 
2. (ii) the “essential” judicial power, (i.e., the power to make enforceable, binding judgments) remains ultimately with the courts, through review of agency determinations. McHugh v. Santa Monica Rent Control Board 
a. rent control - example of a private right so integral to the public it was delegable to an agency
6. Sunset Clause 
a. a measure within a statute, regulation or other law that provides that the law shall cease to have effect after a specific date, unless further legislative action is taken to extend the law.

3. Investigations and Inspections 
1. Investigations and Inspections in General
a. Investigation is an executive function.
b. Agencies only have the investigative authority delegated to them by congress. (may be none or limited)
c. Agency may investigate “merely on suspicion that the law is being violated, or even just because it wants assurance that it is not.”
d. Limitations of agency investigation: no violation of 4th, 5th, 6th or 14th amendments 
i. 4th -  unlawful search and seizure
ii. 5th – no self incrimination 
iii. 6th right to an attorney 
iv. 14th – due process
e. Important distinction between agency and PD investigation – agency investigates to determine if regulatory violations (not crimes)
2. Voluntary Disclosure 
a. Might want to voluntarily disclose because it narrows scope, or is quicker or cheaper or penalties for violation less severe 
b. No selective waiver of privilege – In re Pacific Pictures Corp. (DC Comics) Party waives attorney-client privilege by voluntarily disclosing privileged documents to the Gov. – can’t then claim the privilege later
3. Compulsory Disclosure
a. Administrative Warrants & Inspections & Scope
i. Administrative Warrants 
1. Admin searches still require a warrant unless violation is in plain view (Platteville) or search of pervasively regulated industry (NY v. Berger)
2. Nature and breadth of search depends on delegation in statute 
3. Valid warrants specify the object of the search – limits the object and determines the reasonableness of the object of the search.
4. Can be less particular than a criminal warrant.  Balance the private interest against the government’s interest in that which is being sought
5. Warrants – search and seize (seized includes seeing, hearing, or carting off)
ii. Camara – Administrative Search Warrant Standard
1. Standard for obtaining administrative search warrant - Camara v. Municipal Court …San Francisco: The need for inspection must be weighed in terms of the reasonable goals of code enforcement. 
2. Does not require evidence of a specific violation
3. Authorizes an “area inspection” designed to protect public health and safety
4. Camara is a relaxed warrant requirement for a generalized regulatory scheme (do not need to show probable cause a violation exists)
iii. Marshall v. Barlow’s Inc. probable cause for an administrative warrant can be based on a showing that reasonable legislative or administrative standards for conducting an inspection are satisfied with respect to a particular establishment
iv. Platteville - Warrant Requirements 
1. Platteville Area Apartment Assn., et al. v. City of Platteville – housing violation admin warrant for violation x, used to invasively search for violation y. Not okay. Y not listed on warrant, so no searching for it, unless in plain sight. 
2. Camara standard … allows warrants with no probable cause when enforcing housing code … satisfied by reasonableness of regulatory scheme that includes compulsory inspections
3. No other requirements of warrants relaxed
4. Warrant must be: 
a. (1) Under oath and describe with particularity 
b. (2) the place to be searched and 
c. (3) the persons or things to be seized (allows determination of reasonableness) (plain view exception applies)
5. Here: warrants don’t include violation of multiple occupancy code – so search for that violation (checking closets) impermissible … unless violation in plain sight
6. Can’t use Camara standard as a pretext for finding a specific violation 
v. School Searches 
1. Safford Unified School District v. Redding School search “will be permissible in its scope when the measures adopted are reasonably related to the objectives of the search and not excessively intrusive in light of the age and sex of the student and the nature of the infraction.”
2. School search requires reasonable suspicion and balancing student’s privacy v. risk to gov./school (reasonable suspicion, not probable cause)
vi. Cost Benefit Analysis 
1. Cost benefit analysis: what is the cost and the benefit of the privacy v the risk to the gov. 
2. The risk to the school is rather high, so we are going to relax the search of students.  Here specific to schools but cost benefit used in general to look at what is the benefit of the search in the public’s interest.
3. Constantly weight if the search is in the public’s interest 
4. Where does the privacy interest lay against the public’s interest in the search. 
vii.  Dow Chemical: open field doctrine – no expectation of privacy in open areas
b. Warrantless Searches and Inspections of Pervasively Regulated Industries - NY v. Burger
i. [bookmark: _Toc497231616]Pervasively regulated industries are exception to warrant requirement 
1. They have a reduced expectation of privacy
2. They have notice they will be inspected from the statutory scheme 
ii. Reasonableness of warrantless searches (require 3 things) NY v. Burger
1. Substantial government interest
2. Warrantless inspection must be necessary to further the regulatory scheme
3. The statute’s inspection program must provide a constitutionally adequate substitute for a warrant
a. Advise search is made pursuant to the law and has a properly defined scope
b. Be carefully limited in time, place and scope
iii. Discovery of crimes during a properly conducted administrative search okay
iv. That inspectors have arrest power (conducted by PD) not a problem
c. Subpoenas 
i. Agency must be granted subpoena power in its organic statute. Unlike a warrant, the agency can’t just self-effectuate the subpoena.  They’ll need a court order to force you to comply.  (Warrants you must comply with, then you can disqualify stuff later)
ii. As a general rule, courts will enforce an administrative subpoena if 
1. 1) the subpoena is within the statutory authority of the agency; 
2. 2) the information sought is reasonably relevant to the inquiry; and 
3. 3) the demand is not unreasonably broad or burdensome
iii. Investigatory subpoenas are permissible – agency doesn’t know if a violation has occurred, but is looking to see. US v. Morton Salt
iv. When investigative duties delegated to agency it may take steps to inform itself as to whether there is a probable violation of law. 
v. FTC v. American Tobacco Co. some ground must be shown for supposing that the documents called for do contain evidence. 
vi. Civil Aeronautics Bd. V. Hermann - the unduly broad scope of an administrative subpoena may no longer be set up as a defense in the enforcement proceeding. - Look at the reasonableness 
d. 5th Amendment and Privilege 
i. Shapiro v. US – required records exception to the 5th amendment. 
ii. There is no right to privacy in documents the law requires you to keep.  You have notice you are not protected. 
4. Privacy and Access to Information 
a. Freedom of Information Act requires agencies to disclose records upon request. 
b. FOIA Exceptions
i. Classified
ii. National defense / foreign policy
iii. Certain internal agency matters
iv. Documents complied in connection with an investigation
v. Privacy rights (several exceptions)
vi. Trade secrets and confidential commercial and financial info
vii. Personnel and medical and similar files (personal privacy)
viii. Documents complied for law enforcement purposes
c. The agency must show that the requested documents come under one of the exceptions
d. National Archives v. Favish Favish wants death scene photos under the FOIA but gov argues come under an FOIA exception for documents compiled for law enforcement purposes. Held also come under personal privacy rights exception – family still has a right to privacy. 
e. Favish in order to request disclosure of documents that come under an exception the requestor must establish a sufficient reason for the disclosure 
i. 1) must show the public interest sought is a significant one and 
ii. 2) the disclosure will further that interest
f. Open Meetings and the Brown Act – if there is a quorum of members the meeting must be open to the public. 
i. Government should be in the sunshine – want it to be open 

4. Rules and Rulemaking 
Rules
1. Rules v. Orders
a. Rule
i. Rules: prescribe future patterns of conduct and are applied generally to all stakeholders 
ii. Holmes time test: Rules prescribe future patterns of conduct 
iii. Berger applicability test: rule has general application to all members of a broadly identifiable class.
iv. APA - §551(4) defines a rule as the “whole or part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency.”
1. General applicability – applies to everyone 
2. Particular applicability – applies to specific individuals or situations
b. Order
i. determines liabilities after an adjudication and applies to specific parties 
ii. Determines liabilities based upon present or past facts and laws and applies to specific parties. 
c. Calling something an order or a rule doesn’t make it an order or a rule… look at the creation and the application 
d. Paralyzed Veterans of America v. Scty. VA issue: is opinion by VA general counsel an order or a rule? Court looked at agency intent, no notice and comment, not published, not a policy statement and not absolutely binding on its face like a rule (counsel can issue a new one), held: not a rule
i. Judicial review if it was a rule because direct appeal is allowed on rulemaking. 
ii. No judicial review of an order. Have to have the individual aggrieved party appeal. (after exhaustion of remedies)
iii. Court reviewed APA rulemaking procedures to determine if rule or order. 
e. Cordero v. Corbisiero – “Saratoga Policy” for punishing jockeys is a rule –a fixed general principal applied without regard to the facts and circumstances of an individual case.
i. Rules must be created through rulemaking: needs notice and comment – if policy is going to apply to every jockey it needed to be enacted through the correct procedures 
ii. Doesn’t matter what you call it, it’s a rule – look at application 
f. Scope of general application – Morales v. CA DOC order re treatment of prisoners to be executed held a rule: The protocol declares how a certain class of inmates, those whose execution dates have been set, will be treated so is a rule.
2. Substantive / Legislative Rules 
a. Substantive / legislative rules are created under delegated rulemaking authority and require rulemaking procedures 
i. Affect rights and obligations in the future
ii. Properly enacted regulations have the force & effect of law
b. A rule qualifies as legislative if it is intended to stand on its own, apply generally, is adopted in accordance with proper authority, and is done so under the APA or other procedures outlined in the organic statute
c. If it’s a rule – was it enacted appropriately / correctly?
d. In re Permanent Surface Mining issue re Scty’s authority to create rules. Held Scty has general grant, there’s an intelligible principle and the general grant is in keeping with the intelligible principle.
e. An agency issuing a legislative rule is itself bound by the rule until that rule is amended or revoked. Reuters Ltd. v. FCC (agency must follow its own rules, even when unfair)
f. Retroactivity is not favored.  Will only be possible if agency has express statutory grant of retroactive rulemaking power. Agency determination that it has this authority is not entitled to any deference by reviewing court. Bowen v. Georgetown University Hospital 
3. Nonlegislative rules 
a. Nonlegislative rules in general:
i. Non-Legislative rules deal with policy, and the primary question is whether a non-legislative rule, should, in fact, be considered legislative in nature, thus dictating the power of the rule. These can be policies, interpretive rules or guidelines
ii. Nonlegislative rules should not have a substantive effect on our rights or liabilities
b. Policy statements
i. This is how we are going to take action or review x
ii. Not binding & may be given some deference by courts 
c. Interpretive rules
i. How agency is going to construe their statutes and rules … statements about existing rules
ii. Not binding but given deference by reviewing courts
iii. A rule is interpretive if it cannot stand on its own, merely supplements existing rules, does not amend existing rules, and is not intended to be generally applicable in the future.
d. Procedural rules 
i. Internal operational rule – how an agency conducts their business (ie: how to file an application)
ii. Procedural rules can become legislative rules when they trigger due process … when an agency is altering rights someone would have under the constitution 
iii. Test: rule intended to confer significant procedural rights on parties or create an orderly method of doing business
e. Determining whether a rule has legal effect:
i. Whether in the absence of the rule there would not be an adequate legislative basis for enforcement action or other agency action to confer benefits or ensure the performance of duties?
ii. Was it published? (in code of federal regulations)
iii. Did agency use its legislative authority?
iv. Does rule amend a prior legislative rule?
v. If answer to any is yes – legislative rule not interpretive rule American Mining Congress v. MSHA
vi. GE v. EPA – if binding on its face it’s a substantive / legislative rule (bound other non-EPA parties)
f. Electronic Privacy Info. Ctr. v. US Dept. Homeland Security 
i. TSA argues its decision to screen passengers with the advanced imaging technology (AIT) that creates images of unclothed passengers falls under all 3 of the above nonlegislative APA rulemaking exceptions. Held: it’s a violation of procedural due process – TSA must go through notice and comment rulemaking procedures 
ii. Policy Statement: not a policy statement because it’s binding – its mandatory for passengers  
iii. Interpretive rule: the policy substantively changes the experience of passengers and is thus not interpretive 
iv. Procedural rule: not procedural – it’s substantive because by creating images of naked passengers TSA is invading their personal privacy 
Rulemaking 
1. All rulemaking requires notice and comment 
a. Rulemaking authority comes from the organic statute (intelligible principle)
b. Rulemaking procedures can come from the organic statute or the APA 
i. APA is the default if no procedures in organic statute
2. Informal Notice and Comment Rulemaking
a. Notice
i. APA §553 requires notice of proposed rulemaking including the 
1. “(1) a statement of the time, place, and nature of public rulemaking proceedings; 
2. (2) reference to the legal authority under which the rule is proposed; and 
3. (3) either the terms or substance of the proposed rule or a description of the subjects and issues involved.” 
ii. Must include how to participate
iii. Applies to substantive and legislative rules (not interpretive or procedural rules)
iv. Agency exempt from notice and comment when “impracticable, unnecessary, or contrary to the public interest.”
b. Comment 
i. Can be written submission
ii. the agency shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments with or without opportunity for oral presentation. §553(c)
iii. APA does not mandate a minimum comment period (often 30 days)
c. Logical Outgrowth 
i. If the agency changes the final rule after the comment procedure they will not have to redo notice and comment if the changed rule is a logical outgrowth of the original.
ii. Did the interested parties have the opportunity to comment on the subject of the rule?
d. Publication
i. Regulations have the force and effect of laws – we are presumed to know the laws – therefore rules and regulations must be published. 
e. Good Cause Exception
i. Agency exempt from notice and comment when it finds that “notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest” §553(b)
ii. Use of the good cause exception is subject to judicial review
iii. Used mainly for national security or public health reasons
iv. Mack Trucks, Inc. v EPA 
1. Impracticability allows an agency to address situations of immediate danger
2. Unnecessary means matters that are merely ministerial, of no real consequence to industry or the public
3. Public interest – rare case when ordinary procedures would actually harm public interest. 
v. Jifry v. FAA – Liberal use of exception in 9/11 and “war on terror”
1. After 9/11 FAA wanted to ban pilots from certain places from flying into the US 
2. FAA suspended licenses of 4 pilots from Saudi Arabia and when x then withdrew the complaint then immediately made an effective immediately rule to the same effect without using rulemaking procedures.
3. FAA suspended notice and comment procedures for rules amending requirements for obtaining pilot “airman certificates” to fly in US
4. Used good cause exception
f. Vermont Yankee v. NRDC – APA is the ceiling (comment is the procedure at issue)
i. §553 informal rulemaking procedures are the ceiling that can be imposed by a court 
ii. Agency can implement more stringent procedures on their own but court cannot. 
iii. On the Record after opportunity for hearing: Key language that must be in the controlling statue in order to require adjudicatory type evidentiary/judicial hearing. Vermont Yankee. 
iv. US v. Florida East Coast Railway - A statute requiring an agency to act “after hearing” is not enough to trigger the formal rulemaking requirement. Must say “on the record”
v. When statutory language is unclear (such as saying “after public hearing”) Courts must defer to agency judgment
3. Formal Rulemaking APA §§556 & 557
a. Applies to rules that are required to be adopted on the record after an agency hearing– §553(c) (the phrase “on the record” is what triggers formal rulemaking)
b. Formal rulemaking includes the right to submit evidence and to cross-examine the agency
c. Agency burden of proof higher in formal rulemaking 
i. Informal = arbitrary & capricious 
ii. Formal = substantial evidence test (there’s a preponderance of evidence for the rule) 
d. §557 the decision needs proposed findings and conclusions, supporting reasons for decision… on judicial review agency findings of fact “if supported by substantial evidence, shall be conclusive”
4. Cost Benefit Analysis
a. Not part of APA. 
b. Agency must perform a cost benefit analysis to show the benefit to society and the costs financially and to society
c. Regulations can only be enacted if the benefit to society outweighs the costs
d. Agency must find alternative approaches to objections regarding net cost
e. This is created by executive order or by congress in the organic statute (so some agencies can be exempt)
5. Reg-Flex – Final Regulatory Flexibility Analysis APA §604
a. Applies to all rulemaking that takes place under the APA- it’s specific to the APA
b. Certain types of major rules that effect small businesses have to be presented to congress so congress can override them during the period of time if necessary
c. APA §553 calls for a final regulatory flexibility analysis containing: need for and objectives of the rule; significant issues raised by public comments; estimate of the number of small entities to which the rule will apply; description of the reporting, recordkeeping and other compliance requirements of the rule; and steps the agency has taken to minimize the significant impact on small entities.  
d. Reg-flex analysis is mandatory and submitted to congress. 
e. Allows congress to stop the rule or legislate around it
f. Agency’s obligation is simply to make a reasonable good-faith effort to address comments and alternatives
g. If agency hasn’t complied - adversely effected small businesses have the opportunity to challenge the rule for failure to comply with §604
h. Two remedies upon judicial review: 1) invalidate or “stay” the rule’s operation against small business pending reg-flex analysis (typical) or 2) invalidate the rule. 
6. Bias
a. Different from in adjudications 
b. Rulemaking is legislative and bias is presumed to exist legislatively
c. Do not disqualify rulemakers for having bias unless we can truly show that they’re unable to carry out their duties in a constitutional fashion (almost impossible standard)
7. Impartial Adjudicators – Informal Rulemaking 
a. Assn of National Advertisers v. FTC – What is the standard be for an impartial adjudicator in rulemaking? Holding: An agency member may be disqualified from a rulemaking proceeding only when there is a clear and convincing showing that he has an unalterably closed mind on matters critical to the disposition of the rulemaking. 
i. Cinderella (disinterested observer) standard is for adjudication 
b. This is the standard for informal rulemaking.  This is a VERY difficult standard to meet.  It’s hard to show someone has an unalterable closed mind. 
c. Issue not decided yet for formal rulemaking
8. Ex Parte Contacts 
a. 2 views on ex parte contacts in informal rulemaking 
i. HBO v FCC – ex parte contacts invalidated informal rulemaking 
ii. Action for Children’s TV v FCC ex parte contacts did not invalidate informal rulemaking – minority view 
iii. LISTEN TO THIS AGSIN review session 8:50 … minority view = Harris said the opposite in the study session – the HBO case holds ex parte contacts are fine and that this is the majority 
b. Review Session: Ex parte contacts are typically okay under HBO we learned that this is the traditional rule, again this is a legislative function. 
c. No ex parte contacts allowed in formal rulemaking (decision must be on the record)
9. Working Through Rules Problems 
a. Is it a rule? 
b. Is it legislative / substantive (general application, binding, forward looking, etc…) or is it policy, interpretive, procedural? 
c. Required to undergo formal rulemaking?
d. Notice
e. Comment
f. Publication
g. Reg-flex? 
h. Cost benefit if required 
10. Substantive rule is a legislative rule – has same force and effect as statue created by the legislature … or is it an interpretation, policy or a guideline, 
11. **PUBLICATION PROCESS ??????
a. Published in the Federal Register and codified in the code of regulations 
b. *** Once the agency has created the rule through the proper rulemaking process, they must publish it in the Federal Register.  Cost benefit analysis? Reg-flex? Determine if major ($100 million)  
c. Law/rule not effective unless published 

5. The Right to be Heard (Adjudicatory hearings)
1. Legislative v. Judicial Functions 
a. Due process only applies to adjudicatory proceedings not rulemaking proceedings
b. 3 Factors for assessing whether agency action is rulemaking or adjudication: (In re Appeal of Stratton Corp.)
i. Is the inquiry of a generalized nature rather than having “a specific, individualized focus.”
ii. Does the inquiry focus on resolving some sort of policy-type question and not merely resolution of factual disputes
iii. Is the result of prospective applicability and future effect.
c. Something very individualized can still be a rule Anaconda Co. v. Ruckelshaus – rule limiting emissions still a rule even though only 1 smelter in county. (only applied to them)
d. Holmes time test. 
e. Dickinson applicability test – rules = general applicability; adjudication = particular applicability 
2. When does due process require a hearing before an agency?
a. Bi-Metallic and Londoner -> when is an oral hearing required?
i. Bi-Metallic – “Where a rule of conduct applies to more than a few people, it is impossible that everyone should have a direct voice in its adoption.” - the right to submit written argument meets constitutional due process hearing requirement.  Issue: RP tax increase in Denver
ii. Londoner – Where a relatively small number of persons are concerned, who are exceptionally affected, in which each case is really based upon individual grounds, there is a right to an actual oral hearing.  (individual grounds – tax assessed based on road front footage)
b. Adjudicative Facts  Hearing
i. Who, what, when, etc.. facts about the parties, their activities, business and properties
ii. Londoner involved adjudicative facts (feet along a road)
iii. Exceptions to the Adjudicative Facts Right to be heard: 
1. The adjudicative facts aren’t in dispute. Hollinrake v. Law Enforcement Academy. Hollinrake submitted his eye test which doesn’t meet the criteria – the fact isn’t in dispute. 
2. Decisions are made by observation by technical experts or objective tests: inspections, licensing/grading tests, elections  
c. Legislative Facts  no hearing 
i. Not about parties – general facts
ii. Bi-Metallic involved legislative facts
iii. In general: rulemaking involves legislative facts (& no due process right)
d. Privileges 
i. Even if the proceeding is adjudicatory due process only applies to life, liberty and property – no due process for privileges!
ii. Smith v. Liquor Control Commission – liquor license is a privilege (does not have the characteristics of property), so no due process right, only rights to procedures laid out in statute.  
iii. Privilege holders still have substantive due process rights, but aren’t entitled to procedural due process rights. Cafeteria Workers Union v. McElroy (when employee discharge reasonable, substantive due process observed, not entitled to procedural due process right to a hearing)
e. Privileges v. Entitlements  
i. Professional license and other licenses with property like characteristics are entitlements not privileges. 
ii. Look to the statute and to the rights conferred with the license (esp. liquor and other business licenses) to determine if the license has property rights
iii. Entitlement has been defined to include any significant property interests, including statutory entitlements 
f. Property Interests 
i. Deprivation of a property interest creates a due process right to be heard
ii. Cushman v. Shinseki – Veteran applying for VA benefits has the same property right that a veteran with benefits has – nondiscretionary statutorily mandated benefit veteran is entitled to as a right. 
1. Mathews Balancing Test: personal interest very high, risk of erroneous deprivation very high …. 
2. Gesture of due process is not due process. Due process has to be tailored to the circumstances.
iii. Brookpark Entertainment v. Taft Brookpark challenged a statue allowing voters to revoke their liquor license as a violation of their due process right to property.  Court must look beyond the label to determine if the license is a property right in a functional sense.  The nature of the interest, not what the interest is called prevails.  Held. Just because revocable doesn’t mean not property, in OH the liquor license is a property right so holder must be afforded due process. (begin by examining the interests that attach to the license)
g. Liberty Interests 
i. Deprivation of a liberty interest creates a due process right to be heard
ii. Liberty interest = right to pursue what you want; live among peers equally
1. Atypical or significant hardship cases 
2. Constantly weigh the risk - how much liberty is at stake
iii. Hedrich v. Board of Regents Prof discharged after failing to make tenure sued – was unable to show D’s behavior was so stigmatizing that it crossed past defamation all the way to infringement of a liberty right. 
1. termination is only stigmatizing if it is accompanied by a publically announced reason that impugns the employee’s moral character or implies dishonesty or other job related moral turpitude.  
2. stigma + standard
iv. Marion v. Columbia Correctional Institution Marion sued after being sentenced to 240 days of segregation with no hearing Held: 240 days of segregation in this case was sufficiently long to implicate a cognizable liberty interest if the conditions of the confinement were sufficiently severe.  
h. Waiver
i. The right to a hearing is not absolute – a party can waive it
ii. National Independent Coal Operator’s Assn. v. Kleppe the relevant act doesn’t mandate a hearing with findings unless operator requests a hearing, if not requested then operator waived right to hearing. 
3. What kind of hearing does due process demand?
a. What are the procedural minimums required by:
i. The Constitution (due process), and/or
ii. The agency’s statutes and rules from their organic statute?
iii. Const. due process will always prevail if conflict between the two
iv. §554 informal hearings; §§556 & 557 formal hearings 
b. Goldberg v. Kelly
i. Due process may be flexible
ii. Holds because of the grievous nature of the loss welfare is an entitlement (has become a right), not a privilege.
1. “The extent to which procedural due process must be afforded the recipient is influenced to the extent to which he may be “condemned to grievous loss.”  
iii. Adequate notice & opportunity to be heard before deprivation required. 
iv. The opportunity to be heard, may be flexible, and must be tailored to the capacities and circumstances of those who are to be heard. 
v. Hearing does not have to be formal or on the record, but decisionmaker must be impartial. 
vi. Goldberg court requires:
1. Notice
2. Right to be heard 
3. Present own evidence & witnesses 
4. Confront and cross examine adverse witnesses 
5. Right to bring an attorney 
6. Impartial adjudicator
7. Opinion should articulate the facts adjudicated and the reasoning for the decision (for judicial review the last part of due process)
vii. After Goldberg, the law appears to require a hearing in all instances in which entitlements are at issue.
1. Welfare, unemployment, public education, government employment, immigration (once in US), a right to which one has a legitimate expectation of entitlement (ie: professional license)
c. Goss v. Lopez
i. Held education is a property right because its compulsory and applicable to every child in the state. If gov. is going to compel you to do something they are creating a right they can’t just take away.  (It’s also a liberty right)
ii. Students entitled to a pre-deprivation (suspension) notice of the charges and hearing.  May immediately follow the infraction. No delay needed between notice and hearing. 
iii. As long as pre-deprivation, the hearing can be just the right to confront – ie: speak to principal first. 
iv. Goss – a relaxed view, is there a liberty interest – less than a full hearing but we want to avoid erroneous deprivation – so allow a student a voice – something appropriate in the moment
v. (Goldberg says full hearing and Goss says something appropriate in the moment)
d. Mathews Balancing Test – Mathews v. Eldridge (to evaluate due process procedures)
i. Issue: Does due process require a pre-deprivation hearing before termination of disability benefits? No. 
ii. Evaluation of procedural due process requires consideration of 3 factors:
1. The private interest that will be affected by the official action
2. The risk of an erroneous deprivation of such interest through the procedures used and the probable value, if any, of additional or substitute procedural safeguards
3. The government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail. 
iii. Once there is a due process right to be heard Matthews test determines what process is due

6. Evidentiary Hearings and Decisions 
1. Evidentiary hearings must have basic court procedures with notice of time, place, law and charges; opportunity to submit evidence and conduct a defense (ie: cross examination); right to counsel; right to impartial trier of fact; formal record; opportunity for internal agency appeal, opportunity for judicial review.
2. Parties in Interest - Standing
a. Parties must have standing to bring a case before an agency (& obtain judicial review)
b. Doctrine of Private Attorneys General - Office of Communication of the United Church of Christ v. FCC – landmark case expanding standing to include members of the public who are affected or aggrieved (have a sufficient interest) in addition to parties with an economic interest.  
i. Want to allow for 3rd parties to intervene to act as consumers of the environment – we are allowing certain groups to intervene 
ii. Must still have a right that’s been affected & aggrieved 
iii. Not 1 person … a group. Group represented by a leader 
iv. Used to be allowed for economic or electrical interference – being expanded for other situations in Of. Com. of UCofC v. FCC 
c. Agencies are free to create rules / procedures to define who has standing
d. Ashbacker Doctrine - Where there are mutually exclusive competing applications in licensing cases, there is a right to a combined evidentiary hearing.  Sarasota County Public Hospital v. Department of Health (clinic denial)
i. Must give hearing for both – joint hearing 
3. Nature of Hearing 
a. Notice
i. Notice must be reasonable: must be timely enough and include sufficient detail to allow for preparation of a defense.
ii. Notice must contain the time of the hearing and the agency’s jurisdiction
iii. Yellow Freight – Dept of Labor notice re terminated employee’s complaint re fired in retaliation for being ill §405(b); at hearing evidence re also fired because of testimony re termination of another employee §405(a).  YF had no notice re (a) at issue and (a) not fully litigated at hearing so Scty of Labor’s ruling reversed and remanded.
1. If there’s a change during the hearing you can litigate it then but that’s not what happened in YF
2. Parties are entitled to notice of the charges against them.  A decision cannot be based upon findings of the violation of law that were not:
a. 1. Noticed in the Administrative Complaint.
b. 2. Noticed at hearing with the full opportunity to litigate.
b. Public Hearings
i. When due process requires a hearing it normally requires a public hearing.
ii. 2 tiered test to determine if a hearing should be public: 1) whether the place and process have historically been open to the press and general public and 2) whether public access plays a significant positive role in the functioning of the particular process in question 
iii. Under test disciplinary hearings are not public. Final determination is public Johnson Newspaper Corp. v. Melino
c. Counsel 
i. Administrative Litigants are entitled to counsel at their own expense.  §555 Any limitations to such a right, if there are, would be contained in agency Organic Statutes, and/or, Regulations.
ii. Wolff v. McDonnell SCOTUS inmates don’t have a right to counsel in disciplinary hearings, but if they are illiterate or the issue is complex they may be assisted by another inmate or by staff
iii. Federal agencies have power to regulate the qualifications of counsel who appear before them…rulemaking power includes the authority to control practice (including allowing laymen to act as counsel)
4. ALJs – Administrative Law Judges 
a. ALJ’s carry out many of the same functions as judges – oaths, subpoenas, evidentiary rulings, hold conferences, rule on procedural requests, recommend decisions, etc…
b. Provisions to keep ALJ’s independent from agencies:
i. ALJ may not be responsible to, or subject to supervision by, anyone performing investigative or prosecutorial functions for an agency §554
ii. Employed & managed by Office of Personnel Management 
iii. Assigned their cases on rotation
c. ALJ’s decision final in APA realm ... must be appealed 
i. States not so – in CA it’s an proposed decision that the agency will adopt or not
d. Deciding officers need not actually hear the witnesses’ testimony. Guerrero v. NJ
i. He who hears must decide … doesn’t mean ultimate decisionmaker has to have “heard” the evidence – can be a written record they rely on 
5. Bias 
a. An impartial decision maker is a core guarantee of due process – 1616 Second Ave. State Liquor Authority 
i. Public official made public statements about incident – is entrenched in his own position with an unalterably closed mind 
b. Legal bias – bias that requires an adjudicator to disqualify himself
i. Financial interest 
ii. Personal bias or prejudice
iii. Conflict of interest
c. Rosa v. Bowan Even where no one error, standing alone, would suffice to set aside an administrator's determination, a large number of errors can have the combined effect of rendering a hearing unfair and inadequate. (ALJ was a jackass – can’t forsake fairness & due process because of heavy caseloads)
d. Rule of Necessity – when it can’t be avoided, judges with a personal interest must hear the case. Ie: when federal judges sued – all judges effected SCOTUS had to hear
e. Cinderella standard for impartial decisionmaker: whether “a disinterested observer may conclude that [the decisionmaker] has in some way adjudged the facts as well as the law of a particular case in advance of hearing it.”
6. Combination of Functions 
a. It is fair that the same agency investigates and prosecutes the case as hears the case and makes a determination. An agency can adequately separate functions as long as the investigator / prosecutor isn’t the decisionmaker. Withrow v. Larkin
b. Once there are filed charges he who investigated and prosecuted cannot be engaged with the ultimate decision maker Withrow v. Larkin
c. Beer Garden v. State Liquor Authority – woman who had been the prosecuting attorney was promoted to be on the commission.  Error for her not to recuse herself when the case came before the commission – she isn’t an impartial judge and fundamental fairness requires her recusal.  – The will to win example
d. The will to win – litigators have the will to win and must separate their functions from others once they begins litigation (can still talk to the decisionmaker about other matters)
i. Applies to ex parte communications too 
e. Within the 1 case can only act in one role – different roles in different cases is okay 
f. CA – Morongo Tribe of Indians v gambling board 
i. Atty is giving board advice on A, B, and C cases and is prosecuting the Morongo case at the same time
ii. As long as prosecutor is keeping a wall – keeping them separate those communications are okay 
iii. The only communication that must cease is in the prosecutorial realm 
g. An attorney intimately involved in the underlying issues that lead to a case can’t then advise the hearing ALJ … (Beverly Hills Bar case where the attorney advised one of the parties and then advised the ALJ was a failure of separation)
7. Evidence 
a. Evidence
i. §556 Any oral or documentary evidence may be received, but the agency as a matter of policy shall provide for the exclusion of irrelevant, immaterial, or unduly repetitious evidence…
b. Hearsay & the Legal Residuum Rule
i. Relevant evidence not admissible in court, including hearsay, is admissible at an administrative hearing.
ii. Although nothing wrong with admission of this hearsay evidence, "findings of fact cannot be based exclusively on hearsay evidence. They must be supported by a residuum of legal evidence competent in a court of law. Wagstaff v. Dept. of Employment Security Wagstaff terminated from USAF for purported drug use. He admitted to one time only, but coworkers said regular user.  Reports with their statements included as evidence. 
iii. Hearsay and otherwise inadmissible evidence in a judicial proceeding may be used in an administrative hearing if:
1. Findings cannot be exclusively based upon the hearsay or other traditionally inadmissible evidence.
2. There must be a residuum of legal evidence which could be competent in a court of law.
iv. CA administrative hearsay rule: hearsay evidence cannot be direct evidence, but may be used to support or explain other validly admissible evidence.
1. This is what Harris says the rule is.  The book does not. 
v. Hearsay rules relaxed in some contexts: Out of court medical records can be used in an agency hearing to prove the truth of the matter asserted unless the claimant has subpoenaed the doctors. Richardson v. Perales - they are direct evidence without testimony – this is an exception to the legal residuum rule 
1. We are going to allow them in as if they are direct evidence and give them a credibility determination. 
a. Credible, but less than a live witness 
2. Medical records tend to be specialized and credible.  So if you don’t challenge it, we are going to let it in as direct evidence.   
c. Burden of Proof
i. Burden of ProofProduction: burden to produce evidence – enough to make a prima facie showing to simply get into the proceeding itlsef 
ii. Burden of Persuasion: burden to convince / persuade = Burden of Proof
iii. If the evidence is evenly weighted, the party with the burden of proof (persuasion) loses.  
iv. APA proponent has to prove their case by a preponderance of the evidence. 
v. Director, Office of Worker’s Compensation Programs v. Greenwich Collieries True doubt rule shifted the burden of persuasion to the party opposing the benefits claim when the evidence was evenly balanced – held inconsistent with APA & department can’t shift burden. 
1. No burden shifting… burden is on the proponent 
vi. Steadman v. SEC proponent of a rule or order under APA § 7(c) had to meet its burden by a preponderance of the evidence. Held burden of proof means burden of persuasion. 
vii. Exception is immigration cases where the standard is clear and convincing evidence before someone is deported. 
d. Illegal Evidence & The Exclusionary Rule 
i. To discourage PD from obtaining evidence illegally the exclusionary rule prohibits the admission of illegally obtained evidence. 
ii. Traditionally excludable evidence is not per se excludable in the administrative context.  The question is one of balancing – a cost – benefit analysis. (of applying the rule in the admin context v costs of applying it)
iii. The Exclusionary rule does not typically apply in administrative cases. 
1. Except CA 
2. Medical board / others investigators are PD and can arrest. 
3. Huntington Beach PD and Board of Cosmetology raid – evidence was excluded in both the criminal and administrative/regulatory hearings 
iv. Powell v. Secretary of State Powell wants BAL evidence excluded from his DL suspension hearing because he successfully got it excluded from his criminal hearing.  Balancing test: Regulatory hearings are not quasi-criminal. Purpose of rule is to deter PD, criminal exclusion was the PD deterrent. Cost to society: letting this guy keep driving drunk & exclusion would create huge burden in license suspension hearings. Held: exclusionary rule does not apply
v. INS v. Lopez-Mendoza SCOTUS held the exclusionary rule does not apply in deportation hearings after conducting cost benefit analysis
8. Exclusiveness of Record 
a. [bookmark: _Toc497632496][bookmark: _Toc498890700]APA §556: “The transcript of testimony and exhibits, together with all papers and requests filed in the proceeding, constitutes the exclusive record for the decision.”
i. Conclusions may not be based on matters outside the record
b. Reasons for record exclusiveness:
i. Ensure decisions have an adequate basis in fact
ii. Basis for party to challenge the agency’s reasoning and decision correctness
iii. Have to have a record for judicial review 
c. Banegas v. Heckler it “exceeds the bounds of propriety for an ALJ to become a witness” ALJ followed claimant & opined fine even though agency expert even said injured. – Judges should not be witnesses
d. Ex Parte communications are not part of the record.  Agency must make them part of the record or decision subject to reversal. §557(d)
9. Decisions and Findings 
a. Pre APA – Morgan v. US
i. Morgan I
1. The one who decides must hear
2. the officer who actually decides the controversy may do so on the basis of evidence taken by an examiner and thereafter sifted and analyzed by some other subordinate.
3. As long as decisionmaker can show they reviewed and used the evidence can’t challenge their thinking – presumed to do their job appropriately
ii. New England Telephone & Telegraph Co. v. Public Utilities Commission NET applied for huge rate increase, 16 days of hearings, initial order from hearing examiner then shortly after time for filing exceptions, final order denying published. Officials charged by statute with the duty of making a decision must consider and appraise the evidence on which their decision is based. Morgan 1. But due process does not require that they hear or read all the testimony and they may properly rely on the reports of subordinates.
iii. Florida Economic Advisory Council v. FPC – FPC decision challenged after 5 months of hearings and record of 20k pgs. 22 days after the commission received the record it issued its decision. Majority held no Morgan 1 violation. Burger “It’s not for the courts, short of flagrant extremes, to tell the administrative agencies how long they must ponder before coming to a decision.”  
iv. Morgan II-IV Not okay to probe the mental processes of the decisionmaker or question then regarding thier decision process.
b. APA §557(b)
i. The person presiding at the hearing makes an initial decision, that decision then becomes the decision of the agency without further proceedings unless there is an appeal to…the agency within the time provided by rule
ii. The ALJ issues an initial decision which is the decision unless appealed.
iii. This may be provided for differently in the agency’s organic statute.
iv. Not how CA works (ALJ issues a recommendation)
c. Logical nexus
i. There must be a logical nexus between facts adduced at hearing and ultimate decision 
1. Between the facts, the law, and the conclusion
ii. Enough to show the link between how
iii. Need because, why, the analysis and the reasoning
iv. Very important for judicial review
v. Adams v. Board of Review of Indus. Commission
d. APA §557(c)
i. All decisions must include a statement of findings and conclusions and the reasons or basis therefor on all material issues of fact, law or discretion presented on the record

7. Judicial Review 
1. Judicial Review §701
a. 2 Issues: 
i. Is judicial review available?
1. May be specifically provided for
2. Specifically precluded 
3. Statutory silence 
ii. What is the scope of review?
b. Judicial review available unless 1) statute precludes it or 2) action is committed to agency discretion by law 
i. Unless constitutional issue – then always judicial review
ii. When agency has discretion there’s no meaningful standard upon which it can be judged
c. Judicial review can be limited by the organic statute
d. When court not specified default is district court first (some statutes specify DC circuit or directly to court of appeals)
2. Statutory Silence 
a. When… definite personal rights are created by federal statute, …, the silence of Congress as to judicial review is, …, not to be construed as a denial of authority to the aggrieved person to seek appropriate relief in the federal courts…  Stark v. Wickard (milk producers trying to enjoin enforcement of dual payment plan)
b.  Bowen v. Michigan Academy Judicial review will not be cut off unless there is a persuasive reason to believe that was congress’ intent. 
i. The aggrieved party has the right to protect their individual statutorily created rights even if not expressly stated in the statute  
3. Statutory Preclusion
a. Department of Environmental Protection v. Civil Service Commission
i. But we emphasize that however explicit the statutory language, judicial review cannot be completely precluded. 
ii. First, if a constitutional right is implicated, some sort of judicial review must be afforded the aggrieved party.
iii. Second, judicial review is mandated when the agency has acted illegally, unconstitutionally, or in excess of its jurisdiction.
b. Very narrow standard - Once courts have determined agency has not exceeded its authority or violated Constitution, laws or own regulations – judicial review is complete. 
4. Judicial Review of Agency Discretion
a. §701(a)(2) – no judicial review if decision of agency is committed to agency discretion by law.  
i. Is there a meaningful standard against which to measure the agency’s actions? If no, it’s discretionary
b. Webster v. Doe
i. CIA head can terminate employees he deems necessary in the interest of national security
ii.  “deem” then no measureable guide for judicial review so discretionary & no judicial review
c. Heckler v. Chaney 
i. Prisoner petition to FDA to investigate and enjoin use of drugs in executions.  FDA declined and prisoners sought judicial review. 
ii. SCOTUS previously held: an agency's decision not to prosecute or enforce, whether through civil or criminal process, is a decision generally committed to an agency's absolute discretion
1. Rebuttable by showing agency didn’t follow guidelines for exercising its enforcement powers in organic statute
iii. Agencies are free to marshal their resources as they see best – similar to prosecutorial discretion 
d. Massachusetts v. EPA 
i. Refusals to promulgate rules are thus susceptible to judicial review, though such review is "extremely limited" and "highly deferential."
1. Arbitrary and capricious standard of review 
ii. Full case below in standing section
5. Standing
a. §702 A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action has standing within the meaning of a relevant statute, is entitled to judicial review thereof
i. APA applies when organic statue does not speak to judicial review. 
ii. If a statute includes a general citizen suit provision – “all persons and citizens” – then Congress has overridden the zone of interest test. (and created standing for private attorneys general)
iii. If not generalized, then you need to do the zone of interest test.  
1. Bennett v. Spear.
iv. Always have to do the Constitutional Standing Test.
1. Lujan v. Defenders of Wildlife.
b. Zone of Interest Test 
i. “anyone aggrieved within the meaning of the relevant statute” 
ii. Test is if the interest sought to be protected by the complainant is arguably within the zone of interests to be protected by the statute 
iii. Bennett v. Spear (seek to enjoin EPA from protecting fish in their water)
1. Environmental statute has a provision sating “any person may commence a civil suit.” (aka a civil suit provision) 
2. Environment is of concern to all and congress’ obvious intent is to allow/encourage suit by “private attorneys general.” 
3. This supplants the zone of interest test. (still need Lujan test) 
c. Lujan Constitutional Standing Analysis 
i. Lujan v. Defenders of Wildlife Defenders sued Scty of Interior for funding overseas agencies.  Int. funds not the only funds to those agencies.  Defenders submitted affidavits from people who intend to someday go back to see the animals they fear will be extinct.  Held: no standing. constitutional minimum of standing contains three elements: injury in fact; causal connection between the injury and the conduct complained of; likely the injury will be redressed by a favorable decision. 
ii. Injury: Must be actual or imminent; not speculative
iii. Causation: between injury and the challenged action 
iv. Redressability: must be likely not merely speculative  
d. Special Solicitude - Massachusetts v. EPA
i. States don’t have to meet the Lujan test. 
1. Relaxes injury and causation prongs
ii. States are not normal litigants for the purposes of invoking federal jurisdiction; they have quasi-sovereign interests and gave up some of their sovereignty to the federal government in order to join the union – so have ongoing standing 
e. Frothingham v. Mellon held a federal taxpayer does not have standing to challenge a federal statute or agency act. Modified in 1968 by Flast v. Cohen. Taxpayers can challenge federal expenditures on grounds they violate establishment clause of 1st Amendment. Most states have rejected Frothingham rule
6. Primary Jurisdiction
a. When there is concurrent jurisdiction between the court and an agency. 
b. Primary jurisdiction is a CL doctrine that allows courts to withdraw jurisdiction when the agency is better suited: need for uniformity, agency expertise 
c. Exception:  Questions of Law
i. Constitutional question (courts better equipped to interpret const.)
ii. When question regarding if agency has jurisdiction to hear the case 
1. Split of authority on if agency gets to determine if they have jurisdiction or not 
2. Federal: agency first then appeal after entire agency action Myers
3. Most states: courts decide if the agency has jurisdiction 
d. Farmers Insurance Exchange v. Superior Court – concurrent jurisdiction because parties allowed to sue for unfair business practices directly in court. Court sent to agency – Agency (dept. of Insurance) created to have expertise & better equipped to handle insurance rate issue. 
7. Exhaustion of Administrative Remedies
a. Exhaustion doctrine requires a litigant to exhaust administrative remedies before appealing to the courts. You can’t appeal without exhausting. 
b. Portola-Gonzales v. Secretary of the Navy P-G was terminated from PX & challenged her termination. P-G appealed 3 times within the agency, all denied.  Had a 4th appeal left, directly to the Undersecretary of the Navy, but sued in court. Navy: suit barred for failure to exhaust administrative remedies. Held: wasn’t futile so no exception applied. 
c. Exceptions to exhaustion doctrine: 
i. Futility
ii. Irreparable harm – you will be unduly prejudiced or require immediate relief
iii. Agency does not have authority to grant relief sought
d. Myers v. Bethlehem Shipbuilding Corp agency has exclusive initial power to determine its own jurisdiction. Under Myers exhaustion is required even if P claims agency is acting without jurisdiction. 
i. Most states refuse to follow the Myers rule – courts decide jurisdiction
e. When the constitutionality of a statute or act is challenged on its face rather than as applied, exhaustion should not be required.  Moore v. East Cleveland (as applied – Myers agency decides)
f. APA §704 - Actions are reviewable when a decision by an agency is final regardless if litigant has taken any agency further action (unless further agency reconsideration is required by agency rule or the organic statute)
g. Issue exhaustion too – must raise all issues at agency level, no new issues or evidence at appeal (new legal arguments okay)
8. Scope of Review 
a. §706
i. Reviewing court shall (1) compel agency action unlawfully withheld or unreasonably delayed and (2) …set aside agency action, findings and conclusions found to be: 
1.  (A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;
2. (B) contrary to constitutional right, power, privilege, or immunity;
3. (C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;
4. (D) without observance of procedure required by law;
5. (E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute; or
a. (556 & 557 – formal rulemaking and adjudication)
6. (F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court.
ii. In making this determination the reviewing court must review the whole record
iii. If reasonable minds may differ the agency decision stands (agency isn’t clearly wrong)
b. Substantial evidence test – Universal Camera
i. Is there evidence to support a finding by an agency?  
1. Whether such relevant evidence exists as a reasonable mind might accept as adequate to support a conclusion.
ii. Applies when there is a record & uses the evidence in the record
1. Record: formal rulemaking & adjudicatory processes (§§556 & 557)
iii. The whole record has to be reviewed. Universal Camera
iv. Universal Camera substantial evidence standard requires only that a reasonable person could have decided as the fact finder found: it does not require that a preponderance of the evidence supports the finding. 
1. Deciding other way could still be reasonable and agency decision will stand
2. Reversal only when evidence so compellingly one sided no reasonable fact finder could fail to find that way
v. Universal Camera -applies to the whole record & looking for a sense of fairness
c. Arbitrary and capricious – Citizens to Preserve Overton Park
i. Citizens to Preserve Overton Park adopts the arbitrary and capricious standard. SCOTUS only had litigation affidavits and stated review must be on the whole record. Remanded and told the reviewing court:
ii. Arbitrary and Capricious Analysis:
1. Are the agency’s determinations, and the facts, within agency’s authority?
2. Could agency reasonably concluded the way it did?
3. Did the agency consider all relevant factors?
4. Was there a clear error in judgment?
iii. Decisions might be arbitrary and capricious when they: rely on factors congress didn’t intend them to consider, failed to consider an important aspect of the problem, offered an explanation that runs counter to the evidence, or is so implausible it can’t reasonably be ascribed to a difference in view Motor Vehicle Mfrs. Assn. 
iv. Arbitrary & Capricious standard applies to:
1. Informal rulemaking 
2. Informal pre-deprivation hearings 
3. Nonlegislative rule rulemaking
a. Policy Statements
b. Interpretive Rules 
c. Procedural rules 
v. Agency failure to explain its reasoning in response to significant issues raised in notice and comment will typically be considered arbitrary and capricious 
vi. Also agency failure to explain its reasoning for an adjudicatory decision
vii. Not whether there is a better decision, but whether the decision that was made has some reasonable basis. 
d. Statutory Deference 
i. Skidmore Deference (Discretionary Deference)
1. Agency rulings & interpretations “constitute a body of experience and informed judgment to which courts and litigants may properly resort for guidance.” 
2. The weight of such a judgment in a particular case will depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements
3. Applies to policies, interpretations and guidelines. 
4. Only applies to rulemaking if organic statute unambiguous (so Chevron doesn’t apply)
ii. Chevron Deference – for Agency Interpretation of its Organic Statute 
1. Chevron SCOTUS held that if a statute was silent or ambiguous with respect to the specific issue, the question for a court was whether the agency's action was based on a permissible construction of the statute. Further, considerable weight was to be accorded to an agency's construction of a statutory scheme.
2. Under Chevron if Congress’ silence or ambiguity has “left a gap for the agency to fill” courts must defer to the agency’s interpretation so long as it is a permissible construction of the statute
3. Chevron 2 prong test:
a. Is the statute ambiguous (or silent)?
b. If yes, is the agency’s interpretation permissible within the intelligible principle?
4. Only applies when agencies interpret their own statute through rulemaking procedures – both formal and informal 
5. Policies, interpretations & guidelines – Skidmore deference not Chevron deference 
e. Regulatory Deference – Auer Deference
i. Auer Deference – when an agency interprets its own rule
ii. Agency can construe its own regulations as broadly or narrowly as they wish.  They need not be the best or most favored or only interpretation.  Courts shall only overturn agency interpretation of own regulation if clearly erroneous and inconsistent with regulation itself. Auer v. Robbins
1. Scalia dissent – this incentivizes broad and vague rules
f. Standard of review cheat sheet 
i. Informal Rulemaking = Arbitrary and capricious
1. Judicial review if it was a rule because direct appeal is allowed on rulemaking. Paralyzed Veterans 
2. Use of the good cause exception to skip notice and comment is subject to judicial review
ii. Nonlegislative rule rulemaking = Arbitrary and capricious 
1. Policy Statements
2. Interpretive Rules 
3. Procedural rules 
iii. Formal Rulemaking = Substantial evidence 
iv. Adjudicatory Proceedings on the record = Substantial evidence
v. [bookmark: _GoBack]Informal pre-deprivation hearings = Arbitrary and capricious 
g. Cheat sheet by type of review
i. Arbitrary and Capricious
1. Informal rulemaking 
2. Informal pre-deprivation hearings 
3. Nonlegislative rule rulemaking
a. Policy Statements
b. Interpretive Rules 
c. Procedural rules 
4. 
ii. Substantial Evidence 
1. Formal Rulemaking
2. Adjudicatory proceedings on the record 
iii. Clear and Convincing 
1. Showing to disqualify an adjudicator in an informal rulemaking proceeding
2. Deportation hearings 
iv. 


Stuff to include in Organic Statute 
1. Intelligible principle – policy/purpose; scope; limits
a. Regulatory? Entitlements? 
b. What is the agency, what power does it have? What does it do? How does it use it’s power? How does it effect people? How does it create law? How adjudicate? How do courts check and balance what it does. 
2. Executive Functions – enforcement 
a. Investigation (Scope)
b. Penalties ($, injunctions, both)
c. Subpoena power
3. Legislative Functions 
a. Rulemaking authority (specific grants? General grant under the intelligible principle?)
b. Formal/informal rulemaking procedures (all informal? Some formal? Specific circumstances for formal?)
c. APA or specified procedures 
d. Reg flex 
e. Cost benefit analysis required or not, when if yes?
4. Judicial Functions 
a. Adjudicative hearings -> 
i. process used under what circumstances?
ii. ALJs (combination of functions rules? Specific assignment rules in addition to rotation requirement?)
iii. Within agency appeal process
iv. Own adjudicatory structure or use APA §556 & §557
b. Judicial review 
i. Grant citizen suit provision – open judicial review
ii. Limit / preclude judicial review to constitutional issues only
iii. Suit location? DC cir only? Straight to court of appeal?
5. Independent or within executive branch? – use removal or non-removal to show -> if independent, must be within organic statute 
6. Draft Statute 
a. IP: This act authorizes the creation of the Fair Execution Agency (FEA) under the auspices of the DOJ. In order to ensure that no inmates who are of below average intelligence or have a verifiable mental illness as defined by the current Diagnostic and Statistical Manual of Mental Disorders, the FEA shall promulgate rules and regulations, following APA 553 notice and comment procedures, 
i. Including but not limited to, intelligence testing, high school educational equivalency testing, psychological and mental health evaluations, pre-incarceration mental health and educational record collection (via subpoena) and review.  
b. The FEA is not required to complete a cost benefit analysis, there is no cost that outweighs the saving of human life. 
c. The FEA will only be required to comply the Reg-Flex requirements if it determines the cost of ensuring prisoners meet the execution requirements exceeds the current cost to execute a prisoner from the start of their incarceration through their execution.   
d. If the FEA contracts out services to third parties or non-governmental businesses it is authorized to inspect those entities at any time with 12 hours written notice. After a violation is found the agency may inspect with no notice for a period of 5 years. 
i. Subpoena records, issue monetary penalties, revocation of Ks with DOJ
e. Once an inmate has been declared fit for execution, they may appeal 1x to the board for an oral hearing, conducted in compliance with §556 & §557.  The board’s determination is final. 
f. FEA determination that an inmate is not fit for execution is final. 
g. Upon a final determination an inmate appeal to the circuit court in the district in which they are incarcerated. 
h. Board members (12) serve alternating 5 year terms (with 3 terms beginning every other year). During their tenure board members may only be removed for cause.  In the start of each of the term sessions one of the 3 new board members must have a formal education, with a minimum of a master’s degree from an accredited university, in a mental health discipline. 


APA Sections 
· §553 Informal Rulemaking.  (if formal rulemaking applies §§556 & 577 apply)
· §554 Adjudications  
· §555 right to counsel and issuance of agency subpoenas 
· §556 Hearings; presiding employees; powers and duties; burden of proof; evidence; record as basis of decision
· §557 Initial decisions; conclusiveness; review by agency; submissions by parties; contents of decisions; record
· §701 Judicial Review 
· §702 Standing for Judicial Review (person aggrieved) 
· §704 Exhaustion of administrative remedies
· §706 scope of review


Judicial Review Chart 
	Procedure / Action
	Standard of Review
	Level of Deference

	Informal rulemaking
	Arbitrary and capricious 
	Chevron

	Formal rulemaking
	Substantial evidence
	Chevron

	Nonlegislative rules (interpretations, policy statements, procedural rules)
	Arbitrary and capricious 
	Skidmore

	Agency interpretation of its own rule
	Arbitrary and capricious
	Auer 

	Formal adjudication §§556 & 557
	Substantial evidence
	Chevron

	Informal adjudication §555
	Arbitrary and capricious
	? Skidmore

	Agency decision not to engage in rulemaking
	Arbitrary and capricious
	? 



When & How You Can Seek Judicial Review
1. Rulemaking
a. Agency use of good cause exception to circumvent notice and comment rulemaking 
b. Agency failure to comply with reg-flex requirments 
c. Rulemaking exceeds statutory authority / intelligible principle 
d. §706 final rule - set aside agency action, findings and conclusions found to be:  (A) arbitrary, capricious, an abuse of discretion, or otherwise illegal
e. Final rule not a logical outgrowth of the noticed rule
f. Failure to comply with required rulemaking procedures (from org. stat., §553 or §§556 & 557)
g. Denial of rulemaking petition (and other discretionary denials) 
h. Issuance of a binding regulation qualifies as a final agency action under §706 so is subject to judicial review
2. Adjudication 
a. Exhaustion – you must exhaust admin remedies before you can appeal to the courts 
b. Whenever judicial review is called for in the authorizing statute 
3. Constitutional Violation
a. Agency has acted unconstitutionally 
b. Challenge constitutionality of organic statute on its face 
4. Organic statute includes a citizen suit provision and you have an aggrieved party that meets the Lujan test. 
5. Most states: to determine if agency has authority to hear an issue – Federal no, Myer agency determines its own jurisdiction 
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