PART I: INTRODUCTION
Scope of Administrative Law: Admin Law is about 3 things: 
· (1) Who regulates the agencies? (The place of agencies in government)
· Congressional Oversight 
· Presidential Oversight 
· Judicial Oversight 
· (2) What internal rules govern how they work?  (Agency Decision making Procedures)
· Rulemaking: What rules control how agencies make law? 
· Adjudicating: What rules control how agencies try cases?
· Due Process: What rules control when an agency can do rulemaking or adjudication consistent w/ Due Process?
· (3) How do we sue the agencies? (Judicial Review of agency decision-making)
· When is Judicial Review available? (1) JX; (2) Standing
· Judicial Review when agencies make rules
· Judicial Review when agencies interpret statutes 
· Judicial Review in Hearing Cases
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Two Kinds of Agencies
· Executive Agencies:
· Headed by single person, serving at the pleasure of President 
· Ex: Dept. of Treasury; DOJ

· Independent Agencies: 
· Multi-person boards 
· Removed only for “cause” 
· Ex: Fed. Reserve Board; EEO
Why Agencies? Public Interest vs. Public Choice Theory
· Public Interest Theory:  Agencies are there to serve some type of public service that serves the general welfare. Can’t leave it to the market to solve the problems!
· The believe that agencies are designed to respond to: Monopoly Power; Asymmetric Information; Public Goods/Coordination Problems; Public “Bads”/ Negative Externalities 
	
	Reasons for Regulating Marketplace

	Monopolistic Powers
	Employer may have unusual bargaining power, particularly in monopolistic or oligopolistic markets where it is only one of a few players, so that workers lack ability to demand “risk premium.”

	Asymmetric Info
	Employees may lack information about other sources of pay, the nature of the risk, or be able to fully appreciate the trade-off between distant risks and immediate returns.

	Public Goods
	Coordination problems may limit ability to organize to raise wages and workplace safety, when they benefit more than just one person and present greater costs for individuals to demand more without assurance that others will do the same.

	Public Bads
	The full “cost” of workplace accidents, lost productivity and greater costs to the consumer, not born only by workers and employers. 



· Public Choice Theory:  Believe that agencies were designed to allow special interests to take “legislative prizes” at the expense of broader and more diffuse groups. 
· Not about values, but preferences to look after the interest of certain groups 
· Ex: OSHA: Designed to respond to growth in workplace accidents; applies broadly to private employers
· Legislates: Act authorizes the Secretary of Labor to make mandatory “safety and health standards” and enforce them directly or through state agencies. 
· Adjudicates & Prosecutes: allows agencies to assess civil or criminal fines for violations
· WHY DID INDUSTRY DEMAND SEPARATION OF POWERS?
· Public Interest: Due Process
· Public Choice: Slow Down Regulation
· WHY DID LABOR DEMAND “centralization”?
· Public Interest: Efficient Regulation
· Public Choice: Exploit Ties with Labor Dept. 

PART I: ADMINISTRATIVE AGENCIES & THE CONSTITUTIONAL FRAMEWORK

RELATIONSHIP BETWEEN CONGRESS & AGENCIES

Delegation Doctrine: Are there limits to the power that Congress gives to agencies to make laws?
· Non-Delegation Doctrine: Article 1, section 1 of the Constitution states that “all legislative powers herein granted shall be vested in a Congress of the U.S.” Therefore, congress may not constitutionally delegate its legislative power to another branch of government
· Court has derived the doctrine out of concern of separation of powers. 
· Delegation Doctrine allows Congress to delegate broad regulatory authority (most of its power u/ Art. I) to agencies and officials so long as Congress articulates an “intelligible principle” for the agency to follow and to “enable reviewing courts” to test that standard.
· Degree of agency discretion permitted in a statute depends on overall responsibilities that agency has over the economy or the country at large.
· Supreme Ct may invoke delegation doctrine to interpret a broad statute very narrowly  Statute is constitutional but the narrow interpretation limits the agencies’ power. 
· Supreme Court generally upholds broad delegations to agencies  even if law only requires that agency regulate “in the public interest”

	Intelligible Principle
	EPA
	Attorney General
	Benzene Case

	Language used by Congress
	Administrator determines air quality standards “requisite to protect public health” with an “adequate margin of safety.” American Trucking
	May modify holding company systems when it determines they are “unduly or unnecessarily complicated.” 
American Power & Light v. SEC.

	Administrator determines standard that “most adequately assures, to the extent feasible,” no employee suffers from workplace hazards.  

	Specific Role of the agency
	Air standards that effect entire economy.
	
	Toxic exposure in all workplaces.



	Narrow interpretation
	Language 
	Interpretation

	Gonzalez v. Oregon (2006)
	Statute that permits Attorney General to allow doctors to prescribe controlled substances “for a legitimate medical purpose.” 
	Does not permit Attorney General to bar physician assisted suicide otherwise allowed by state law.


	Benzene Case (1980)
	Administrator determines standard that “most adequately assures, to the extent feasible,” no employee suffers from workplace hazards. 
	Only applies to hazards that involve a “significant risk of harm.” 




ON TEST: Delegation Analysis
Step 1: Is there an intelligible Principle? Yes: Delegation allowed / No: Delegation not allowed
Step 2: Does the agency play a specific role? Yes: Delegation allowed / No: delegation not allowed
Step 3: Could we more narrowly interpret delegation like in Benzene case? (read it more narrowly so that it does not apply to this situation?)
· Defendant: argue that delegation should not be narrowly interpreted. 
· Plaintiff: argue that the delegation can be interpreted more narrowly, so that what the agency is regulating is not included in their powers u/ the delegation doctrine and therefore, it is not in the agency’s power. 

Limitations on Congressional Oversight of Agencies
Four ways the Constitution limits Congressional oversight of agencies: (1) Bicameralism and Presentment; (2) Appointment of officers in Agencies; (3) Removal of officers in Agencies; (4) Separation of Powers

(1) Bicameralism and Presentment: Congress must follow B&P when policing agencies
· Under the Bicameralism and Presentment clauses, every legislative act must pass both houses of Congress and be “presented” to the President for approval or veto. 
· Chadha Case: House Veto
· One-House (Legislative) veto was legislative in character because it altered the “rights, duties, and relations” of people  Thus it violated the B&P clauses.
· Reasoning  without the provision, neither the Senate not the House or both acting together, would have been able to effectively require the Attorney General to deport an alien once the Attorney General, w/in his authority, had determined the alien should remain  it could have only been achieved by legislation. 
· Clinton Case & Appropriations Bills: Goal was that the President could overcome collective action problems in budget negotiations by “cancelling” certain provisions of an appropriations bill. There were three things the President had to consider. 
· Holding: President was substituting his policy judgment for that of Congress. When Congress passes opaque appropriations, it cannot delegate authority to President to control them. 
· Line Item Veto: By cancelling line items in the budget, the President violated the Presentment Clause because he amended two acts of Congress by repealing a portion of each. 

RELATIONSHIP BETWEEN PRESIDENT AND THE AGENCIES

(2) Appointment of Officers in Agencies
“The executive Power shall be vested in a President of the United States." Const., Art. II, 1. “President shall take care that the laws be faithfully executed.” Const., Art. II, 3. 
· Officers: Article II sec. 2 , cl. 2 empowers the President to exclusively appoint “Officers of the United States,” with the advice and consent of the Senate. 
· Recess appointments (exception) (Art. II Sec. 2 cl. 3): Recess Appointments Clause: Only exception to the requirement of senatorial advice and consent for appointment of principal officers is the "Recess Appointments Clause" of the Constitution Art. II Sec. 2, cl. 3. "The President shall have Power to fill up all Vacancies that may happen during the recess of the Senate, by granting Commissions which shall expire at the End of their next session."
· National Labor Relations Board v. Noel Canning (2014): President Obama made three appointments to the Board during a three-day break between two "pro forma" sessions of the Senate. The President did not seek or obtain the Senate's advice and consent, claiming that the Senate was in "recess." 
· (1) Does Recess mean period between annual sessions Or intra-session breaks? YES. But to trigger the Recess Appointments Clause, the recess has to be of  "substantial length." (the court based its interpretation on legislative history and historical context). The 3-day break that occurs during pro-forma sessions does not represent a significant interruption of leg. bus. b/c the Senate can still conduct business. TEN DAYS is the lower limits to exercise the Clause.   
· (2) Do the vacancies have to happen during these recess? NO.  before and after permitted. 
· (3) Do pro forma session count  --> No. Because period of break is only 3 days. 
· Inferior Officers who may be appointed by not only the President, but “Courts of Law” and “Heads of Departments” w/o consent of the senate. 
· Department: A department is any “freestanding component of the executive branch” that isn’t subordinate or contained within another department
· Ex: State Dept. SEC  NOT Coast Guard (DHS); PCAOB (SEC)
· Courts of Law: includes judges appointed according to Article I or III of the Constitution
· Ex: Tax Court; Fed. Dist Court  NOT Admin Law Judges

· Appointments Clause: Who Appoints Agency Officials? 
· Step 1: IS IT AN OFFICER?   IF YES (go to step 2)
· Officer Test: An officer is anyone “exercising significant authority pursuant to the laws of the U.S.” It includes power to adjudicate (judicial relief), create rules (rulemaking), and enforce law in court (prosecute/institute civil action for violations of act). Buckley v. Valeo
· Not Officer  It only exercises limited functions, like information gathering and investigative functions, or is subordinate and limited in discretion. Resembles activities that Congress may delegate to its own committees. Buckley v. Valeo
· Employees: Fall outside the appointments clause (Buckley v. Valeo)
· Their positions are not “established by law”; Are subordinate to officers; Lack discretion
· Ex: Gov. scientists; Loan officers in agricultural dept.; admin law judges (recommendations)

· Step 2: WHAT KIND OF OFFICER? Is the official a “principal” officer or inferior” officer? (Morrison v. Olson)
· Principle officers lack superiors and enjoy broad powers.  They accordingly require presidential appointment and Senate approval u/ Art. II 
· Ex: Dept. Heads; Attorney General; Fed. Trade Commission
· Inferior officers may be removed by other officers and have limited powers.  Even if they exercise some power, Congress may vest authority to appoint in President, Department Head or Court of Law. Exercise power to enforce federal law, BUT: 
(Morrison v. Olson)
· Subject to removal by higher officer
· “work is directed/supervised by other officers (principal officers) appointed by president and approved by senate” (Edmund; Free Enterprise Fund v. PCAOB)
· Limited duties (empowered by Act to perform only certain, limited duties)
· Limited Jx (office is limited in Jx; working with a specific number of cases? )
· Limited tenure  (officer is in officer for a limited duration and once the specific task is over then their job is done)
· Even if board/agency/person can only be fired “for cause,” that was also the case of the Special Prosecutor in Morrison and she was still an inferior officer. 

Buckley v. Valeo: A Federal Election Commission was created under the Federal Election Campaign Act of 1971 (amended 1974).  The commission had wide-ranging rulemaking, adjudicative, and enforcement powers for administering the Act. The commissioners were appointed by Congress. 

Morrison v. Olson: The Ethics in Government Act of 1978 provided that The Attorney General may ask for the appointment of a special counsel by a Special division of three Circuit Judges in order to investigate and prosecute high-ranking gov. officials for violations of fed. crimes. Once appointed, the Special counsel can only be removed by the Attorney General personally (not the president) and only for “good cause” (not at will). Special Counsel was an inferior officer:  
· Subject to removal by higher officer: Because special counsel may be removed by Attorney General, that points to counsel being “inferior” in rank and authority. 
· Limited duties (empowered by Act to perform only certain, limited duties): Limited duties include investigation and in certain cases prosecution. 
· Limited Jx (office is limited in Jx)
· Limited tenure: Special counsel has limited duration & once the specific task is over then their job is done. 






(3) Removal of Officers in Agencies
· Only President retains power to remove officers as part of his/her power to appoint!
· “Good Cause” Removal: Congress may limit the power to remove officers  absent a “good cause” so long as the limitation does not unduly “interfere w/ President’s power to execute laws.” Does not matter if officer’s power is “purely executive”; quasi-judicial”; or “quasi-legislative” (Morrison v. Olson)
· Free Enterprise Fund v. PCAOB: There CANNOT be TWO LEVELS OF “GOOD CAUSE” removal  the President cannot take care laws are faithfully executed if he cannot oversee the faithfulness of the officers who execute them.
· Quasi-Legislative: Make new auditing & ethical stds; Quasi-Judicial: Conducts disciplinary proceedings; Quasi-Executive: Investigate, demand testimony & initiate disciplinary action. 
· *Court made an exception and left the question open when it comes to ALJ. (ALJ’s may be able to be removed only for good cause and that would not result in an interference with President’s power)

ON TEST:  If not appointed by president and approved by senate then argue not officer or inferior officer!
Step 1: Is it an Officer or Employee?
· Significant Authority? 
Step 2: Principal or inferior Officer?
Step 3: If the appointment of an inferior officer is not made by the President, was it made by the “head of a department” or a “Court of law”? 
- Was it made during a recess?
- CONGRESS MAY NOT APPOINT OFFICERS ITSELF!
Step 4: removal of officers constitutional?


(4) “Patronage”  Patronage vs. Civil Service
· Patronage: High-ranking employees may be chosen based on their political views and support for the president or the agency. The fed. gov. may consider political background in employment decisions if the position involves “policymaking” or “confidentiality” and it is not prevented by the Free Association Clause. (Elrod v. Burns) 
· More power to make policy increases the interest in political loyalty. Elrod v. Burns. 
· Ultimate test is whether party affiliation is necessary for “effective job performance of the public office involved.” Branti v. Finkel.
· Civil Service: Beneath the level of “high-ranking” employees, the civil service system bars agencies from political considerations in hiring, firing and promotion.
· The Free Association Clause prevents the federal government from considering political background in employment decisions 

	Civil Service Protections
	Patronage

	City clerk 
Process server 
Assistant public defender 
Attorney for Social Services 
Assistant Attorney in Family Court 
Assistant Director of DMV 
Senior Vice President of Development Bank.
	Assistant District Attorney
Assistant Solicitor 
City Corporation Counsel
Assistant State Attorney
Deputy City Attorney 
Workers' Compensation Law Judge
Police Captain
Superintendent of Parks Department  








Executive Orders & OIRA
· Executive agencies, but not independent agencies, must submit proposed regulations to the White House’s Office of Information and Regulatory Affairs (OIRA) before finalizing any proposed major rule, accompanied by a cost-benefit analysis. 
· To the extent “permitted by law,” an agency could regulate only if the benefits of doing so exceeded the costs and the choice among alternatives “involv[ed] the least net cost to society.”
Limitations
· When agencies make laws, Presidents supposedly are limited to using oversight through power of appointment and removal.  They cannot take actions “in opposition to the express or implied will of Congress.”  Youngstown Sheet & Tube Co. 
RULES:
· President may exert control over agencies through hiring and removing principal officers and inferior officers under the Appointments and Removal Clause.  
· President ordinarily may not use executive orders to contravene Congressional statutes or regulations, but executive orders and bodies, like OIRA may influence executive agencies.
· President may also establish litmus tests for employees exercising “policymaking” authority.  




































RELATIONSHIP BETWEEN THE JUDICIARY AND THE AGENCIES

Public Rights v. Private Rights: When may an agency adjudicate/interpret laws despite Art. III, which vests “judicial power” in fed. Courts? 

Article III vests “judicial power” in federal courts with life tenure for “good behavior.” 
· Exceptions: “courts marshal,” “territorial courts,” and “public rights cases.”   In such cases, Congress could create tribunals with judges who lacked Article III protections/status.
Private rights or disputes in “law, equity and admiralty” 
“Public rights” granted by the government—like land grants, citizenship or custom determinations.
CFTC v. Schor
· Statute permitted investors to seek “reparations” against broker for violating fed. regulations in futures markets.
· Statute gave parties choice to seek damages in federal court or before agency.  
· Statute permitted courts to exercise some review of facts if not supported by “weight of evidence” as well as law “de novo.”  agency orders only enforceable by district courts. 
· Statute gave agency power to hear counterclaims that “arose out of the same transaction” or occurrence as the complaint for reparations.  This case the counterclaim was a contract claim
Stern v. Marshall (Anna Nicole Smith Case): Anna N. S. married Howard.
· Howard then filed a “proof of claim” for defamation in Bankruptcy Court
· Anna Nicoles asserts “truth” as defense and files counterclaim alleging the same. 
· Anna wins in Bankruptcy Court BUT Howard then wins in Estate Proceeding!
· Public Right RULE: “What makes a right public, rather than private, is that the right is integrally related to particular government action.”However, applicability to agencies expressly limited: “Given the extent to which this case is so “markedly distinct” from the “agency cases,” expresses no view.  
	CFTC Factors
	Schor Application
	Stern v. Marshall Application

	Nature of Claim?
(Private or Public?)
	Although “private” right – contract claim for account balance – integrally related to reparation claim.
	Also a private right, but court does not deem it as integral to the claim in bankruptcy because it does not involve same account balance.  

	Nature of Non-Art. III Court’s Power?  (Expansive of non-expansive power)
	Narrow class of common law claims in a particularized area of law decisions by administrative law judges.
	Bankruptcy jurisdiction applies broadly, exercises power like court; claim not dependent on federal law. 

	Extent to which Article III Court Exercises control?
	Orders enforceable only by fed. court.  Court also reviewed facts and law.  
	Claims are binding and enforceable without federal court.  

	Parties’ Consent?
	Parties freely elected to resolve claims before CFTC; could also choose federal court.
	Stern had no choice if he was to recover his award than to seek a claim against Anna in bankruptcy.  The more parties are forced to adjudicate in non-Art. III courts the more we are concerned. 

	Purpose Advance Agencies’ Interests? (does the purpose of adjudicative power advance agencies’ interests?)
	Consistent with Congress’ scheme to regulate brokers with “inexpensive,” “efficient” and “expert” alternative to court.
	“Experts “at resolving common law counterclaims are not bankruptcy courts, but the Article III courts.  Purpose of bankruptcy has less direct connection to estate planning. 

	AGENCIES APPEAR TO HAVE SUBSTANTIAL POWER TO HEAR PUBLIC or PRIVATE CLAIMS!



ON TEST: Can an agency adjudicate (hear) this case? 
“Two fundamental interests protected by Article III – protecting individual rights and independent judiciary.  Court considers five factors:”
Step 1: Is it a private claim or a public claim?  Go through the 5 factors
· If the case is like Schor  the more the court can adjudicate the case!
· If the case is like Stern  the less the court can adjudicate the case!
If Public Claim  YES! Can hear case		If Private Claim  NO! Can’t hear case
PART II: AGENCY DECISIONMAKING  ADJUDICATION & RULEMAKING BY ADMIN. AGENCIES

ADJUDICATION BY ADMIN AGENCIES

Due Process: What Due Process Limits exists when Agencies hear cases like courts?

ON TEST: To Determine whether action violates Procedural Due Process 
STEP 1: Do you have an interest that is protected by Due Process? Is there a deprivation of “property or liberty”?
· Property Interests: Roth, Sindermann
· 1. Whether promotion process differs from what is laid out in contract? (Sindermann)
· 2. What assurances given?  (Sindermann)
· 3. Qualifications. 
· Liberty Interests (in one’s good name): Constantinueau, David 
STEP 2: What Process is Due?  What kind of procedures do you get to protect that interest?
· 2a: Procedures that satisfy Due Process  Eldridge Test: (1) Given the nature of the protected interest; (2) chance of error; (3) govt’s interest (compare Goldberg & Eldridge Case)
· If trying to argue that your client should receive a hearing before termination of benefits, then argue Goldberg! And what rules should apply!
· **Takeaway: Eldridge marks departure from Goldberg  RESULT is that CASES RARELY RECEIVE FULL EVIDENTIARY HEARING before crucial govt. decision!
------------------------------------------------
STEP 3: Due process right to an Impartial Tribunal (in adjudications)
STEP 4: Statutory Hearing Rights: Adjudicatory Process & Scope of the Hearing
· Is a Formal Hearing Required? 
· If YES  Ex Parte Communications are barred!

Welfare as a property Interest & Formal Hearing Requirements: Goldberg v. Kelly: Court provided procedural safeguards for deprivation of gov. benefits. NY would cut welfare benefits before allowing for a hearing. Benefits were considered “property”
· PROCESS Requirements: Formal Hearing Requirements Timely & adequate notice of charges, Opportunity to appear with counsel, address fact finder orally (instead of via letter); personally confront & cross-examine witnesses, Present witnesses, receive a hearing from neutral examiner BEFORE termination of benefits; right to decision on record BUT full opinion not necessary, Explanation for decision
· Property & Liberty Def: abolished distinction between “privileges & rights” & extended concept to gov. benefits 
· DISSENT J. Black: “welfare benefits not property u/ Due Process Clause”
· **COURTS HAVE PULLED BACK since GOLDBERG’s formal hearing req.

	NYC Department of Social Services Rules
	Rules Required by Due Process

	Social workers discusses benefit termination in advance and receives approval from supervisor.
	Satisfies Due Process

	Written notice of termination 7 days before benefits end. 
	(Arguably) Satisfies Due Process

	May contact office to discuss decision with case worker or write letter.
	Does not satisfy Due Process. Must be able to personally appear with counsel and confront adverse witnesses. 

	Hearing challenging adverse benefit decision after termination.  At hearing, may appear personally, cross examine witness, before neutral examiner, with record.
	Does not satisfy Due Process.  Need to find sustenance means party should not have to wait for trial.  Due process also requires neutral examiner on record, but not necessarily full opinion
	



	Property Interests 
	Roth: one year professor and then he was let go
	Sindermann: professor of more years

	
Property Interest: Not abstract or unilateral “desire,” but rather a non-discretionary “legitimate claim of entitlement” grounded in law.
     - Legitimate claim of entitlement includes cases where statutory, implied, non-discretionary basis for granting benefit
	NO Property Interest where:
(1) No employment contract; 
(2) No other university rule, policy or contract that secured interest in reemployment.
(3) Appointed only for one yr and completed year

	POSSIBLE Property Interest where:
(1) Although no formal contract provision, express contract supplemented by promisor’s words and conduct, in light of “policies and practices” of institution.
(2) Worked at school for ten years, w/ assurances of ongoing employment.
(3) Must have more than “subjective expectation” in employment.


	Liberty Interests
	Constantineau
	Davis

	Liberty Interest: A liberty interest in one’s “good name, reputation, honor or integrity.” 
· Liberty may also include freedom from bodily restraint, rights to employment, to marry, family integrity, and “ordered pursuit of happiness.”

Stigma Plus Doctrine:  Injury to reputation alone, w/o “accompanying change to legal status, insufficient”  violation of liberty interest MUST be accompanied by change of legal status (Constantineau)
	YES Liberty Interest where:

(1) Flyer identifying plaintiff as “excessive drinker” does qualify.
(2) Under the existing statute, liquor stores cannot from selling to him because he is an “excessive drinker.”  


	NO Liberty Interest where: 

(1) Flyer includes plaintiff among list of “active shoplifters” does not qualify.
(2) Stigma Plus doctrine: Injury to reputation alone, without “accompanying” change to legal status, insufficient.



INTERESTS PROTECTED BY DUE PROCESS: PROPERTY & LIBERTY

Protected PROPERTY Interests: Is there a protected property interest u/ Due Process Clause? [in light of Roth and Sindermann?] (Ex: Veterans Benefits, Social Security, Implied Contract  Property Interest)


Protected LIBERTY Interests (in one’s good name)












PROCEDURES SATISFYING DUE PROCESS: 
What Process is Due?

Matthews v. Eldridge: NO Hearing needed b/4 cutting off benefits  Process satisfied!
Case Summary: Disability Insurance. Mr. Eldridge got his benefits terminated twice. The second time his benefits were terminated based on determination of staff psychologist. 
· Process: Caseworkers reevaluate claims in consultation with beneficiaries and subject to reconsideration based upon written appeal.  Evidentiary hearing given after benefits denied to those who so request.  

Eldridge: Due Process Calculus (BALANCING) TEST (Interests balanced against each other)
· (1) Private interest affected by official action.
· Not Need-Based. Unlike Goldberg, disability determinations not based upon financial need. Structure of program modeled after form of private insurance.
· Other Forms of Support. Although a slow process that may impact people with modest means, they have access to welfare rolls and other kinds of support. 
· (2) Comparative Risk of error (comparing existing procedural safeguards to proposed safeguards).  ** CRUCIAL to the determination is the procedural safeguards that P argues that the Govt. should adopt to satisfy Due Process! 
· Recipients can obtain assistance from local SSA office & discuss adverse decisions w/ case workers b4 they are “cut off”
· Disability determinations are more objective than welfare determinations, and accordingly, live adversarial hearing is not necessary.
· Resolution of the “types” of employment available in the national economy for a claimant with a particular set of skills does not require evidentiary hearing.  
· (3) Governmental interest including fiscal and administrative cost of new procedures.
· Administrative Cost of Additional Hearings
· Gov’s brief, expected to terminate 44,000 cases in following year.
· Based on past conduct, about 25% will request hearing.
· At $536 per hearing, that is $6 million annually
· Overpayments While Hearing is Pending
· Only recoup about 33%
· Given 10 month delay for hearings, cost of overpayments could equal $23 million annually
· All to save money for the 2-3% who won $147 in monthly benefits after a full evidentiary hearing 


Some Caveats/EXCEPTIONS: 
· Exception for Opportunities to “Consult.” Even though no full evidentiary hearing is required, courts appear to require some opportunity for notice and an opportunity to respond.
· Before suspension from school
· May also receive full hearing before permanent deprivations–like permanent loss of child custody.
· Emergency Exception to Exception. For over a century, however, the court has also held that a hearing may be delayed in cases of “emergency.”
· Loan officers who embezzle funds. Cf. Mallen.  
· Police officers who smoke pot. Cf. Homar.








DUE PROCESS RIGHT TO AN IMPARTIAL TRIBUNAL

Administrative Law Judges (ALJ) 

ALJ Presumption Rule: An “appearance of bias” standard, which applies to traditional judges, cannot apply to admin agencies. Admin judges are entitled to a presumption of “honesty and integrity,” absent a showing of “serious risk of actual bias.”  
· “Serious Risk of Actual bias” may exist when ALJ has: 
· (1) Personal or Financial Interest: Adjudicator has “substantial pecuniary” or other personal interest in outcome.
· (2) Prejudgment of Facts: A “disinterested observer” could find a tribunal “adjudged facts b/4 hearing them.” (Cinderella)
· Statistics? 
· Denial by judges to allow claimants opportunities to present new record evidence
· Although statements inside proceeding unlike Cinderella  makes no difference
· (3) Institutional Bias against parties: “Extreme” facts supporting “serious risk of bias” against or for particular party or outcome.

Three categories of Impartial Tribunal: When lack of impartiality violates Due process
· (1) Tribunals cannot have financial or personal interests in outcome. 
· YES Violations!
· Tumey: Mayor of a small town that adjudicates and pockets 50% of fines he imposes  Bias
· Ward: Mayor adjudicates cases where fines go to his own city treasury, indirectly benefits  Bias
· Parties contribute to campaign of Supreme Court judge, at a dramatically higher rate than all other contributors combined, while case pending on appeal  Bias
· Gibson (Alabama Board of Optometry): Court held that the composition of the Board, which exclusively consisted of ind. optometrists violated Due Process because of their “substantial pecuniary interest” in outcome. Outcome would eliminate 50% of their competition in the state. 
· NO Violations
·  Marshall: No Due Process violation when (1) money pocketed by agency, not independent administrative judge and (2) fines only make up 1% of budget.
· Cinderella: Agencies may prosecute (“act in an accusatory capacity”) and adjudicate (“ultimately determine the merits”)
·  (2) Tribunals cannot “prejudge” non-record facts. Cinderella & Larkin. 
· Cinderella v. FTC (beauty school): FTC filed a cease and desist order to prevent Cinderella form “deceptive practices”  Court held that based on FTC Chairman Dixon’s statement while appeal is pending, that he had prejudged facts in violation of Due Process.
· Prejudged Test (Cinderella): When a “disinterested observer” could find the agency/board “adjudged the facts” before hearing them OR that the hearing officer’s mind “irrevocably closed.”
· NO BIAS: Agencies may have public interest in educating public, elucidating precedent, or articulating general philosophy or enforcement  Agencies may make broad, generic statements about the prosecution or about policy
·  (3) Tribunals cannot be “biased” against parties.  Cinderella & Caperton, AALJs v. Heckler   
· Heckler: SSA institutes “Belmon Review” over ALJs who grant large number of claims  Court finds that “unremitting focus on allowance rates” created an untenable “atmosphere of tension and unfairness.”  Even if it did not violate Due Process, violated “spirit” of law designed to make ALJs somewhat independent.


Scope of Hearing: STATUTORY HEARING RIGHTS & EX PARTE RULES

Administrative Procedure Act: Adjudication Formal & Informal

	
	Formal Decisionmaking
	Informal Decisionmaking

	Adjudication
 (Hearing) 
	Formal Adjudication (Sec. 554, 556, 557): 

Sec. 554(a) requires a formal hearing if the statute includes the following language: (1) Adjudication (decision made); 2) on the record; and (3) after opportunity for hearing.
(1) Adjudication requirement satisfied if it’s a “specific request” requiring a specific “factual determination” & NOT a “policy judgment” that could be applied generally (Portland Audubond Society)

BAR ON Ex parte communication (557) rule bars communications relevant to the merits of a case to ensure that a formal hearing is not contaminated by off-the-record communications & that the parties have an opportunity to fairly respond.  

Impartial/Independent Adjudicators required: ensures parties receive a meaningful and deliberate hearing.
· Paid by different agency
· Agency head cannot assign cases
· Not overseen by prosecutors or investigators. 554(d)
· ON TEST: Apply “Prejudged Test” under Cinderella to find whether ex parte communications led to an impartial tribunal
Pre-Trial
· Notice (usually through written complaint) (554(b)(3))
· Required to give parties opportunity to settle. (554(c)(1))
· No formal rules for discovery: Depositions; Hearing officer may issue subpoenas on request if agency rules provide. (555(e)); Hearing officer may reasonably control scope of discovery pursuant to published rules. (556(c))
Hearing (feels like trial) (Goldberg v. Kelly procedures)
· Conducted by employee or ALJ (556) in office
· People “compelled” to appear have right to counsel
· Offer oral testimony, doc. evidence and cross-examine witnesses, but the Fed. Rules of Evidence otherwise do not apply. Hearsay is admissible.  (556(d))
· Proponent of order has “burden of proof,” and standard of proof is ordinarily “preponderance of evidence.”
· Except for certain cases, like immigration, where “clear and convincing” evidence is required.
Post-Hearing
· Briefing & oral argument may follow hearing. 557(c).
· May make an “initial decision” with reasoned “statement of … findings and conclusions” of material questions of “law, fact or discretion presented on the record.” 556(b)
· Right to appeal with de novo review by head of agency.  556(c).  May also issue written opinion based on record.
	Informal Adjudication (Sec. 555)
Compelled parties at least receive “right to counsel” and explanation for decision.

Ex-parte communications are allowed  because costs or interests in policymaking may require more flexible oversight by agency heads or the President. 




Formal Hearing/Adjudication

Ex-Parte Communications
Portland Audubon Soc’y: concerned 3 mil acres of forest managed by the Interior Dept. Questions became whether the Endangered Species Committee (“God Squad”) was required to grant the exemption through a formal hearing/adjudication u/ 554? & IF YES  Did the President violate Ex-Parte Communication u/ 557
· Exemption was to be granted through a formal hearing  met the three requirements u/ 554(a) 
· First requirement satisfied because this was a “specific request” requiring a specific “factual determination.” It was not a “policy judgment” that could be applied generally.  
· Second requirement satisfied because Section 1536(h) of the Act requires a hearing on the record.
· Third requirement is met because decision is made after “opportunity for a hearing.” 
· Ban on ex parte communications apply to White House  (1) applying the ban on interested persons to the White house is consistent with purpose and legislative history of APA.  Absent ban, lose open decisionmaking and impartiality due to unknown influence by public officials; (2) rejects claim that President is a de facto member of Committee because of his power to appoint.  Ability to appoint is not the same as the ability to decide; (3) rejects argument that ban on communications violates separation of powers under Meyers.  If the argument was carried to its logical extension, it would undermine the integrity of all agency adjudication.  

What Rules May NARROW SCOPE of the Hearing?
[bookmark: _GoBack]
Heckler v. Campbell: Concerned the use of standard med-vocational guidelines to determine disability
· Standard Guidelines Rule: Even if the agency is required to hold a formal hearing, the agency may write generally applicable rules to determine issues that do not require “case-by-case” determination, so long as they: (1) Are within the scope of the agencies’ authority to write. (Non-delegation); (2) Are not “arbitrary or capricious.” 
· Reduce Bias and result in uniformity





















RULEMAKING BY ADMIN AGENCIES

ON TEST: Rulemaking Procedures Checklist
(1) Is it a rule? Ask yourself is it an “agency statement of general or particular applicability and future effect” designed to make “law or policy.” APA 551(4).
(2) Formal or informal rulemaking? Ask yourself if the statute requires that, after notice, rules be made “on the record after opportunity for agency hearing.”  A.P.A. 553(c).
· Formal Rulemaking requires the agency provide all of the formal hearing requirements under APA (oral argument/cross ex) & Bars Ex Parte Communications
· Informal Rulemaking only requires notice and comment
(3) IF informal rulemaking: Was notice sufficient?  Ask yourself if the final rule remains in character with the “original scheme” and is a “logical outgrowth” of the proposed rule – taking into account the history of the proceedings, the preamble, and the proposed text of the rule.
· (Like or unlike Chocolate Milk Case?)
(4) Did the agency properly explain the basis for its decision? Agencies also should incorporate into their rules a “concise general statement of their basis and purpose.  Agencies need not respond to every comment so long as they identify the major policy issues and explains why the “agency resolved the issues as it did.”
(5) Ex Parte Communications.  In cases that very closely resemble hearings, but is informal rulemaking, once notice is issued, interested parties may not engage in ex parte communications with any agency official or employee in rulemakings that closely resemble formal adjudication.  Remedy for violation is to place unlawful communication in the public record. 
· Was it a quasi judicial process?
· After Vermont Yankee: “Ex parte communications likely were permissible in rulemaking process, particularly after Vermont Yankee, which sharply limits additional requirements above and beyond those required by informal rulemaking absent “compelling circumstances” or a Due Process challenge”
(6)  Impartiality of Decisionmaker:  No matter how much proceeding resembles details of a hearing, rulemakers may not be disqualified for “adjudicating facts before hearing them.”  Rather, he may only be dismissed if they display an “unalterably closed mind” on matters “critical” to the proceeding.  
· There needs to be more than a “prejudgment” of facts under rulemaking! Cinderella does not apply!
(7) Hybrid Rulemaking Procedures:  Vermont Yankee  Can’t impose extra requirements on the agencies!

ON TEST: Rulemaking EXCEPTIONS Checklist!
· Notice and comment rulemaking procedures do not apply to interpretive rules, policy statements, rules implicating agency organization or procedure, and finally, when the agency finds “good cause” to avoid rulemaking because of impracticality, necessity or otherwise in the “public interest.” 
· “Legal effects” test says something is a legislative rule, and not an interpretive rule when:
· In the absence of the rule, there would not be an adequate basis for agency enforcement or other action that confers benefits or obligations on people
· The agency published the rule in the CFR
· The agency expressly invoked its legislative authority
· The rule effectively amends a prior legislative rule.  
· The central question in organization or procedure exemptions is whether or not, like Erie, the rule is outcome determinative, encodes a value judgment, or puts a “stamp of approval or disapproval” on certain behavior.
· Good cause may exist when rulemaking is impracticable, unnecessary or not in the public interest.
· Ultimate decision of agency to rely on one process or another turns on other considerations: fairness, consistency, notice and politics.






APA: Rulemaking Formal & informal

	Rulemaking
“Rule” APA Def: is an “agency statement of general or particular applicability and future effect” designed to make “law or policy.” 551(4) 

	Formal Rulemaking (Sec. 553 (a)(b)(c)(d), 556, 557) required ONLY when a statute requires that, “after notice”, rules be made “on the record after opportunity for agency hearing.” 553(c) 
· Notice on the federal register. 
· Full blown hearing required to decide any rule/regulation
· BAR ON EX PARTE COMMUNICATIONS! (557(d))
· Agency must incorporate into their rules a “Concise General Statement of their basis and purpose. “ (553)
· Agencies don’t need to address “every comment” but must respond “in a reasoned manner to those that raise significant problems.”
· “It is enough if the statement identifies the major policy issues and explains why the agency resolved the issues as it did.” (National Mining Ass’n v. MSHA)
· Bad Policy RESULT: lengthy & expensive rulemaking

** Impartial Tribunal Rule u/ ANA (Kellog case)
	Informal Rulemaking (Sec. 553): No hearing, just “notice and comment” – publication of proposal and written submission; and include a concise general statement of their basis and purpose

** Courts Presume most statutes involve informal rulemaking! 

** No Ex Parte Communications bar BUT ON TEST  Look at HBO rule






Constitutional Limits:
Bi-Metallic: Taxes were being raised for the whole city. 
· Recognizes that it would be “impracticable that everyone should have a direct voice” in the adoption of a law that applies to “more than a few people.”  Rights are protected through the exercise of political power.

Rulemaking  Making NEW RULES
(1) Notice & Comment: How much notice must the agency provide?
· Notice: Sec. 553(b)(3) requires that the notice of a proposed rulemaking contain “either the terms or substance of the proposed rule or a description of the subjects and issues involved.” Notice is adequate if final rule is “in character with the original scheme” and is a “logical outgrowth” of the proposed rule – taking into account history of proceedings, the preamble, and proposed text of the rule (and notice and comments already received). (Chocolate Manufacturers Assn) 
· Does the “terms and substance” of the proposed rule provide for …?
· Is it consistent w/ overall law?
· Policy: Frustrates purpose of notice and comment rulemaking  Result: Super Long Notices!
· NOT LOGICAL OUTGROWTH  Proposal can’t be replaced by a final rule, which is reached by a conclusion “exactly opposite to that proposed, on the basis of comments received from parties representing only a single view of a controversy.  (Chocolate case)
· Chocolate Manufacturers Assn: USDA adopted rules that ban chocolate milk in the Special Supplemental Food Program.  The USDA rule in Chocolate Manufacturers fails because its proposal was replaced by a final rule, which reached a conclusion “exactly opposite to that proposed, on the basis of comments received from parties representing only a single view of a controversy.


(2) Exclusivity of Record: May the agency discuss policies with parties’ off-record when making rules? 
· Ex Parte Communications
· Ex Parte Communications (HBO) RULE: Court barred ex parte communications although it was informal rulemaking. In cases that very closely resemble hearings, once notice is issued, interested parties may not engage in ex parte communications with any agency official or employee in rulemakings that closely resemble formal adjudication. Remedy for violation is to place unlawful communication in the public record.
· EXCEPTION: Communications received b4 formal notice of rulemaking need not be included in public file.
· **Every court has since rejected the idea of barring such communications absent statute or regulations to contrary.  But many agency regulations forbid ex parte communications.
· POLICY Reasons for Ex Parte Rule: Intolerability of two records; Interest in judicial review; Benefits of adversarial discussion; Public interest in sharing information; Secrecy violates fundamental notions of fairness.

· HBO v. FCC: (Informal Rulemaking) FCC favored localism in communities, but ironically, limitations on broadcasting power, limited # of available channels in most markets, giving rise to major networks. FCC responded w/ rules governing fairness & promoting community needs and interests. 
· FCC had Notice & Comment, Oral Arguments b/4 the Commission, and then a Final Rule

· Impartiality of the Decisionmaker
· Association of National Advertisers v. FTC: (Kellogs cereal) D’s move to disqualify Commissioner Pertschuk alleging he lacked impartiality to consider the rules aimed at regulating child adv. 
· Rule would ban all tv ads directed at children “too young”; ban sugared foods ads to older children; and balance sugared food ads with balanced nutritional disclosures. 
· “Unalterably Closed Mind Test” Rule: “Commissioners/rulemakers may only be disqualified when there has been a clear and convincing showing that the agency member has an “unalterably closed mind” on matters critical to the disposition of the proceeding.” AND may not be disqualified for “adjudicating facts before hearing them”  Doesn’t matter how much a proceeding resembles details of a hearing. 
· Policy concern that rulemakers receive leeway to carry out their proper policy-based functions. 
· Different Role.  Neutral and detached administrator is simply inapposite for administrators charged with translating statutes into policy.  They need to debate and discuss.  Those informal contacts with the public are the “bread and butter” of the “process of administration.”
· Different factual predicate.  Because the inquiry involved “legislative facts,” which is ordinarily general and without reference to specific parties, hearing doesn’t require same evidentiary purity as an adjudication, which depends on “who did what, how and with what motive.”











(3) Hybrid Rulemaking Procedures
· Vermont Yankee:  (Nuclear Waste Disposal) NRDC Complained Rulemaking deprived it of opportunity to cross-examine
DC Circuit
· Expert’s claims about waste disposal and risk of meltdown “inconclusive.”
· “An insufficient record to sustain rule limiting consideration of env. effects of nuclear disposal…”
· Suggests many different “procedural devices” to create “genuine dialogue” to create better record.
· Additional Procedures (which were rejected): Informal Conferences; Doc Discovery; Cross Examination; Outside Experts w/ Dif. Perspectives; Methodology Explaining Expert Reports
· Whatever it does, agency should attempt to design record so that facts “are fully developed.”
Supreme Court Holding:
· Agencies are free to grant additional procedural rights in the exercise of their discretion.  
· Vermont Yankee Rule: Courts may not impose requirements beyond those in the APA, absent “constitutional constrains” or “extremely compelling circumstances.” Courts may still, however, demand agency “sufficient[ly] justify” rule in the whole record.  
· One way ratchet problem.  Agencies would default to more procedures out of concern of reversal by courts on appeal.
· Monday morning quarterbacking.  Review based on different, more fully developed record, in a court does not respect finality of agency determination.
· Upsets APA structure.  Never possible to do “notice and comment” rulemaking.     

HYBRID RULES: 
· Some Statutes Require More than Informal Rulemaking (“Notice and Comment” Rulemaking)
· Oral Argument (HBO v. FCC)
· Hearing  (HBO v. FCC)
· Cross examination (National Ass’n of Advertisers v. FTC)
· Advance Notice of Public Rulemaking: Gives people an opportunity to weigh in before official notice and comment period.
· Negotiated Rulemaking: 
· Agency appoints a “convener” (a mediator) to identify interested private stakeholders, who, in turn, develop a rule.  
· The agency may then modify the rule or approve it unaltered. 
· The negotiated rule is then subject to traditional notice and comment provisions.  

















Exceptions to Rulemaking Procedures

On TEST: If Rule was not subject to notice & comment or hearing, then do one of the exceptions apply?
· Interpretive rule? 
· If it satisfies the “legal effects” test then it’s a legislative rule and not an interpretive rule  Notice & Comment APPLIES!
· Hoctor: Arbitrary numbers?
· Gag Rule Case: Complete reversal of old position  legislative rule!
· Procedural Exception?
· Good Cause Exception? 

Rulemaking procedures do not apply to (1) interpretive rules, (2) policy statements, (3) agency organization or procedure, and finally, when the agency finds (4)  “good cause” to avoid rulemaking because of impracticality, necessity or otherwise in the “public interest.” 

EXCEPTION: Interpretive Rules & General Statements of Policy
· Interpretive rules attempt to clarify, restate or explain existing statutory or regulatory rights
· Interpretive rules may “clarify” ambiguous terms, remind parties of existing duties, or track statutory language. (NFPRHA v. Sullivan)
· Legal Status: Interpretive rules are not binding, but Courts will give them “controlling weight” unless “plainly erroneous or inconsistent with the regulation.”
· Legislative rules involve the creation of “new law”. “Legal effects” test says it’s a legislative rule when:
· (1) In the absence of the rule, there would not be an adequate basis for agency enforcement or other action that confers benefits or obligations on people
· (2) The agency published the rule in the CFR
· (3) The agency expressly invoked its legislative authority
· (4) The rule effectively amends a prior legislative rule.  
· National Family Planning & Reproductive Health Association v. Sullivan: (Legislative Rule) HHS Regulation provides that Title X project may not “provide counseling concerning use of abortion as a method of family planning or provide referral for abortion.” After controversy about the “gag rule,” President Bush directed HHS to “interpret regulation” w/o Notice & Comment to exempt doctors, by citing doctor-patient relationship.  Court holds that the new interpretive rule is a legislative rule, & must go through notice & comment.
· Court found that the original rule clearly based on presumption that outlawed “any counseling” even by doctors.  Thus, the new rule represented a complete reversal of old position.
· But only legislative rules, that benefit from notice and comment, may repudiate existing rules or “effect a change in existing law or policy”
· Court finds that (1) the old rule was not ambiguous and did not require “clarification”; (2) the new directive was, in fact, motivated by new policy concern; and (3) the directive altered doctor’s substantive responsibilities.  
· Hoctor v. United States Dept. of Agriculture (Fence height  Legislative Rule) The Secretary of Agriculture made standards for “handling, housing, feeding, waterings and sanitation.”  The rule included “structural strength requirements” which required that “housing facilities be structurally sound … to protect animals from injury and to contain the animals.” The agency interpreted the rule to impose a 8 foot fence. 
· Rules Arbitrary Choices: The rule is numerical and somewhat arbitrary.  “When legislatures base rules on arbitrary choices they are legislating…”  
· HOWEVER, Court does not rule out interpretive rules with a numerical component as “a rule of thumb” to guide the interpretation of norm.  But that norm cannot have binding effect.




EXCEPTION: Rules of Agency Organization or Procedure Rules relating to the organization of an agency or procedural rules are exempt.
· Agency Organization or Procedure Rule: The central question is whether or not, like Erie, the rule is outcome determinative, encodes a value judgment, or puts a “stamp of approval or disapproval” on certain behavior.
· Examples of organizational/procedural decisions are those that reallocate resources, close one clinic out of many, or require narrower time limits for appeal.  Lincoln v. Vigil.
· Examples of non-organizational or substantive determinations are those that terminate eligibility for benefits for an entire class of people or create grids that impact one’s entitlement to social security or a parole hearing.  Pickus v. United States Board of Parole.

EXCEPTION: “Good Cause” 
Good cause may exist when rulemaking is impracticable, unecessary or not in the public interest. 
· Impracticable: (Think a price-freeze designed to prevent prices from rising.  A long notice period would allow for price-gauging).  
· Unnecessary.  The decision involves a technical amendment not of public concern and does not alter citizen’s rights and responsibilities.  
· Public Interest. Something not in the public interest if delay notice & public input would worse problem meant to correct. (Think of rules for suspending suspicious pilots’ licenses in the wake of 9/11). 




Discretion to Use Rulemaking or Adjudication

· The General Rule:  Agencies have “discretion” to choose between adjudication and rulemaking when announcing new rules.  Chenery II  & Bell Aerospace.  
· Exceptions: Although never considered by the Supreme Court, agencies may abuse that discretion when:
· New decision applies retroactively without notice and parties rely on inaction or different decision to their detriment. Agency will have to go through rulemaking FTC v. Ford and Majestic Weaving. 
· New decision reverses rule promulgated through rulemaking.  (Patel v. INS)
· Rulemaking has advantages of broad informational input, consistency, and transparency.
· Agency may use rulemaking to narrow scope of adjudication  More Efficient; More Information; More Participation in Rule with General Impact; Unfairness of Holding People to Different Standards Over Time
· Adjudication has advantages of flexibility, more individualized fact-finding, and may address specialized problems more effectively than general rule.














PART III: JUDICIAL REVIEW: HOW DO YOU SUE THEM?
CHALLENGING AGENCY DECISIONS: SCOPE OF JUDICIAL REVIEW


Judicial Review Generally:
APA sec. 706(2) Reviewing courts shall hold agency “action” unlawful, and set it aside, if the court finds the agency action:
A) Arbitrary or Capricious (no supporting evidence; applies to informal adjudications/rulemakings 
most times)
B) Contrary to Constitutional rights (ex: violates delegation doctrine, bicameralism & presentment)
C) Exceeds Statutory Jurisdiction or Authority
D) Without Observance of Procedure (making an APA challenge b/c no notice & comment, no logical 
     outgrowth, etc.)
E) Unsupported by Substantial Evidence in a case subject to 556 or 557 (sec. 556 requires a formal 
     hearing)
F) Unwarranted by facts to the extent that facts are subject to trial de novo 



Citizens to Preserve Overton Park: Under Overton Park, court must still engage in substantial inquiry, even if the agencies’ decision is entitled to presumption of regularity. 
· Scope of Authority (706(2)(C)): 
· Based upon his explanation for building I-40 through the park, Volpe may have exceeded authority by considering factors beyond “feasibility” and “prudence”
· Determination “arbitrary or capricious” (706(2)(A))
· Whether Volpe considered all relevant factors is unclear because no record existed, but he may have when he misconstrued the scope of authority.  
· Illustrates how this factor may overlap with “scope”
· Procedural Requirements (706)(2)(D)
· Observance of procedure required by law not violated
· But without record cannot determined whether acted “within scope of authority” or whether decision was “arbitrary or capricious.”
















Judicial Review of Agency POLICY CHANGING/FAILURE TO MAKE POLICY Arbitrary & Capricious Review (“HARD LOOK REVIEW”)

GENERAL RULE: Courts will defer to agencies’ policy decisions so long as they fall within (1) scope of agency authority and (2) supported by “reasoned” justification (“Hard Look” review). (Overton Park)
· Courts require agencies to make new policies supported by a “whole record.” (Overton Park)

Arbitrary & Capricious (706(2)(A)): Determining whether agency policy change is “arbitrary or capricious” u/ 706(2)(A) is met when Agency fails to supply a “reasoned analysis” for a policy decision [to change course] This occurs when the agency: 
· (1) Relies on factors Congress did not intend
· (2) Fails to consider important aspect of the problem
· (3) Offers an explanation that is implausible or inconsistent with evidence
· POLICY: This “Hard Look” doctrine is rooted in the idea of respecting agency expertise and accountability.  So long as the agency offers a reasoned analysis for its view, courts are not supposed to substitute their own judgment about law or policy.

State Farm v. NHTSA: YES A&C! NHTSA rescinded new stds of requiring airbags or automatic safety belts. 
· Holding: NHTSA acted “arbitrarily” because it failed to supply a “reasoned analysis” for its decision to change course.  
· (1) NHTSA’s justification for rescinding the new standards Automatic safety belts too costly and wouldn’t reduce accidents; Feared consumers would revolt “poisoning popular sentiment” in light of reaction to automatic seatbelts
· (2) Even if automatic seatbelts were wanting, NHTSA completely failed to consider alternative—airbags.
· (2) Did not articulate a basis for not requiring non-detachable, “spool out” seatbelts.  
· (3) Too quick to dismiss benefits of automatic, but detachable seatbelts.  Never considers consumer inertia.  
· Rehnquist: Because airbags & spool seatbelts were explicitly included in rule it was rescinding, should be explained; Courts should respect policy decisions from new Presidential admin.

FCC v. Fox (Plurality): NO A&C! Expletives on tv
· Need only acknowledge change in policy 
· Need not demonstrate reasoned analysis that “change” is better only that new rule is permissible under existing statute
·  (2) Rule barring fleeting expletives is justified, regardless of old policy because: (1) No reliance interest (not retroactive); (2) “Makes sense” that both literal and non-literal use of language have same harm; (3)Technology matters; (4)Need to creates “safe haven” for children on commercial TV

Massachusetts v. EPA: YES A&C! Greenhouse gasses and global warming
· The Court distinguishes between the agencies’ discretion to enforce environmental regulations, and the agencies’ discretion to make new environmental regulations. 
· Petition to conduct rulemaking has legal meaning that can be enforced
· Less frequent
· Subject to formalities
· Involves factual and legal analysis capable of judicial review
· Denial of petition expressly subject to review





	Factors
	State Farm -> YES! Arbitrary & Capricious
	FCC v. Fox  Not arbitrary & capricious 
	Mass v. EPA  YES! Arbitrary & Capricious

	Relies on factors Congress did not intend
	Not addressed, but if anything, interest in new Presidential deregulation policy not important.
	Appropriately considers whether both literal and nonliteral uses are “indecent.”
	EPA made political and not scientific judgment about regulating pollutants

	Fails to consider important aspect of the problem
	Even if automatic seatbelts were wanting, NHTSA completely failed to consider longstanding alternative—airbags.
	FCC would have crossed the line if it did not recognize change or penalized those relying on old “fleeting expletive” rule. 
	Not addressed, but if anything, other Presidential policies or politics are not important aspects of problem given statute.

	Offers an explanation that is implausible or inconsistent with evidence
	Too quick to dismiss benefits of automatic, but detachable seatbelts.  Never considers consumer inertia studies.
	Even if political decision, FCC’s new policy rational; it protects children from coarsening media with new technology. 
	EPA’s worry that global warming evidence is inconclusive contradicts evidence.




EXAMPLES: 
· “Relies on factors Congress did not intend.”
 In Massachusetts v. EPA, the Court found insufficient analysis for EPA’s new position on global warming because the EPA relied on factors that Congress did not intend in declining to form a “judgment” about greenhouse gas and relied on political reasons!  
· “Fails to consider important aspect of the problem.”
 In FCC v. Fox, the Court rejected plaintiff’s argument that change was important aspect of problem to warrant a reasoned analysis because (1) no reliance on old policy (only imposed fines prospectively) and (2) finding of harm to children did not contradict basis for old policy.  This was unlike State Farm.
· Explanation Inconsistent with Evidence or Implausible.
In State Farm, the Court also thought NHTSA unfairly dismiss benefits of automatic, but detachable seatbelts. NHTSA’s ignored its own studies about consumer inertia.

ON TEST: “Like State Farm and Massachussetts, this decision improperly influenced by politics”
“ Considering views about …., in making that decision much like FCC v. Fox”


















Judicial Review of AGENCY INTERPRETATION OF STATUTES/LAW
Why and When to Defer to Agency Interpretation of Statute?


ON TEST: (3 paragraph answer) When choosing whether to defer to agency interpretation of a statute under Chevron, we ask:
Step ZERO: 
· Did Congress really want the agency to have the last word? In Mead the letter rulings could be reviewed and reversed by Court of Int. Trade so Congress did not delegate authority to make letter rulings carry the force of law. 
Step 1: whether the statute is ambiguous 
· If Statute IS NOT ambiguous  Court will use Congress’s interpretation of the statute
· If Statute IS AMBIGOUS  Go to next step
Step 2: IS the agency’s interpretation reasonable?
· If  Yes  Defer to agency interpretation
· If NO  Go To Skidmore!

BEFORE APA
· NLRB v. Hearst: Court defers to NLRB’s definition of “employee” under the statute to determine whether “newsboys” entitled to collective bargaining rights.  Board’s decision is entitled to respect so long as “reasonable basis in law.”
· Skidmore v. Swift & Co.: Court independently reviews decision about overtime pay for private firefighters.  But agency entitled to respect based upon thoroughness, reasoning, consistency and “all those factors which give it power to persuade.”

After APA
· Chevron USA v. NRDC: Under Clean Air Act, the EPA sets std for “stationary sources” of air pollution. 
· Industry critics complained that the EPA was setting uniform stds for every point of emission. Industry preferred comprehensive limit for the whole facility. 
· Industry/EPA wanted to define “stationary sources” as the entire plant
· NRDC wanted narrower definition
· United States v. Mead: (NO Chevron Deference) Whether Mead is subject to new tariff as a result of “ruling letter” by regional Customs office, which classified day planner as a “diary.”
· Court reasoned that u/ Step ZERO, the customer letter rulings did not carry the “force of law”
· What deficiencies did the Court find indicated that Congress did not delegate authority to make letter rulings “carry force of law”?
· Not made pursuant to specific “rulemaking” 
· Ruling not published
· Only had precedential value
· Could be reversed de novo by Court of International Trade
· What deficiencies illustrated the agency failed to even make law in practice? (step 2)
· Rulings not preceded by “notice and comment”
· Do not purport to bind third parties
· 46 different offices churn out decisions at a rate of 15,000 per year. (too many decisions)





*** Agency rulemakings, formal adjudications, and interpretations of its own regulations  ENTITLED TO CHEVRON DEFERENCE!

Unlike old standard: Does not necessarily account for consistency of interpretation.  The agency can change its interpretation of a statute and still get “deference.”

CHEVRON TEST: When analyzing an agency’s interpretation of a statute, and choosing to defer to agency interpretation 
· Step ZERO, Court makes initial determination whether Congress even wants Courts to defer to a particular agency decision. 
A particular statutory provision qualifies for Chevron deference when: 
· (1) Congress delegated authority to the agency generally to make rules carrying the force of law (POWER TO MAKE LAW: makes rules that binds people), and
· Delegation of such authority may be shown by:
· An agency's power to engage in “adjudication” 
· Rulemaking: “Notice-and-comment rulemaking”
· By “some other indication of a comparable congressional intent.”
· **Only when Congress intends to delegate “policymaking” under statute to agency  Agency can’t be low on totem pole!
· Less willing to defer when involves pure questions of statutory interpretation about scope of agencies power
· (2) The agency interpretation claiming deference was promulgated in the exercise of that authority. (EXERCISING ITS POWER of rulemaking) 
· How formal? Was it formal adjudication? Formal/Informal Rulemaking process 
IF YES TO BOTH THEN GO TO CHEVRON TEST   If NO then Go to Skidmore!
CHEVRON
· Step 1: First, the Court reviews Congressional Intent. 
First, if Congress has “directly spoken” to the precise question, the Court must give effect to the “unambiguously expressed intent” of Congress.
· Plain Language (Text of statute)
· Ordinary meaning
· Read Whole Statute
· Clear statement  [by Congress]
· Legislative History
· Policy/Purpose
· ON TEST: Can you read words to be ambiguous? IF YES Go to Step 2!
· Step 2: Second, if ambiguous, agency’s interpretation need only be “permissible” or “reasonable construction.” 
If the statute is silent or unambiguous with respect to the issue, the only question is whether the agency offers a reasonable construction of the statute.  
· ON TEST: Analyze Reasoned Analysis u/ Arbitrary & Capricious
· Policy: This approach “is premised on the theory that a statute’s ambiguity constitutes an implicit delegation from Congress to the agency to fill in the statutory gaps.”FDA v. Brown & Williamson Tobacco Corp.,

SKIDMORE: absent Chevron, the decision entitled to weight to the extent it has the “power to persuade.”
· W/o Chevron, agency interpretation of statute still may be entitled to deference. In determining whether agencies’ interpretation has “power to persuade” the court will look at:
· Expertise of agency in specialized area
· Thoroughness (thoroughness of the procedure used for formal adjudication/rulemaking)
· Ex: was the method they used better to reach more people?
· Logic (Is the interpretation logical?)
· Fit with prior interpretations (consistent?)
Judicial Review of AGENCY ADJUDICATIONS OF FACT Substantial Evidence Rule

Courts also set aside determinations of fact under APA 706(2)(E) when unsupported by “substantial evidence” for: Formal Adjudications; Formal Rulemaking; and When statute otherwise calls for decision based on “substantial evidence.”

“Substantial Evidence” defined as:
· Although deferential standard, must be more than a “scintilla” of evidence; 
· Such “relevant” evidence as a “reasonable mind” might accept as adequate to support a conclusion”
· Must be based on the “whole record.” (No cherry picking evidence to support decision) (NLRB v. Universal Camera). All decisions, including “initial” and “recommended” decisions are considered part of the record. APA 557(c)(3).
· Evidentiary Determinations – Credibility Courts give weight to independent fact-finders determinations of credibility. Substantial evidence must exist for credibility determination; therefore an agency must review the whole record, including the Trial Examiner’s determinations. Trial examiner’s determination of credibility entitled to weight given that it could assess non-verbal cues “lost in print.” NLRB v. Universal Camera
· When agency decides not to consider Trial Examiner’s determinations, court will take into account whether good justification for ignoring determination.  See NLRB v. Universal Camera.  

Evidentiary Determinations – Expertise
· Courts give weight to agency determinations based upon its own specialized expertise.  They also give weight to “secondary inferences,” inferences from facts found by ALJ or documents entered into evidence.

Evidentiary Determinations – Presumptions
· Agency “presumptions” based on policy, like an assumption that barring union organizing during non-work hours is “unfair” labor practice, and not justified by workplace needs, is supportable:
· Based on factual findings
· Draws rational inferences based on those findings	

NLRB v. Universal Camera: (substantial evidence lacking: credibility) Employee gets fired after supporting union.  Trial examiner believes the employer’s testimony, but does not credit terminated employee’s testimony. NLRB disagrees, even though it lacks benefit of live hearing, based upon record. 

ON TEST: “Agencies must base factual findings in adjudications that, as here, rely upon “substantial evidence” based on the “whole record,” including record determinations of credibility.” 
	- Can you argue that that the determination is a more technical question and subject within the expertise of the agency/board/person?














CHALLENGING AGENCY DECISIONS: THE AVAILABILITY OF JUDICIAL REVIEW

The Requirement of Agency Action (& when agencies fail to act)
· Agency Action Rule: Courts can only review “agency actions” under the APA and the presumption of judicial review applies only when “Agency action” is the subject of the petition. (1) Entity must be an agency; (2) must be an agency action” 
· “Agency action” is defined by the APA to include “the whole or a part of any agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to act.” APA 551(13).

· Courts may compel “agency action” unlawfully “withheld or unreasonably delayed.” APA 706(1).  Agencies are required to conclude matters presented to them in a “reasonable time.” 555 (b).
Unlawfully Withheld Action
· Section 706(1) of the APA only authorizes courts to compel agency action only where the agency has “failed to take a very discrete agency action that it is legally required to take.” Norton RULE
· “Discrete” means that the APA does not contemplate courts entering general orders compelling compliance with broad statutory mandates. A “clear indications of a binding commitment” with specific requirements is required A broad statement of priorities is insufficient.  (ON TEST: compare to Norton and how the court thought that the statute was broad and not discrete enough. Court needed something more concrete. The agency had to balance different factors.)
· ** The more balancing the agency has to do, the less likely you can challenge an agency
· Legally “required” action means non-discretionary acts, or those cases when the agency must do something, but without being told “how” to do it. 
Unlawfully Delayed
· Supreme Court has never addressed.  But D.C. Circuit uses six factors to identify improper delay.
	(1) The time agencies take to make decisions must “follow rule of reason”
	(2) Rule of reason may reflect timetables in statute or legislative history; 
	(3) Delays reasonable in economic regulation are less tolerable when human 
      health and welfare are at stake;
	(4) Balance the effect of expediting delayed action on other agency priorities; 
	(5) Account for the nature and extent of the interests prejudiced by delay; and 
	(6) No unlawful motive is necessary.  

Norton v. Southern Utah Wilderness: the FLPMA directs the Secretary to “‘manage such lands . . . in a manner so as not to impair the suitability of such areas for preservation as wilderness.” (Non-impairment mandate.
· Plaintiffs sought to compel the Bureau of Land Management to exclude off-road vehicles from wilderness study areas under the Federal Land Policy and Management Act (“FLPMA”) and certain provisions in its “land use plans.” 
· Court determines that this mandate leaves the BLM with too much discretion and too little clarity to require judicial action.  Finds other examples similarly vague, like those involving “management of wild horses … to achieve thriving ecological balance,” and “manage [Steens Mountain”… for the benefit of present and future generations.” VERSUS when specific deadlines in statutes are given!









EXCEPTIONS to Judicial Review of Agency Decisions:
· Exception 1: No Agency Action = No Review
· Exception 2 & 3: APA Sec. 701(a): Statute precludes review; and agency action committed to agency discretion by law. 

ON TEST: If there is a statutory bar
	Step 1: Look at the statute very narrowly (purpose/text/legislative history)
	Step 2: Attack statute more broadly  This claim is not just a particular claim but it is for the whole scheme (bar is not for one person but for everyone similarly situated)
	Step 3: If statute is going to try to bar the ability for a court to hear a constitutional questions, then it has to be done in “clear terms” 

Preclusion of Judicial Review by Statute
Preclusion of Judicial Review: Any person “suffering legal wrong . . . or adversely affected or aggrieved by agency action” or inaction is entitled to judicial review unless:
(1) Statute expressly precludes judicial review 
· Clear Statement Rule.  The general rule is that the text, purpose and legislative history of a statute must evince “clear” intent to preclude judicial review. Johnson v. Robinson
· Congress may fail “clear statement” test despite statutory bar:
· Read text, purpose and history of the statute to only bar certain conduct
· Read statute narrowly, particularly in Constitutional cases
· Read the lawsuit broadly  as a procedural or generalized challenge
(2) Contested agency action is “committed to agency discretion.” 

Johnson v. Robison: (Review NOT BARRED) Robison, claims definition of “active duty” deprives him of education via the education benefits for “active duty.” It violates his first amend. And right to equal protection u/ 5th Amend.   The statute bars judicial review of claims for providing benefits. 
· The Supreme Court reads the text narrowly to bar only an administrator’s interpretation of the statute involving benefits.  Robison is not challenging a decision of the administrator, but instead, Congress’ definition of “active duty.”  
· Moreover, the Court reads the challenge broadly.  It’s not to a particular claim for benefits under a particular set of facts, but rather, a general challenge common to a class of people under the Constitution.

McNary v. Haitian Refugee: (Review NOT BARRED) Special Agricultural Workers (SAWs) attempting to obtain Amnesty under Immigration Reform Act of 1986 allege pattern and practice of Due Process violations by INS.  
· Among other things, SAWs claim that legalization offices in INS denied applicants rights to challenge adverse evidence, to present witnesses, to receive a record transcript or to receive interpreters.  
· Text, Purpose and History
· “Determination respecting an application” is a single act
· Narrower than the language used in Robison.
· Congress should assume that Court reluctant to deny review absent clearer statement
· Constitutional Conflict 
· “Abuse of discretion” standard makes no sense
· Judicial review of claimants who must risk deportation to get into Court is tantamount to no review at all
· No meaningful review of constitutional claims given the limited factual record
· General vs. Individual Claim
· Statute only covers a single act 
· A “pattern-and-practice” claim without meaningful review
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