Torts Outline 


Compensatory Damages: 

Definition: Return the plaintiff to as close to the state they were before the tort occurred.

Economic v. Non Economic Damages 

Economic: past and future medical; past and future was less over lifetime (take into account taxes, age, and inflation)  
Non-economic: emotional distress; lost value of life (NY req. “some awareness” to recover) 

Seffert v. Los Angeles  
Plaintiff was attempting to board a bus, when the doors closed, dragging her for a distance. She was severely injured, with permanent disfigurement, and possibility of having her foot amputated. The verdict by the jury allotted her full compensation for the economic damages and a large sum for pain and suffering. 
The judgment was affirmed- the amount awarded for pain and suffering was approved, saying there was no prejudice by the jury. 
Implications 
Per diem argument- plaintiff breaking down pain and suffering compensation by day or year- can lead to higher settlements. 
If we compare economic compensation to non-economic those who have more money to begin with will have higher compensation overall. Is a poorer person’s suffering less monetarily because they make less? 

McDougal v. Garber 
Plaintiff’s malpractice left her in a permanently comatose state. She responded to certain stimuli which her counsel claimed proved she was aware of her state. The def. didn’t think she should receive compensation for loss of enjoyment of life since she was not aware and that was a requirement for pain and suffering. 
The court ordered a new trial as to just the non-economic damages (pain and suffering) stating that enjoyment of life should be under the category of pain and suffering not separate, and that in order for this to be awarded some level of awareness needed to be present. 
Implications 
Even a “spark” of awareness means you can recover 
What is the point of non-economic damages- to put you in the state you were before the accident or monetarily compensate for the difference

Collateral Source Rule 

Definition: if source is wholly independent from the D then it will not offset the award monies (Made Whole) 

Arambula v. Wells 
Plaintiff was in a rear-end collision, causing him to miss work at his family owned business. He was still paid his wages by his brother even though he was not working, though his brother wished to be repaid. The Defendant wanted to exclude the lost wage claim, and the court allowed for this, bringing the case to the appeals court. 
The court held a new trial regarding the lost wages, stating that the tortfeasor should not benefit from either a Plaintiff’s foresight to buy insurance, a family member helping out, or a third-parties charitable gift. The tortfeasor must pay the full amount of damages even if there has been payment, since the plaintiff may repay the third-party, and to help cover attorney fees. If, however the money comes from someone in relation to the tortfeasor this person is not “wholly independent” of the tortfeasor and therefore can offset the damages.
Implications: 
The issue of offsetting when it is a purely lost wage claim, such as in the BP oil spill. If BP hires the fisherman to help clean the spill, they are receiving wages, however it is not from their fishing business.  (non PI case) 

Punitive Damages 

To award punitive damages the Defendant must have acted in an oppressively, fraudulently, or maliciously and to either punish the defendant or make an example of them. 

Taylor v. Superior Court  
Stille (Def) rear-ended the P. Def was an alcoholic, and had the habit of driving under the influence, being in another accident with alcohol involved, and 6 other charges relating to DUIs. He had alcohol in his car at the time, and the P was severely injured due to the accident. 
The court held that malice implies an act of criminal indifference towards the obligations owed to others, such as not drinking and driving. The def by having such a conscious and deliberate disregard of the safety of others, by driving while intoxicated, was therefore acting maliciously, and able to be charged with punitive damages, so therefore the court overruled the def demurrer. 
It is commonly understood that driving while intoxicated can cause lethal harm to others so therefore is enough to constitute punitive damages
The court wanted to deter not only the def but set an example for others 
Have to be able to prove the action was the proximate cause of the result for punitive damages to affectively deter as well as make sure there isn’t a land slide effect of when punitive damages can be awarded (changing AC). Might use punitive damages to influence public policy such as the texting and driving case. 

We cannot violate the due process by punitive damages, so the jury must be instructed to consider the following when awarding such a settlement: reprehensible conduct, proportionality of compensatory damages, and connection to similar criminal and civil sanctions.

State Farm v. Campbell 
Campbell was in a crash in which he was clearly liable. State Farm was his insurance and told Campbell that they had a strong argument against liability, and should therefore not accept the demand of $50K policy limits and go to court. In trial Campbell lost and the jury awarded Ps ~$185K, and State Farm told Campbell they would not pay the excess and C should sell house. State Farm paid the excess only after CT denied C’s appeal in the liability of the tort claim. C then filed a bad faith claim against State Farm for bad faith, fraud, and emotional distress. The court then awarded C $2.6M for compensatory and $145M for punitive. 
The court held that in determining punitive damages award amount one must look at the three factors (reprehensibility, proportion to compensatory damages, and connection to seminal civil/ criminal sanctions), and by using these guidelines the court reversed the $145M award and instructed the lower court to revalue using the following guidelines: 
Reprehensibility 
One must look at where there are: economic v. physical damages; indifference v. reckless disregard to the health or safety of public; isolated v. repeated action; and if the harm was the result of accident v. intentional, malice, or trickery (fraud); and if target had financial vulnerability. The action was so reprehensible it warrants sanctions to punish or deter. 
The damages in this case however were excessive since SF was being punished for actions committed independently from this case and in other states nationwide. It should only look at cases directly relating to the P’s harm. There was no proof of repeated conduct against C. 
Proportion to Compensatory Damages 
This court held that there should be a single digit ratio, and in cases that have high compensatory damages the ratio should be closer to 1:1 and in cases with high culpability and low compensatory damages the ratio can exceed the single digit ratio (only in very rare circumstances) 
C only experienced minor economic injuries and most of the compensatory damages were for emotional harm, so therefore having high punitive is duplicative in the award. 
Finally, wealth of the Def shouldn’t justify unconstitutional punitive damages 
Civil/ Criminal Sanctions 
If added up all the included claims the sanctions for the civil/ criminal sanctions would be closer to $100K compared to $145M 
The court held that in light of the high compensatory damages (some of which contained a punitive element) which would justify a closer to 1:1 ratio, than award of $145M, which is also not proportionate to the harm committed in that the Def should not be punished for conduct independent from the P’s harm, nor was the award reasonable. Since this award was an arbitrary deprivation of the Def’s property the court held to reverse the award and remanded the case. 

 Intentional Torts 

An intentional harm requires that the person acts with the purpose of producing that consequence OR the person acts knowing that the consequence is substantially certain to result from his/her action. The harm has to be offensive or harmful by a reasonable person of ordinary sensibility- judged objectively. [Differs from recklessness which only requires the knowledge of risk (obvious risk) and with conscious disregard still acts or when there was a simple precaution that could have eliminated the risk but was not taken. This also differs from negligence which is to fail to exercise reasonable care.] 

Garratt v. Dailey 
P started to sit down in a chair, and as she was sitting down, D (a 5 y.o.) pulled the chair out, and P hit the ground and was severely injured. Lower court took D’s testimony to be true and held he did not intentionally harm or prank P, so therefore D did not commit a battery. 
The court held that the lower court defined intent wrong and remanded for clarification, and stated that an intentional harm does not necessarily mean the D had the purpose to harm the P, but that if the D had the knowledge that such action would, with substantial certainty, cause the consequence (P hitting the ground), then intent would be established. 
Side note- infancy is not a defense, the reason for suing a 5-year-old is that either the parents or home owner’s insurance can pay the settlement monies (or kid can once 18 and have judgment held for 20 years post 18). This is allowed in torts since the idea is to compensate, not punish. Parents cannot be held liable, as they would not have the knowledge, unless they knew the child had a dangerous propensity or demeanor. 

Assault: apprehension of imminent bodily harm from either words or a physical act. The threat of harm. Words need to be accompanied by physical movement. Conditional words can negate threat. 
Battery: one willfully sets in motion a force that in its ordinary course causes the injury to either the body or to something connected to the body (purse, camera, cane, etc.). Actual physical harm is done. Transferred intent allowed (intent to hurt one person but end up hurting another). Offensive contact need not take place immediately or with the defendant’s body (poison or trap). 

Picard v. Barry Pontiac-Buick, Inc. 
P had car inspected by Pontiac and didn’t agree with their findings. Decided to have a TV station investigate fraud and during a recheck with Pontiac, the mechanic yelled at P for having a camera and grabbed the camera from her hand. 
The court affirmed the assault and battery charge, holding that the P’s apprehension of the imminent bodily harm (the D lunging at her) was reasonable and therefore established an assault. The court also held that the intent to injury the P is unnecessary when the D willfully sets in motion an action that would ordinarily cause injury, and since the D’s contact was with the camera, which was connected to the P’s body by her clutching it in her hand, provided sufficient evidence to establish battery. 

Wishnatsky v. Huey 
D and Assistant Attorney General (AAG) were having a private conversation in AAG’s office, when P, without knocking or announcing himself, opened the door. D then closed the door in P’s face pushing him back into the hallway. D has admitted he is very sensitive to evil spirits. 
The court affirmed the lower courts decision to dismiss the case holding that even though D’s response to P’s intrusion was rude and abrupt it would not be offensive to an ordinary person. Therefore, holding that conduct must be measured objectively and it has to be offensive to a reasonable sense of personal dignity to warrant battery. Subjective fear is not enough. 

False Imprisonment: an act intending to wrongfully confine another within boundaries fixed by the actor. Directly or intentionally results in confinement using physical force or threats, duress, or legal authority, however not by “moral” force. The person has to be conscious of confinement or, at least, harmed by it if unconscious.  

Lopez v. Winchell’s Donut Shop 
Lopez was asked to come down to Winchell’s, and was then lead back to the baking room, all of which she did voluntarily. The door was locked and she was then questioned regarding stealing. One of the men questioning her sat next to her with a legal pad, telling her they had evidence in a brief case which they wouldn’t show. She claims she didn’t feel threatened or told explicitly that she could loose her job if she didn’t answer and could leave at any time, which she did. She claims that she felt as if she had to answer to protect her job (moral force). 
The court held that since there was no explicit threat and was free to leave at anytime, there wasn’t a claim for false imprisonment. Further, the court held that moral force is insufficient to constitute confinement, as she was compelled to save face. 
The policy reason for ruling this was is that employers need to have the ability to investigate their employees if they are suspicious of a wrong committed. 

Intentional Infliction of Emotional Distress (IIED): An intentional or reckless act that, by extreme and outrageous conduct, that causes severe emotional distress to another. Outrageous conduct includes: conduct continuous or repetitive, whether defendant is in a unique position of control or authority, to vulnerable populations, or by transportation company/ innkeeper. Objective standard, unless defendant knows of plaintiff’s vulnerability. 

Womack v. Eldridge 
Defendant, by means of deceit, took a photo of the Plaintiff, which was used by a defense attorney in a child molestation case. The prosecuting attorney asked the relevance of the photo, and the Plaintiff was then brought in as a witness and had to take part of the trial. The defense attorney had used the photo to try and have the children’s credibility falter, if they had hesitated when answering they would have seemed less reliable since the Plaintiff had nothing to do with the case. Being involved in this case caused the Plaintiff much anxiety not only due to the subject matter, but the possible implications on his job and view from others. 
The court held that the defendant not only intentionally used deceit to obtain the photo and allowing her employer to use it in the criminal trial, but she also did so without the consideration of the implications. Furthermore, the court held that a reasonable person would have recognized the likelihood of serious mental distress that would have resulted from involving an innocent person in a child molestation case.  
The defendant could have possibly used the argument that the prosecuting attorney was the one who brought the plaintiff’s information to be revealed, therefore being an intervening force, but the defendant brought this to attention of the court too late, so therefore could not use it as a defense. 

Defenses: 

Constitutional Defense: the use of any of the Constitutional Amendments as a defense for the protection of those rights in more important than the protection against the tort committed and nullifies the liability 

Hustler Magazine v. Falwell 
Hustler featured a parody of Falwell, which implied that his “first time” was when he had slept with his mother in an outhouse. Hustler made it clear that the ad was a parody and in fact fictitious. Falwell is a public figure (minister). 
The court held that a public figure can only recover for an IIED if it is a false statement of fact and actual malice. The court claimed since the parody is not a statement of fact, but a satire, it was protected by the First Amendment. The court held that there is more value in promoting free speech and protecting free exchange than protecting public figures’ feelings. 
Parodies are considered a fundamental right and encourage political debate.
Snyder v. Phelps (2011): 
Westboro Baptist Church protested a soldier’s funeral, the father brought a claim against them for IIED, invasion of privacy, and defamation 
The court held that public speech which concerns public matter is protected by the First Amendment. Therefor the law could not impose liability on the defendant no matter how outrageous it was. 

Consent: may consent to battery or other limitation on personal autonomy. Limits exists when: consent is not informed, voluntary, or available for malicious attacks that goes beyond the scope of consent, as well as, when consent otherwise violates public policy. 

Hart v. Geysel
Both P and D mutually agreed to fight in a prize fight, which is prohibited by law. D’s last punch ended up killing P. There were no allegations that the mutual combat was undertaken in anger, that there was malicious intent to seriously injure, or that there was excessive force. 
The court held that there was to be no recovery for the P since he consented to the fight and one should not profit from a wrong that they committed. 
Court stated it was neither with the general majority or minority rule: 
Majority- if mutual combat in anger then they can recover for each other’s harm 
Minority- if mutual combat in anger then they cannot recover, unless there is an extremely malicious act. 
Court states that since this was not a combat in anger, neither could apply nor was there a malicious act. 

Justification (Self Defense and Protection of Property): People may use “reasonable force” in response to a reasonable belief that another will intentionally cause them harm. Human life is valued more than property when evaluating reasonable force. 

Self Defense: 

Courvoisier v. Raymond 
Men were attempting to go into D’s jewelry story which was the 1st floor of his house, and he chased them out. They were standing on the street and P, an off duty officer, walked up to try and restore peace, and D shot him, thinking he was one of the men. Police not normally in this area, and D did not hear P introduce that he was an officer. 
The court held that the jury was wrongly instructed when told to only account for if the P was assaulting the D. The jury was not told to take into account the state of mind the D was in or that he could have been acting on self- defense. The jury should have been told to subjectively look at what D was experiencing and if it was objectively justified. 
The law of transferred intent works both ways- if he is shooting in self defense, and aims at A but shoots B, then he is not liable for battery 

Protection of Property: 

Katko v. Briney
D was having trouble with trespassers breaking into his abandoned barn house, so he boarded it up and put up signs 35 ft away, when that didn’t work he installed a spring gun in one of the rooms aiming at a potential intruder’s legs. The gun was concealed- there was no way of knowing it was there. P broke into D’s barn house to steal some antique bottles and jars when he was shot by the spring gun almost losing his leg. 
The court held that one may not use a spring gun to protect personal property stating, that human life was more valuable than property. The court also held the only time one could use a spring gun or other dangerous device was when a trespasser was committing a felony of violence, a felony punishable by death, or when they were endangering human life in their act. The use of violence to protect property or self must have sufficient justification. 
Further, most courts now have an issue using automatic deathly devices, such as the spring gun, or traps even when protecting one’s self. The good does not justify the bad that is potential (i.e. a non intruder getting hurt).

Necessity: 
Public: For purpose of averting imminent public disaster, the welfare of the people shall be the supreme law. (preventing greater public harm by using public property)
Private: Privilege to take steps to protect self or third parties but must compensate for damages caused. (Does not extend to harm of others) 

Vincent v. Lake Erie Transporting CO. 
D’s boat was docked at P’s dock, during their contracted time, when a very large storm emerged suddenly. After D was finished unloading it was unable to get a tug to move it from the dock. As the storm was hitting the ropes holding the boat to the dock frayed and D put on stronger ropes to keep the boat from detaching and being harmed, which ended up harming the dock. 
The court held that D was liable, since D intervened and put on the stronger ropes to protect their property from greater harm at the expense of P’s dock, so therefore D should pay. The court stated that if there is an emergency one can use another’s property to prevent greater harm, but they must compensate the other for the damages. 
This promotes people to comply with the law (not cutting the boat loose) and encourages development of business in places there might be emergencies 
Further, if both have insurance the one who uses the other’s property should have their insurance pay. This will incentivize them to act in the safest manner, and the plaintiff shouldn’t be burdened by the defendant or have their insurance policy go up 
The main point to take away is that the burden should be placed on the party in the best position to avoid harm and best able to manage insurance cost 

Negligence

Careless accidents that we could have taken the steps to prevent; it requires: 
Duty- an obligation to act carefully
Breach- failure to act carefully (standard or should have): 
	Reasonable person standard- ordinary prudence that a reasonable person would 	exercise (common carriers/ experts held to a higher standard, children and	physically disabled held to standard based on their own unless doing an adult 	activity); risk utility analysis- quantifies cost and benefit of acting with reasonable 	care; custom; violation of statutes or regulations; direct & circumstantial evidence 
Causation- that failure caused the harm
Damages- the plaintiff’s harm 

Ways to prove an obligation to act (Duty) 

Affirmative Duty to Act 

Misfeasance occurs when a party, through a particular course of conduct, exposes another to an increased risk of harm. 
Nonfeasance, by contract, occurs when a party passively observed harm to another, but fails to act in order to reduce that harm – even when burden of reducing harm is very, very slight. 

Rule: the general rule is that one does not have an affirmative obligation to act when there is nonfeasance, but does when there is misfeasance. 
Policy Grounds for Duty: foreseeable; certainty of harm to plaintiff; closeness of connection; moral blame; policy of preventing future harm; burden on defendant and community of duty; availability, cost, and prevalence of insurance. 

Special Relationships Invoking Duty 

Exceptions to the rule of Nonfeasance: “Special Relationships” include; common carriers or innkeepers, property held open to the public, custody over helpless people, and botched rescue attempts or reasonable reliance on a ‘voluntary undertaking’
Duty is owed for others conduct when: person is in a residential facility for people with mental impairments; homeless shelters; diocese (churches).

Harper v. Herman 
D an experienced boater took P, a friend of a friend, on a boat ride. D anchored the boat 100-200 yd. away from shore where one could not see it was only 2-3 ft. deep so the passengers could swim. P then unannounced dove into the water rendering him a quadriplegic. 
The Court holds that is is a case of nonfeasance and that no duty exists because no special relationship between the D and P existed. 
The Court adopts 2d R stating special relations include common carriers; innkeepers; and persons with custody of another person, in which that person is deprived of ordinary protection, none of which are present in this case. 

Farwell v. Keaton 
Siegrist and Farwell are out drinking when they get into a fight. Siegrist escapes, but comes back and finds Farwell severely beaten. Siegrist gets Farwell ice, puts him in the car, drives around for a few hours to different food stops, and Farwell fall asleep in the back. At the end of the night Siegrist takes Farwell back home tries to wake him, and can’t, so leaves him in the back of the car. Farwell dies a few days later. 
The Court hold that in this case there was a special relationship that implies duty on two counts: (1) voluntary undertaking- a botched rescue, by Siegrist taking Farwell into his control, but not getting him help; (2) companions on a social venture, in which the assumption is that they will look out for another. 
Actor needs to exercise reasonable care, which Siegrist did not due, by taking Farwell away he put him in a worse position by not informing anyone of Farwell’s condition or taking him to receive medical care. 

Randi W. v. Muroc Joint Unified School District 
Four schools in Muroc School District wrote letters of recommendations for a prior employee and failed to mention the complaints of sexual misconduct. He was then hired as a principle at P’s school and ended up molesting P. 
Court held that if you negligently communicate information to the other party, and that information could reasonably cause harm to the party or 3rd party, and the harm occurs, you are liable for the harm. 
This rule only applies to physical harm
The reason the Court held that there was a duty was: there was false information- a half truth, by not disclosing the complaints and saying he worked well with kids; there was a reasonable reliance on the letters of recommendation by the new school; there was reasonably expected harm, since it happened at all 4 previous schools; and there was negligent information gathering and communication- they didn’t have to wright the letters, but they did so in a misleading way. 

Tarasoff v. Regents of the University of California 
Therapist Dr. Moore’s PT Poddar told him he wanted to kill Tarasoff, and Dr. Moore had him restrained, but campus PD released Poddar. Poddar then went and killed Tarasoff. Dr. Moore never informed any of Tarasoff’s family members or her of the danger. 
The court held that since Dr. Moore knew Poddar presented a serious danger to Tarasoff but failed to exercise reasonable care to protect her from that danger he was liable. 
The reason the Court held that there was a duty was: as a Dr./ Psychiatrist he was in a unique position to have access to confidential information, so he could take charge over the perpetrator of harm; he actually knew of the potential harm, or should have known; and the 3rd party was reasonably identifiable since Podar told him explicitly he wanted to harm Tarasoff.  
The interest in confidentiality is outweighed by the potential protection of the public 

Policy Basis for Duty 

Policies for limiting duty: duty not defined exclusively by privity or foreseeability; unlimited liability (crushing liability will shut down enterprise and courts can’t manage or control liability); contractual privity; may in rare cases impose privity-based limit to account for “policy,” including burden on defendant to avoid harm and threat of unlimited liability 
Policies for extending duty: social v. commercial hosts (commercial host held to higher standard due to: expertise, cohesion, money, and chilling effect) and negligent entrustment (one who knows or has reason to know property will be used in a way that creates an unreasonable risk of harm to another) 

Strauss v. Belle Realty Co. 
P fell down faulty stairs in his apartment’s common are during a city wide black out. Claimed electricity company had a duty to him. Only contract w/ P for his electricity in apartment, and contract with apartment building for common areas. 
Court held that the Co. only had a duty with those it held a contract with. It did so because it doesn’t want to imply crushing liability on public utility companies and other companies of that sort. 

Reynolds v. Hicks 
At D’s wedding underage nephew drank and then drove causing an accident injuring P. P claims D had a duty of care to 3rd party injured by allowing underage nephew to drink. 
Court held that as a social host, they do not have a duty to 3rd parties, because they don’t have the capacity to meet the duty’s impositions. Unlike commercial hosts who do because of being paid and having insurance 

Vince v. Wilson
D gave money to great nephew to buy a car when she knew he had failed driver’s test 7 times and had a drinking/ drug problem. Dealership also knew of failed test. Nephew ended up injuring P in car accident. 
Court held that owning and controlling is not enough because the seller or lender enters into a relationship when someone buys or borrows from you, and the act of entrusting the thing creates the negligence- so there is a duty

Property (land) Owner’s Duties 

Policy Grounds: foreseeability; closeness of D’s connection to P; moral blame; burden on D and community; availability of insurance and limitless liability
Property Duties: status of entrant (invitee, licensee, trespasser); foreseeability of harm to D (actual knowledge, or constructive knowledge); severity or obviousness of danger to victim (obvious v. concealed danger) 

Invitee: an individual who enters the land with the permission of the owner and confers a material benefit to the owner, or when the owner holds land open to the public – Owner has a duty to protect invitees from known or reasonably known hazards on the property, even if the hazard is obvious to the victim 

Licensee: An individual who enters the land with the permission of the owner but confers no material benefit to the owner (social guest) – Owner has a duty to protect from known and non-obvious hazards on the property 

Trespassers: an individual who enters land without the permission of the owner – Owners generally do not owe a duty to trespassers; except to protect them from know, concealed hazards that are willfully or wantonly left on property (no traps)  

Child Trespassers: owner must protect known or reasonably knowable child trespassers from crippling or lethal hazards that are unrecognizable to children when the burden of eliminating danger is slight 

Property and Activities: owners and occupiers also owe a duty to protect known or reasonably knowable invitees and licensees from activities on the property, not simply property defects. Must reasonably expect visitor not to discover danger; visitor does not know (or reasonably know of) danger. 

Modern Formulation: Owners owe a duty to exercise reasonable care in the “maintenance of premise” for the “protection of lawful entrants” (and, in some jurisdictions, even unlawful entrants). Factors may include: foreseeability of the harm; purpose for entering building; the time, manner, and circumstances for the entry; use of the property, reasonableness of inspecting or warning; opportunity to repair or give warning; and burden on owner. 

Property and Hazards like Crime: A landlord has a duty to those lawfully on the property to exercise reasonable care to maintain his property in safe condition, including the risk of foreseeable fire hazards and crime. May require notice. 
	- Totality Circumstances Test [majority]: (1) foreseeability based on similar crimes on/near property and adds (2) nature, condition and location of the land (3) the level of crime in the surrounding area (4) any other relevant factual circumstances that might bear on foreseeability 
	- Balancing Test: Courts weigh the foreseeability and gravity of harm against the burden imposed on the business to protect its customers from that harm  

Carter v. Kinney
P went to D’s house for bible study, as a social guest. 
Court held that P was a licensee since the group was only open to the church group, not the public and D did not receive any material benefit. 
Higher duty created when open to public because there isn’t a limit to who is coming over, and the stakes are raised, the social relation between guest and owner changes. 

Heins v. Webster County 
P slips in hospital after snowfall. Dispute if he was there to only see daughter who was a nurse, or for a Santa position. (Licensee v. Invitee) 
P could not be considered a public invitee because he was not there for the reason it was open to the public (sick, hurt, or visiting a PT) 
Court held that there shouldn’t be a distinction between invitee and licensee. The court reasoned it wouldn’t cost that much more to extend the duties since they already have to take precautions for invitees; it shouldn’t matter if you were there for business or social; arbitrary that status can change in the matter of minutes; old standards 
So long that it is reasonably foreseeable that someone is lawfully on the property the owner owed a duty for reasonable harm 

Posecai v. Wal-Mart Stores Inc. 
P was robbed in Sam’s club parking lot. Security guard only on duty inside the store per job. 
Court held that this hazard was not foreseeable, so this owner didn’t owe a duty; though they might have under other circumstances 
No previous crimes of this sort and the neighborhood around the store not being safe isn’t an indicator of duty, plus burden on owner high. 

Governmental Entities 

General Rule: Government has sovereignty and cannot be sued 
Policy Reason for Limiting Government Liability 
Separation of Powers 
Institutional Competence of Courts 
Protects the Public Fisc
Chilling Effect on Public Officers 

Government Acting as a Private Enterprise 
If the governments actions are characterized as private, then P can sue
Buildings open to “public use,” hospitals, and rapid transit are private 
There are predictable resources, and foreseeable accidents 
Police protection, military emergency services; are not and can’t be sued because they are limited by resources and legislative/executive decisions
Considered to be public services
Riss v. City of New York 
Riss was dating Pugach, and he was threating her, Riss asked PD for help, they refused, Pugach has some thugs throw lye on her face and Riss was scarred for life 
Court held that this was a public service, and therefore Riss couldn’t sue. They stated that courts cannot rule on cases in which a holding would ultimately be telling the government how to spend their money 
This is a unique service only the PD can provide 
Judge won’t tell the PD how to behave 

Duty to an Individual 
When it is a duty to the public at large- no liability, but then obligation to individual, the court might impose a duty liability  
Factors Giving Rise to Duty (The Cuffy Factors) 
Assumption: did the government assume a duty, through promises or actions? 
Knowledge: did government know that it’s inaction would lead to harm? 
Contact: was there direct contact between the government and the individual? 
Reliance: did the plaintiff rely upon the action of the government to his or her detriment? 
Have to have all four elements met to hold liable
Cuffy v. City of New York 
Cuffy called PD re down stairs neighbor, Mrs. is attacked, PD says they’ll come in AM, don’t. Another Cuffy injured that evening 
Court held that because the assumption only lasted until the AM not past it, PD couldn’t have known inaction would lead to harm, the other Cuffy didn’t have direct contact with PD, and once PD didn’t come in AM the reliance also expired, there was no duty 

Ministerial Government Duties
Ministerial acts are those that require adherence to a specific rule designed to protect plaintiff. When ignored, they give rise to liability, if the rule is meant to protect a particular plaintiff. No opportunity for a judgment call 
Discretionary acts involve “reasoned judgment,” and generally do not give rise to duty; competing policy concerns 
Acts for ministerial liability must be nondiscretionary 
Lauer v. City of New York 
Son dies, examiner says homicide case, DA investigate father, examiner realizes it is an aneurism, but fails to tell DA, investigation continues for 17 mo. until examiner’s findings exposed & case closed
Court holds that there was a rule on point and examiner failed to comply, making it ministerial, but the court held just because ministerial doesn’t impose a duty, and here there wasn’t a duty 
Explains examiner only had duty to DA, not the father to report 

Duty for Non-Physical Harm  

Negligent Infliction of Emotional Distress (NIED)
NIED for Near Misses  
NIED- The “Zone of Danger” Test 
Negligent Act?
Immediate Fear of Personal Injury? 
Causes Fright? 
Resulted in Substantial Bodily Injury or Sickness? 
No longer just physical contact 
Falzone v. Busch 
P was in car and husband outside of car, D veered across highway coming so close put P in fear of danger, husband hit, but P not 
P became ill from ED and required medical attention 
Court held P could recover for NIED under zone of danger test 
Problems with Old Rule requiring physical contact 
Misguided view of physical suffering 
Absence of suits in this area 
Public policy/ proof 
Floodgate problem 
NIED for Exposure 
Circumstances that warrant NIED 
Physical Contact 
Plaintiff within a “zone of danger” – a threatened physical contact like a car accident, gas explosion, or train collision 
If disease and symptom free, in rare cases, must be at least “more likely than not” to develop disease 
Metro-North Commuter Railroad v. Buckley
P’s job exposed him to asbestos, and created a 1-5% added risk of cancer. Made P fearful of getting cancer. Employer clearly negligent; P continued to work after found out and symptom free
Court held that P couldn’t recover because, no physical harm, wasn’t in a zone of danger (has to be immediate) relative by standard, and he was symptom free, and would need a higher than 50% change of getting cancer to recover w/o symptoms

NIED Special Cases   
Involving Death:
Majority Rule: can sue for misdiagnoses, mishandling body, and pets (not at common law) 
Minority Rule: Is it reasonably foreseeable that mental distress would result to the “ordinarily sensitive person”? 
Gammon v. Osteopathic Hospital of Main, Inc. – Minority Rule Case
P sent package of what was supposed to be his deceased father’s belongings, but was a body part from another body 
Court held that action was allowed because NIED is likely to result from mistakenly mailing a body part to a grieving family
Loss of Consortium 
Majority Rule: Substantial Injury or Death to Spouse or Child 
Minority Rule: Allows for children to sue for parents death 

NIED for Bystanders 
Bystander must be a relative to recover for NIED: 
Family relative/ Intimate dependent 
Contemporaneous witness 
Physically close to event 
Death or substantial physical injury 
NY still requires P be in the “zone of danger” and suffer physical manifestation of injury 
Reasoning 
Controls/ limits liability 
Avoids false claims because family member’s likely to be much more emotional when they witness a loved one’s death 
Portee v. Jaffee 
P’s son got trapped in elevator shaft, P ran over and watched as her son died. P became depresses and tried to commit suicide 
Court held P able to recover even though not in “zone of danger” because she was V’s mother, witnessed at event, and son died. 

Recurring Policy Concerns for Non-Physical Injury Cases 
Proof 
Fair Compensation 
Controllable Liability 
Directness of Relationship 
Foreseeability/ Best Position to Avoid Harm

Policy Concerns for Limiting NIED
Avoiding “false positive” cases 
Unlimited or unpredictable liability 
Avoiding trivial claims to ensure fair compensation for those more “seriously” injured 

Recurring Policies in Non-Physical Duties
Relationships 
Foreseeability/ Best Position to Avoid Harm 
Controllable Liability 
Fair Compensation 
General Theme: traditional policy concerns increase when no geographic, physical, or social limit to the harm  

Direct v. Indirect Harm (crushing liability)
To avoid Unlimited Liability courts only allow for one P to sue, that means that when there is a P that is directly harmed, that can sue, the courts will not allow P’s with indirect harm to sue. In other words, for a P with indirect harm to be able to sue, there must not be a P with direct harm who has the ability to sue (i.e. directly harmed P dead) 
Johnson v. Jamaica Hospital 
P’s baby kept in hospital after birth for observation. During a bomb threat baby was abducted. 4 months later P’s recovered their baby 
Court held that the the parents (P) could not sue. Court explained they were indirectly harmed, and hospital only had a duty to the baby, not the parents, and they weren’t in “zone of danger”

Duty for Pure Economic Loses 

Professional Duty 
Restatement (Second) §552
Know statement will be used for particular purpose 
Known parties or limited class will rely on information for that purpose 
Enough that the informer intends to influence a particular person or distinct class of persons, but not liable to an unlimited & undefined group of people who may rely on the information in the future. 
Fails to exercise reasonable care in obtaining or communicating information 
“Near Privity” in New York 
So confident that statement will be used for particular person, it’s as though you have a contract with that person 
Additional causal link between defendant and the plaintiff 
Nycal Corporation v. KPMG Peat Marwick LLP
D prepared an audit for Gulf, P was intending to buy Gulf, D did not know of this potential transaction until right before it happened. P bought Gulf relying on D’s audit, which ended up going bankrupt. 
Court held D was not liable for false statements of Gulf’s fitness before bankruptcy, reasoning D wasn’t aware of the transaction until too late
Policies Reasoning 
Auditor lacked control over the dissemination of the information 
A “thoughtless blunder,” could lead to liability for an indeterminate class for indeterminate time – unlimited liability

Robins Dry Dock Doctrine 
Traditional common law rule is that no recovery for pure economic losses when defendant creates a dangerous condition or causes physical harm to another 
In exceptional cases, congress may pass specific laws to get around that rule in exceptional cases, particularly where risk of mass injury is grave: the Oil Pollution Act (spills), the Price Anderson Act (nuclear meltdowns)
532 Madison Avenue Gourmet Foods, Inc. v. Finlandia Center, Inc. 
D’s building collapsed, causing closure of P’s business for two weeks, P’s business not actually harmed
Court held that businesses in such close proximity that negligent acts could foreseeably cause injury could not recover, only those that suffered actual personal injury or property damage could  

Ways to Prove Negligence (Breech of Duty) 

The Roles of Judge and Jury 

Judge decides law, exceptional cases (where no reasonable juror could decide question as matter of law), when defendant has no duty of care, or when the ordinary duty of reasonable care needs modification; 
	Benefits: clear lines and consistency, institutional competence and administrative 	differences, need to promote other valuable social conduct, and deference to 	another branch of government
Jurors decide factual questions, mixed question of law and facts
	Benefits: need discretion, institutional competence, access to courts (raise 	importance of social concerns), and democratic principle

Exceptional Cases: 
	-Conflicts with social norms about responsibility 
	-Conflicts with another domain of law
	-Institutional competence and administrative difficulties 
	-Deference to discretionary decision of another branch of government 

Reasonable Person Standard
Compare the action to the standard of what a reasonable person would do- ordinary reasonable care. Common carriers and experts held to a higher standard. Children and physically disabled held to standard of peers, except when performing an adult act. 

Adams v. Bullock
A kid was walking over a bridge and swung an 8 ft. rope over the barrier protecting the trolley wire, and hit the wire with the rope, electrocuting himself. 
The court held that it would have been impossible for the trolley company to take any more precautions or foresee such an event occurring. So therefore, since it was not in the trolley company’s power or duty to make any changes, nor had they disregarded any customs, they were not liable. 

Baltimore & Ohio Railroad Co. v. Goodman 
Goodman’s view of a train was obscured up until 20 feet before the tracks. He traveled this route frequently and was traveling at only 5 mph about 40 feet away. He proceeded through the tracks without stopping and was hit/ killed.  
The court held that one must act as a reasonable person would when they are approaching train tracks in a familiar area, when your vision is obscured one must stop, get out, and look to see if a train is coming. 
The court wanted to apply an important policy that it is the driver’s duty, not the train’s, to avoid the collision. Further it was giving advice on how to determine what a reasonable person should do- a rule people can follow. 

Risk-Utility Analysis
Quantifies what it means to act reasonable. Assuming perfect information, forecasting, and no transaction costs, liability would exist only when the costs of taking additional precautions (B) are less than the probability of harm (P) and the magnitude of the harm (L). 

United States v. Carroll Towing Co. 
A tug boat names Carroll drilled out a boat from a line, and forgot to reattach the line which it drilled it out of. Since it failed to reattach that line, a boat in that line ended up hitting Anna C, making a hole. Anna C then sank and lost all of its cargo. The bargee of the Anna C had not been on board for 22 hours, and if he had been the sinking and loss of cargo would have been avoided. 
The court held that the bargee should have been aboard at some time during the working hours of daylight, unless he had a legitimate excuse not to be. Therefore, the company employing the bargee was negligent in not making sure he was to be onboard. 
The court used the risk utility analysis formula to explain one’s duty: (1) the probability that a harm will occur (P); (2) the gravity of the injury/ harm if the event occurs (L); (3) the burden of the precautions, or the cost (B). The formula is: B>PL. Meaning liability depends on if the cost is greater than or less than the probability multiplied by the injury. If the cost is less than, then there is negligence, if they cost is greater than, then there is not. 
[bookmark: _GoBack]In this case the probability that something could happen during this busy time was high, and the severity if something bad happened was also high, and the cost of having the bargee onboard was low; so therefore, the PL exceeds the B or the benefits exceed the cost making them negligent/ liable 

Judge v. Jury 

Pokora v. Wabash Railway Co.
Pokora’s view of the train was obscured until 8 feet before the track. He stopped, looked and listened for a train, and when he did not hear or see one he proceeded through the tracks and was hit. The lower court held that Pokora was liable since he did not get out of his car to look. 
The court held that it would have been more dangerous for Pakora to get out of his car, than what he did. Further, the court held that this should be a question for the jury to determine since it was a heavily enriched with facts. 
Also, due to a change in the times (more cars and people using them over trains) the train company had more of an ability to avoid this accident, and should put up a signal, barrier, or use a whistle to warn that the train is coming. Only a jury can imply the incentive to do this. 

Andrews v. United Airlines, Inc.
Briefcase fell from overhead bin hitting P on the head. United could have installed nets to prevent items from falling. 
Court held that the jury was more equipped to decide this case, quashing a summary judgment, and that airlines have a duty of the utmost care to their passengers. 
Court stated it should be up to a jury what the level of care an airline should have in regards to their passengers, and whether or not the warning was sufficient care. 

Custom
Evidence of custom helps establish precautionary measures are (1) feasible, (2) known and available, and (3) reflects the “experience of many.” Not to be held as conclusive evidence. Can show D either failed or complied with due care. Ask: is it applicable, does it protect against the alleged harm, and how persuasive is it?

Trimarco v. Klein
Tenant fell through what he thought was tempered glass in his shower, but it was thin glass, causing harm. P showed that it was custom for complexes to use tempered glass, and D admitted he was aware of custom, but claimed didn’t need to change w/o notice from tenant or prior accident. 
The court held that proof of common practice may be used to show that the defendant did (or didn’t) comply with due care. Further, the court held that a jury could conclude the glass was only a moderate cost, and easily accessible, so combined with custom it informed the duty to replace the glass to make the bathroom reasonably safe from risk of harm. 
The standard has to be set by multiple people using the standard, not just one other person. Also, we want to promote innovated safety precautions. 
Evidence of custom helps establish that precautionary measures are (1) feasible, (2) known and available, and (3) reflects the “experience of many.” 
Custom is not conclusive, consider: is it applicable, was it adopted to protect against the harm alleged or an unrelated reason, and how persuasive to a jury?

Negligence pro se (role of statutes)
Court may adopt legislation of administrative rules as the law standard of reasonable care, when the purpose of the law protects: a particular class of people; the particular interest; against harm that results; and against kind of hazard from which harm results. Violating the statute is negligent in and of itself. 

Defenses: childhood, physical disability, or incapacity; reasonable care to comply with statute; lack of knowledge or notice; and compliance would create greater risk 

Martin v. Herzog 
P was driving a buggy w/o lights at night, when D, crossed over into the other lane and hit P. The statute requiring lights went into act the same year as the accident. 
The court held that the act was negligent in in of itself (negligence pro se). Further, when an act is negligence pre se, the jury is not allowed to decide the question, because they have no power to reduce the duty one driver owes to another under a statute. 
When a statute is meant to protect life and limb, and someone violates that statute, then that person is negligent. 

Tedla v. Ellman
Junk collectors were walking EB on the EB side of a highway, due to the WB side having more traffic. The statute stated that pedestrians should walk the opposite was of traffic.
The court held that one may violate a statute and not be negligent when complying with the law would create more danger, or they have a valid excuse to disobey. 
If the statute actually serves a broader function than protecting life and limb (or a specific harm) then not following is not negligence pro se
The broader the statute the harder to prove negligence pro se 

Evidentiary Concerns: 

Direct Evidence: may include witness testimony, physical evidence, documentary evidence of facts relevant to a negligent claim. 
Circumstantial Evidence: facts that support an inference of another fact relevant to a negligent claim. 
Res Ipse Loquitur: occurrence of an accident itself implies negligence when: ordinarily, it will not occur in the absence of negligence; defendant has exclusive control; and it is not caused by the plaintiff. Entitles inference or presumption that the defendant was negligent. 

Negri v. Stop and Shop, Inc. 
P slipped and hit head on broken baby food jar. For at least 15-20 minutes prior no one heard a jar drop, and no one had cleaned the aisle for at least 50 minutes. The baby food was dirty. 
Court held that due to all the circumstantial evidence the Shop was negligent in not cleaning up the spill. The shop had sufficient time and should have been aware of the spill, so therefore they breached their duty of care. 

Gordon v. American Museum of Natural History
P slipped on a waxy paper on the steps of the Museum. The paper was clean and in pristine condition. No one had seen the paper there prior to the fall, and it is not something one could hear. 
The court held that the Museum did not breach their duty of care, since due to the nature of the evidence it is not reasonable to believe the Museum had sufficient notice or time to discover the paper. Can only speculate regarding the evidence. 

Byrne v. Boadle 
Only evidence is P being hit and two witnesses claiming the barrel came out of the shop owner’s window. P was hit by a barrel and sufficiently injured. 
The court held that D should be held responsible since they were in exclusive control of the harm. (no one else had control of the barrel) 
The court reasoned that there is no possible way a barrel could fall out of a shop’s window, unless there was some negligent act. 
The reason for this rule is for deterrence and also sometimes the P doesn’t have sufficient evidence, so the court will shift the burden onto the D to prove why they weren’t negligent. 
This rule will either force D to explain themselves when burden is shifted, imply inference but defendant doesn’t have to prove, or it is binding as to negligence. 

McDougal v. Perry
D’s spare tire comes loose from under trailer and hits P’s car. The spare tire was being held in place by a chain net. 
The court holds the tire was in the exclusive control of the D and that it is not an ordinary event. One would not expect a spare tire to come loose. 

Ybarra v. Spangard
P goes in for an appendectomy and after the surgery is experiencing pain in a completely unrelated area (his shoulder). According to his expert DRs the P’s injury could have only resulted from a trauma. No injury prior to surgery. 
Since the P was unconscious, he has no way of knowing which doctor, nurse, etc. or instrument caused the injury, but can reasonably infer that one of these or a multiple of these parties were the ones who negligently caused the injury. 
Because of this we want the case to go forward to prevent injustice. 
There is an agency relationship in that the hospital employs all of the actors, and the nurses/ anesthesiologists/ etc. are under the control of the main physicians who are performing the surgery- in sufficient cahoots. 
The court holds that since as a group they were in exclusive control, some or all of the members are liable; therefor the case can go forward and it shifts the burden onto the Ds to prove who was and who wasn’t negligent. 

Causation

Actual Causation: Single Defendant- Factual  

“But For” Causation 
When we say “but for” we mean that an event was necessary to produce another event, no matter how remote (but for X, Y would not have occurred)
When there are two, or more, contributing factors one cannot say that ONE factor is the but for cause of the event; so we use:

The “Substantial Factor” Test   
The D’s conduct is the “cause” if it is a “material element” and “substantial factor” in bringing the damage that occurred 

When the actors/ factors are invisible but bring harm use Scientific Evidence 
Courts make a distinction between legal and scientific basis for causation:  
General Causation: is the agent capable of causing harm generally?
Specific Causation: Did the agent cause P’s disease?
What the P exposed to agent? Sufficient exposure 
Was there an alternative explanation?
Scientific Evidence: Bradford Hill Guidelines 
Temporal relationship 
Strength of association between exposure and harm  
Relation between dose and response 
Replicated results
Association consistent with existing knowledge 
Alternative explanations 
Effect of stopping exposure 
Expert Testimonies 
Reliable and relevant expert testimony under Daubert Factors 
Reliable testimony consistent with scientific method 
Subject to peer review and publication 
Known or potential rate of error 
Whether theory is generally accepted 

Stubbs v. City of Rochester 
P drank contaminated water and got typhoid cancer. P was not drinking any other water, other than the contaminated water (both at work and home) 
Even though 9 other ways to contract cancer, court held that since there was reasonable degree of certainty that it caused the cancer, so should go to jury 
Zuchowicz v. United States 
P prescribed double the maximum dose of a drug per Dr., and this lasted about a month, then diagnosed with PPH, ends p dying from PPH and pregnancy 
PPH extremely rare, no one else had taken that high dose of drug 
The court held that because there was a strong temporal relationship, no sickness prior, personal exam by Dr., expert testimonies showing drug could cause PPH, elimination of other causes, and the FDA didn’t approve that high dosage, it was considered to be the substantial cause of P’s death 

Policy Considerations 
Rejection of alternative explanations for injury in some cases 
Violation of FDA regulations limiting overdoses constitutes cause in some cases
Reflects difference between legal proof of cause and scientific proof of cause

Multiple Defendants 

Overriding Policy Concern: injustice of barring innocent Ps’ recovery solely because of Ds’ insolvency or Ps’ inability to identify which of a number of wrongdoing Ds caused their injuries. These are exceptions to general rule that in common-law negligence, a P must prove D’s conduct was a cause of the harm 

Joint and Several Liability 
When two or more actors act in (a) concert of (b) concurrently to (c) produce a single injury, they may be held jointly and severally liable 
Jointly: all solvent Ds split the full 100% of damages even if that means one pays for a larger share, or all damages, than they act caused 
Severally: each solvent D pays their share of the damages, even if this means the full damages will not be compensated 
Policy: 
difficulties of proof, 
insolvency of Ds, 
fairness in compensation
Difference in Jurisdictions: 
1/3 of states have abolished this doctrine entirely 
1/3 of states require defendant responsibility be at least 50% 
CA still has it, but not for non-economic damages 

Alternative Liability 
Two Ds (a) acting negligently, (b) who produce a single indistinguishable harm, (c) may be held liable for the resulting injury, even if (d) only one D could be theoretically responsible for the harm
Shifts burden of proof onto D; when there is 50/50 chance either did it  
Policy: 
only for limited number of wrongdoers, 
proof, 
unfairness of imposing burden of loss on P, 
deterrence 
Summers v. Tice
Two hunters negligently shoot P, both hit P, but one shot is not severe, and the other hits P’s eye. Can’t tell which bullet came from which gun. 
Court held that both were liable under alternative liability because only 2 shooters, can’t tell who shot P in eye, unfair to put burden on P, & to deter

Market Share Liability 
Ps who consume a good may recover from multiple Ds jointly or severally even when they cannot identify the D that caused harm when Ds (a) participate in the same market, (b) produce a nondescript (also known as “fungible”) product, (c) in proportion to their share of the market. 
Because all producers are negligent when the product is exactly the same
Policy: 
Generic or “fungible product, 
Problems of proof, 
Defendant in superior position to reduce risk 
Deterrence/ Welfare Maximization 
Ds superior ability both to absorb and to minimize the cost associated with their activities 
Compensation 
Unfair to bar innocent Ps’ recovery solely because of their inability to identify which of many different producers caused injury  
Hymowitz v. Eli Lilly &Co.  
Ps’ mothers took DES while pregnant, Ps then got unusual cancer at early age, manufacturers knew in 1950 that pills were harmful 
Court adopts market-share theory of liability, holding Ds are severally liable for producing generic products in market place when: 
P’s mother ingested DES during pregnancy 
The D marketed DES for pregnancy use 
According to their percentage of the national market 
Even if the D did not produce the drug that caused exact P’s injury 
Dissent: many other states, like CA, follow a rule that would: 
(a) permit burden shifting to allow the Ds to show they did not produce the actual drug used by that exact P 
(b) hold the Ds jointly and severally liable 

Proximate Cause 

Assuming the D’s breach of duty was a partial cause of harm, courts won’t hold D liable for every possible consequence of their negligent conduct 
Proximate cause means there is a sufficient connection between the D’s actions and the P’s harm to hold the D liable as a matter of policy  

Factors to Consider: 
Time 
Space
Directness/ Indirectness 
Foreseeability 
Remoteness 
Intervening Causes 

Limits to Liability: 
An actor’s liability is limited to those physical harms that [foreseeably] result from the risk that made the actor’s conduct tortious – R.3d §29
Old Rule: direct and natural consequences 
Polemis v. Furness
D swinging crate, hit a board which fell, causing ship to burn down 
Court held that it was a direct and natural cause and didn’t matter if it was foreseeable that fire would occur from swinging a crate 
Modern Rule: considered factors above  

Unforeseeable Harm:  is the P’s injury totally beyond the type of harm to be expected from the D’s conduct, or did the harm simply arise in an unusual manner or involve more serious harm than expected? 

Type 
No proximate cause
Overseas Tankship v. Mort’s Dock (Wagon Mound)
Oil spilled in bay covering water, D welding in bay, stops, then continues after told oil could not catch fire, cotton falls and catches fire, which then catches oil on fire, and burns down P’s ship 
Court overrules Polemis, stating it is not enough that something is direct and natural result from the negligent act, it has to meet foreseeability requirement. So, D not liable because the type of harm was unforeseeable b/c that oil is generally non-flammable

Manner 
Hines v. Morrow 
Train failed to maintain the road along side the tracks, so car got stuck in mud, tow-truck came and operator had a peg leg, Tow truck got stuck, and in trying to get it out P broke his good leg 
Court held that the harm was foreseeable, but occurred in an unusual manner, so still liable 

Degree 
The “Eggshell” Plaintiff 
Suicide 
Emotional Distress 
Benn v. Thomas
P diabetic, made him more prone to heart attacks. P in car accident caused by D, bruised chest, died of heart attack 6 days later 
Medical expert said accident was “straw that broke the camel’s back,” and stress from accident caused the heart attack 
Even though severity of harm unforeseeable, court held the heart attack was a direct & foreseeable result of the type of harm caused

Unforeseeable (Superseding) Causes/ Act: did another person’s unexpected “intervening act” cause the harm, or did that action fall within the scope of risks created by the D?
Related versus unrelated crime 
Related Crime 
Failed burglar alarm 
Train stop in high-crime neighborhood 
WTC 
Related versus unrelated circumstances 
Unrelated 
Tree falls on railway while train speeding 
Plaintiff’s own conduct 
Wagon Mound 
Doe v. Manheimer 
P raped by unidentified perpetrator on D’s property while reading the electrical meter for job. Rape occurred behind a retainer wall and overgrown bushed. Another assault occurred nearby, 90 y.o. assaulted in front of D’s building 
Court held that there was partial cause, because the bush gave a place for rape to occur, but it wasn’t the proximate cause because it wasn’t in the scope of risk and wasn’t reasonable foreseeable 

Unforeseeable Plaintiffs (Party): Was the P a foreseeable P? That is, was the P in some position, in time and space, to be foreseeably harmed by the D’s conduct? 
Cardozo Rule: The D’s conduct must be a “wrong” in relation to a foreseeable P. “The risk to be perceived defines the duty to be obeyed and risk imports relation; it is the risk to others within the range of apprehension” (within zone of danger)
Similar to R.3d §29: an actor’s liability is limited to those physical harms that result from the risk that made the actor’s conduct tortious 
Andrews Rule (dissent): What we mean by the word ‘proximate’ is that, because of convenience, of public policy, of a rough sense of justice, the law arbitrarily declines to trace a series of events beyond a certain point 
Andrews would hold D liable for any injuries suffered by P as long as they are a result of a natural and continuous connection to the breach 
Palsgraff v. Long Island Railroad 
D at rail station, guy running to jump on train, D’s officer helps push guy on train, who drops package of fireworks, causing an explosion, the explosion makes a penny scale fall on P and injure her 
Court held that D not liable b/c it was unforeseeable that pushing a guy onto a train would cause an explosion that would hurt a bystander 
Under Cardozo rule P could sue: man carrying fireworks, penny scale maker, contractor who installed penny scale, purchaser of penny scale 

Judge and Jury 
Duty is decided by judge (question of law)
Proximate Cause is decided by the jury (question of fact) 

Damages
See above in outline for compensatory and punitive damages 

Defenses

Contributory and Comparative Negligence 
Accommodations 
More lenient standard for P fault or proximate causation 
Last clear chance doctrine (when P could have avoided harm but didn’t)
Recklessness 
Expanded jury’s role 
Contributory negligence, the P’s fault is a complete bar to recovery. (old rule) 
Comparative negligence, the P’s fault does not present a bar to recovery. Rather the P’s recovery is only reduced by the P’s percentage of fault 
Two Versions: 
Pure Comparative Negligence
Can recover even if more than 50% negligent for remaining (even if it is 99% P’s fault, can recover for 1%)
Modified Comparative Negligence 
Requires that the P is no more than 50% (or less) responsible 
Complications when one D is insolvent or settles in a joint and several liability state 
Different than other cases of joint and several liability, because not just Ds at fault, but P is also partially at fault 
Other parties, including P, make up the difference according to what a jury says is their degree of fault when one D is insolvent 

Express and Implied Assumption of Risk 

Express Assumption of Risk 
Written or oral agreement to waive liability (a) broad enough and (b) clear enough to cover the harm alleged 
Consistent with public policy 
Tunkle v. University of California
Admitted P to hospital and hospital makes P sign written waiver
Court holds violated public policy because of below policy concerns
Public Policy Concerns 
Public regulated business 
Important public service  
Available and open to public (expect higher standards) 
Disparate bargaining power
Contract adhesion
P under unique custody/control of D  
Doctrine applied to other “essential services,” like child care, banking, education, and residential rental agreements 
Hanks v. Powder Ridge Restaurant Corp. 
P goes snowtubing, signs a waiver taking away liability for negligence, P is injured while tubing due to D’s negligent upkeep 
Court holds that because open to public, under custody and control, contract adhesion, superior position to direct harm, expectation of safety D is liable, even though not overtly regulated, an essential service, or has excessive bargaining power 
Dissent (majority rule): since not an essential service not all the Trunkle factors apply

Implied Assumption of Risk 
Non written 
Knowledge of the nature and extent of danger 
Voluntary assumption of risk 
Primary (i.e. sports)
Known Risk 
Not a true affirmative defense, but rather, determines whether D’s legal duty covers risk to which P is exposed
Murphy v. Steeplechase
P injured on a ride at Coney Island called the Flopper 
Court held D not liable because one who takes part in a sport accepts the dangers that inhere in it so far as they are “obvious and necessary” (D watched the ride, and dangers were obvious) 
Secondary 
Known Risk 
A true affirmative defense because it asserted only after P established prima facie case of negligence (does not apply to reckless/intentional)
Davenport v. Cotton Hope Plantation
P rented apartment from D, floodlight in middle stairs (2 others) failed, P aware of failure, P fell on stairs and was injured
Court rules not a primary assumption of risk where D lacks duty of care at all b/c society tolerates that inherently risky behavior, but rather P knowingly assumed risk created by D’s breach of duty, so secondary assumption and can recover 

Preemption 
The Supremacy Clause, Article IV, Clause 2, of the Constitution established that the United States Constitution, federal statutes, and treaties are the “supreme law of the land” 
It mandates that all state courts must follow federal law when federal and state law conflict

Express Preemption: Does federal law say that state law “requirements” in a certain area are preempted (consider the text, purpose, and legislative history of law)? What does the state lawsuit do (does it require some different or is it outside the scope of the federal statute)?
Riegel v. Medtronic  
During P’s surgery Dr. doesn’t follow D’s instructions on medical device, causing P to die. Statute- Medical Device Act 
Court holds that because the federal government established “specific requirements” that apply to the medical device, preemption applies 
Dissent: there is a presumption against preemption and statute doesn’t have preemption clause 

Implied Conflict of “Impossibility” Preemption: if the federal law doesn’t say anything about state law, does federal law impose requirements that make it impossible to comply with state law? 
Wyeth v. Levine
P received drug via IV push (can be administered IV drip), and caused her arm to be amputated. Drug warns of dangers using push instead of drip
Court holds that it is an implied, not express, preemption case, and because no clause or specific regulation requirements, it is not preempted, also D could comply with both federal and state law without a conflict 

Implied Obstacle Preemption: if federal law is silent and it is possible to comply with both state and federal law, does state lawsuit obstruct “purpose and objectives” of federal law? (regulatory oversight exist? Agency say anything?)

Problems with Preemption 
Capture 
Information lag 
Civil recourse 
Compensation 
Assumption of risk argument 

Policy 
Who decides: congress, agencies, or juries 
What role does tort law continue to serve in areas increasingly regulated by federal and state agencies? 

Strict Liability 
There is no fault, doesn’t matter if someone acted in responsible way or not, as long as harm occurred then D is liable 

Policies 
Corrective Justice 
Moral blame assigned to direct cause of harm 
Nonreciprocal risk-taking 
Deterrence 
Loss avoidance 
Risk spreading 
Cost of business 
Compensation 
Best insurer 
Loss not born by innocent 
Court Access and Administration 
Proof 
Expense 

Abnormally Dangerous Activity 
Some activities D can exercise all the care in the world possible, but it is still dangerous and will normally cause harm 
Examples: fireworks in public streets, blasting, tigers, etc. 
Sullivan v. Dunham
D removing trees by blasting them, hits P’s house
Court holds this is an abnormally dangerous activity and D is strictly liable 
Old rule: Defendants are strictly liable for direct and natural consequences that result from dangerous and non-natural use of land, does not apply to superior intervening causes or acts of God 
Rylands v. Fletcher 
D builds reservoir on land, old mind shafts below flood, damages P’s property 
No negligence on the part of the D or D’s workers 
Court held D was still liable for all the natural consequences of escape
Analogizes to owner of a wild animal that escapes is liable 
Modern Rule: 6- Factor Test 
Abnormal 
Extent to which the activity is not a common usage 
Inappropriateness of the activity 
Community value outweighed by danger
Dangerous 
Existence of high degree of harm to person, land, or personal property 
Likelihood of great harm 
Inability to eliminate risk through reasonable care (most important) 
Indiana Harbor Belt Railroad v. American Cyanamid Co.
D ships toxic substance that is flammable, at P’s hub a lid comes off of container and substance spills, no fire, but P has $1M in clean up fees. 
Court holds that because there was an ability to eliminate the risk, but it would have been hard for D to be the one to do, and someone negligently secured lid, D was not liable. If held liable, liability would extend too far. 
Unlike air ballooning in a crowded city 

Manufacturing Defects 
Aberrations in manufacturing process that make a product dangerous 
Is the product different from, and more dangerous than, its intended design? 
One engaged in the selling or distributing of products who sells or distributes a defective product is subject to strict liability for harm to “persons or property” caused by the defect 
A manufacturing defect exists when products “depart from their intended design even though all possible care was exercised.” 
Rule: Abandons Contractual Privity 
Manufacturers owe a duty of care for reasonably foreseeable harm to reasonably foreseeable plaintiffs, including those “other than the purchaser” of the product 
Rationale 
Manufacturer is in the best position to avoid danger 
Mass production means contracting, by itself, insufficient to regulate dangerous new products 
MacPherson v. Buick Motor Co.
P bought car from dealer, who bought defective product from D, the manufacturer, who got the defective wheel from another to finish car 
Court held as long as the danger is imminent and foreseeable, D will be liable even if they aren’t in contractual relationship with P 
Winterbottom  
Historically manufacturers and suppliers liability limited to those whom they were in contract with- Privity rule, which made sense before mass production

Rule Abandons Fault (was concurring in Escola, but now majority rule)
Manufacturer is strictly liable when (a) places article on the market, (b) knowing that it is to be used without inspection for defects, and (c) proves to have a defect that causes injury
Rationale 
Information disadvantages/ consumer expectations 
Loss avoidance 
Risk spreading 
Limitations of warranty approach and res ipsa 
Escola v. Coca Cola Bottling Co. of Fresno
P injured when bottle explodes in hand, no comparative negligence, D was bottler, not manufacturer 
Could prove breach because of res ipsa, shift burden to D, court held liable, even though D practiced all the due care  

Manufacturing Defect Issues 
More practical than theoretical 
No need to prove fault 
However, must show when, how, where injury takes place to demonstrate the cause was due to a manufacturing defect and not other conditions or actions 

Circumstantial Evidence 
One can infer a product defect harms a P without specific proof of a defect when:	
The incident that hurt P was of a kind that generally occurs as a result of a product defect 
The incident was not, in that case, solely the result of other causes 
Must show cause was (1) due to malfunction, and (2) no other subsequent action caused it. (difficult when product no longer exists, i.e. exploded) 
Questions to ask 
What evidence exists to demonstrate manufacturing defect existed? 
What evidence exists to demonstrate that manufacturing defect caused harm alleged? 
Rule out other causes 
When did injury take place? 
How did injury take place? 
Was the product used, maintained, or altered in an unforeseeable manner that was responsible for harm? 

Design Defects  
A defect may emerge from the mind of the designer as well as from the hand of the workman; the design of the product itself is dangerous- no manufacturing flaws 

Ordinary Consumer Expectations 
Used in cases involving obvious defects
A product may be found defective if the product failed to perform “as safely as an ordinary consumer would expect” when used in an intended or reasonably foreseeable manner 
Rooted in implied warranty – that consumer’s expectations of a product are legally significant 

“Excessive Preventable Danger” (Risk-Utility Analysis) 
Used in cases involving non-obvious defects, particularly where consumers have no idea how safe product can be made 
D is strictly liable if risk of danger inherent in the design outweighs the benefits 
Considerations include: 
Probability and gravity of danger 
Feasibility and cost of safer alternative design 
Adverse consequences to producer and consumer of alternative design 
Reasonable Alternative Design (RAD) 
Must prove “reasonably alternative design” would have reduced the foreseeable risk of harm 
Advantages and disadvantages of alternative design including: (5 factors)
Cost 
Product longevity 
Maintenance and Repair 
Esthetics 
Range of consumer choice 

Soule v. General Motors Corporation 
P in accident, during which wheel collapsed backwards, crushing P’s ankles. P claims defect because no matter how crash happens, wheels should not do that
Court holds ordinary consumer expectation not applicable, because defect was too technical, however error on instructing to use this test had no affect, D liable 
Camacho v. Honda Motor Co.: P buys motorcycle from D w/o leg guards, injured in accident; goes to jury to determine if there is a RAD

Failure to Warn (Information Defects) 
Questions: 
Is a warning required at all? 
Is the warning adequate? 
When will “learned intermediaries” eliminate need for a direct warning to consumers? 

General rule: The seller is required to warn against (1) latent dangers resulting from (2) foreseeable uses of product (3) of which it knew or should have known 
This includes unintended uses of the product, so long as they are also foreseeable 

When are warnings required? 
Only applied to latent dangers – not risk that are “commonly known” 
Commonly known risks: 
Riding in back of the pick-up truck 
Overdrinking alcohol in a short period 
A knife is sharp 
Almost all states now require that the defendant at least knew or should have known of the danger through reasonable testing at the time 
Old rule: even if manufacturer couldn’t have known of the danger, it was SL
State courts disagree about how to define what manufacturer should have known. It may be measured by experts in the same field, by what the industry knew, or the most “state of the art” technology that exists tat that time 
Many states, however, require that the manufacturer warn consumers about newly discovered risks after the sale, if that is possible: 
Know or reasonably know of risk 
Identify users otherwise unaware of risk 
Can effectively communicate risk 
Burden of post-sale warning justified by risk 
Vassallo v. Baxter 
P got breast implants that caused an injury, complained of negligent product warning and breach of implied warranty. D bought Co that sold the implants 
Court held D not liable because the risks were not known or able to be reasonably discoverable by tests at the time of the sale, not foreseeable 

When are warnings adequate? 
A reasonable warning not only must convey a “fair indication” of danger, but also warn with the “degree of intensity” required by the “nature of the risk” 
Among other things, a warning must have sufficient: 
Reach: must reach the person likely to use product (except children) 
Scope: describe scope of the danger for people likely to be affected by use 
Seriousness: describe extent, seriousness, and consequences of harm resulting from foreseeable misuse
Graphic Power: physical aspects of the warning and means to convey warning must be adequate 
Hood v. Ryobi America Corp.  
P removed saw guard to cut a thick piece of wood, saw flew off and severed part of his thumb off. P aware of 7 warnings on saw and in manual warning against removing the guard as it may cause serious injury 
Court held warning was adequate: D had a duty to warn, and it did, if it had more information the warning would be inadequate 
Ragans v. Miriam 
P hairdresser accidently mixed solvent in wrong bottle and it exploded, D put a warning on the bottle to only mix with clear one
Court held inadequate b/c the gravity of harm wasn’t expressed in warning 
Problems with too many instructions 
Physical space 
Language 
Information economics 

Learned Intermediary Doctrine 
Under the “learned intermediary doctrine,” the manufacturer owns no duty to the ultimate consumer, so long as the manufacturer adequately warns the prescribing physician of the danger 
Basis for the rule 
Difficulty warning consumers 
Traditional reliance on treating physician 
Physicians select drugs 
Physician best position to warn 
Interference with doctor-patient relationship 
Why abandon the rule? 
Direct consumer advertising 
Managed care weakened doctor patient relationship 
Medical practice as a shared understanding 
Can always sue MD, however will MD’s action sever manufacturer liability?
Exceptions have always existed for mass immunizations and when a regulatory authority requires direct warning 
State v. Karl 
P prescribed medicine by Dr., dies 3 days later, sues manufacturer for failed warning consumer. Claimed due to mass media D should warn consumer 
Court held that because of new marketing strategy D should warn consumer, and P was able to sue D 

Warning and Design Defect 
Warnings are generally considered relevant to whether a design defect exists, but it is not conclusive, so long as the product with the warning remains unreasonably dangerous
However, warnings about goods that are not unreasonably dangerous from particular classes of people will defeat claims of design defect 
For example, so long as product is not unreasonably designed for the general public and includes an adequate warning for those with allergies, the warning may bar a claim that the product was design in an unreasonably dangerous manner 

Defenses 

Comparative Fault 
Generally, comparative negligence may be used to reduce the defendant’s liability for a product defect 
P may be comparatively negligent when he voluntarily or knowingly assumes risk of dangerous product, or for other conduct that falls below standard of care 
However, comparative negligence will not apply to “hidden” product defects. A plaintiff does not owe a duty to discovery or guard against hidden product defects 
General Motors v. Sanchez
P put car in neutral while he got out to close fence, car mis-shifted and reversed, pinning him against fence, resulting in death. Jury held P 50% responsible. Design defect of gear shift. P father said he read the manual
Court holds no duty to discover product defects, but there is a duty for P to exercise due care, and P did not, reasonable person would put in park and turn off car when getting out and since he had a DL he was aware of risk 

Assumption of Risk 
Express assumption of risk (contract waivers) not a defense (R. §40(2)(a) cmt. m)
Under minority of jurisdictions, express waivers are binding on products 
Secondary assumption of risk (D neg, P assumes anyways) may reduce D’s liability, or in some states, entirely bar lawsuit (affirmative defense)

Substantial Modification 
General rule is that a manufacturer is not liable for injuries by substantial alterations to the product by a 3rd party that render product defective or unsafe
In many states, this is true, even if substantial alteration is foreseeable. 
Most other states (minority) will not recognize defense when use is 
Foreseeable, 
Purposely designed to permit use without feature, or
When product cannot be used for its purpose absent a modification 
Jones v. Ryobi
P operates a printing press at work, her work took safety guard off press, P crushed hand while using press due to the guard missing 
Reason for removing guard: efficiency 
Court held due to the modification, it doesn’t matter that rest of industry removed guard as well, D was not liable. Product was safe at sale, so therefore the modification nullifies the claim 
Anderson v. Nisei 
Plastic drool problem in machine, would have to shut down for hours if kept safety guard on, P injured due to alteration 
Court held D liable because no way to use machine with the guard on 

Failure to Warn of Dangers of Substantial Modifications 
Defendants are not liable for substantial altercations to products unless:
Product was purposely manufactured to permit use without a safety feature
It would not function absent a modification 
D failed to warn about foreseeable hazards of altercations 
Liriano v. Hobart 
P employee at grocery store, other employee removed guard on meat grinder before P started working, P’s arm maimed as result 
Court held that it would’ve been too difficult to make grinder another way
But can still bring failure to warn claim when post purchase modifications
Because: cost is relatively low, easy to put warning on product, warnings notify consumer of risk; even for obvious dangers- up to jury

Preemption 
Design defects there might be complications with preemption, but with manufacturer defects, it will likely be held that it is not preempted 
Want manufacturers to make their products to the standards of regulation, so hard to make a design defect case when following a regulation 
