Torts	Professor Selmi	2016		_____________________
COURSE OUTLINE
I. INTRODUCTION AND THE ROLE OF FAULT
A. Introduction
Torts as civil wrongs; wrongdoings: D intends harm or takes unreasonable risks of harm
Harm required: D’s wrong results in a harm to P  P has cause of action
Redressing private harms
B. The Role of Fault
a. No liability without fault
Van Camp v. McAfoos	(3 yr. old D injures P tricycle)
· Rule: To meet prima facie case, P must allege (and prove) facts showing D’s fault (intentional or negligence) to recover for her injuries
· Policy: Require fault on part of D, otherwise we’ll have too many recoveries. If we hold someone liable, we want them to be morally culpable
· Problem with child’s age:
· They’re still learning how the world works
· [bookmark: _GoBack]Don’t understand the mechanics of intentional infliction of harm
II. INTENTIONAL TORTS
To protect against physical harm to person or property, dignitary and emotional harm, and economic harm
A. Intent
1. 2 Prong Test
a. Purpose to cause a harmful/offensive contact 	OR
i. stone thrower hypo
b. Knowledge that a harmful/offensive contact is substantially certain to occur
i.  praying brick dropper hypo
2. Single and Dual Intent
a. Single Intent – purpose to cause contact that turns out harmful OR knowledge that contact is sub. certain to occur
i. Limitation: Uncle hug Hypo
b. Dual Intent– purpose to cause harmful contact; knowledge that harmful contact is substantially certain to occur
i. Limitation: Kissing hypo
ii. White v Muniz

1. Alzheimer’s grandma in assisted living facility strikes caregiver in jaw during diaper change
2. Grandmother not liable; fails to meet dual intent requirement. She did not appreciate the offensiveness (or harmfulness) of her conduct…
3. Jury considered grandmother’s age, infirmity, education, skill, etc… in making this determination
3. Doctrine of Transferred Intent
a. Transfer between persons; transfer intent from one person to another
i. Hypo: Dean’s food fight hypo (Battery intended for A, occurs to B)
ii. Hypo: Mother “steps in” during fight at party
b. Transfer between Torts; Transfer intent from one tort to another tort
i. Ex. Thrown book at one student but he ducks (Intent for battery transferred to assault intent)
c. Scope of Transferred Intent 
i. Prosser: Battery / Assault/ False Imprisonment/ Trespass to Land / Trespass to Chattels/ Conversion? DOESN’T WORK FOR IIED
ii. Hypo: The Forgotten Cement Base I
iii. Hypo: The Forgotten Cement Base & the tractor

4. Intent and Ability to Reason
a. Children/Child Liability: In most states a child may be liable for tort as long as P can prove required elements
i. Some states won’t find a child below age 7 liable (rule of 7s” children under 7 are conclusively presumed to be incapable of harmful intent.) 
ii. Lower age cut-off 5 yrs old generally
b. Parental Liability: Parents can be found liable for children’s tort, if a statute authorizes it and not based on common law. Child’s act must be willful or wanton and damages to be obtained are very limited.



c. Insane People: Treat the insane or mentally ill like any other P If they have the requisite intent, they are liable
i. Polmattier v. Russ – D had intent to shoot his father;  reason for intent is mental illness; irrelevant
ii. Hypo: D strikes P while in a cataleptic state – no liability
5. Doctrine of Extended Liability
If the elements of a tort are present, D is liable even for unforeseen consequences

B. Battery
1. Elements: An intentional harmful or offensive contact with the person of another
2. Policy: Protect bodily autonomy
3. Offensive contact: Contact which is offensive to a reasonable sense of personal dignity is offensive contact
a. Snyder v. Turk
i. Surgeon grabs scrub nurse, pulls face toward surgical opening and says “Can’t you see where I’m working?” 
b. Cohen v. Smith
i. Male nurse observed and touched patient’s naked body (against patient’s religious beliefs & wishes)
c. Hypo: Grabbing a plate out of your hands  Offensive Contact 
Hypo: Blowing smoke into your face  Contact (particles are visible) 
Hypo: Soundwaves  No Contact  are not visible
Hypo: Praying brick dropper  Contact, if substantially certain to hit
C. Assault
1. Elements: Intent (purpose or knowledge) to cause a reasonable apprehension of imminent harmful or offensive contact
2. Policy: Right to be free from H/O contact, preserve mental tranquility
a. Imminent – does not mean immediate or instantaneous, means rather that there will be no significant delay
i. Dickens v Puryear
1. (Castration threat + brandishing knives) (Leave NC or you will be killed)
				
b. Words alone don’t typically rise to level of assault unless coupled with acts/circumstances
i. Cullison v Medley
1. The Medleys surrounded P in his home, grabbed & shook the gun on his holster + made verbal threats of bodily harm “jump astraddle of him”
2. P sought psychological help; sleeplessness, impotency, nervousness, depression, inability to concentrate
c. Words negating intent to effect immediate touching
i. “If you didn’t have white hair, I’d beat you to a pulp”
d. Apparent ability to effectuate the harm
i. Holding an unloaded real pistol to someone’s head
ii. Holding up a toy gun with an orange-tipped point

D. False Imprisonment
1. Elements: Intent; actual confinement; knowledge of (or harm caused by) confinement; confinement against P’s will for any appreciable time
2. Policy: physical freedom of space/movement + mental component not feeling “trapped”
a. Actual confinement - A threat of physical force or a claim of lawful authority to restrain as enough to satisfy confinement element of F.E.
McCann v Wal-Mart Stores, Inc. – Assertion of legal authority
i. As imprisonment area gets large, confinement
issue is likely to be left up to jury
1. Hypo: The Castle TV Show: “Don’t leave town” confinement by force? Depends on town
ii. Simply being restrained from going somewhere isn’t enough for F.E
1. Hypo: The Student Activists
iii. Duress of goods – take something from someone that doesn’t allow them to move freely; using the goods to make someone’s movement limited
1. Taking someone’s crutches
2. Taking P’s pants from the dressing room
3. Taking someone’s keys 
iv. No obligation to release a confined person whom I did not confine in the first place (knowledge prong of intent… elements met)
1. Hypo: Married Couple Next Door – couch blocking the door
v. If there is a reasonable means of escape, there is no F.E.
1. Hypo: The Locked Door by Roommate
2. If the confined guy was on crutches, may get injured further

b. Knowledge of confinement or harm caused by confinement
i. Hypo: Baby in a bank vault – doesn’t know it’s being confined, but is suffocated and injured by being in the vault… element satisfied
ii. Hypo: The Lenient Police Officer – police tells drunk homeless to get into his car, drops him off at abandoned golf course. Knowledge of confinement? Can’t remember, but followed officer’s orders 
iii. Hypo: Police and tear gas room w/ window – wrong person, guy asleep and harmed

E. Intentional Infliction of Emotional Distress (IIED)
1. Elements: Intent + Extreme and outrageous conduct + severe emotional distress
2. Policy: mental peace, sanity, prevent “can’t look at that the same way again”
a. Determining extreme and outrageous conduct looks to certain factors: (1) Regularity/pattern and severity of the conduct (2) the context and relationship between the parties, superior/inferior positions (3) abuse of authority or (4) if conduct directed at someone with a vulnerability
i. GTE Southwest, Inc v Bruce
1. The severity and regularity of Sgt. Shield’s abusive & threatening conduct brought his behavior into the realm of e&o conduct 
2. Ongoing acts created a regular pattern of behavior and continued despite victim’s objections and remedying attempts (repeated conduct)
3. Employer-employee relationship…abuse of authority

b. Insult Rule – typically insults are not sufficient for IIED
i. Common carrier exceptions: Railroad case? The rude conductor?
Taylor v. Metzger –officer using racial slur against female officer

c. Third party IIED: Intentionally causing severe emotional distress to a member of such person’s immediate family who is present at the time, whether or not such distress results in bodily harm or to any other person who is present at the time, if such distress results in bodily harm.
i. Presence requirement: Where the e&o conduct is directed at a third person such that actor may know that it is substantially certain that it will cause severe emotional distress to P
Hypo: Husband murdered in presence of wife
ii. Homer v Long
1. Therapist had the knowledge that by seducing the wife, it is substantially certain that severe emotional distress will occur to the husband. If that won’t occur, then recklessness.
2. It’s outrageous b/c therapist breaches ethical conduct + she’s married. Conduct directed at wife, not P
3. Husband was not present during the act – claim dismissed
iii. Presence requirement relaxed (rare cases) with molestation/aftermath cases…(a) relationship of the target of the conduct to P (b) relationship b/w person committing the conduct and P (c) egregiousness of the conduct
iv. Third party IIED Hypos (Look at Slides)
1. 1st Yes IIED
2. 2nd D does not know third party is there – no recovery
3. 3rd No presence – no recovery
F. Trespass to Land
1. Elements: P must prove ownership of land, D must have Intent (Purpose or knowledge) to Enter (Entry)
2. Policy: Right to exclusive possession of real property extending downward beneath surface and above surface to an extent
a. No need for “wrongful” intent to enter (Not a dual intent tort) just need intent to enter that property
i. Hypo: The Friend’s Party – going to wrong door believing it was your friend’s
b. Intentional entry can be accomplished via personal entry or by intentionally causing an object to enter the land
i. Hypo: Game of “Catch”
ii. Hypo: Golf balls (objects) from neighboring golf course keep landing on person’s property  trespass to land
iii. Hypo: cement base left on a piece of land after allotted time expired  trespass of land & farmer runs over the base with his tractor, dies  extended liabilities
c. There can be trespass even if the original entry is authorized
i. “Get off my property” to a guest

G. Conversion of Chattel
1. Elements: Intent to substantially interfere with (exercise substantial dominion over) chattel + substantial interference with (substantial dominion over) chattel

a. Conversion can be accomplished:
i. D burns his copy of a book. By mistake he got P’s copy
ii. D restaurant checks coats for A & B. By mistake D gives B’s coat to A, who disappears. B’s coat far more valuable than A’s
 

b. The 3 Person Transfer: D (a bona fide purchaser), honestly believing that A has the right to sell a watch, buys it from him. The watch was stolen from B. D and A are both converters as they had intent to exercise substantial dominion over the watch
i. The fraud exception: A tricks B into selling him the watch, then B gets title (voidable, but can pass onto D if D is BFP) then D gets title (the bona fide purchaser)
c. Damages = value of the chattel at the time of conversion…Forced “purchase/sale” OR get chattel back via replevin
H. Trespass to Chattel
1. Elements: Intent to interfere with chattel (intermeddle) + actual interference (intermeddling) + actual harm required: (damage to chattel or dispossession)
[Actual (not nominal) damages required for trespass to chattels]
a. Harm to the owner’s materially valuable interest in physical condition, quality, value of chattel, or if owner is deprived of chattel’s use for a substantial time
i. School of Visual Arts v. Kuprewicz – pornographic email spam, computer systems slowed down barely usable
2. Hypos for Conversion/Trespass Chattels: The Dog and The Car (p. 68)
3. Trespass/Conversion: The principle of dominion by controlling access
a. Hypo: The Car Keys – not falsely imprisoned… but he needs the keys… dispossession of chattel

III. Defenses to Intentional Torts
Response to P’s Apparent Misconduct

A. Self Defense and Defense of Others: Person may use reasonable force (an objective inquiry) to prevent any threatened harmful or offensive contact or threatened confinement
1. Issue: Did D use the amount of force reasonable (proportional) to cope w/ apparent threat? 
2. D may use reasonable force to defend another person against attack. May not use deadly force to repel a non-deadly attack
3. Reasonable belief required by D
Issue: Did D reasonably believe that defense was necessary?
4. Imminent threat of harm required

a. Degree of Force: Reasonable force permitted
i. Deadly force may be used if D is in danger of death or substantial bodily harm
ii. No obligation to retreat from non-deadly force
iii. Where self-defense requires use of deadly force
1. Majority: Does not require retreat
2. Minority:  requires a retreat before responding with deadly force if it is safe to do so and D is not home
a. Hypo: Indiana Jones – Machete v Gun
iv. Mere words, even designed to irritate or excite, cannot excuse a battery (same goes to words spoken prior)
1. Touchet v Hampton
a. D did not act in self-defense because he did not use proportional force, it seemed like excessive force.
B. Defense of Property
1. Defending Land
a. First, warning required if feasible
b. Reasonable force to defend – can’t use deadly force (unless rises to self-defense)
c. Policy: Life/Limb > Property
i. Katko v Briney	(mechanical spring gun)
1. Shotgun trap in the barn not reasonable force to defend property   (It’s deadly force)… D willfully or intentionally used deadly force to protect property… No one was home so no Q on self-defense
2. Mechanical devices (deadly force) / ‘spring guns’ prohibited
d. You can threaten a force you aren’t allowed to carry out and are privileged with some torts / degrees of assault, etc to defend the property
i. Brown v Martinez	(watermelon stealing kids)
1. D intended to scare the kids by shooting gun in opposite direction, (knowledge that apprehension is sub. certain to occur) so intent transferred from assault (privileged intentional tort) to battery (not privileged) when a bullet hit a kid
2. Can’t use deadly force to protect land
2. Defending Chattels
a. Recapture Chattels Common law: Merchant can recapture a stolen chattel but must be in “hot pursuit” otherwise privilege ends, call police. If merchant is mistaken using force to retake chattel, no privilege
b. Shopkeeper’s privilege: To protect the shopkeeper who has made a reasonable mistake 
c. CL/RST 120A: Reasonable belief + detain on premises reasonable investigation for necessary time
d. Arizona Statute: A merchant/his agent/employee with reasonable cause, may detain on the premises in a reasonable manner and for a reasonable time any person suspected of shoplifting…for questioning or summoning a law enforcement officer
i. Gortarez v Smitty’s Super Valu
1. Gibson’s chokehold not a reasonable manner of detention… held after Gortarez told him the vaporizer is at the store / Gibson began to search w/o saying what he’s looking for / 
2. This happens outside of the store – they are off the premises and therefore outside the scope of the RST but you may follow them off in “hot pursuit”


C. Privilege of Discipline
1. Parents can use reasonable force and confinement to discipline their children within limits. Applies to those in charge of a parents’ children
2. Others who are in charge of parents’ children (teachers and school bus drivers) enjoy a similar but more limited privilege

D. Consent
1. Entering into consent / Capacity to consent
a. Express consent: orally or in writing
b. Implied consent from the environment/circumstances/conduct 

Extended consequences fall under consent (inverse of doctrine of extended consequences)
i. Austin & Berwin (romantic wine night)
1. Berwyn playing along with the evening, conduct of not resisting, kissing back, having her neck caressed
2. A cultural/societal message of romance
3. Consent to Austin’s touching implied; consequence of neck break falls under consent, D not liable
c. Less likely for there to be consent when relationship of parties includes superiority/inferiority over another (employer/employee; teacher/student; officer/inmate) or when there is intimidation or coercion
i. Robins v Harris
1. Female inmate gave corrections officer fellatio
2. An imbalance of power, intimidation/coercion factor strongly indicates no consent 
d. Implied in law consent
i. Hypo: When Dr. must act in an emergency and cannot obtain consent
ii. Kennedy v Parrott – extending operation to remedy an abnormal or diseased condition in the area

2. Scope of consent
a. Geographical limits – patient consents to touching that although not literally covered via patient’s express consent…but if involves complications inherent to the procedure
A battery occurs if Dr. performs a substantially different treatment from that covered by the patient’s expressed consent
i. Kaplan v Mamelak – Dr. operated on T6-7 T7-8 herniated disks, there was consent only for T8-9, Dr. committed battery
b. Consent may expand if something related to it arises (gall-bladder + appendicitis) (Is this informed consent?)
c. Temporal limits
i. Drunkenness – both parties equally drunk
ii. Base of snowfence example
d. Conditional limits
i. Ashcraft v King
1. Patient consents to transfusion from family donated blood only; Dr. uses general bloody supply for transfusion
2. The blood transfusion exceeded the consent given; battery

3. Effectiveness of consent - to consent, one must know the nature, characteristics, and consequences of the act
a. Incapacity
i. Minors: Often thought to lack capacity to consent, however courts sometimes look at facts to determine if minor can consent (intelligence/experience) 
1. Football game tackling consent
2. Older minors can consent to medical touching
3. Minor cannot consent to sexual contact
ii. Adults: mental retardation
1. Mallory v McDonald’s
a. Mentally retarded employee engaged in sexual relationship with her manager for 2 months
b. While employee has ability to seek out or reject sexual advances, she possesses extremely limited capacity to appreciate consequences of such act
iii. Statute Disallows consent / intended to protect a class
1. Child labor laws example

iv. Fraud, Misrepresentation, Coercion
Duty to disclose – instances in which information must be disclosed as it will bear on whether consent is fully knowledgeable
Was the information material? Would it have an effect on decision?
1. Doe v Johnson (HIV/AIDS)
a. Magic Johnson committed battery had knowledge that a H/O contact was sub. certain to occur + sexual partner didn’t know
4. Consent to a Crime
a. Majority: Consent to a crime invalid so it does not bar tort suit
		Incentivizing Defendant
b. Restatement: Consent bars suit
		Incentivizing Plaintiff

Illegal Boxing Match
Consent to illegal abortion not consent to negligent IED

5. Treatment of Medical Consent


Privileges of Public & Private Necessity
E. Public Necessity - Otherwise tortious acts may be rendered non-tortious when necessity dictates that they be undertaken for the greater interests of society
1. Protects against actual harms done, where public interests are involved, D had a reasonable belief that the action was needed, and the action D took was a reasonable response to that need
Private rights of individual yield to considerations of general convenience, safety, and interests of society
a. Surroco v Geary
i. P’s house burned down to halt the progression of fire in the city, house would have been consumed anyway had it been left standing
ii. P was in process of removing chattels from home, could’ve saved more if destruction was delayed. public interest > private interest
b. Wegner v Milwaukee (minority line of decisions)
i. Police use flash bangs against suspected felons who ran into P’s house, payment required

F. Private Necessity – Preserving human life  for property…A party acting under private necessity is liable for damages incurred to the property of others
1. Ploof v Putnam
a. P moored boat to D’s dock b/c of storm and family at risk
b. D used defense of property to P’s trespassing
c. However, P’s trespass was privileged under private necessity 
2. Vincent v Lake Erie
a. D kept steamship tied to P’s dock due to violent storm; otherwise it would’ve hit other boats
b. D liable for damages to P’s dock b/c D availed itself of P’s property for preserving its own more valuable property. P entitled to compensation
c. Rationale for privilege: unjust enrichment (you get to save the boat, and the dock owner has to pay for damages)


IV. NEGLIGENCE
Negligence may be any conduct that creates an unreasonable risk of harm to others; actionable as a tort when that risk comes to fruition in actual harm. It is either an act, or a failure to act

A risk is some sort of probability where a harm will occur

P must prove A. – E. by a preponderance of (51% +) the evidence (direct and circumstantial) or inferring negligence…
Equipoise – if evidence weighs 50% for an element of a claim is at 50%, that element is not satisfied, and the claim will fail

A. Duty: The duty owed by (the standard of care they owe) is to exercise the care that would be exercised by a reasonable and prudent person under the same or similar circumstances to avoid or minimize risks of harm to others
1. The RPP standard (Objective) – The RPP must exercise care in proportion to the danger involved in his act / circumstances, and he must exercise such care for his own safety and that of others
a. The standard of care is always “reasonable care” 
b. The amount of reasonable care may vary with the risk/danger involved in the act and is proportionate to it. 
(Greater the danger, the greater the care which must exercised) Ex. Tossing Torts book vs. Tossing baby
i. Stewart v Motts - Gasoline burn from helping a friend at auto body shop
1. Proposed higher standard of “extraordinary care” instruction does not exist for the use of dangerous instrumentalities
When is conduct unreasonable so that the party is not exercising reasonable care? – When RPP would foresee that harm might result (i.e. foresee risk) and would avoid the conduct that creates the risk

2. The emergency doctrine – a person confronted with a sudden emergency which he does not create, who acts according to his best judgment or, because of insufficient time to form a judgment/alternatives fails to act in the most judicious manner, is not guilty of negligence if he exercises the care of a RPP in similar circumstances
a. Posas v Horton
i. P stops suddenly to avoid woman + baby who cross street in traffic. D, tailgating P, rear ended P.
ii. Not emergency instruction because D created the emergency by tailgating; not reasonable care by D
iii. The emergency doesn’t change the standard of care; it shrinks what is reasonable because of the circumstances.
b. First, you realize the emergency / evaluate the situation, how you’ll react to it. No time to reason through alternatives, amount of info. available to you is limited b/c no time to process it
c. We ignore risks that don’t exist. 
i. Ex. crossing street w/ no cars L or R
d. What D could’ve done in that situation… evaluate the alternatives, define “reasonable”, evaluate the reasonableness of a real person’s conduct through a fictional reasonable person 
e. RPP should have features like D (figure out the circumstances then evaluate the conduct that happened and see if it was reasonable)

4. Incorporating the Internal and External Circumstances
Internal Characteristics: Physical characteristics of the RPP

a. Physical Disabilities - A person laboring under a physical disability such as defective vision not required to exercise higher degree of care to avoid injury than is required of person under no disability. Ordinary care in this case is such care as an ordinarily prudent person with a like infirmity would have exercised under similar circumstances
The infirmity is treated merely as one of the circumstances
1. Shepherd v Gardner Wholesale, Inc.
a. P had limited vision (cataracts); tripped over raised concrete slab
b. The risk is greater; RPP will be taking greater precaution: (walk slower, use cane, etc.)
b. Mental Disabilities – insanity, mental disability, low intelligence, psychological limitation don’t relieve actors of liability 
i. Exception – (SPECIAL RELATIONSHIPS CREATING DUTY) When P is a caregiver, employed to take care of such patient and knowledgeable of patient’s condition
1. Creasy v Rusk - D an Alzheimer’s patient owed no duty of care to P b/c P was a caregiver
2. Giving RPP Alzheimer’s he can’t reason… will probably do same thing
c. Old age – p.117 – not treated specially
d. Exceptional Physical Ability – p.117
e. Intoxication general rule – an intoxicated person owes the same duty of care as a sober person and that if his overt conduct would be negligence in a sober person, it is also negligence in a drunken one
i. Hypo: Drunk Driver I and II

f. Sudden incapacitation – where a person’s negligence is caused by a sudden physical incapacitation that is not foreseeable, there should be no liability. RPP Standard
g. Experience – If the actor has more than the minimum of these qualities he is required to exercise the superior qualities that he has in a manner reasonable under the circumstances (Includes physicians, lawyers, pilots, mechanics, engineers… etc.)
i. Hill v Sparks
1. Experienced tractor driver; sister ran over; RPP given that experience
	
	External Characteristics:
Hypo: Country Road
External characteristics: narrow country road
Internal characteristics: superior memory
a. An RPP must have some ability to reason and some knowledge
i. Ex. gravity, water drowns, fire burns, effects of person’s weight, flammable objects catch fire
1. Hypo: Paint Thinner
Actual person didn’t know paint thinner is flammable
RPP knows it’s flammable – we give the RPP common sense
      Hypo: The Worn Tire
5. Child and Adult Standards
a. Child standard (SUBJECTIVE): “the duty of a child to exercise same care that a reasonably careful child of same age, intelligence, maturity, training, and experience would exercise under similar circumstances”
i. Kids haven’t had a chance to learn it all; we don’t evaluate a child having something they don’t have
b. Child and Adult standards not the same, however, when children engage in adult activities or inherently dangerous activities, we hold them to an adult standard of care
i. Robinson v Lindsay
1. 13 year old driving a snowmobile held to adult standard of care		
c. Rule of 7s
d. 0 – 6 yrs: incapable of negligence as a matter of law
e. 7 to 14 yrs: presumed incapable of negligence
f. 14 yrs: presumed capable (held to adult standard)
g. RST 3rd: Children under 5 yrs incapable of negligence

6. Roles of the Judge and Jury
a. Role of the Judge: find and set forth the law during the trial and in the jury instructions
i. Emergency doctrine? Child standard of care? Adult standard?
ii. Range of lights rule: driver is negligent if he or she can’t stop (hits someone) within range of lights. Other circumstances do not matter
1. Marshall v Southern Railway
a. P ran into trestle supports driving at night b/c another car’s lights blinded him. P has no suit
2. Chaffin v Brame
a. Didn’t use range of lights rule b/c small facts can change whether a rule is reasonable
b. P could not anticipate the sudden dangerous situation
b. Role of the Jury (1) find the facts (decide disputed issues of fact) (2) apply facts to the law given by the judge in the jury instructions
i. So, after finding facts, jury would decide whether D or P acted as an RPP under the circumstances
ii. Court takes breach issue from jury as a matter of fact
1. 99 witnesses say green light; 100th isn’t sure so judge says jury must find it was green
2. By imposing a rule of law governing recurring, generic fact situations – (range of lights rule)

7. Negligence Per Se (Unexcused violation of statute)
Two effects – (1) setting the standard of care (2) tells jury what’s supposed to happen in a situation
The statute creates a conclusive presumption of duty and breach of duty
Lessons the burden of P on the issue of the actor’s departure from the standard of conduct required of a RPP

a. Negligence per se if… 
1. statute prohibits precise conduct; 
2. P was in the class of persons; and 
3. P suffered the type of harm the statute aimed to protect against; (violation must be proximate cause of injury)
Some states make violation of statute as evidence of negligence
Other states make violation of statute as conclusive negligence
California Rule: presumption (same as 1, with excuses)
i. Martin v Herzog
1. Statute: all vehicles at night to have lights/signals to be visible
2. P hit and killed; driving w/o lights. Trial court said statute is evidence of negligence, appeals court said the unexcused violation of the statute IS negligence
ii. O’guin v Bingham County
1. Standard of conduct (fence/block access to landfill when attendant not on duty); P children within class of persons b/c unauthorized persons; the type of harm test fit, human health
8. Defenses to violation of Statute
a. 5 categories of excuses:
i. violation is reasonable b/c of actor’s incapacity
1. Violator too young; insufficient mental capacity
2. Blind man unknowingly walks red light (contrib. N?)
ii. he neither knows or should know of the occasion for compliance
1. Night driver has tail late go out unexpectedly w/o driver’s knowledge
iii. he is unable after reasonable diligence or care to comply
1. Impossibility (p. 137)
iv.  he is confronted by an emergency not due to his own misconduct
1. Unexpected failure in braking or steering system; Blown out tire reasonably thought to be in good condition; Blinding dust or smoke on highway; Child darting across the road
v.  compliance would involve a greater risk of harm to the actor or to others
1. Rule to walk facing traffic, but b/c of particular circumstances it would involve greater risk to walk upon that side

     Impson v Structural Metals, Inc
Statute: Prohibits passing w/in 100 ft. of an intersection
D gave 4 excuses, none of which fit any category of excuse. D inexcusably violated the statute therefore negligent per se
b. 4 other situations:
(1) application of negligence per se to children
				(2) invalid/defective statutes
				(3) obsolete statutes
Given the change in circumstances, renders the underlying reason for the rule obsolete, the collective wisdom seems to have changed 
				(4) licensing statutes
Generally, violation of a licensing statute or failure to have a license does not constitute negligence per se
	Brown v Shyne
D practiced medicine w/o license paralyzing P
No negligence per se, instead defaulted back to negligence by ordinary RPP means

B. Breach - Failure to exercise that amount of care and caution which a reasonable and prudent person would exercise under the circumstances (either an act, or failure to act)

1. Is Conduct Reasonable or Unreasonable (Creating Risks)
We used the RPP constructed before to evaluate reasonableness
Distinguish: Intentional Act vs. Intentional Harm

a. Brown v Stiel Problem – Steel or concrete? 
i. Steel: 3 workers killed /// cheaper, quicker build
Concrete: 1 worker killed /// expensive, long build
ii. Steel chosen and P injured – Negligence? Intentional Tort?
iii. Not an intentional tort
			

2. Foreseeability of Harm and the need for Precaution
Foreseeability of harm as a prerequisite for breach: central to the issue of whether a person’s conduct breached the standard of care

a. A driver owes a duty of care to his passengers because it is foreseeable that they may be injured if driver gets into collision through inattention or otherwise

General Rule: Where actions of passenger that cause an accident are not foreseeable, there is no negligence attributable to the driver.
Exception: when these potential accident causing actions are foreseeable, failure to prevent such conduct may be breach of duty
i. Pipher v Parsell
1. 1st wheel grab by passenger not foreseeable
2. 2nd wheel grab. P injured. 
3. Action by passenger foreseeable, not preventing it is a breach of duty 
4. After 1st grab, D was aware of the danger and ability to take preventative steps

b. No one is expected to guard against harm from events which are not reasonably anticipated at all or are so unlikely to occur that the risk, although recognizable, would commonly be disregarded
i. Sic v Nunan – Motorist rear ended w/ vehicles not pointed straight is not negligent, rear-end is unforeseeable (although recognizable)
ii. Woltz v Gruny




3. Unstructured weighing of risks and costs
a. The “Reasonableness” Factors:
Probability of harm (RISK) + must be foreseeable… seriousness of injury if it happens?

Balanced against…

Burden if you take precaution / alternative conduct
Social utility of action (what would be lost if activity were stopped or reduced)		OR
Cost of alternative / precautions that would avoid harm (and keep utility)

b. Analysis of unreasonable risk leads us to consider social utility of action, alternative conduct. Lack of alternative may make something reasonable OR unreasonable
c. It’s not just the risk of the conduct; it’s the risk of the alternative too

	Indiana Consolidated Insurance v Mathew
D did not breach duty (not negligent) b/c lawnmower was maintained properly, D properly filled gas ¾ of the way, spilled minimal/no gas, didn’t start engine for 20 mins (cool weather evaporation), and garages are designed to permit the start of motors

Machine leaking gas with 5 inch flame so moving it away from garage has risk of serious damage (face explosion)

Probabilities of harm:
80% risk of injury to garage if mower not removed
20% risk of injury to garage if mower is removed – but this comes with a greater risk of injury to person
Injuries considered:
Garage rebuild: $10,000	Injury to person: $100,000
Probable $ loss to garage: 80% x $10,000 = $8,000
Probable $ loss to D: 20% x $100,000 = $20,000

				Fintzi v New Jersey
Child at camp slipped + fell on wet grass during relay race. There’s the foreseeable risk
Alternative: just sitting down
This would sterilize camping and render it sedentary (UTILITY LOST)
Benefit/utility of the conduct = exercise
				Bernier v Boston Edison Co
Negligence: defective design of concrete poles

D’s duty of anticipating the environment where poles will be used, designing against reasonably foreseeable risk attending product’s use of that setting (vehicular collisions…pedestrian injury) breached

D’s major considerations were cost, adaptability to D’s existing system of power and supply, and employees’ capacity to install

Since injury here is serious, probability can be low and it will still need to warrant safety feature consideration (Serious injury with low probability can still be negligence)

Cost of alternative that would’ve prevented injury (reinforcing the pole) steel spirals $17.50 hoops $5.75 or metal poles. Won’t lose utility or benefit – still lights up the street
Perhaps these stronger poles can injure drivers more easily, but drivers are already partly protected from their car, the pedestrians have no such protection

				Parsons v Crown Disposal
					Garbage truck noises scare horse, P falls injured
Scaring horses w/ noise might be foreseeable risk, but the social utility is high as garbage collection activity is a vital public service and for sanitation
				Giant Food, Inc. v Mitchell
D in hot pursuit recovery of stolen chattel didn’t expose other store customers to any unreasonable risk of harm; degree of risk of harm to invitees must be weighed against the shopkeeper’s privilege
				Hypo: The Gasoline Drum
				Hypo: The Hammer I
				Hypo: The Hammer II
4. Structured Weighing of Risks and Utility
Judge Hand’s Formula: Burden of adequate precaution ($); Probability of harm (%); Loss / Harm of the resulting injury ($)

a. If B < PL, the rational actor takes the precautions and avoids the risks b/c it’s more efficient
If B  > PL, the rational actor accepts the risk and resulting injury; not negligent
Point of this formula is to encourage an efficient allocation of resources in society
i. United States v. Carroll Towing Co.
1. Hypo Infused: Carroll’s B; full-time bargee annual salary = $30,000; P = ?; L = $25,000 bargee breaking off once a year
B > PL	not negligence
2. Spending $30,000 to save $25,000 is inefficient/not cost-justified. What was the actual B and L of Carroll?
3. Holding: A fair requirement that that Connors Co. should have a bargee aboard during the working hours of daylight; recovery of Connors reduced
4. There is no general rule to determine when the absence of a bargee or other attendant will make owner of barge liable for injuries to other vessels if she breaks away (RECALL LIGHT RANGE STOP RULE)

ii. Hypo: Drive Auto	
1. Each time you drive, 1% (P) chance of damage totaling $100
For 100 trips, $100 (L)…Average cost of each trip $1
2. Accident preventing device cost $2 per trip
For 100 Trips, $200 prevention (B) spent instead of $100 damage
3. B > PL so… not negligent if you don’t have this device

b. This algebraic formula on Intentional Torts: B is virtually free, P is very high, L can be high if harmful (probably not so high if offensive contact)
c. All these variables are not susceptible of any quantitative estimate, consigned to jury b/c their decision is thought most likely to accord w/ commonly accepted standards, real of fancied

5. Proving and Evaluating Conduct
Proving conduct (Unreasonableness): when the proof/facts are insufficient to show breach b/c of no additional info, we don’t know the negligent conduct. Not enough facts = doesn’t get you to jury

a. What was the negligent act? Unless you say what it is, you can’t figure out B < PL…we don’t have the info to do the evaluation and therefore assigning negligence to D would cross the line from reasonable inference to rank speculation
i. Santiago v First Student, Inc.
1. School bus driver collided with unidentified vehicle, P jerked and hit her face on the seat suffering injuries
2. P could not remember where accident occurred, no police report, did not see collision, no details
3. We don’t know what the negligent act was and therefore we don’t know if bus driver beached a duty
ii. Gift v Palmer
1. D driving on 30ft wide road in clear weather, no cars parked on side. D ran into 3 year old child in the street, no one saw how child got in street and no one saw the impact itself
2. Seems like he wasn’t paying attention? But lots of clarity so should see beforehand? No evidence on speed… we can’t evaluate the conduct

b. Enough evidence to get to jury… The credibility rule: Jury makes decision based on credibility of witnesses, observing their demeanor, tone, appearance, and coming to conclusions
i. Upchurch v Rotenberry	(has more details than Santiago)
1. D driving P passenger, D loses control of vehicle, veered off road struck tree, P died. D claimed she lost control b/c large animal darted in front of her car
2. Other claims in dispute… disparity in speed…presence of  beer in the car, drunk?… = sufficient evidence to get to jury
3. Jury accepted D’s story so D acted reasonably. This was an issue of determination of fact; D not negligent (emergency doctrine?)
c. Circumstantial evidence – evidence of one fact that permits an inference of another fact
i. Forsyth v Joseph
1. P, an occupant of a car, is struck by truck…
2. Evidence that the truck skid 129 ft. before the impact, force of the impact knocking P vehicle about 20-25ft + spin it 90 degrees, continued moment of P vehicle = enough evidence to go to a jury… evidence of speeding
ii. Hypo: The Dark and Stormy Night
1. Steel box 70 inches from ground, 20 inches in height, 10.5 inches in depth… guy walking in alley gets eye poked out? Negligence in design?

6. Evaluating Conduct through notice and opportunity to cure
Is there sufficient evidence that a jury could find negligence (get to jury?)
		What was D’s negligent act?	Evaluating Reasonableness

Slip and fall proof: to recover for injuries incurred in slip & fall accident, P must show: The premises owner either
(1) had actual notice, created a dangerous condition – no precautions taken 
Ex. waiter spilling sauce on floor

(2) had constructive knowledge/notice of a dangerous condition didn’t create condition but knew or reasonably should have known 
Ex. black banana peel, wet area of restaurant for long time
(3) created foreseeable risks through the mode/method of business operations and didn’t take reasonable measures to discover/remove it
Ex. Falling Beans bin
Ex. Throw peanut shells on the floor restaurant

Notice of a dangerous situation may be established by circumstantial evidence such as evidence leading to an inference that a substance has been on the floor for a sufficient length of time such that in the exercise of reasonable care the premises owner should have known the condition
	
			Thoma v. Cracker Barrell

				P slipped and fell on a wet spot in D’s restaurant
				P in restaurant ~ 30 mins, didn’t see any liquid spill

Alleged negligent act: D failed to maintain the floor in a particular area of the restaurant. Did D breach this duty? Up to jury to decide

Waitresses walk around w/ drinks… risk of spillage is foreseeable 
				Hypo: Banana I – yellow peel
Next to a banana cart…hasn’t been there for long. Reasonable business owner would not know
				Hypo: Banana II – black peel
Next to a banana cart… been there for a long time, business owner should have known (constructive notice)
				Hypo: Pizza

7. Violation of Private Standard or Common Custom		
a. Actor’s Own (Private) Standard – Internal rules not given the force of legal norms b/c the internal rules may have been established for any # of reasons having nothing to do with safety and ordinary care. We only care about the RPP
i. Wal-Mart v Wright
1. P slip and fall, alleging D was negligent in maintenance, care, and inspection of the premises. Trial court, in its instruction, set a higher standard of care
2. Store manual (D’s subjective view) cannot be substituted for the objective standard of ordinary care
b. RST – flexible position, evidence is relevant but does not set a higher standard of care for the actor

c. Custom (trade usage) – evidence that D violated customary safety precautions of the relevant community is usually sufficient to get the P to the jury. Evidence of negligence… not conclusive negligence
(DISTINGUISHED from negligence per se = sets the standard of care)

i. A general caution regarding admissibility of common custom as evidence, lest the jury treat it as a standard of care…
ii. It’s admissible because it tends to establish a standard by which ordinary care may be judged even where an ordinance prescribes certain minimum safety standards 
iii. Can prove that harm was foreseeable, D knew or should have known of the risk, or the risk was an “unreasonable” one unless customary precaution taken
1. Duncan v Corbetta
a. P descending down stairway, top step collapses, injured
b. Custom evidence admissible: expert testimony about usage of pressure lumber rather than unpressured lumber in construction of these stairways 
iv. Safety manuals promulgated by private or govt organizations to show that D in failing to follow such manual/codes fell below the standard of reasonable care? Many courts allowed such evidence
1. McComish v DeSoi
a. Safety codes were admissible as evidence of what was customarily done, although they did not set the standard of care
2. Hypo: Paolo v Dorfman Hotel
v. If new technology develops and it is widely used + accepted, then it is negligent not to utilize it. 
There are precautions so imperative that even their universal disregard will not excuse their omission
1. The T.J. Hooper
a. D did not have reliable radios on board; judg. for P
Alleged negligent act: negligent of D not to equip the tugboats w/ reliable radios
b. Alleged custom: equipping the tugboats w/ reliable radios
c. Not customary that all crews have radios
2. Hypo: Hole in Mining Platform
a. P falls through hole + injured
b. Even if custom is cutting holes like that w/o guarding or lighting them, it would have no tendency to show that the act was consistent with ordinary prudence

d. Compliance with Statute (Inverse of negligence per se) usually reflect a minimum standard of care, not maximum obligation
Compliance w/ a statute does not constitute due care per se, it is merely competent evidence of due care (not conclusive)
What might be reasonable could be more than what the statute requires
i. Miller v Warren
1. P suffers serious burns in hotel room filled w/ smoke. P alleges D should have had smoke alarms in the rooms. The Fire Code did not require such alarms. D negligent anyway b/c not having smoke alarms creates an unreasonable risk of harm to others
2. Is evidence of compliance w/ Fire Code admissible on issue of breach? Yes, but it is not conclusive
3. Is that evidence determinative of the issue of breach (like negligence per se?) – NO
4. Why is this case here and not in the material on negligence per se? – This concerns compliance w/ not violation of a statute

9. Res Ipsa Loquitor: Unspecified Negligence (Distinguish from ordinary circumstantial evidence)
The mere nature of the accident itself implies negligence… BUT we cannot figure out what the negligent act was
a. D’s breach of duty can be inferred based on circumstantial evidence if no direct evidence and:
(1) event normally does not happen w/o negligence 
(2) D had exclusive control of cause of harm, and
(3) circumstances indicate that the event was not caused or contributed to by P 
b. RST – (1) “ “ (2) other responsible causes are absent and (3) indicated negligence is w/in the scope of D’s duty to P

c. If RIL applies (elements are met)…Evidentiary Effect of the res ipsa evidence (a form of circumstantial evidence) States follow 1 of 3 evidentiary rules when RIL elements met:
i. permissible inference, jury may draw or not 
ii. presumption regarding burden of producing evidence, jury presumes negligence unless D produces some evidence (rule in California) 		OR 
iii. presumption regarding burden of proof, D must prove by preponderance that it was not negligence
				Byrne v Boadle
P walking down street (proved location) and barrel falls on head (proved injury) Judgment for P… no evidence of how the barrel fell
					D’s shop was adjacent to P’s location
It is the duty of barrel keepers in a warehouse to make sure they do not roll out, breach established
				McDougald v Perry
P driving behind large truck w/ trailer, spare tire somehow comes out of the cradle beneath the trailer and crashed through P’s windshield causing injury
1st element of RIL met - bizareness
				Hypo: Captain Jack Sparrow and Res Ipsa
				Hypo: The Hotel Chair Break
RIL action against D hotel. D says we didn’t have exclusive control over the instrument (chair), P sat on it and had control… but maybe hotel didn’t manage its guests properly
d. Is Negligence More Probable Than Not?
In determining the probabilities that D was somehow negligent, judges draw on their common experience in life (common knowledge), rarely on actual data, or when jurors have the common life experience to make the judgment a Q for jury
These cases are factually different, yet consistent
	Koch v Norris	(power lines)
D’s high power voltage line broke and fell, started fire in P’s property. Sunny and dry day (not stormy) winds at 40mph were ordinary.
Power lines do not normally fall without fault on behalf of the company that builds/maintains them… RIL applied
Duty to build/maintain power lines so they don’t fall w/o the intervention of nature or person … if it does in their absence, must have been negligently maintained 

	Cosgrove v Commonwealth	(power lines II)
Stormy night, D company’s power lines sparking in alley behind P’s house, it fell. Few hours later, fire started in the alley. Evidence indicated a leak in the buried gas line was ignited by the sparks
RIL against GAS company, not electric company…
Rupture gas line feeding a fire does not ordinarily occur in the absence of negligence, gas mains built beyond reach/interference of general public; foreseeable risk of harm and explosions
Other forces (extreme weather, animal chewing) can cause a downed power line
Hypo: 600 pound Steg/Cow/Livestock Auction? *A SELMI FAVORITE*
	Hypo: The television fire
	Hypo: The fertilizer plant explosion
	Hypo: The chewing tobacco – a finger/rat?
	Hypo: The dentist’s patient
e. Recall for RIL to apply, P needs to sufficiently exclude the inference of responsibility of others besides D in causing the accident. If there is a way to look back at what happened, court doesn’t apply RIL b/c P had other ways of finding evidence and figuring out what happened… RIL not a substitute for reasonable investigation and discovery
		Warren v Jeffries
D parked car in yard at friend’s house, 5 children jumped in back seat closed door, clicking sound and car began to roll backwards, child tried to jump out of car but wheel ran him over. Car not examined after accident
P proved no specific allegation of negligence (we don’t know the negligent conduct), so RIL last hope…
RIL doesn’t apply even though the 3 elements are met b/c P had a burden to do what it could to find out how it happened before using RIL – what caused the clicking?
P in Byrne lost all memory he had no other means of finding out what happened no evidence if played back
Hypo: Sharp Curve Pete v Demetri
f. Expert Testimony regarding nature of accident allowed where no fund of “common knowledge” would enable a layperson to find that such an event does not ordinarily occur w/o negligence

g. Attributing The Fault to the D Rather than Others

i. Elements of RIL relaxed: Contemporary view of “exclusive control” element of RIL, only one way of establishing negligence was probably that of D, not someone else… D was one of the ppl probably negligent…P can get to jury on RIL even when D did not have exclusive control
ii. It is enough that D has the right or power of control and the opportunity to exercise it, enough that D is under a duty which cannot be delegated to another
1. Giles v City of New Haven
a. P elevator operator for elevator maintained by D, when P ascended elevator, compensation chain swayed too far, elevator shook P injured. P reversed elevator’s direction to exit jump nearest floor…more injuries. Elevator parts maintained exclusively by D
b. Elevator is an instrumentality accessible to the public
c. 2nd element exclusive control and 3rd element not contributing to injury are not met here, RIL applies anyway… There is a likelihood that D caused it

2. Collins v Superior Air Ground Ambulance
a. Elderly bedridden woman admitted to rehab for 5 days. Ambulance transported woman, returned home after 5 days w/ a broken leg and dehydrated. Suit brought against both ambulance and rehab center (EITHER could have caused P’s injuries)…exclusive consecutive control… 
b. Complaint is sufficient to raise the inference of negligence under RIL (relaxed element of exclusive control) Negligence had to have happened b/w at least 1 of the 2
3. Hypo: Pepsi Drinker I
a. Rat inside can, never been opened before, yes RIL
4. Hypo: Pepsi Drinker II
a. Bottle explodes. 2nd element in dispute – it crossed lots of hands (truck, transporting, ppl at stores)
5. Hypo: The Flying Headlight – 2D problem exclusive control?

	
		






C. Actual Cause (or Factual Cause)
P must prove that the harm was in fact caused by D – a simple concept in many cases. 

D is only liable for what D causes – if P’s harm would have occurred even if D had not acted negligently, then D’s conduct was not actual harm of P’s injury

Unless you know what the specific act is, you can’t apply the actual cause test; you can’t know what the risks are (alternative conduct can’t be known)
Evaluation of hypothetical situations: Counter-factual nature of But-For Test
What would’ve happened without D’s negligence? 	(Two TV Screens)

1. The “But for” test - But for D’s negligent act, P would not have been injured
a. Hale v Ostrow
1. P walking on sidewalk, blocked by bushes coming from D’s property, P steps onto street to bypass obstruction, breaks hip from tripping over slab of concrete
2. What would’ve happened if the reasonable home owner kept his bushes maintained? Would D not have had to look up + check for traffic while stepping on street? Would D have fallen anyway? We aren’t sure so it’s up to the jury
b. Salinetro v Nystorm
1. P visits Dr. for injuries, D failed to inquire if P was pregnant (the negligent act) but P didn’t know she was pregnant so would’ve said no if asked, got x-rays… fetus dead
2. D’s negligent act wasn’t the actual cause of P’s injury, would’ve happened anway
c. Jordan v Jordan
1. D backed out of driveway w/o looking at rearview mirror (negligent act) and ran over P. P was squatting under the car so P wouldn’t have been seen even if D acted reasonably (looked in rearview mirror before backing up)
2. D’s negligent act not the but-for cause of P’s injury

2. “But for” test w/ 2 or more Defendants / Actual causation and 2 D liability
2 Distinct Issues: (1) Is a D the actual cause of P’s injury? If yes, and other elements of negligence met, (2) what is the amount of liability when we have multiple tortfeasors
1. Situation 1: Separate or divisible injury – You are only liable for what you actually cause (except respondeat superior, concert of action)
i. D1 breaks bicyclist arm responsible and liable for it; D2 breaks bicyclist leg responsible and liable for it
2. Situation 2: Single indivisible Injury – the liability of one person who causes injury does not exclude the liability of another who caused that injury
i. P v D1 and D2 (indivisible injury)
2 negligent drivers (1 speeding 1 texting) crash, headlight piece flies out and injuries P on sidewalk… 2 negligent acts 1 injury
But for D1’s negligent act (speeding), P would not have been injured
But for D2’s negligent act (texting), P would not have been injured
They will each be deemed the actual cause of P’s injury
Possibility 1 – common law rule joint and several liability where both are jointly liable for the full amount of damage. As a P you have 2 sources of income, works when 1 D is judgment proof poor and D2 is rich can recover from D2
Possibility 2 – modern rule several liability where we divide fault b/w D1 and D2 by assigning fault, under this system no D is liable for more than his or her proportionate share D1 (20%) D2 (80%) If D2 is judgment proof, $0 from D2, $20,000 from D1, P has to swallow the $80,000
1. Landers v East Texas Salt Water
a. P owned a lake which he cleaned + stocked w/ fish at considerable expense. Alleged that D1 and D2 both caused salt water and oil to flow into his lake killing the fish on/about same day
b. P can’t separate divisible injuries although they are theoretically divisible, no proof of who caused what = P’s burden of proof problem. 1 of them didn’t cause all of it, they both did
c. D and D2 jointly and severally liable = solution to but for test problem, both liable for full amount of damage
(Trees divisible by the sides of the Ds’ spills)

d. Situation 3: D1 sets the stage for D2, joint and several liability
1. Ex. P is a pedestrian hit through negligence of D1 driving a car. P taken to hospital, Dr (D2) commits malpractice, injury gets worse
D1 caused initial injury AND the aggravation… but for D1’s negligent act P would not have been injured + no need for Dr
D2 liable for only for the worsening/aggravation of injury
2. Ex. D1 negligent for leaving animal carcass on road after hitting. D2 driving fast swerves around animal hits P
Both D1 and D2 caused P’s injuries (responsible for it), D1 set the stage for D2’s negligence, but outcome is same as preceding Ex.

e. Situation 4: D causes part of the injury, contributory negligence
1. Hypo: P 10% negligent, D1 70% negligent, D2 20% negligent
Common law rule: P cannot recover, claim barred
Modern Rule: comparative fault reduce P’s recovery by P’s negligence
Reduce P’s recovery by negligence then either hold D1 and D2 jointly and severally liable or hold them severally liable
f. Situation 5: D’s liability w/o “but for” causation
Respondeat Superior (form of strict liability) – employer liability (vicarious liability)
Ex. driver of company car was negligent, employer will be liable, employer not the but for cause of the injury, he only hired the driver
Partners – Generally 1 partner is liable for actions of another
Concert of action – conspiracy together
			Ex. race car driver
Doctrine from here: duplicate causes, relaxing the actual cause burden
		
		
3. Substantial Factor Test – where several causes concur to bring about P’s injury, and any one alone would have been sufficient to cause the injury, we look to whether D’s negligent act was a material or substantial factor in P’s injuries
a. Anderson v Minneapolis St Paul	(twin fires)
1. Ps property burned down. D started fire negligently via engine but there were other fires in the area (perhaps not started by negligence)
2. If D’s fire and other fire(s) mingled before burning P’s house (In Landers they mingled DURING), hard to find whether D’s negligent fire was a substantial or material element in causing P’s damage. If jury finds it was, D liable, if not D not liable.
3. Can’t theoretically divide this unlike Landers…
b. Lasley v Combined Transport
1. Truck owned + operated by D lost part of its load of glass panes on I-5 Freeway, during clean-up, traffic backed up and P was at full stop. D2 drove into P’s pick up, causing leaks in its fuel system, ensuing fire killed P
2. D1 22% at fault --- D2 78% at fault – both were substantial factors in P’s harm
3. There are cases where D1’s negligent conduct is so insignificant when compared to that of D2’s that D1’s conduct should not be deemed a cause of P’s harm – (NOT THE CASE HERE)
i. Ex. Negligently starting a small match fire when a roaring fire started by D2 will consume it within seconds and seem to make no real change
4. Had D1 not been at a full stop (due to D1’s glass cleanup) and moving at or near the speed limit, the hit from D2 would not have been as great, ignited, and exploded

But for test of causation is applicable in all traditional tort cases except those involving two independent torts, either of which is sufficient in and of itself to cause the injury (twin fire cases)

	Hypo: The police injury case

4. Problems with Actual Cause – what damage was caused?
a. Dillon v State Twin Gas
1. D’s negligence in failing to insulate a wire electrocuted P just as he slipped off a bridge and fell into a river in which he would have been killed or seriously injured
2. Did the electrocution take P’s life or simply the loss of a few additional minutes of it? If wire was not insulated, what’s P’s life expectancy (death or live impaired)
3. D is liable for what D caused – the few seconds of life expectancy
b. Hypo: The boy and the auto accident

Alternative Causation? If D1 and D2 independent tortfeasors and thus each liable for the damage caused by him alone, but it is impossible to prove whose conduct actually caused the harm, many jurisdictions presume that each D was the actual cause of P’s injury, wronged party shouldn’t be deprived of his right to redress
				Summers v Tice	(But-for test doesn’t work so well here)
Quail hunting, D1 and D2 both shot in P’s direction from a similar distance, one pellet hit P’s eye and the other P’s lip
They are both negligent – but no way of knowing which bullet came from which gun (P’s proof problem)

But, since both D’s were negligent, and the unfair position of P trying to point to which D caused the harm, it is up to each to D to absolve themselves
D’s won’t reach this burden of proof because they can’t prove they weren’t the actual cause of the damage and this is fairer than leaving P remediless
				Was there concert of action?

			The 7 Truckers
			
1 or more truckers spilled hazardous substance while making deliveries of that substance at a certain business. The suit proved that one of them had once spilled the substance and argued Summers v Tice would authorize liability for all 7 of them (although only 1 was negligent)

5. The Lost Chance of a Better Outcome Doctrine – Duty, Breach, and this breach actually and proximately caused the lost chance of a better outcome. The lost chance is cognizable, compensable injury, needing proper valuation
a. Regular Tort rule for causation = 51% + (preponderance of evidence)
b. Relaxed causation rule = relaxed P’s burden where physician causes the loss of a chance of 50% or less…(submit to jury) to demonstrate the increased risk by D’s negligence was a substantial factor or that D’s conduct destroyed a substantial possibility of achieving a more favorable outcome (can recover at 40%)
1. Full recovery allowed
c. A third approach (quantified value of the chance approach) – lost opportunity for a better outcome is itself the injury for which the negligently injured person may recover. 
1. If P’s chance of survival was 40%, and D’s negligence more likely than not eliminated that chance, then D would be liable for damages D caused – the chance – presumable 40% of the damages for which the D would be liable if he caused death – MOHR court favors this approach
2. Ex. Patient has 25% chance of survival, entitled to 25% of damages
Patient w/ 75% chance of survival should be entitled to 75% of recovery, not 100% b/c of the preponderance of evidence is established

California rejected lost chance where malpractice resulted in loss of 30% chance of survival
3. Mohr v Grantham
i. P suffered neurological event causing her to crash 45 mph into utility pole. P taken by ambulance to hospital. Dr. didn’t carry out a test.
ii. Couple days later, P brought back to hospital trying to convince Dr to run the tests w/ only limited success. 
iii. P taken to another hospital, given aspirin in suppository form (can’t swallow) from the permanent brain damage.
iv. But for the Dr’s negligent act, would P have been worsened? No.
v. She had a better chance of being in a more favorable outcome had the Dr diagnosed and treated properly first
This medical malpractice context (limited to this mostly) has a cause of action for lost chance of better outcome…
(Aggravation by misdiagnosis)
				Hypo: Lost Chance
				
Logical extension of lost chance concept – the injury is merely probabilistic, probabilistic causation.
Increased risk of future harm --- present injury (no recovery for small increased risk)
		Dillon v Evanston Hospital
Catheter inserted into P’s body during medical procedure. Removed but a portion remained in P’s body, eventually worked its way to P’s heart.
Theories of lost chance of recovery and increased risk of future injury have similar theoretical underpinnings
We need (1) evidence of increased risk of future harm and (2) damages proportioned to the probability that the risks of future harm would materialize
			Three Cancer patients each has a 33.33% chance of survival
		Note 7 pg. lost chance is fine – but have to apply it over 50% as well
	**Class 23 Slide pg. 4 to understand more on valuation of lost chance doctrine**

D. Proximate Cause: A policy determination by the courts that a D having acted negligently should not necessarily be liable for all of the consequences of his act, no matter how unforeseeable, unusual, improbably or far-reaching

	Hypo: Mrs. O’Leary’s Cow
	New York “One House” Rule

A means of limiting liability when there is duty, breach, actual cause and damages… simply determining whether we want D to be liable (policy)
Jury question – unless jury could not reasonably find that proximate cause caused; case-specific inquiries
D is liable for all harmful results that are the normal incidents of and within the increased risk caused by D’s acts. In other words, D is liable for all harmful results of D’s act that are foreseeable

Red flag when something bizarre occurs…odd situations	
Proximate Cause function is to see if you should pay for the breach, or if there is some reason to cut off what otherwise would be liability even tho this person owed a duty, breached it, and breach was actual cause of injuries
1. General Rule for proximate cause = the risk rule/scope of risk, (the harm is the type of harm that was part of why you’re negligent) the risks associated with why you breached your duty are the risks you’re liable for, if breach ends up causing some other harm or risk, then that’s the dividing line. “An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious. This principle is intended to prevent the unjustified imposition of liability by confining liability’s scope to the reasons for holding the actor liable in the first place.”
a. Hypo: Negligent Vasectomy
i. Kid grows up burns a house down – kid wouldn’t have existed but for the negligent vasectomy, but not in scope of the risk. No liability for Dr.


b. Thompson v Kaczinski
i. Alleged negligent act: leaving disassembled trampoline in yard not too far from a road. One of the risks of leaving a disassembled trampoline next to the road in area with winds is it will blow onto the road and that’s exactly what happened…
ii. Foreseeable risks = hits a car, a car hits it, car tries to avoid/swerve around it… Jury will determine

c. Abrams v City of Chicago
i. Ambulance doesn’t arrive (negligent act), private car to hospital for pregnant woman + run red light, hit by speeding drug addict.
ii. Not a risk of ambulance not picking woman up when she’s pregnant…. That’s outside the foreseeable risk of harm
d. The Wagon Mound
i. Unreasonable to spill the oil, was this negligent act outside of proximate cause? Yes, there was no risk of fire, agreed fact that oil wouldn’t catch fire in cold bay waters. Fire happened. No risk of fire = no proximate cause
e. Contractosis / Tortosis
i. Alleged negligent act: not testing for contractosis (foreseeable risk is getting contractosis). P gets tortosis. Risk of tortosis was not one of the foreseeable harms that made D negligent. No proximate cause here
f. Release of the patient
i. Alleged negligent act: releasing sedated patient w/o an escort (foreseeable risk = patient getting into some sort of accident) This risk came to fruition. Police injury on his way to scene gets hit, permanent damage, but police officer’s injury fell outside the scope of foreseeable risks (fell outside risk rule)

g. Adding to the risk rule - we need foreseeable harm and foreseeable plaintiff… the class of harms that the negligent act risked… the class of persons it put as risk…
Palsgraf v Long Island Railroad
i. Alleged negligent act: pushing person on the train; risk of harm from act = property damage and/or bodily harm… outcome = bodily harm… but to an unforeseeable plaintiff
ii. Plaintiff’s geography, too far away…. Class of persons class of risks (basic risk rule)
iii. The negligent act was the actual cause of P’s injuries… but for the push, the package wouldn’t have fell and blown up
iv. The foreseeable risks of harm (bodily / property injury) were only foreseeable to the guy getting pushed onto the railroad (alternative action could have been waiting for next train…)
      Andrew’s Dissent
v. Negligence to the “public at large” The act itself is wrongful, it is a wrong not only to those who happen to be w/in the radius of danger but to all who might have been there – a wrong to public at large
vi. Holding the wrongdoer liable for all its proximate consequences even where they result in injury to one who general would be thought to be outside the radius of danger… (a drawing the line problem with this… whats the proximate cause limit)

2. Is harm outside the scope of risk b/c of the manner in which it occurs?…(it happened in an unforeseeable manner?) (manner of occurrence)

a. Where P’s injury is foreseeable, but the injury is caused in a unique way or manner which could not have been foreseen, the result is w/in the chain of  proximate causation (that element of negligence satisfied)
i. Hughes v Lord Advocate 
1. Negligent act: leaving hole unguarded w/ kerosene lantern next to it
2. risk = burning… happened in an unforeseeable (bizarre) way…
3. End result = burn = exact outcome of harm from the risks. D liable
b. Manner of occurrence matters… we get the foreseeable injury (the splash), yet it occurred in a manner that was too different that it cut off liability.
i. Doughty v Turner Manufacturing
1. Negligent act: worker knocked cover into molten liquid w/o splash
2. Risk = splash injury … class of persons at risk = ppl nearby
3. Alternative of not dropping it in? Nothing
4. After 1-2mins liquid erupted (mysterious vaporization?), unforeseeable chemical reaction…injured P nearby (factually different than Hughes…)
5. Timing was off, unforeseeable nature of the chemical argument

***You can make a reasonable argument for both sides… manner of occurrence cuts off liability or not… Just spot the issue!***

3. Is harm outside the scope of risk b/c it results most directly from an act of an intervening person or force (cause) (INTENTIONAL INTERVENING CAUSE)… Does D2 cut off liability for D1? (Supersede)
Overriding principle: what was foreseeable? 

Proximate cause of an injury is that which, in a natural and continuous sequence, unbroken by any efficient intervening cause, produces an injury, and w/o which the injury would not have occurred

D1’s negligent act comes into fruition b/c a D2 commits either an intentional or negligent act. D2 is intervening cause b/c its chronological / sequential.
Is D1 the proximate cause of P’s injuries?
ISSUE : are they both liable, or is just the 2nd tortfeasor liable. P will have someone to recover from… but is it 2 ppl?
Did what D2 did cut off D1’s liability? D2 going to be liable for sure though.
In almost every case, intentional intervening cause is going to be a crime
Intuitive feeling D1 ought not to remain liable when the harm that occurs is from a criminal act from D2 (how’s this foreseeable?) crimes are foreseeable! Do you lock your car at night? Why did you do it? Someone might break into it.
D1 can certainly have acted negligently with the idea that the D2 will act criminally
If you end up with the same injury that made D1 negligent then you have a good argument that d2s act is not going to cut off liability if it’s a criminal act especially if it’s the criminal act that’s foreseeable. Negligent act = failure to guard against a criminal act
Tendency = as long as you have the same injury foreseeable to D1 we won’t cut off liability, but courts may be more inclined to hold criminal intervening acts as unforeseeable comparable to negligent intervening acts 
A tortfeasor whose negligence is a substantial factor in bringing about injuries is not relieved from liability by the intervening acts of third persons if those acts were reasonably foreseeable by the original tortfeasor at the time of his negligent conduct
a. Marcus v Staubs	(criminal acts have to be foreseeable)
i. D1 Marcus bought alcohol for minors (criminal act… also negligent via negligence per se?) Risks of providing alcohol to minors?
ii. D2 Mitsy girl who stole + drove car that caused accident killing P
iii. Up to jury to determine whether intervening criminal acts (Mitsy’s vehicle theft + reckless non-license driving) reasonably foreseeably by D1 at time of D1’s negligent conduct
b. Collins v Scenic Homes 	(The arson case… criminal acts DON’T have to be foreseeable?) 
1. D1’s negligent act: building place w/o compliance w/ fire safety codes (windows small)… violation of statute negligence per se… foreseeable harm = fires
2. D2 starts a fire set intentionally… same type of harm
3. Foreseeable risk that fire at apt. complex HOWEVER STARTED will cause harm to inhabitants if owner fails to provide safeguards
4. D1 liable, D1’s negligent act is proximate cause of P’s harm
5. This does not mean that intentional criminal act won’t cut off liability, it will if it wasn’t foreseeable with D1’s negligent act 
6. It will also get cut off if theres some facts with D2…. (MURKY AREA)
c. Old school rule – deliberate infliction of harm by moral being, adequately informed, free to act and able to choose would supersede the negligence of the first actor

Watson v Kentucky Bridge Railroad
i. D1 negligently spills gasoline, D2 deliberately drops a match on it. Fire ensues, P injured. Harm foreseen is fire, and P is injured by the fire. D1 not liable…railroad not bound to anticipate criminal acts of others

Doe v Linder Construction
ii. D1 a landlord w/ construction work on site, negligently allows workers to use keys (D1 doesn’t lock them up properly). Worker gets key, gets in, rapes P. D1 not negligent b/c these crimes are unforeseeable (probably is foreseeable though…)

d. Suicide cases(Delaney v Reynolds, unread case) – majority: suicide is extraordinary event as not to be reasonably foreseeable 
Narrow exceptions: D’s negligence rendered (1) P unable to appreciate self-destructive nature of act; (2) unable to resist it

D1 negligently leaves loaded rifle in gun (where someone can grab it)
P shoots himself (suicide)
Is negligent act proximate cause of the suicide? – No.

3b. Negligent intervening cause – D1 negligent, D2 negligent (both but for causes of injury)

An intervening act may not serve as a superseding cause and relieve D1 of liability where the risk of the intervening act occurring is the very same risk which renders D negligent
a. Derdiarian v Felix Contracting Corp
i.  Negligent D1 for failing to properly barricade work site Negligent D2 failing to take his medicine, seizures, veers off street onto site, hits kettle pot, P bursts into flames
ii. We got the exact foreseeable injury from D1’s negligent act… manner of occurrence was weird, it was foreseeable that someone would drive onto the site, the fact that the driver did it weirdly (negligently) doesn’t matter
iii. P need not demonstrate the precise manner in which accident happened (Hughes and Doughty idea), or that the extent of injuries was foreseeable (think skull rule)
iv. Airplane landing on site? Person running on site + pushing enamel?
v. Not having 2nd flagman negligence? No… but-for the 2nd flagman P wouldn’t have been injured? NO. D2 had seizure, can’t be stopped
If the intervening act is extraordinary under the circumstances, not foreseeable in the normal course of events, or independent or far removed from P’s conduct, it may well be a superseding act which breaks the causal nexus.
b. Ventricelli v Kinney System Rent 		(defective trunk lid)
i. Negligent act of D1: failing to fix the trunk. Foreseeable risk of property damage and physical injury (pulling over to fix it injury)
ii. P in a parking space trying to slam trunk lid shut. P here not in a place of danger… unlike P in Derdiarian was in a place of danger
iii. D2 cut off D1’s liability b/c the place that he was stopped cut off the liability. The risk is stopping somewhere that isn’t safe

c. Hypo: Defective Trunk Lid on side of highway
i. D1 is proximate cause of P’s injury b/c stopping somewhere dangerous to try and fix trunk lid is foreseeable

For exam, again a matter of making a reasonable argument from my standpoint

4. 4 Special rules… per se rules
a. Special Rule Rescue Doctrine – Danger Invites Rescue: cases generally have agreed that D whose negligence prompts rescue if the rescuer had a reasonable belief that the victim was in peril
Wagner v International Railway
i. Person falls into gorge, it’s P’s cousin who went to save him, P injured
ii. Railway liable to rescuer P… rescue is foreseeable (third party put at risk)
iii. Policy: we want to encourage rescuers, rescuers cannot be found contributorily negligent
Limits of rescue doctrine:
i. Instinctive rescue not needed – can think it over, rescue has to be immediate though
i. Unbroken continuity
i.   Rescuer’s contributory negligence
b. Eggshell plaintiff – D takes the P as she finds her. D is responsible for the full extent of injuries caused by his negligence, even if unforeseeable or uncommon, and even if they are injuries that would not have been suffered by others
Rule applies to physical aftermath; economic aftermath
Is harm outside the scope of risk b/c its extent is unforeseeable? (No.)
Hammerstein v Jean Development West
i. 70 yr old diabetic P trips and falls on staircase at hotel b/c of faulty fire alarm, gets a blister that later becomes gangrene infection
ii. The extent of infection of P may not have been foreseeable, but the underlying injury should have been… D liable for infection
Hypo: The Weightlifter
McCahill v New York Transportation
D ran into P (P suffered broken thigh)… in the hospital we began to suffer delirium tremens from which he died, this stemmed from the P’s pre-existing alcoholic condition. D liable for the death 
Hypo: Steve Allen
D rear-ends P which wouldn’t normally result in any serious bodily injury. P had a strange heart condition and the rear end caused a rupture in his heart which led to death in his sleep that night. D liable for death
			Hypo: Clayon Kershaw
My negligence puts him out of work for a year – his lost income $$$
c. Accident Aftermath – Any extra risk created by a negligent tortfeasor is the proximate cause of P’s injuries if it is reasonably foreseeable. One is liable for the harmful consequences that result from the creation of unreasonable risk (risk that is foreseeable in the immediate cause of P’s injury)

In a traffic mix up due to negligence, before the disturbed waters have become placid and normal again, the unfolding of events b/w the culpable act and P’s eventual injury may be bizarre yet D1 may be liable for the result
THE RISK DOESN’T TERMINATE UNTIL EVERYTHING IS CALM AND PLACID
Same risk rule + flexibility preserved by further need of defining the risk (narrowly, broadly…)
i. Marshall v Nugent
1. D1 negligent truck driver, truck parked on wrong side of road… P tries to help D1 and warn incoming drivers of the truck
2. D2 = driver coming over the hill later, veered off the road, hit fence, then hit P (too bizarre)
3. D1 is liable, D1 “disturbed the waters” is the proximate cause of P’s injuries
Termination of risk = an intervening actor may break the causal connection if his action has rendered nonexistent the risk created by the original tortfeasor 
Two related concepts to when situation becomes normal (risk is terminated): shifting responsibility; passage of time.
Shifting of responsibility
Pittsburg Reduction v Horton	(Dynamite cap case)

		Johannes v Ace Transportation
Utility pole crashed into, city employee working on it, gets electrocuted, driver’s negligent conduct had come to a rest– not a proximate cause of P’s injuries
				Passage of time
Hypo: Negligently installed wire and negligent maintenance of the wire
d. Subsequent medical negligence – subsequent medical negligence deemed foreseeable… includes negligent transportation of P to receive medical attention
i. D1 negligently causes accident, P goes to hospital, there’s malpractice… D1 is deemed the proximate cause of the malpractice and is liable for all that (foreseeable malpractice)
ii. D1 also liable if negligence involved during emergency or medical transportation for the P
iii. NOT liable for intentional torts at the hospital though
iv. If D2 is second negligent party, they’re only liable for the aggravation of the injury 

JUST RECOGNIZE THE PROXIMATE CAUSE ISSUE, SET A TEST AT IT, YOULL HAVE FREEDOM TO REACH DIFFERENT RESULTS

E. Damage

	Must be actual harm to person or property	Legally cognizable harm

Nominal Damages: If P suffers only trivial or offensive harm (no physical), entitled to some money (minimum $1) b/c P’s legal rights were violated.

Allowed in intentional torts but not in negligent torts. We treat intent different from negligence because the blame associated with an intentional tort is greater than negligence, an intentional tort requires purpose or knowledge to the effect of substantial certainty (you gotta know what you’re doing), negligence is not as egregious.

Right v Breen – P struck from behind by D’s vehicle
P must prove all elements of negligence claim including causation and actual harm to recover damages
D is negligent but does not cause the actual harm to P, so P’s negligence claim does not prevail
NO NOMINAL DAMAGES IN NEGLIGENCE CASES (otherwise the courts will be cluttered with trivia)
The technical legal injury concept does not apply to a negligence action.

Economic Damages: Recovery of any consequential monetary expenses from damaged caused (e.g. lost wages, medical bills) When you can put a $ amount on damages
Non-Economic Damages: You can’t put any sort of specific sort of economic value on non-economic damages (pain and suffering, emotional distress)
Parasitic Damages: Regardless of P suffering bodily harm, D can recover for emotional distress or mental anguish resulting from tortious conduct
Punitive Damages: When intentional tortfeasor is guilty of “malice” or cruel conduct, or in a cause of action for compensatory or nominal damages only if D has a bad state of mind, variously described as willful, wanton, reckless, or malicious
1

