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Torts Outline
I. Introduction & Role of Fault
	A. Tort Law
		1. Wrongdoings: D intends harm or takes unreasonable risks of harm
		2. Harm Required: D’s wrong results in a harm to P  P has cause of action
	B. The Role of Fault
		1. Case Van Camp v. McAfoos
a. Rule: To meet the prima facie case, P must allege facts, proving that D is at fault. If P does not allege facts supporting a finding of fault, then she has no prima facie case and thus loses. P bears the burden of proof.
b. Rationale: Here, P could not allege that D, a child was at fault because of his young age. 
II. Intentional Torts
	A. Battery
1. Elements: Intent to cause a harmful or offensive contact & a harmful or offensive contact results
a. Case Snyder v. Turk: Reasonable minds could conclude that when D Turk pulled P Snyder’s head down that he intended to commit an offensive contact and that such contact offended Turk’s personal dignity. 
b. Case Cohen v. Smith: P Cohen had informed the hospital that during a medical procedure a male could not see her unclothed due to her religious beliefs. D Smith had intent to touch her body, causing offensive contact and invading her religious beliefs.
c. Protection of interest of personal space
d. Contact: Aside from bodily contact, if something is intimately connected with you, then you can claim “contact”
	- Hypo: Grabbing a plate out of your hands  Contact 
- Hypo: Blowing smoke into your face  Contact (particles are visible) 
- Hypo: Soundwaves  No Contact  are not visible
- Hypo: Praying brick dropper  Contact, if substantially certain to hit
		2. Damages
a. Nominal Damages: If P suffers only trivial or offensive harm (no physical), entitled to some money
b. Economic Damages: Recovery of any consequential monetary expenses from damaged caused (e.g. lost wages, medical bills)
c. Parasitic Damages: Regardless of P suffering bodily harm, D can recover for emotional distress or mental anguish resulting from tortious conduct
			d. Punitive Damages: When intentional tortfeasor is guilty of “malice” or cruel conduct 
3. Intent: In order that an act may be done with the intent to cause a harmful or offensive contact, the act must be done for the purpose of causing the contact or with knowledge that such contact is substantially certain to occur. 
a. Case Garret v. Dailey: To find D Brian, a 6-years-old child liable for battery for moving a chair while P was about to sit on that chair, it must be found that D Brian knew with substantial certainty that P would attempt to sit down as he was moving the chair.
i. Child Liability: In most states a child may be liable for tort as long as P can prove required elements. Some states won’t find a child below age 7 liable. 
ii. Parental Liability: Parents can be found liable for children’s tort, if a statute authorizes it and not based on common law. Child’s act must be willful or wanton and damages to be obtained are very limited. 
b. Case White v. Muniz: Jury verdict correct that while mentally ill patient Everly (D White) struck Muniz and caused harm, her act did not have the purpose of causing such harm, nor did she have substantially certain knowledge that by her contact such harm would occur. Dual intent applied.
c. Case Wagner v. State: Utah law would find someone liable for battery if there is simply single intent, i.e. only intent to make contact is necessary. Under dual intent, P would not have protection over bodily integrity. Mentally ill person did not intend to make harmful or offensive contact with P Wagner. Single Intent applied. 
i. Single Intent: The actor has purpose to make contact or knows that by his act contact is substantially certain to occur. 
- Hypo: Uncle hugs nephew, cracks nephew’s back thereby causing injury. In single intent court, liable for battery. In dual intent, no liability. 
- Hypo: A guy just kissed a girl. In single intent court, liable for battery. In dual intent, evidence needed if guy intended to cause offensive contact. 
ii. Dual Intent: The actor has purpose to make a harmful or offensive contact or knows by his act that a harmful or offensive contact is certain to occur.
iii. Mentally Impaired Liability: Generally, mentally ill Ds are liable. While reasons of intent irrational, D, an insane person may still have an intent to invade the interests of another. 
- Hypo: Mentally ill patient thinks they are Napoleon and they are being attacked by the Duke of Wellington. The patient breaks off the leg of a chair and beats the nurse with it. This is a battery. It doesn’t matter why the patient had the intent, but simply that they had intent.
- Hypo: D strikes P while D is in an epileptic state. No battery because there is no purpose or knowledge. The defendant was “unconscious.”
		4. Transferred Intent & Extended Liability Principle
d. Case Baska v. Scherzer: When P Baska intervened in a fight between two teenagers and tried to stop them, she was “unintentionally” struck by punches intended for the two teenagers. Under transferred intent, Ds still intended to strike and cause harm to one another, thereby having risk factor present and sufficient to transfer intent to P Baska. 
i. Transferred Intent: As long as contact is directed against someone, D can be found liable. It is enough that D intends such a wrongful act. Also, if D intends to commit one tort and ends ups committing another tort.
- Hypo: Student A throws a pie intending to hit Student B, yet it ends up hitting the dean. Transferred intent of battery.
ii. Extended Liability: D is liable for all damages caused, not merely those intended or foreseeable. 
- Hypo: D rushed out of garage with car and hit another student. No intent to hit another student and thus no battery, yet liable under extended liabilities.  
	B. Assault
1. Elements: Purpose of act is to cause or the actor has knowledge that by the act he is substantially certain to cause—intent—an apprehension of a harmful or offensive contact. 
2. Protection of invasion of mental space
a. Case Cullison v. Medley: D Medleys’ acts of threatening him with bodily harm, grabbing for the handgun, followed by glaring at him at another incident while armed with a handgun were all instances of frightening P Cullison, thereby causing P to have an apprehension of a battery. The assault caused P Cullision to have mental trauma and distress. 
i. Assault has to be imminent apprehension, with no significant delay, but does not have to be immediately: here, P Cullison suffered chest pain after D Medleys left because of fear.
ii. Assault required words & actions: here, D Medleys verbally threatened P Cullison and touched the gun.
- Hypo: Student tells professor “if you weren’t old I would hit you,” but no assault because of negation of words and no actions
- Hypo: Bank robber points gun at teller demanding money  even if robber did not carry out the threat, the fact that there were words and actions and teller had an apprehension of battery makes robber guilty of assault
- Hypo: Student A snatches $10 from Student B’s hand while B had his back turned to A  no assault because B had back turned and thus was not aware and could no apprehend  yet battery due to causing offensive contact because A had intent by having purpose 
	C. False Imprisonment
1. Elements: (1) Intent (2) Actual Confinement (3) Knowledge of Confinement (4) Confinement against P’s will
a. Case McCann v. Wal-Mart: P McCann was made believe by D Wal-Mart employees that they had to go with them in a separate room and wait there for police to come. Children were not allowed to leave the separate room, with a person guarding their entry. They were restrained physically if trying to leave or D was claiming lawful authority to confine them.
- Hypo: Shopkeeper and Shoplifter - security guard accuses someone of stealing, person leaves security guard brings them back in side, searches them, doesn’t find anything, the store is liable for false imprisonment.
2. Exclusion: Confinement implied limited range of movement 
- Hypo: “don’t leave town”  no false imprisonment because town (e.g. L.A.) is large enough to move, thereby no actual confinement
- Hypo: The door is blocked while there is an open window  no false imprisonment because if getting out of window reasonable  false imprisonment if unreasonably to just jump out of a window
3. Confinements by threats or duress: explicit or implicit threats, submission to an officer’s assertion of arrest, duress of goods.
	- Hypo: A takes B’s crutches away  duress of goods  false imprisonment 
	D. Torts to Property
		1. Trespass to Land
			a. Elements: P must prove ownership of land + D must have an intent to enter land
b. Protection of right to exclusive ownership of real property that extends downward beneath surface and upward
- Hypo: While singing in the rain, person steps on doorsteps of stranger’s home  Trespass to land
c. Intentional Entry: personal entry or by object or refusal to leave after entering accidentally (tangible intrusion)
- Hypo: Golf balls (objects) from neighboring golf course keep landing on person’s property  trespass to land
- Hypo: cement base left on a piece of land after allotted time expired  trespass of land & farmer runs over the base with his tractor, dies  extended liabilities
d. Remedies: typically nominal damages, sometimes parasitic damages (e.g. emotional distress or annoyance), injunction, punitive damages if trespass is deliberate or malicious
e. Extended Liability: D is liable for damages directly caused by his trespass 
		2. Conversion of Chattel
a. Elements: Intent to substantially exercise with chattel and actual substantial interference with substantial harm taking place
b. Factors: substantial duration of control and harm done to chattel
c. Chattel: tangible property only (no land or money)
d. 3rd Party Conversion: 3rd party liable for conversion if 2nd party converted chattel from 1st party without ever taking title; 3rd party not liable if 2nd party took title after converting chattel from 1st party (could even be through theft) 
e. Remedies: Damages measured by value of the chattel at time of conversion
		3. Trespass to Chattels
a. Elements: Intent to intermeddle with chattel and actual intermeddling with intermeddling harm done
b. Trespass to Chattels vs. Conversion: Conversion has to be substantially longer dominion and greater damages, while Trespass to Chattel may be for a short period of time and less damaging
	- Hypo: Person leans against the car  if no damages  neither
- Hypo: D is angered at P and kicks P’s dog and throws P’s car over the cliff  dog = TtC vs. car = C
- Hypo: You take someone’s car keys away. If you return them later, then TtC
c. Damage: Damage to chattel or dispossession
i. Case School of Visual Arts v. Kuprewicz: D Kuprewicz liable for trespass to chattel because he interfered with computers by depleting hard disks and draining processing power. D’s action harmed P’s interest in the physical condition, quality or value of the chattel, P was deprived of the chattel for ‘substantial’ time & D had intent. 
			d. Recovery: Replevin or actual damages
	E. Intentional Infliction of Emotional Distress: Stand-Alone Claim
1. Elements: D intentionally causes through extreme and outrageous conduct severe emotional harm to P 
a. Intent: D acts with purpose to cause severe emotional harm or acts knowing that severe emotional harm is substantially certain to occur 
b. Reckless: D knows risks of severe emotional harm and fails to take pre-caution
c. Extreme and Outrage Conduct: (1) repeated and carried out over time (2) abuse of power by a person with some authority (3) directed at vulnerable people
i. Case GTE Southwest v. Bruce: D’s acts (employer) of harassment, intimidation, humiliation, and daily obscene and vulgar behavior were a regular pattern of behavior, continuing despite P’s (employees) objection. It is the severity and regularity of D’s abusive conduct that constitute extreme and outrageous conduct. 
- Hypo: Taylor Rule – Sheriff uses racial slur against female office Mere insults not enough to claim IIED
- Hypo: Exception to Insult Rule – Common Carriers & Inns= P boarded a train, the train went from A to B to C, P boarded at A and was going to C, the conductor asked for his ticket, P said he would pay from A to B, then at B would pay for B to C, the conductor said he was a “lunatic and should go to a lunatic asylum and that if he wasn’t on duty he would give the passenger a black eye” - this is intentional infliction of emotional distress
d. Abuse of Power: Abuse of employees by employer, subordinates by public officials 
e. Causation: P must show that but for D’s outrageous conduct, the severe distress would not occur
f. Severity of Emotional Distress: physiological and psychological manifestations, nightmares, anxiety 
g. IIED cannot overlap with other tort claims
		2. 3rd party Intentional Infliction of Emotional Distress:
a. Elements: 3rd party (P) can recover for IIED if (1) P is present and (2) D knows that P is present
i. Case Homor v. Long: P Homor (wife’s husband) was not present when D Long (therapist to wife) was seducing his wife and thus P cannot recover for IIED
- Hypo: D beats father, and his daughter sees it and D sees her  IIED because daughter was present and D looked at her
- Hypo: D beats father, and his daughter sees it and D does not see her  No IIED because 2nd element of D knowing missing her
- Hypo: D beats father, daughter is not present  No IIED because both elements missing
b. Rare Exception: Parents not present may recover when a child is molested or kidnapped
c. IIED does not allow transferred intent in either capacity
	F. Defenses
		1. D Protecting Against P’s Misconduct 
	a. Self-Defense and Defense of Others
i. Elements: D has to prove that there was an actual or reasonable threat to his safety and the force employed was not excessive in degree or kind, but rather reasonable. D is not required to retreat. 
ii. Prevention of harm, rather than retaliation, revenge or provocation
- Case Touchet v. Hampton: P Touchet’s acts did not constitute an actual or reasonable threat to D Hampton’s safety. D arrived unexpectedly at P’s office, P was unable to stand when D kept hitting him and D had to be pulled off to be stopped. P covered his face, trying to protect himself from D.
- Hypo: Somebody is chasing you and you keep on running, suddenly you stop and think to hit the chaser, but turns out it’s a police officer  if mistaken belief is reasonable then self-defense can be applied
				iii. Assault & Imprisonment in self-defense if appropriate facts
iv. “Reasonably” Deadly Force: justified if preventing death or serious bodily harm
v. Defenses of Others: As long as D’s belief that someone was being attacked and needed help was reasonable, even if mistaken (some court disagree on this part), and the amount of force used was reasonable, defense of others justified
			b. Defense and Repossession of Property
i. Case Katko v. Briney: D Briney was not permitted to willfully or intentionally injure a trespasser by means of force that either takes life or inflicts great bodily injury to prevent unlawful entry onto one’s premise. Only permitted if trespasser was committing a felony or endangering human life.
ii. Case Brown v. Martinez: D Martinez was liable for injuries caused to P Brown while firing a gun, aiming to merely scare P, but still striking P. Transfer intent used here: assault transferred to battery. A mere trespass does not justify use of force. Generally, privilege to regain chattel (watermelon) limited and owner must resort to court, rather than self-help.
			c. Arrest and Detention
i. Case Gortarez v. Smitty’s Super Vulu, Inc.: D Store was not privileged in detaining P Goraterez and thus liable for false arrest and false imprisonment. The alleged theft was for an item of only 59 cents, which does not warrant apprehension that P was armed. P did not resist, nor attempt to escape.
ii. Shopkeeper’s privilege: Two requirements: (1) a reasonable belief that the person has taken the chattel, and (2) a reasonable investigation.  So you can stop the person and investigate if you have a reasonable belief. Most states would say the pursuit can extend off the premises.  
iii. Reasonable Cause: Threshold requirement of whether shopkeeper may have reason to detain alleged shoplifter 
iv. Purpose of Detention: Shopkeeper can question alleged shoplifter or summon a law enforcement officer
v. Reasonableness of Detention: Shopkeeper may detain alleged shoplifter in a reasonable manner and for reasonable time. Reasonable force may only be used as self-defense. 
vi. Merchant’s Recapture of Chattel: A merchant can recapture the chattel from a taker if the merchant is in "hot pursuit"--i.e. the pursuit occurs immediately after the merchant discovers the loss.  If the merchant stops the person and he doesn't have the chattel, the privilege doesn't apply.	
			d. Discipline
i. Some states do not allow children to sue parents for using reasonable force to discipline.
ii. Others in charge of children, such as teacher, more restricted
		2. Consent
a. Elements: To be able to consent to an act, you need to understand its nature, character and consequence
b. Capacity to Consent
i. Case Robins v. Harris: D Harris cannot raise defense of consent by P Robins due to unequal power relationship between an inmate and officer. Your ability to voluntarily agree is impaired when the person you are consenting to has some measure of power over you.
ii. Incapacity of Minors: Most states agree that a minor’s consent is no defense in an action for sexual contact.
iii. Incapacity of Adult: Adults must prove that he cannot manage his own affairs or does not understand the nature and character of the act (e.g. mentally impaired).
iv. Intoxicated: If D is relatively intoxicated and incapable of understanding an act, nature and consequences, then incapable of consenting.
v. Statutes intend to protect certain classes (such as children consenting to labor) 
			c. Vitiating Consent
i. Case Doe v. Johnson: D Johnson was liable for battery because of his promiscuous lifestyle he should have known that he likely has STDs and knew that his sexual partner did not know about this and did not tell her.
- Hypo: Person A has STDs, Person B asks but is told no, yet, turns out he does, she gets infected  battery
- Hypo: Person A has STDs, Person B does not ask, yet, turns out he does, she gets infected  battery
	ii. P cannot be induced by false information to obtain consent.
iii.. P may revoke consent at any time
iv. Consent to crime: Generally, consent to a crime is invalid (some courts hold differently). 


d. Scope of Consent
i. Case Kaplan v. Mamelak: Patient and P Kaplan had only consented to have physician perform operation on a certain disk and not another. Physician performed a substantially different treatment and thus committed battery.
- Issue can arise whether patient consented to receive a special drug
- General consent by patient can protect surgeons from unwanted removal of one internal part, necessary for the very operation patient consented to
- An adult family member or guardian may be empowered to give consent on behalf of a minor or an incapacitated adult. 
ii. Case Ashcraft v. King: Patient and P Ashcraft had only consented only to blood transfer from family-donated blood. Using general hospital supplies of blood with HIV infection made hospital liable (conditional consent)
e. Implied Consent
i. Implied by Law – Emergency Cases: Emergencies are exception to rule, if patient is incapable of giving consent 
- Hypo: Lawyer dying by the side of the highway & doctor drives by, stops and saves him. The lawyer had religious beliefs not to be touched. In emergency, law implies consent and doctor not liable for battery, unless notified ahead of time
				ii. Implied by Fact/Actions
- Hypo: Austin v. Berwyn - Austin prepared dinner for Berwyn, then kissed her while touching her neck and Berwyn’s neck snapped. Her consent can be implied from her acts. She did not say ‘no.’ Her consent extends to the consequences of the neck incident. 
		3. Public and Private Necessity (based on policy) 
a. Public Necessity
i. Case Surocco v. Geary: D Geary cannot be personally held liable for destroying P Surocco’s property and its goods due to public necessity and D taking reasonable action to protect the interests of society by blowing up P’s home and stopping the fire from progressing. 
b. Private Necessity
i. Preservation of human life for property
- Case Ploof v. Putman : D Putman was justified in mooring the sloop on P Ploof’s island and thereby become a trespasser because he needed to save his life and save goods. 
ii. Preservation of property for property
- Case Vincent v. Lake Erie: D was liable to damages to the dock owned by P. While it was reasonable to secure the vessel, D tried to preserve its vessel at the expense of damaging D’s dock. Also, economically D may have saved money by saving damage to its vessel and just be liable for damages to dock. Preservation of property for property. Rationale for allowing recovery is unjust enrichment. 


III. Negligence
	A. Elements
		1. D owned P a legal duty
		2. D, by behaving negligently, breached that duty
		3. P suffered actual damages
		4. D’s negligence was an actual cause of this damage
		5. D’s negligence was a proximate cause of this damage
	B. Breach
1. General Duty of Care - The Prudent Person Standard: Standard of reasonable care owed is one exercised by a reasonable and prudent person under same/similar circumstances to avoid or minimize risks of harm to others. These risks are either foreseeable or sufficiently great to require precaution.
a. Case Stewart v. Motts: Jury was correctly instructed that there is only one standard of care that would be exercised by RPP. If the foreseeable danger is high, the RPP will exercise a greater degree of care than if risk less foreseeable. Here, D turned on ignition key while P was pouring gasoline into the carburetor, trying to help D fixing his fuel tank. Illustrates standard of care. 
i. The RPP Test: An objective test, where the jury determines whether D’s actions were reasonable and if D fails the test, D is negligent if the additional terms are met.
ii. Jury’s evaluation of RPP: Evaluating alternatives
- Hypo: The Tort Book Toss – If someone was to drop a tort book, a RPP would put some effort in trying to catch it.
- Hypo: Dropping a baby – If someone was to drop a baby, a RRP would use greatest efforts in trying to catch it.
b. Case Posas v. Horton: Jury was not correctly instructed to use the sudden-emergency instruction. D Hotron cannot claim that was faced with a sudden emergency because she was following P Posas to closely and acted thereby negligently. Illustrates sudden emergency doctrine.
i. Sudden Emergency Doctrine: There must be evidence of a sudden and unforeseeable change in conditions to which a driver was forced to respond rapidly—insufficient time to form a judgement—to avoid injury. 
ii. Types of Emergencies: dust cloud, moving object, sudden blocking of a road, blinding light, dense path of fog, etc.
iii. D is liable if the emergency faced is due to his own prior negligence
c. Case Shepherd v. Gardner Wholesale Inc.: A person with impaired vision is not required to see what a person with normal vision would see.  Reasonable care for such a person would be what a reasonable person with the same disability would exercise. Illustrates that RPP is given same physical characteristics as D. 
i. Physical Impairments: The conduct of an actor with a physical disability is negligent only if it does not conform to that of a RPP with the same disability (e.g. if D is blind, RPP is blind; if D is handicapped, RPP is handicapped  question of how then RPP would act)
ii. Old Age: Old age not considered for setting standard of care.
iii. Intoxication: Intoxicated person owes the same care as a sober person, and his conduct is taken into account, not the fact that he is intoxicated. RPP is never drunk. 
iv. Sudden Incapacities: If a person’s alleged negligence is caused by a sudden physical incapacitation that is not foreseeable, there should be no liability (e.g. sudden heart attack while driving)
- Hypo: D drives down country road, she drove it down fifteen years ago and was aware that there was a sharp turn, normal memory would probably forget this, but this person has an outstanding memory, goes around the corner, can remember it, but doesn’t pay attention, runs into somebody, sued for negligence. Do we give the RPP a heightened memory or a normal memory? RPP is given superior ability because they simply have it.
- Hypo: D causes an explosion because he walked into a garage with a candle while paint had been leaking. D claims did not know that paint was flame attractive. Do we give RPP lack of knowledge? No, RPP has to have minimum level of common knowledge.
- Hypo: Worn tire, tire blows on the car, hits someone, P says the tire was worn pretty well through, you could see the inside of the lining, D says “I don’t know anything about tires, I rely on my spouse or mechanic for that.” Do we give the RPP the lack of knowledge? No, we assume the PP has some general knowledge about tires.
d. Case Creasy v. Rusk: While a person with a mental disability is held to the same standard of care as a non-disabled person, D Rusk is not liable because P Creasy was employed to take care of a patient known to have a mental disorder. Creasy knew that Rusk had been very agitated and combative on that evening. The duty of care is own way from caregiver to patient.  Illustrates liability issue for mental impaired defendants. 
i. Public Policies for Same Standard of Care for Mentally Ill: (1) allocates loss to the one who caused it (2) provides incentives to people who take care of disabled people (3) removes inducement for people faking disabilities (4) avoids administrative problems in court for exactly assessing the significance of an actor’s disability (5) forces people with disability to pay for the damages they do if they are to live in the world
ii. General Rule: insanity, mental deficiency, low intelligence, and psychological limitation do not relieve actors from liability.
iii. If D suffers from mental incapacity (e.g. Alzheimers), RPP is not given that characteristic
iv. Contributory Negligence: P should take reasonable care for herself, not on her failure to take care for others. Contributory negligence of P operates to reduce P’s recovery of damages, but does not bar all recovery. 
e. Case Hill v. Sparks: While D had great experience and knowledge about operation and dangers imposed by a machine, he let his sister sit on it and she died. Illustrates liability when actor has expertise knowledge. 
i. General Rule: Standard of reasonable care requires only minimum of attention, perception, memory, knowledge, intelligence and judgement in order to recognize the existence of the risk.
ii. Exception Rule: If actor has more than minimum level of knowledge, then he has to exercise the superior qualities that he has in a manner reasonable under the circumstance.
d. Case Robinson v. Lindsay: Because D was operating a powerful motorized vehicle, he should be held to the standard of care and conduct expected of an adult. Illustrates standard of care generally applied to children and exception rule.
i. General Rule: A child accused of negligence is held to the standard of care of a reasonably careful child of the same age, intelligence and experience. 
ii. Exception Rule: Children engaging in activities which normally one for adults that are inherently dangerous, the child will be held to an adult standard of care. 
		2. Particular Standards of Duty
a. Case Marshall v. Southern Railway Co.: While P Marshall was distracted by the bright lights of a forthcoming vehicle and thereby ran into the trestle supports of the railroad, the court ruled that D is not liable because the operator of a motor vehicle must exercise ordinary care. Illustrates rule for drivers at night to be able to stop within range of lights. 
b. Case Chaffin v. Brame: P Chaffin is not guilty of contributory negligence as a matter of law. P drove cautiously after being blinded by lights from a forthcoming vehicle, but yet ran into a truck left unlighted and blocking the entire right lane. Marshall rule cannot be applied because facts are different here. P had no reason to expect the unlighted truck. Illustrates exception to general Marshall rule. 
c. Case Martin v. Herzog: P Martin driving at night without lights is a violation of a statue and thereby negligence per se. The jury needs to consider this as negligence rather than contributory negligence. Illustrates application of negligence per se rule.
i. Negligence per se: Applies to unexcused violence of a statutes that declare conduct unlawful, but not for civil liability cases. Violation of the statute determines that actor’s negligence and sets standard of care. Jury does not have to analyze. Statute replaces the jury function.
d. Case O’Guin v. Bingham County: Court replaced common law duty of care with a duty of care from a statute to determine that D Bingham County was liable for the death of the O’Guin children. Four elements had to be met for the replacement:
(1) statute must clearly define required standard of conduct = county’s standard of conduct is to fence or otherwise block access to landfill when an attendant is absent 
(2) statute must be intended to prevent the type of harm D’s act or omission caused = protection of human health in the development of landfills interpreted by court to protect people on the landfill from injury or death (limit public access)
(3) P must be member of class of person the statute was designed to protects = court interprets trespassers and unauthorized personas as including O’Guin children because very purpose of controlled access was to keep people belonging to this class away
(4) violation must have been proximate cause of the injury = disputed issue whether county’s violation of statute resulted in O’Guin children’s death
Dissent argues that court extends statutes meaning too far. Illustrates application of statute as matter of law to make a negligence per se claim and replace common law.
	i. Class of People Protected: Courts sometimes include public at large.
ii. Replacement of First 2 Elements: elements of duty and breach are taken away from jury because statute already sets these with meeting the 4 requirements. 
iii. Common Law Backup: Even if statute does not help P, P can claim negligence on common law basis
e. Case Impson v. Structual Mentals Inc.: D, the driver of the truck, violated a statute, prohibiting passing a vehicle within 100 feet of an intersection. While D claimed that his act was the result or a legally acceptable excuse or justification, court held that it was an unexcused violation of statutes. He made the move deliberately, with knowledge of law and notice of presence of highway intersection.  Illustrates using possible excuses of  violating a statute and be not liable.
	i. Five Excused Violations of Statute to Not Enact Negligence per se:
	(1) Actor’s incapacity: children, mentally disabled
(2) No reason to know of compliance with occasion: lights of a car unexpectedly and unknowingly go out while driving at night
(3) Inability to comply after reasonable diligence or care: impossibility to stop within a certain range
(4) Emergency: blowout of a tire, unexpected failure of braking system
(5) Compliance would involve greater risk of harm to actors: circumstances make it less of a risk to walk on one side of a sidewalk than on the ordinary side
ii. Four other situations: (1) Application of negligence per se to children (2) Invalid/Defective Statutes (3) Licensing Statutes (4) Obsolete Statutes
	B. Breach of Duty: D is negligent because D breached duty of care owed to P
		1. Assessing Foreseeable Risks and Costs
a. Hypo Brown v. Stiel: Stiel choosing to build a building using steel, rather than concrete, which is a cheaper option but known to cause greater damages, would not be liable for an intentional tort because no substantial certainty of precise injuries, nor for negligence because RPP would have also chosen the cheaper alternative. Stiel choosing the cheaper option may have offset the cost for injuries resulting. 
b. Case Pipher v. Parsell: D Parsell was negligent because he breached the duty to exercise reasonable care to protect his passenger, P Pipher, while driving. Another passenger in the car had grabbed the steering wheel causing the car to slide off and yet D did not take any measures to prevent the re-occurrence of that foreseeable risk which resulted in injuries to D. Illustrates the breach of duty owned to P and foreseeability of harm being a prerequisite for breach. 
i. Foreseeability: Harm is not only foreseeable, but also too likely to occur to justify risking it without added precautions. However, some foreseeable harm may not be probable enough to require precaution. 
c. Case Indiana Consolidated Insurance Co. v. Mathew: D Mathew did not breach in exercising due care in starting the lawnmower: he did not act negligent in filling the gas tank, nor doing so in the garage because the garage is designed to permit the purpose. It was not foreseeable that the machine would catch fire as there were no known. D was not negligent for pushing the flaming mower out of the garage. Under the sudden emergency doctrine, he acted at his best judgement. Human life is valued higher than saving property and he would have acted negligent in saving the machine over his life while taking it out and being exposed to the flames. Illustrates weighing risks of alternative conduct. 
i. Alternative Conduct: Alternative of taking mower out of garage, with higher probability that nothing would happen to garage, but probability that D would suffer injuries. Preservation of human life valued higher
ii. Hypo: Child fell on wet grass while participating in a relay race at D’s camp. There is both a foreseeability of risk and harm by having children run on wet grass. Is there an alternative? Sitting on grass. However, this would cause loss of purpose to the utility of being in a camp. 
iii. Always measure the alternative risk and whether the purpose of the utility is lost by the alternative.
d. Case Stinnett v. Buchele: P Buchele was not negligent for failing to provide D Buchele with a safe place to work solely because he had hired him to work on the roof.  P was not negligent for not providing safety devices to P. P was not present when D worked. D had some experience with working on roofs. D never asked P for safety devices, given his knowledge about them. Illustrates expectation that P has to also care for himself and one’s individual responsibility.  
e. Case Bernier v. Boston Edison Co.: D Edison was negligent for breaching a duty to take precautions against knock-downs of cars by his poles, as well as harm caused to pedestrians by his poles. Risk of harm resulting from poles falling was well known to company (100-120 per year). D Edison designed poles based on saving cost and adaptation to system of power (benefit). Expert testimony that poles lacked ductility when struck by a car. D Edison could have easily improved strength of poles. Illustrates unquantified risk to public and benefit to designer/owner.
i. Alternative: Redesigning the pole would not cause loss to the utility of lightening the street, nor would it impose a greater cost on D.
ii. Risk to Groups: Pedestrians have a higher risk to be harmed than people in their cars because they are protected.
iii. Low Probability & Negligence: Even if there is a low chance of harm, you can still find negligence.  
f. Case United States v. Carrol Towing Co.: D should have had a bargee on its barge because the accident took place during the working hours of daylight, which would require for a bargee to stay aboard anyways, not exposing an extra cost to D. Illustrates likelihood of damage and its cost relative to cost-prevention. Illustrates application of Hand formula.
i. Risk Utility Formula (Hand Formula): Liability depends on whether the burden (B) is less than the injury (L) multiplied by the probability (P) – B<PL. If B is larger, then no liability, if B is smaller then liability. 
- Hypo: cost for bargee $30,000 a year (B), cost of injury $25,000 a year (L), probability of barge breaking out without bargee once every other year (P): $30,000 vs. $25,000 / 2 = $30,000<$12,500. No liability because cost of bargee greater. 
ii. Purpose of Formula: It maximizes community resources for the community is richer if someone does not spend $10 to save someone else for $5.
		2. Proving Conduct
a. Case Santiago v. First Student, Inc.: P was not able to present sufficient evidence to prove whether the bus driver acted negligent in the interaction between the bus and the unidentified car. She did not remember the location, details and had no witnesses. Only evidence was her injury by hitting her face against the front seat when the bus stopped. Illustrates burden of proof by P to prove each element of the case by a preponderance of evidence. 
b. Case Upchurch v. Rotenberry: Jury concluded that D Rotenberry acted reasonably in swerving to the right to avoid an animal and that thereby she had no time to avoid hitting the tree. Due to a range of conflicting evidence, jury would only be able to resolve this rather than a judge, thereby not possible to grand Judgement N.O.V.. Illustrates problem of conflicting evidence and jury’s rule. Illustrates sudden emergency doctrine.
c. Case Forsytn v. Joseph: D Joseph was liable for driving negligently due to exceeding the speed limit as further evidence by the skid marks on the road. Illustrates cirumstancial evidence.
i. Circumstantial Evidence: Evidence of one fact that permits an inference of another fact.
ii. Jury’s Role: Jury is decision maker as to the inferences, provided that reasonable person could draw.
			d. Witness Opinions
i. Non-Expert Opinion: Witnesses are not permitted to state opinion (e.g. D is negligent), but merely to state facts or make estimations about certain facts.
ii. Expert Opinion: Permitted if on specific facts and contents (e.g. medical field). Not permitted if issue concerns common knowledge facts. Three problems with expert opinion (1) expert opinions may differ from one another (2) witness may not be an expert at all (3) testimony may overwhelm the jury  
		3. Evaluating Conduct
a. Case Thoma v. Cracker Barrel Old Country Store: Jury will have to determine whether D is negligent in not cleaning up spill on the floor, resulting in P Thomas falling. Per D, its manager and employee had not noticed anything. Only servers were carrying pitchers with them and no customer would get up and walk around with a drink in their hand because not a buffet style place. Length of time spill was on the floor crucial. Illustrates recovery for slip-fall injuries and how to evaluate conduct. 
i. Recovery for Slip-Fall Injuries: P must show that premise owner created a dangerous condition or had actual knowledge of a dangerous condition. Notice of a dangerous condition may be established by circumstantial evidence, showing that substance had been there for a sufficient long time so that owner should have noticed and addressed it.
ii. Three Cases of Liability: (1) D created hazard and failed to take reasonable action (2) D did not create it directly but should have discovered it and failed to take reasonable steps to prevent injury (3) D’s mode or method of business operation made it foreseeable that others would create a dangerous condition and D failed to take reasonable measures  
iii. Evaluating Conduct: Has a dangerous condition existed long enough for RPP to have discovered and addressed it? Consider pattern of conduct or recurring incident.
- Hypo: Person fell on green beans that were on the floor at a pizza store. Employee mopped the floor two minutes before person fell. Two minutes is probably not enough to determine negligent conduct.
- Hypo: Two types of banana peels on the floor. One is new and one is old. Negligence for old one, no negligence for new one.
4. Violation of Private Standard or Common Custom
a. Case Wal-Mart v. Wright: Jury instruction to use Wal-Mart manuals as evidence to show and evaluate degree of care is erroneous because these are privately set and subjective, rather than objective. They do not establish a legal norm. Illustrates that the actor’s own standards cannot be used in establishing a reasonable standard of care.
b. Case Duncun v. Corbetta: Proof of general custom and usage is admissible because it tends to establishs evidence by which ordinary care may be judged. Here though P was not involved in designing the staircase and thus could not use evidence of general custom to his advantage. Illustrates use of custom to establish proof of reasonable care.
i. What Custom Proves: (1) harm is foreseeable (2) D knew or should have known of the risk (3) risk is unreasonable one unless customary precaution is taken  what usually is done, may be evidence of what ought to be done
ii. Custom other than safety custom usually not permitted
iii. Courts may allow sometimes safety manuals to set reasonable standard of care (split)
iv. Violation of statute more important
c. Case The T.J. Hooper: D could not be found liable for not complying with custom to have radios on ships because there was no custom at all to receive and utilize radios on ship to receive warnings. Illustrates that custom proves reasonable care.
i. Purpose of Custom: Proof of reasonable care, but does not set standard of care.
		5. Compliance with Statute
a. Case Miller v. Warren: Simply complying with a regulation, does not constitute due care per se. It’s competent evidence of due care, but not conclusive evidence of due care. Just because fire code does not require to install smoker alarms, does not mean that D does not have to comply with that. If D knew to prevent a risk through some reasonable measure but was not required by regulation, then D is negligent. Illustrates that compliance with statute does not by itself establish due care. 
i. Effect of Statutory Compliance: Sets only a minimum standard of care, not a maximum obligation and it’s not a defense. If you violate statute, you have negligence per se; if you comply with it, you only have evidence of reasonable care.
		

6. Unspecific Negligence: Res Ipsa Loquitur
a. Case Byrne v. Boadle: P Byrne was walking down the road when he was hit in the head by a barrel of flour. The barrel fell out of the window. The court held, absent, negligence, barrels of flour do not normally fall out of upper-story window. Illustrates application of res ipsa loquitur. 
i. Res Ipsa Loquitur: An accident would not happen without D’s negligence. 
ii. Elements of Res Ipsa: (1) accident which produced person’s injury was one which ordinarily would not occur in the absence of negligence (2) the instrumentality or agent which caused the accident was under the exclusive control of D (3) the event was not caused or contributed to by any act or neglect on part of P
iii. Three Different Evidentiary Rules: 
#1 P proves all three elements and jury infers whether negligence or not. It’s up to the jury whether they want to draw the inference. Here, D does not have to do anything. (on test)
#2 Not treated as inference where jury has a choice. Jury must immediately find negligence if all three elements proven and burden is on D to produce evidence that not negligent. If D meets the burden, then it’s again up to the jury to make a decision. (in CA) (on test)
#3 D has burden of proof to produce evidence showing not negligent 
iv. Rebuttal by D: D offering alternative explanation does not necessarily remove res ipsa from the case
b. Case Koch v. Norris Public Power District: D is liable on grounds of res ipsa because power lines do not fall without the intervention of nature or a person. Since they fell with no explanation, the power lines were either not correctly installed or maintained. Illustrates common experience used to apply res ipsa.
c. Case Cosgrove v. Commonwealth Edison Co.: P cannot use res ipsa against electronic company for being liable for a power line falling and its sparks in conjunction with leaking gas resulting in fire. Res ipsa can be used against the gas company because the gas caused the fire. Pipes may have been defective and not well maintained. Even if not, gas company has superior knowledge of the facts at hand. Illustrates common experience used to apply res ipsa.
d. Case Warren v. Jeffries: Doctrine of res ipsa is not applicable because P did not take the car immediately after the accident for an examination to determine whether there was something wrong with it. Also, her deceased child was described of being non-quiet and freely moving at all times. Illustrates that if P has access to evidence but fails to introduce it, an inference may arise that the absent evidence was unfavorable to P and thereby res ipsa cannot be used. 
i. Hypo – P was struck by a bus. At that location, 51% of all buses owned by company A and 49% by B. P needs to first investigate whether bus was owned by B to show that A is liable. If not investigated, then P will still lose because of not investigating is not an excuse to use res ipsa and find A liable because A owns more buses.
ii. Res Ipsa + Direct Evidence: Traditional approach does not allow. Under modern approach, direct evidence may be used with res ipsa as long a direct evidence does not fully explain the accident.
iii. Expert knowledge may be sometimes used, if jury unable to apply just common knowledge, that accident would not occur without negligence. 
e. Case Giles v. City of New Haven: Res Ipsa applied her against D because D was in control of the maintenance and repair of the elevator and its parts. While P was the elevator’s operator and controlled part of the operation and thereby diminished the exclusivity of D’s control over the elevator, D was still responsible for the chain and its condition (even though P controlled its sway). Illustrates more relaxed approach to exclusivity element of res ipsa that D has to be solely in control of act and that P cannot contribute to the act (exception to general rule). 
i. Hypo: Person drinks Pepsi and finds furry thing in there. If proof that can was not opened prior to seeing furry thing, then you can blame manufacturer and apply res ipsa.
ii. Hypo: Person opens Pepsi and it explodes. You cannot find Pepsi liable because other circumstances may have caused the explosion thereby no exclusivity of control by Pepsi.
f. Case Collins v. Superior Air-Ground Ambulance Service: P sued both an ambulance and a hospital for negligence due to lack of care for her elderly mother. While one of the Ds argues that res ipsa cannot be applied if you have two Ds, court held that if there are only two Ds who had consecutive control over P, and either one could have caused P’s injuries, res ipsa can be raised. Illustrates issue of applying res ipsa with multiple Ds and exception to general rule applied here.
i. General Rule on Multiple Actors: More information is needed to determine which of the Ds is negligent in order to apply res ipsa. Burden of proof falls on P to find evidence.  
	C. Actual Cause: P must prove that the legally recognized harm suffered was caused by D
		1. Factual Cause: The But-For Test of Causation
a. Case Hale v. Ostrow: P claims that she had to change her walking route because bushes had overgrown the sidewalk in front of D’s property. P Hale’s injuries resulting from tripping over a chunk of concrete were not caused by D Ostrow. “But-for” the negligent act of overgrowing the bushes on the sidewalk, would Hale not have looked up to check for traffic, as she would not have needed to step into the street. Yet, she might have nevertheless tripped over the concrete. Illustrates use of ‘but-for test.’
i. But-for-Test: What would have happened without D’s negligence? Would the injury have happened ‘but-for’ D’s act? If not, then D’s conduct is cause to P’s injury. It does not have to be the sole cause, only a cause. Imagine the alternative. 
ii. Hypo: Married couple leaves their friends house. Husband is standing behind the car that wife is driving. She does not look into the rear mirror and just backs up and hits her husband. She is not the actual cause of his injury because but-for not looking in the rear mirror, husband would not be injured? No, husband would still be injured. 
iii. Actual Cause & Liability: You are only negligent if you actually caused something.
b. Case Salinetro v. Nystrom: D Nystrom cannot be held liable for not asking P Salinetro about her pregnancy and perform X-Rays and thereby damage the fetus. P did not know at that time that she was pregnant. Being even late on her menstrual period was rather usual and no indication of pregnancy in her case. But for D not asking if P was pregnant, P would not have her fetus. Even if D had asked, P would still have answered negative and X-Rays would have been performed. 
i. Framing the Hypo: Focus of the hypo is on the happening of D’s negligent act, not the reasons the act was negligent. 
		2. Multiple Causes and Apportionment
a. Divisible Harm by Two Tortfeasors: If injuries to P separate and divisible, then each D can be held liable for harm caused (causal apportionment).
b. Indivisible Harm by Two Tortfeasors: Both Ds are liable and either joint and several liability fault rule is used or several fault liability (fault apportionment).
c. Liability for Aggravation of a Pre-Existing Injury: D2 is ideally liable only for the aggravation—a causal apportionment—not for the pre-existing injury/condition itself. If causal apportionment is not possible, and the injury caused by D2 combines with existing injury, then joint and several liability or several liability may apply. D1 is always liable for the entire injury. But for D1’s negligent act, aggravation would not happen to begin with.
- Hypo: P is pedestrian and hit by D1 negligently driving a car. P taken into hospital. D2 commits malpractice and worsens injuries. D1 caused the initial injury and the aggravation. D1 is the cause for both of those. BUT FOR D1’s negligence act we would not have anything happen at all to begin with. D2 is negligent for the aggravation (worsening of injury), not the initial one.
- Hypo: D1 drives and hits a medium size animal who dies. Animal could have been pulled off the road and somebody who would hit it on the road would get hurt. D1 drives off. D1 negligent for leaving animal on the road. D2 comes along, driving too fast, and sees the animal too late and rears off the road and hits P. D2 is also negligent for hitting P because of driving too fast. D1 is negligent for P’s injuries because he caused the animal to be there to begin with. D2 is also negligent because he hit P. 
d. Respondear Superior Liability (Liability w/o but-for causation): Employers liable for employees negligent act as a matter of policy; partners liable for the other’s partner’s act; actors in concert liable together for the harm even if only one of them is a direct cause of harm
		3. Problems with the But-For Test
a. Case Landers v. East Texas Water Disposal Company: Court held that the acts of two Ds have produced an indivisible injury since one act caused barrels of salt water to flow into a lake and the other act caused both salt water and oil to flow into the lake. Both killed the fishes of the lake. Only the damage to trees could be attributed to one D because of the direction the salt water flowed to the lake. Thus, both will be held jointly and severally liable for the entire damage. Illustrates issue as to whether each party can be said to have been a factual cause of P’s harm and if so, for what portion of the damage each should be liable.
i. C/L Rule on Joint and Several Liability: Both Ds who caused the injury are FULLY liable for the injury. So if damages are $100,000: D1 is liable for $100,000 and D2 liable for $100,000. You cannot recover $200,000 because P can only recover what the actual damage was. P can recover only $100,000. It helps P because if one D is poor and does not have $100k and the other one does have money, P can recover from the rich D.
ii. Modern Rule on Serval Liability: Each party is liable, but not for the full amount. Depends on how negligent they are. If $100k damages and D1 is 20% negligent, then you can ONLY can collect from D1 $20,000. If P wants to get full amount he needs to get it from both of them. If one is broke, then you cannot get anything from that D. 
iii. Rule if P is also liable: Under C/L, P cannot recover because also negligent. P was a but for cause for their own injury. Under Modern Rule, P can only recover from D for the relative shares of fault. 
		4. Alternatives to the But-For Test: Substantial Factor Test
a. Case Lasley v. Combines Transport Inc.: P brought action against D1 (truck company) and D2 (driver) for causing death of deceased son. One of D1’s trucks lost its load on the freeway, freeway was cleaned up and traffic backed up, and while P’s son was stopped, D2 drove into P’s son’s pickup, causing leaks in fuel and a resulting fire killing P’s son. D1 urged application of substantial factor test, claiming insubstantial conduct in contrast to D2’s conduct. D1 claimed that D2’s conduct more substantial because aside from hitting P, D2 was intoxicated. Court disagreed, considering D2’s conduct rather than intoxication (state of mind) and both conducts to be substantial. 
i. Substantial Factor Test: Expresses a concept of relativity, where jury considers degree to which the conduct of a particular D was a factor in causing the harm and relieve a D of liability if its conduct was insubstantial. Applied when But-For test does not work. 
			b. Increased Risk Showing Causation
i. Often when D negligently creates a risk of the very harm that befell P, causation is established. Negligent act was deemed wrongful because that (1) act increased the chances that a particular type of accident would occur and a (2) mishap of that very sort did occur.
- Hypo: D negligently fails to have a lifeguard on duty at a motel and child drowns.
- Hypo: D negligently constructs stairs that are too steep and fails to light them. P falls down on them in the dark and is injured. 
		5. Proof: What Harm was Caused
a. Case Summers v. Tice: P was shot in his eye and lip by D1 and D2 as they were engaged in bird shooting. Court held that while D1 and D2 are independent tortfeasors, both are liable for the injury to P’s eye because it cannot be determined who shot P in the eye. Illustrates alternative causation rule.
i. Alternative Causation: To avoid unfairness of denying the injured person redress simply because he cannot prove how much damage each tortfeasor did, when it is certain that between them they did all, tortfeasors are left to apportion damages amongst themselves when causation is potentially indeterminable.
ii. Burden of proof is shifted to Ds.
b. Case Mohr v. Grantham: D did not carry out neurological assessment before discharging patient, did not give discharge instructions with specific instructions, did not provide any specific treatment as needed, did not order treatment after patient was again hospitalized and prescribed aspirin late. P claimed that D is negligent for treatment below recognized standard of care and as a result substantially diminished patient’s chance of recovery. P claims that patient would have had a 50-60% chance of a better outcome, and either not disabled or less significantly. Court applied lost chance doctrine and allowed P to recover. Illustrates application of lost chance doctrine.
	i. Three Different Approaches for Lost Opportunity Claims
(1) Preponderance by Evidence Rule (traditional rule): Probabilities have to be at least 51% or more and you would recover for all damages.
(2) Relaxed Causation: Even if only 20% chance of recovery, then full recovery.
(3) Lost Chance: If probability below 51%, you can recover for that specific damage. Preponderance of evidence is still required (such as expert opinion) 
- Hypo: If doctor’s negligence caused the loss of 40% of chance of recovery, you will recover for that. 
			c. Case Dillon v. Evanston Hospital: 
	D. Proximate Cause
1. Scope of Risk: Did the harm result from the risks that made D’s conduct negligent
a. Case Thompson v. Kaczinski: D Kaczinski should have known that high winds occasionally occur in Iowa in September and thus not have left unassembled trampoline parts on the front yard, risking the winds to displace the parts on the roadway that was only 38 feet away. P’s harm is within the scope of liability resulting from the risk that made D’s conduct negligent. Illustrates application of the risk rule.
i. Risk Rule: An actor’s liability is limited to those physical harm that result from the risks that made the actor’s conduct tortious. 
ii. Liability must be rejected unless a reasonable person would have reasonable foreseen and avoided harm of same general kind actually suffered by P
iii. Some entirely different risk that creates a different kind of harm cannot hold D liable  did D’s conduct foreseeably risked the type of harm the actually happened to P (factual requirement)?
- Hypo: Adult hands a child a gun, who drops it on his foot and breaks his toe. This risk creating this kind of harm was not foreseeable, rather a foreseeable harm would be the child shooting himself
b. Case Abrams v. City of Chicago: Court held that D is not liable for P driving with a driver who drove negligently, crossed a red light and caused injuries to P. Not sending an ambulance on time when a pregnant woman calls does not cause the risk of her driving with a negligent driver. D could not have reasonable foreseen driver’s actions. Illustrates foreseeability of risk and out-of-scope risks.
c. Case Palsgraf v. Long Island Railroad Co.: D Railroad is not liable for its guard, while pushing a passenger into the car, dropping a package held by the passenger on the rails and thereby resulting its content (fireworks) to explode, causing a shock, throwing down scales that struck P Palsgraf, standing many feet away. Illustrates new rule of proximate cause needs to include class of harm and class of people to be at risk by harm.
i. Type of Harm: The guard’s negligent act of pushing the passenger in carried the risk that the passenger would fall and be injured. The package falling and it containing fireworks to potentially explode was outside of the class of harm.
ii. Class of People: The guard’s negligent act of pushing the passenger carried a risk of injuring the passenger only, not P Palsgraf, who was standing many feet away. Palsgraf was not within the class of people.
iii. Range of Risk: Only those within the range of risk—harm and people—could recover.
iv. Dissent Judge Andrews: (1) A person who is negligent to any class of persons is negligent to everyone who is in fact injured. (2) Proximate cause is not a matter of foreseeability, but rather a matter of a host of factors (tracing the consequences to a certain point). 
d. Violation of Statute and Proximate Cause: Statute has to protect against type of harm and class of persons to which P is a member.
i. Case Larriomore v. American National Insurance: Statute forbade laying out poison. D provided rat poison to tenant in coffee shop. Poison caused explosion. Court found for D. Explosion of poison not within type of harm that statute is protecting. 
		2. Risk Rule: Manner of Occurrence 
a. Case Hughes v. Lord Advocate: Post office employees had left an open manhole unguarded, covered with a tent and surrounded by lanterns. Two young boys, used a lantern to climb down to the hole. Once they came up, they dropped a lantern into the hole. The kerosene in the lantern vaporized, came into contact with the flame of the lantern, caused an explosion, ranging fire and severe burn to P. Court held for P because while the vaporization of the kerosene and the explosion were not foreseeable (manner of leading to burning), burning resulting from the lantern was by itself foreseeable and thus sufficient to foresee the harm. Illustrates that only injury has to be foreseeable, manner of which injury occurs does not have to be foreseeable.
b. Case Doughy v. Turner: Burnings were caused by an explosion, which was caused by an unforeseeable chemical change when a lid inadvertently fell into a vat. As the chemical change was unforeseeable at that time, D was not liable. Illustrates contrast to Hughes that manner of harm occurring matters for finding D liable or not.
i. Hughes Rule: The precise manner of harm need not to be foreseeable, if the general type of harm was foreseeable.
ii. Doughty Rule: The precise manner of harm does matter, especially if there is a timing issue and the manner is not known to find D liable.
iii. Cf. w/ Doughty Rule – Case Darby v. National Trust: Men drowned in a pond. P, his wife, sued D for negligently failing to prevent swimming in the pond by not posting a sign or providing in-person-warning by rangers. P relied on expert testimony that the ponds were risk to a certain disease that could cause death. Court held that while the type of harm—death—may be foreseeable whether someone drown or gets infected with the disease, the manner of the harm occurring greatly differs and thus D is not liable.
		3. Intervening Persons or Forces
			a. Scope of Risk & Natural and Continuous Sequence
i. Intervening Causes: An intervening act of some second tortfeasor should relieve the first tortfeasor of liability only when the resulting harm is outside the scope of the risk negligently created by the first tortfeasor.
- Hypo: The wind in the Thompson case was a potential intervening act, but yet the resulting harm was within the scope of risk that D created by leaving the parts unassembled on the yard, knowing the close distance to the road and the weather conditions in Iowa in September.
			b. Intentional or Criminal Intervening Acts
i. Case Marcus v. Staubs: D1 Marcus provided alcohol to minors, P’s deceased child  negligent act. D2, Misty (friend to P’s child) stole a car  criminal act. D2 caused an accident and P’s daughter died. D1 argues that his negligent act of buying alcohol for the minors would be relieved due to D2’s intervening criminal act of stealing a car and that this act with the resulting accident was not a foreseeable harm created by his negligent act. Question given to jury whether stealing the car would be foreseeable and thereby causing a car accident would be foreseeable based on D1 providing alcohol to minors. Illustrates effect of criminal intervening acts and matter of foreseeability of ultimate harm resulting. 
ii. Case Collins v. Scenic Homes: D1 Scenic Homes constructed homes non-compliable with fire codes (inadequate sprinkler system, windows too small)  negligent act. D2 Henry Rice set up a fire  criminal act. Court found D1 liable because D2’s act was not an intervening act. Applied rationale that manner of how fire occurred does not have to be foreseeable, rather the foreseeable risk from D1’s act that if a fire occurs harm will be caused matters. Illustrates similar rule to Holmes case that the final outcome has to be foreseeable rather than the manner of occurance.
			c. Negligent Intervening Acts
i. Case Derdiarian v. Felix Contracting Corp.: D1’s negligent act  not having a proper barricade and 2nd flagman; D2’s negligent act  not taking his medication. Court held that regardless of the manner by which D2 crashed through the barricade and struck P, it was foreseeable that a driver will negligently enter the work site and cause injury to the worker. That the driver was negligent, or even reckless, does not insulate Felix from liability. Illustrates that second negligent intervening act can only relieve D1, if it was not the very harm that was foreseeable by D1’s negligent act. 
(1) Scope of Original Risk: If the likelihood that D2 may act in a particular manner is one of the hazards which makes D1 negligent to begin with, such an act by D2 whether innocent, negligent, intentionally tortious or criminal does not prevent the actor from being liable for harm cause thereby.  
ii. Case Ventricelli v. Kinney System Rent A Car Inc.: It was foreseeable that P Ventricelli would pull to the shoulder and attempt to close the defective trunk. While doing so, it may have been foreseeable that a drunk driver could have hit him. This could find D1 negligent. However, not foreseeable was the collision between P and D2 while both were parked within a safe parking area and within a close distance. It was not foreseeable that D2’s car would suddenly jump ahead while parked and hit P. Illustrates how an intervening negligent act that is not foreseeable can relieve D1 of liability. 
		5. Four Special Rules
a. The Rescue Doctrine: Generally, having a rescuer may not be foreseeable and thus not within the class of persons for proximate cause, however, exception to general rule treated here that as long as rescuer is injured in connection with D’s negligent act, then rescuer can recover. D’s negligence most prompt the rescue. 
i. Case Wagner v. International Railway: P tried to help cousin who had fallen down after standing in between cars of railroads while it was moving. Cardozo says danger and rescue coming with danger is foreseeable to reasonable person.
b. Thin Skull Rule/Eggshell Rule: D does not escape liability for the unforeseeable personal reactions of the plaintiff. Yet, D’s act must have caused harm in order find liability. 
i. Rule applies to both physical and economic aftermath
- Hypo: You drive negligently and you put the Dodger pitcher out of work for a year. Through your act you put his income out of place. You are liable for the lost income.
ii. Case Hammerstein v. Jean Development West: P Hammerstein, being diabetic, was a guest in a hotel and had to walk down from 4th floor due to an erroneous fire alarm. While walking down, P twisted his ankle, causing an infection due to his diabetes. Court held that D was negligent for setting of an incorrect fire alarm and harm to foot occurring to a hotel guest foreseeable. While infection was unforeseeable, the underlying injury was foreseeable. Illustrates that extent of harm does not have to be foreseeable, as long as initial harm is foreseeable in order for P to recover.
c. Accident Aftermath Rule: D1 is liable for all risks arising from his negligent act until everything is calm and resolved.
i. Case Marshall v. Nugent: D1’s negligent act (Prince/Socony Truck) caused P Marshalls car to go into the ditch. D2’s negligent act (Nugent) while sliding off to avoid Socony truck was injuring P. Court held that D1’s negligent act was the proximate cause of the injury between P and D2 because but for D1’s negligent act, P would have never been harmed to begin with. Illustrates that a negligent act by D1 can give rise to additional risks and render D1 liable for injuries that could have been foreseen.
d. Subsequent Medical Negligence: D1 is negligent if his act caused P to experience any medical negligence (e.g. medical malpractise) as his act sent P to the hospital in the first place. D1 is liable for injuries or death suffered during transportation of P to a medical facility for treatment of the injuries resulting from the accident.
	E. Damages
1. Actual Harm: P must suffer legal cognizable damages as part of proving that D’s conduct was negligent
a. Case Right v. Breen: Technical legal injury does not apply to a negligence action. Nominal damages (i.e. $1) are recoverable if there is intentional conduct, not negligent. P had to prove that due to car accident physical injuries were suffered, as none were reported at accident scene. Illustrates that actual damages/harm required for negligence recovery and that nominal damages do not meet prima facie. 
	F. Defenses to Negligence
		1. Contributory Negligence and Comparative Fault
a. Contributory Negligence: The Common Law Rule: Burden of proof shifts to D to prove that P is negligent. If D able to prove, then contributory negligence is a complete bar to P’s recovery.  You either have full recovery by P or none. 
i. Case Butterfield v. Forrest: While P was riding very fast, P ran into a pole which D has left on the road. P was injured and had sued for negligence. Court applied all-or-nothing rule (i.e. contributory negligence by P) barring P from recovery because P did not use ordinary care and caused the accident. Illustrates application of contributory negligence and all-or-nothing rule.  
			b. Adopting Comparative Fault Rules
				i. New York Statute: Pure Comparative Fault  Proportionate
ii. Wisconsin Statute: Modified Comparative Fault  If P’s fault is 51% or greater, then no recovery. 
- Jury is given role to attribute fault percentages and should be told if it is a modified comparative fault jurisdiction.
- Hypo: 3 Fault Auto Accident – Negligence Distribution: A 10%, B and C 45%. If A sues B and C  Outcome under Contributory Negligence would be none vs. outcome under Pure Comparative Fault would be 90% (45% from each party) and same under Modified Fault. 
			c. Apportioning Fault
i. Case Pohl v. County of Furnas: P drove into wrong road, speeded at 63 mph (50 mph limit), missed sign of 90 degree curve, hit embankment. Sued county for negligence that warning sign was misplaced and not retro-reflective. Testimonies showed issue with sign. Fault of 40% apportioned to P. D claimed that P is contributory negligent, his speeding is a foreseeable intervening event thereby D not being the proximate cause of his injury. Court applies comparative fault and P recovers for 60%. Illustrates application of comparative fault rather than contributory negligence (like pure comparative fault) and that it is a jury question. 

			d. Apportioning Responsibility 
i. Restatement 3rd - Factors for Assigning Shares of Responsibility: Based on (1) nature of person’s risk creating conduct incl. any awareness or indifference with respect to the risk created by the conduct AND any intent with respect to the harm created by the conduct 
(2) strength of causal link
(3) Factors in assigning shares of responsibilities: how unreasonable the conduct was under the circumstances, the extent to which the conduct failed to meet the applicable legal standard, the circumstances surrounding the conduct, each person’s abilities and disabilities, and each person’s awareness, intent, or indifference with respect to the risk. 
			e. All-or-Nothing Judgments After Comparative Fault
i. Comparative Fault Requires All Element of Negligence: If P is not negligent or if P’s negligence is not the actual or proximate cause of the harm, no comparison is necessary. 
ii. Plaintiff’s Fault as a Superseding Cause of the Harm: Court deny P’s recovery altogether on superseding cause grounds. 
iii. Mitigation of Costs/Avoidable Consequences: P must minimize damages by reasonable efforts and expenses. In C/L, if violated  no recovery. Restatement 3rd treats violation as comparative fault. 
f. Allocating Full Responsibility to the Defendant in the Interests of Policy or Justice
i. Case Bexiga v. Havir: A machine operator sued the manufacturer of the machine after his hand was crushed, resulting in the loss of fingers and deformity of his hand. D claimed that P was contributory negligent in mis-operating machine. Court held that very conduct by P was the one that D was supposed to protect P from machine. It was expected from D to install safety devices. Thus, no contributory negligence. Illustrates effect of P’s comparative fault when D has a duty to protect the P from injury.
ii. Case Christensen v. Royal School District No. 160: 26-years-old teacher had sex with 13-years-old middle school student, teacher claiming that 13-years-old student consented. School asserted consent as contributory fault of student. Court stated that school is in a special relationship with the students in its custody and has to protect them from reasonably anticipated dangers. Student lot ability to protect himself and parent put child in school’s custody for protection. Child lacks capacity to consent. She does not have the responsibility to protect her. That responsibility has been given to the school. Illustrates Effect of P’s comparative fault when the public policy is to protect a vulnerable P.
iii. Case Mercer v. Vanderbilt University: P was driving under the influence when he caused a car accident. Hospital connected him to a ventilator and he suddenly stopped breathing. Suffered permanent brain damage. Trial court used comparative fault, however, Supreme Court did not allow. A patient’s negligence cannot be considered/compared when administered into a hospital. Hospital has a duty of standard of care in the delivery of its medical services. Illustrates effect on Subsequent Medical Negligence.

g. Exceptions to Contributory Negligence
i. The Rescue Doctrine: Rescuer cannot be charged with contributory negligence unless acted recklessly. 
ii. Defendant’s Reckless or Intentional Misconduct: Traditionally, plaintiff charged with contributory negligence was allowed a full recovery against a reckless or wanton defendant because reckless or intentional misconduct is not foreseeable. 
- Hypo: Woman went to fiancées graduation and was staying in a hotel in a bad area. Someone knocked and she opened the door and stranger came in and raped her  intentional tort. Is she negligent for opening the door? You could argue yes. Yet, courts will not reduce the recovery. 
	iii. Plaintiff’s Illegal Activity 
- Case Barker v. Kallash: 15-years-old P was making a pipe bomb from firecrackers sold by 9-years-old D. Pipebomb exploded and P was injured, suing D and his parents. Court granted no recovery. If P’s injury is the direct result of his knowing and intentional participation in a criminal act that is so offensive to warrant denial of liability. Similar to a burglar breaking his leg while climbing up a ladder owner by D, homeowner. Look for statutes on these cases. Has to be serious activity. Illustrates P barred from recovery if injury result of illegal activity.
		2. Apportionment with Multiple Defendants: Joint & Several Liability
			a. Settlements and Releases
i. C/L Settlement Rule if One D: If P sues D and D settles and P accepts settlement, D will get a release from liability
ii. C/L Settlement Rule if More than One D: Release of one tortfeasor is a release of all of those who were jointly and severally liable. Release extinguished cause of action.
iii. Covenant Not to Sue: If P wants to settle with D1, yet wants to go after other Ds, then via covenant not to sue P indemnifies D1, and can sue now D2 and D3. Also done through some statutes.
- Hypo: P is injured. Damages: $100,000. D1 settles with jury for $10,000.	D2 goes to trial. Jury: P is 20% negligent; D2 is 50%
D1: 30%. How much can P recover from D2 after trial  Under Several Liability 50% and under J&S 80%. D1 is off the hook due to settlement. 
			b. Joint & Several Liability
				i. Concert of Action: A and B in concert commit an unlawful act. 
ii. Indivisible Injury: Where there is no concert of action but where the acts of A and B produce a single indivisible injury. It is impossible to determine how much of the harm was caused by either and thus considered indivisible. 
iii. A creates risk of harm by B: Applies when A causes the initial injury/harm to P and P is then further injured by B’s negligence. A is liable for both actions. B is only liable for the separate act, while A is jointly and severally liable for the initial one and the worsening because A created the risk.
iv. Vicarious Liability: Employer is liable if employee’s conduct was within the scope of employment.
	- Compare against comparative fault & several liability 
			c. Contribution Rules: Joint & Severally Liability Benefits P
i. C/L Pro Rata Rule  Assuming if 3 Ds and jointly and severally liable, P cannot collect full recovery from every one of them, but from one of them only (e.g D1). Then D1 can go after D2 and D3 and get split back. 
ii. C/L Comparative Fault  Assuming if 3 Ds and ask jury to apportion fault assigned (e.g. D1 10%, D2 50%, D3 40%) and have P choose one D from whom to recover full recovery and then have that D go after the other Ds to collect shares back (would not work if other Ds are bankrupt).  
d. Indemnity
i. Rule: If A is only technically liable (e.g. employer/employee) for B’s fault and pays entire damages of P’s injuries, then A may recover that back from B. Rationale is that employer is not really at fault.
- Hypo: Pizza delivery guy drives negligent and causes an accident. Under vicarious liability employer would be liable. Under indemnity, employer can recover amount paid to P from employee.  
		3. Apportionment with Multiple Defendants and Several Liability
			a. Abolishing or Limiting Joint & Several Liability
				i. Cal. Civ. Code §1431.2
					- Economic Damages: Joint & Several Liability
					- Non-Economic Damages: Several Liability 
					- Problem with J&S: D1 bears burden if D2 and D3 are insolvent
- Problem with Several: P bears risk of 2nd tortfeasor’s inability for not paying
- Hypo: P is 10% negligent, D1 is 30% negligent, D2 is 60% negligent. Damages are $100k economic and $100k pain and suffering (non-economic). How much can P collect from D2? In CA, P could collect 90% from D2 for the economic damages under Joint & Several Liability and $60,000 for the non-economic damages under Several Liability. Contribution only works for joint & several liability.
			b. Comparing Negligence with Intentional Wrongdoing
i. Case Board of County Commissioners of Teton County v. Basset: Issue of whether to include an intentional tortfeasor among negligent tortfeasors, who failed to warn P of hazardous situations developing on the highway and protect P from intentional tortfeasor. Court held that intentional tortfeasor should be included based on statute. Illustrates rational to compare fault between negligent and intentional tortfeasor and apportion thereby fault. 
ii. Case Turner v. Jordan	: Court decided to exclude intentional tortfeasor and attributed fault to negligent party only. That was the psychiatrist who had a violent patient and harmed the psychiatrist’s nurse. There was a foreseeable risk and a duty by the psychiatrist to prevent the harm. Illustrates opposite of Basset’s holding not apportion fault between a negligent and intentional tortfeasor. 	
		4. Assumption of Risk
a. Contractual or Express Assumption of Risk: Theory is that P has voluntarily consented to a known risk. 
i. Case Stelluti v. Casapenn Enterprises, LLC: P sued gym for not maintaining bike properly and thus suffering injuries. Yet, court barred recovery due to express assent (contractual) of waiving right against D. P could have simply taken business elsewhere (had a choice). Illustrates effect of express assumption of risk being a complete bar to recovery. No effect on comparative fault.
ii. Case Tunkl v. Regents University of CA: P is not barred from recovery by signing a release/waiver because D is a hospital. P did not bargain for the contractual shifting of risk. Hospitals provide essential service to patients and patients are completely dependent upon responsibilities of others. Illustrates contrasting effect of assumption of risk as seen in Stelluti. EAR varies from situation to situation. 
iii. Case Moore v. Hartley Motors: P sued on basis that D negligently failed to provide a safe ATV rider training course and location, and negligently concealed the fact that course was unsafe. P signed a release form (“all bodily injury”). Release does not discuss or mention liability for general negligence, i.e. negligence unrelated to inherent risks. There is an assumption that course was not unreasonably dangerous (concerns riding over a rock obscured by tall grass  unnecessary danger). Actionable if that was a risk BEYOND ordinary negligence. Illustrates that waivers are contingent upon interpretation of the court: interpret waiver as barring action or say based on public policy we cannot accept waiver. 
			b. Implied Assumption of Risk: Similar to consent issue (implied consent)
i. Primary Assumption of Risk: D has not duty to protect P of risk. P going into conduct knowing of risk. Both under old C/L and modern law no recovery.
- Hypo: Neighbor borrows other neighbor’s car, being told that borrowed car’s breaks don’t work. Yet, he takes the car and gets into an accident for failure of breaks. Cannot sue borrower because he was told that there is something wrong with the breaks.
ii. Secondary Assumption of Risk: D owes a duty and breaches it. Then, P encounters that risk.
	- C/L Rule: No Recovery for either reasonable or unreasonable.
- Reasonable Risk: Full Recovery
	- Hypo: Fire in the house and P runs in to save Mona Lisa.
- Unreasonable Risk: Partial Recovery (comparative fault) unless you are in a modified comparative fault jurisdiction
- Hypo: Fire in the house and P runs in to save Torts notes.
iii. Analysis: First determine if primary or secondary. If primary, talk about inherent risks (e.g. the inherent risk that the neighbor said you cannot count on the breaks). If secondary, determine if reasonable or unreasonable. 
iv. Dobbs, Hayden & Bublick: P knows of the risk and appreciates its quality and voluntarily chooses to confront it. If P voluntarily confronts a known risk, that actions trumps the D’s negligence. Now cases are resolved based on (1) comparative fault, (2) D had not duty of care, (3) D did not breach a duty. 
	- Voluntarily: You had a choice
- Common Law: Barred from Recovery, if unreasonable assumption of risk. Also, common law and contributory negligence overlap. 
v. Case Betts v. Crawford: P Housekeeper tripped over some items on staircase of D homeowner. P sued D. D asked jury for assumption of risk to bar recovery. Court assign 15% fault to P and applied comparative fault. Illustrates merging assumption of risk into comparative fault system. 
			c. Implied Assumption of Risk in Sports Cases
i. Case Sunday v. Stratton Corp.: P while skiing struck a small bush that was concealed with snow. P suffered permanent injuries. Court held that primary assumption of risk cannot be applied because evidence indicates existence or assumption of duty by defendant, risk is not assumed by P. Here, skiing is inherently dangerous but P did not assume risk for non-smooth skiing path. Illustrates non-application of primary assumption of risk doctrine.  
ii. Case Avila v. Citrus Community College District: P alleges that baseball pitch was an intentional “beanball” thrown in retaliation for the previous hit and thus was thrown negligently. Yet, court states that being intentionally hit is an inherent risk of the sport – conduct did not fall outside the range of ordinary activity. Doctrine of primary assumption of risk bars any claim. Illustrates application of primary assumption of risk doctrine in sports cases. 
	G. Limiting or Alternated Duty of Care
-RPP: Normal duty is that of RPP, but other standards may apply, defining a general principal that measures the defendant’s obligations to the plaintiff
		1. Carriers, Host-Drivers and Landowners
			a. Carriers and Host-Drivers
i. Case Doser v. Interstate Power Co.: P while a passenger on the bus was injured by a collision between the bus and an automobile. There is a high degree of care demanded of common carriers. Carrier for common passengers must exercise more than ordinary diligence. Customer should feel safe when traveling. Illustrates standard of duty applying to common carriers. 
	- Some courts have rejected the higher duty of care  
ii. ALA. Code § 32-1-2: Operator is not liable for injuries or death to guests while being transported without payment, unless conduct was wanton and willful. Most courts have now deviated from this holding. Considered guest statutes. 
			b. Landowners’ Duties to Trespassers, Licensees, Invitees, and Children
				i. Three Categories
(1) Invitee: Person on the premises who (1) is there for the benefit of the landowner (i.e. business invitee) or (2) is on premises held open for the general public (i.e. public invitee such as at hospitals and parks). Landowners owe a duty of reasonable care to invitees. 
(2) Licensee: Someone who is on the land with permission, but with a limited license to be there. Social guests are considered licensees. At C/L licensees are treated as trespassers. 
(3) Trespasser: Person who has no legal right to be another’s land and enters the land without the landowner’s consent. 
- Traditional View: Landowners do not owe a duty of care to licensees and trespassers. There is only a duty to avoid intentional, wanton or willful injury. 
- Changing Conditions: Once landowner discovers a trespasser or a licensee he has to exercise ordinary care. There is no duty to inspect the land. Obligation only arises when situation comes to knowledge of landowner (i.e. campfire on your premises).
- Footpath Exception: If there is a footpath on your premises, that gives you notice that people are there and you have a duty to inspect. People on there are trespassers. 
ii. Case Gladon v. Greater Cleveland Regional Transit Authority: P was an invitee when he purchased an RTA ticket, rode on the train and waited on the platform. The invitation did not extend to the area on or near the tracks. Thus, the invitee becomes either a licensee or trespasser depending on the consent of the processor. Both are owed the same duties by the possessor, which is that no duty is owed to them except to restrain from willful, wanton, or reckless conduct. When a trespasser or licensee is discovered in a position of peril, a landowner is required to use ordinary care to avoid injuries. This duty arises after the owner knows or should have known that a trespasser or licensee is on his land. Questions of whether train was at a faster speed than regulated when tracks are wet and whether there was knowledge of trespasser’s presence due to shoe. Illustrates application of classifications. 
iii. Case Bennett v. Stanley: Bennet’s wife and son drowned when the son was playing with frogs near D’s unenclosed pool. Finds D liable on basis of attractive nuisance rule. Illustrates what duty of care is owed to a child trespasser and application of attractive nuisance doctrine.
- Attractive Nuisance Doctrine: Possessor land is liable for physical harm to trespassing children caused by an artificial condition if:
	(a) the place is likely for children to trespass
(b) condition is one that involves unreasonable risk of death or serious bodily injury
(c) children because of their youth do no discover the condition or realize the risk in intermeddling with it
(d) utility of maintaining condition and burden of eliminating it are slight compared with the risk to the child
(e) possessor fails to exercise reasonable care to eliminate the danger 
iv. Case Kentucky River Medical Center v. McIntosh: P, a paramedic tripped on a raised curb while wheeling a patient into the ER at the hospital (D) and broke her hip. Court considers applying open and obvious rule (whether danger was known by P, risk was obvious to a person exercising reasonable perception, intelligence and judgment & whether D had a reason to foresee the harm.) Yet, here D should have foreseen that P’s attention would be distracted.  D argues that it was not liable because the danger was open obvious. Illustrates variation of duty owed to P and theory of ‘open and obvious danger rule.’
- Open and Obvious Rule: Possessor land is not liable to his invitees for physical harm caused to them by any activity or condition of the land whose danger is known or obvious to them, unless the possessor should anticipate the harm despite such knowledge or obviousness. Key is whether the possessor should anticipate the harm. If yes, what could D do. If Open and Obvious, then D owes P no duty, and thus no negligence. If exception applies, then P subject to comparative fault.
- Restatement 3rd: Known or obvious dangers pose a reduced risk compared to latent danger because those exposed can take precautions to protect themselves. Nevertheless, in some circumstances possessor has duty concerning residual risks. 
- Hypo: The Icy Floor: Floor gets icy during winter at a place selling Christmas trees. Sign upon entrance says, “we are not responsible for anybody getting hurt.” First thing you ask: Is the danger open and obvious? Assuming its open and obvious, is a warning enough? The restatement states that you (P) may not pay attention, to the open and obvious danger. What if there is a warning? You could foresee that the customer’s attention will turn on finding the correct Christmas trees while in the place, so a sign when entering is not enough. 
- Hypo: Spill of Watermelons in the Grocery Aisle: 69-year-old woman sees watermelon on the floor and while looking for another item, trips over the watermelons. Is it an obvious danger? Argument is that it is one. Court says it falls within the restatement 3rd.
			c. Duty to Person Off the Land
i. The Natural-Artificial Distinction: Does a landowner owe a duty of care to a person off the premise
- Old C/L: Was the cause based on a natural or artificial condition? If natural, there is no duty. If artificial, there is a duty.
	- Hypo Trees: You can inspect trees in front of your house.
	- Hypo Tinder of Rocks: You can remove it. 
- CA: You owe a duty off your premise, regardless of artificial or natural conditions. Whether you are liable turns though on breach. For natural, you figure out how much cost involved for protecting P. More likely to be liable under Carol Towing in urban areas. 
			d. Firefighter Rule
i. Traditional Rule: No duty of care owed if something happens to a firefighter (assumption of risk)
ii. Modern Rule: If there is an abnormal risk, which cannot be assumed, recovery is possible. 
e. Adopting a Reasonable Care Standard of Landowners
i. Case Rowland v. Christan: P Rowland, a social guest, was injured at D Christian’s house by a defective faucet Christian had known about prior to the accident. Court decided whether traditional distinctions among trespasser, invitee and licensee should be enforced, holding that a landowner shall be judged by a reasonable person standard. Duty of care even owed to trespasser. The facts are considered, not to place P into a category. Illustrates abolishing categories and substituting the general duty of reasonable care. 
ii. Case Scurti v. City of New York: A 14-years-old boy was electrocuted in a railroad yard after crawling through a hole in the fence. Injury occurred on D’s property, who has a right to conduct dangerous activities for his profit. However, he must take reasonable measures to prevent injuries to those whose injuries can be reasonably foreseen. Illustrates application of negligence standard.
- Hypo Liar Liar: Burglar falls on knife and gets injured. One way of not being able to recover is because of a statue. Also, you may have argument that P engaged in a criminal activity, which is bar to recovery because of comparative fault per se. Negligence argument is that it’s not foreseeable for leaving a knife out. Thus, no proximate cause because class of harm/class of person tests fail. 
			f. Lessors
i. Case Pageldorf v. Safeco Insurance Co.: While helping a tenant in the defendant’s building P Pagelsdorf was injured when a wood railing of a balcony collapsed. Issue of whether landlords owe a duty towards tenants and their visitors to exercise ordinary care in maintaining the premises. General rule is that no duty is owed by a landlord, unless an exception applies:
	(1) Landlord contracts to repair defects
(2) Landlord knows of a defect and tenants takes possession and cannot be expected to discover it
(3) Public use of premises
(4) Common areas which landlord retains control over
(5) Negligent repairs made by landlord
Court does not believe that D falls within exceptions, but still applies a new rule that the landlord is under a duty to exercise ordinary care in the maintenance of the premises under all circumstances. Illustrates three variations of a rule of whether landlord owes a duty to tenant and its visitors. 
		2. Medical and Other Professionals
a. Health Care Providers: The standard of care is determined by the care customarily provided by other physicians – what the average qualified physician would do in a particular situation is the standard of care. Medical standard is understood as a rule for the very circumstances involved in the plaintiff’s case. The custom becomes the standard of care and is confirmed via expert testimony. 
- Other example concerns pilots, them being considered professionals, thus needing custom instructions
i. Case Walksi v. Tiesenga: Defendants operated to remove plaintiff’s thyroid. D cut the nerve and P’s vocal chords were paralyzed. Court emphasized that based on the case and common knowledge, there may be a need for expert testimony to support a charge of malpractice. Here, P’s expert only gave testimony concerning his own personal preference rather than stating whether there was a generally accepted medical standard of care. Illustrates that medical professional standard is one that is custom and not what one doctor himself would do. 
- More than one medical standard of practice: Where medical authority is divided, a physician will not be held responsible if in the exercise of his judgment he followed a course of treatment advocated by a considerable number of recognized physician. 
ii. Case Vergara v. Doan: P parents claimed that due to negligence on part of D Dr. Doan during their child’s delivery there are severe and permanent injuries. Court applies new variation of modified locality rule – a physician must exercise that degree of care, skill, and proficiency exercised by reasonably careful, skillful, and prudent practitioners in the same class to which he belongs, acting under the same or similar circumstances. Locality is used as one of the factors. Others include advances in the profession, availability of facilities, and whether the doctor is a specialist or general practitioner.  Illustrates variation and application of locality rule. 
b. Specialists: Held to the standard of their specialties (i.e. orthopedic surgeon is held to a higher standard in setting a fracture than is a family practitioner)
			c. Non-Medical Practitioners
- Non-Medical practitioners such as chiropractors are permitted to practice according to their school of belief. As long as there is considered number of practitioners, that standard of practice governs.
			d. Other Professionals 
- Nurses: Held to the standard of nurses in similar practice.
- Hospitals: Hospitals owe a duty of reasonable care under national standards.
- Pharmacists: There is no duty to warn of side effects. Doctor has a duty to advise.
- Architects, engineers, accountants and lawyers: Expert testimony may be required to establish a risk and that the risk was a violation of professional standards. 
			e. By Statute (i.e. Good Samaritans)
i. Case Hirpa v. IHC Hospital: During a medical emergency, a doctor aimed to save a patient, who then died. Spouse sued the doctor. Doctor invoked a statute covering medical providers/good Samaritans: no person who in good faith renders emergency care, shall be liable for any civil damages. Court applied statute because this was an emergency. Statute encouraged aid without fear of liability. Statute would not apply if the doctor already had a pre-existing duty to help. Illustrates scope of statute and its application. 
			g. Res Ipsa Loquitur 
i. Case States v. Lourdes Hospital: Issue of whether expert testimony can be used to educate the jury as to the likelihood that the occurrence would not take place without negligence where a common knowledge is lacking. D claimed that w/o the negligence of the anesthesiologist her injury would have not occurred. Court believes that expert testimony would bridge the gap. Illustrates deviation from normal medical res ipsa rule where only a matter of common knowledge.  
ii. Case Ybarra v. Spangard: P sues for injury resulting from a surgery with multiple Ds involved. Yet, court holds that this should not affect applying res ipsa and it would unreasonable for D to identify all Ds. It should be enough that P can show an injury resulting from an external force applied while he lay unconscious in the hospital. The test for res ipsa here is right of control, rather than actual control (i.e. exclusive control is not a requirement). Each D has to report on his/her conduct and possibility that all can be found liable. Illustrates application of res ipsa where you have multiple D absent specific evidence. 
			h. Informed Consent
i. Case Schloendorff v. Society of New York Hospital: Surgeon owes duty to patient to inform patient of procedure that will be undertaken. An operation without patient’s consent is assault. 
ii. Case Harnish v. Children’s Hospital Medical Center: P sues hospital for failure to inform her before the surgery of the risk of loss of tongue function. This was a material and foreseeable risk. The extent to which a physician has to share information with a patient depends on whether the information would be material to the patient’s decision making. It does not require the disclosure of all risks. P must prove that had he been provided proper information, he nor a reasonable person in similar circumstances would have undergone the procedure. Before there is any interference with your bodily autonomy, you have to be informed and consent to that. If not, there is potential liability on part of the doctor. Illustrates application of patient standard for disclosure issue.
- Patient v. Professional Standard: 
- Patient: What is material to the patient to make an informed decision.
- Professional: What is customarily disclosed. 
- Causation Standard:
	- Subjective: Would the patient continue with surgery.
	- Objective: Would the RPP continue with surgery (but-for)
- Exception to Disclosure:
	- Emergencies: Implied consent
- Hypo 6th Facelift: If patient has undergone same procedure in the past there is no duty to re-inform
iii. Case Woolley v. Henderson: D operated on P’s back but because of an abnormality in the spine, he operated on the wrong interspace resulting in medical problems to P. Such result is a normal risk of the procedure, but the doctor had not informed P about it. Court applied professional medical standard rather than patient standard – P is only entitled to disclosures of risks that would be made by a reasonable medical professional. This will require expert testimony. Yet, jury determines if it is material information. P must also prove two-fold causation test. Illustrates application of professional standard.  
iv. Case Wlosinski v. Cohn: P’s son died as a result of kidney transplant issue. P’s expert testimony showed that 5 out of 7 transplants had failed by the doctor. Court held that doctor did not have a duty to disclose failure rate for patient to make informed decision. Illustrates scope of what has to disclosed to patient.
- Jury Question: Whether information is material to an intelligent decision by the patient is a jury question. 
v. Case Arato v. Avedon: Dead patient was not told by his doctor that death due to the cancer developed in a short time is statistically almost certain. Doctor recommended various treatments that were not successful. Court held that doctor was not under a duty to disclose because that information did not involve information about the risks of the procedure. Applies professional standard of care.  Illustrates scope of disclosure involving “truth about death” issues.
vi. Case Truman v. Thomas: Patient refused to take cancer treatment in order to avoid worsening or death. Court held that doctor has duty to disclose to patient that if treatment is not taken, greater material risks may develop. Illustrates doctor’s duty to disclose information on the danger of refusing treatment.
- Hypo Surgical Biopsy: There is a biopsy and P claims that D failed to inform him of a way risker procedure. This being a more dangerous alternative, does patient have a right to know about it? Is it material? Yes, because of bodily autonomy. But what it does to your actual cause? It will be more difficult though: “I wanted the more dangerous option” yet would be hard to convince jury based on the objective tests. An RPP would not do that.
viii. Case Brown v. Dibbell: Patient did not disclose truthful and complete family history. Comparative fault will apply if the patient is negligent in not supplying material information. Once health history provided, patient has though no duty to fact check it. Illustrates comparative fault in informed consent issues. 
		3. Nonfeasance
a. The No-Duty-To-Act Rule: Under C/L, one person owes another no duty to take active or affirmative steps for the other’s protection. D is subject for misfeasance (negligence in doing something active), but not for nonfeasance (doing nothing). According to Rst. 3rd an actor who has not created a risk of harm to another has no duty of care to the other unless one of a listed number of affirmative duties applies. 
i. Case Estate of Cilley v. Lane: D Lane broke up with Cilley and when he went to visit her after the break-up she asked him to leave (licensee becomes trespasser and D’s only duty is to refrain from wanton, willful and reckless conduct). Cilley shot himself in the stomach, purportedly by accident, and D Lane failed to immediately call an ambulance. Cilley eventually arrived at the hospital but about five to ten minutes late to be resuscitated, and his estate sued Lane. Estate sued P, claiming based on special relationship (witnessing injured party), D had duty to call emergency. Court did not recognize as special relationship nor saw conduct that had endangered P, thereby applying nonfeasance rule. Illustrates application of nonfeasance rule and when exception of special relationship could or could not apply.
			b. Exceptions, Qualifications and Questions
- Exceptions:
(1) If a person knows or has reason to know that his conduct, whether tortious or innocent has caused harm to another person, he then has a duty to render assistance to prevent further harm (e.g. without fault train struck plaintiff and train personnel then had a duty to assist reasonably)
(2) If a person has created a continuing risk of harm, even innocently, a duty arises to employ reasonable care to prevent or minimize that risk from coming to fruition (e.g. driver collides with horse on highway and has a duty to remove horse or else would be subject to liability if a second driver is injured)
(3) Statute requires a person to act affirmatively for the protection of another  
i. Case Wakulich v. Mraz: Two sons of D exerted social pressure and encouraged P’s daughter to drink alcohol. She was placed in the family room, was check on periodically, brothers took measure to prevent aspiration, removed her vomited blouse and thereby voluntarily undertook affirmative steps to care for decedent and did so in a negligent manner. Court rules that one who voluntarily undertakes to render services to another is liable for bodily harm caused by his failure to perform such services with due care. They even prevented other individuals to call 911. D is liable. Illustrates exception to nonfeasance rule and liability when D begins to assist.
- Hypo The Policy Officer and the Burning Car: A pregnant woman gets into a car accident which goes up in fire. Police officer arrives who directs traffic towards the other direction and calls the fire department for help. By directing traffic towards the other way, for the fire department to arrive to scene easily her undertook to assist thereby being liable for the death of the woman.  
- Termination of duty: The “No Worse Position” Idea:
Law says even if you voluntarily assumed a duty towards someone in danger, you can then decide to terminate/cease acting to help them the duty as long as you don’t leave them in a worse position that they were in to begin with.
- Hypo – The Manager and the Tenant’s Gun: Person rents an apartment, gets crazy, waves with a gun. Manager sees that, takes the gun away and puts it on a shelf and leaves. Person was not put in worse situation. He is back to where he was before manager came. Managers duty was terminated. 
ii. Case Farwell v. Keaton: One of two friends was beaten and the other friend did not promptly ask for medical assistance but left him in the back of his car and put ice on his head. Court characterizes relationship between two friends as one of a special relationship as they were companions engaging in a common undertaking. In addition, D discontinued aid by leaving deceased in the car and thereby worsening matters. D is liable. Illustrates exception to misfeasance rule of there being a special relationship and when D undertakes affirmative action which makes a situation worse. 
- Making matters worse (Rst. 3rd): D has taken charge is liable, Where D discontinuous aid, having left the victim in a worse position that existed before. 
- Special Relationship
	- Determinate Relationships
	(1) Common carrier and Passenger
	(2) Innkeeper and Guest
(3) Business or possessor of land that holds land open to public
	(4) Employer and employee
	(5) School with students
	(6) Landlord with tenants
(7) Custodian with those in custody, if custodian has superior power to protect P
 - Indeterminate Relationships
Arising out of a moment (i.e. two friends undertaking something together)
 Relationships can only be claimed as an exception if present condition at time of event
- Hypo Employer/Employee: Employer asks tentative employee to take a physical as part of hiring process. Employer learns about multiple medical conditions of employee, but does not tell him. Employee claims exception to nonfeasance rule, but cannot prevail because he was hired at that time.
iii. Case Podias v. Mairs: Mairs was driving drunk when his car hit a motorcyclist. Issue is whether his friends who were passengers in the car and thereby witnesses have a duty to call for help, rather than just leave the victim injured. There is liability for interfering with P’s opportunity of obtaining assistance. Reasonable efforts should be made to give assistance and avoid further harm where the prior innocent conduct has created an unreasonable risk of harm to P. D breached a duty which proximately caused the victim’s death. They had a special reason to know that Mairs would not himself summon help, but instead departed from the scene. They could have taken simply precautions at little cost. They acquiesced in the conditions that may have helped create the initial risk and subsequently in those conditions that further endangered the victim’s safety. They bear some relationship to the primary wrongdoer and the incident itself. They supported and approved of Mairs’ decision to leave the scene (encouragement). Illustrates exception to nonfeasance rule under an ad hoc relationship. 
		
4. Contract and Duty
			a. Duties in Tort and Contract: Risks Created by the Actor
i. Case Affiliated Fm Ins. Co. v. LTK: LTK’s engineers were to examine the monorail system and to recommend and make repairs. AFM then sued LTK, alleging that LTK was negligent in failing to make necessary repairs. Trial court had applied economic loss rule (not liable in tort for economic losses). Court applied Independent Duty Doctrine to see whether D is under a tort duty (independently of the contract) – its existence, measure and scope. For existence, court considers whether persons or property had an interest to be protect from physical injury. Fire is a severe safety risk. Engineers are in a position of control and thus best to prevent harm, thus have a duty of reasonable care. For measure, we consider the degree of care, skill and learning expected of a RPP Engineer. For scope, we consider whether duty of care encompasses classes of harm and classes of people. It does extend to the safety risks of physical damage to the property and risk to people. Illustrates issues of whether the alleged injury arises for a tort duty independent of the terms of K.
- Rst. 3rd: The default presumption of a duty of reasonable care applies when the defendants has created a risk. 
- Economic Loss Rule: No tort duty owed for standalone economic harm and those in a special relationship arising out of a contract. 
			b. Duty based on Undertaking
i. Case Spengler v. ADT Security Services: P Spengler contracted with D ADT to provide security services to his mother, but when presses a distress button, ADT gave the wrong address to emergency personnel and P’s mother died. ADT breached its K, not a tort duty. Tort duty arises if D (1) breached a duty independent from the breach of K (2) act was misfeasance/negligence. Only violation was broken promise to perform K. Illustrates when tort duty does not arise if there is a breach of K and the traditional view. 
- Modern Trend Rst. 3rd: When an actor undertakes to render services to another, he owes a duty of care if (1) the failure to exercise care increases the risk of harm beyond that which would have existed or (2) the other person relies on undertaking (#2 would result in different finding in Spengler). 
ii. Case Diaz v. Phoenix Lubrication Service, Inc.: P purchased from D only the oil change service. Few weeks later, he got into an accident caused by his tires. P claims D is liable for examining tires and notifying about tire wear. Court looks at relationship of parties and public policy consideration. Contractual liability did not extend to a safety inspection. Oil change agreement only included tire pressure check, not tire inspection. D did not undertake to inspect tires. There is a distinction between creating a risk and failing to discover a risk. Risk posed by P’s car’s tires were beyond the scope of D’s undertaking. Illustrates that scope of duty is limited to scope of actual undertaking and what the parties agreed on the K. 
			c. Duty to 3rd Persons Based on Undertaking to Another
i. Case Palka v. Servicemaster: Hospital had left if to D to conduct its safety inspections. A fan fell on P (nurse)’s head. Court held that safety was within contract obligations and Servicemaster was under a duty to P. D’s conduct placed P in an unreasonably risky setting, greater than that has D not undertaken that role. Illustrates duty arising to 3rd persons based on undertaking to another.
- Rst 3rd: Actor owes duty to 3rd person if (a) increases risk of harm if it had not undertaken job (b) actor has undertaken a duty owed by another (in this case duty owed by the hospital) (c) person relies on undertaking (both hospital and nurse here). 
ii. Case Winterbottom v. Wright: P was a coachman and D was under K with Postmaster to supply coaches for mail delivery. P alleged that coach broke down due to negligence by D to perform repairs. Court held that if P could sue, then the entire public could sue. Privity of contract was only between Postmaster and D. Thus, D not liable to 3rd persons outside of K. Illustrates old view as contrasted by Palka case. 
iii. Case H.R. Moch Co. v. Rensselaer Water Co.: D contracted to supply water to the city. A warehouse of P burned down because a sufficient quantity of water was not available to firefighters. Issue is whether a 3rd party beneficiary of a K can sue for nonfeasance. Holding is that an actor who is not a party to a K but benefits from its performance may not recover in tort for contracting party’s nonfeasance (i.e. private citizens). Illustrates issue of limitation on the duty of public. If the nonfeasance concerns a general public, courts are hesitant to impose a duty. Liability too big. Whereas if you have only a few people, courts tend to make an exception on nonfeasance rule.  
d. Action as a Promise or Undertaking: While there is no actual contract, the idea of a promise and reliance can take the place of an actual contract. 
i. Case Florence v. Goldberg: Mother of injured child had relied on crossing guards presence, who one day had called out, with no substitute present. Child was struck at unguarded street. City claimed that police voluntarily assumed a particular duty to supervise school crossings. Yet, court held that having assumed a duty to a special class of persons, having hone with performance of that duty in the past, there was an obligation to continue its performance. Failure of this performance place the infant plaintiff in greater danger that he would have been had the duty not been assumed since the mother would have no reason to rely on the protection of the child. Illustrates how duty can arise out of a promise and similar theme to contracts that duty arises once a risk is increased and there has been reliance. 
ii. Case Kircher v. City of Jamestown: Two witnesses to P being forced in her car by another man reported this incident to a police officer. While police officer promised to call in, incident was never reported. Court held that city is not negligence unless it is in a special relationship with claimant (here P). Special relationship is created when the actual victim seeks protection. There was no direct contact with the claimant. Reliance requirement was also not fulfilled because P could not even communicate with police officer. Illustrates rule a promise has to be made directly to the plaintiff and that a special relationship requires direct contact with victim

5. Duty to Protect from Third Persons: Is there a duty owed by D to protect P from criminal conduct (or negligence) of a third party because of either: 
		(1) D’s relationship to P
		(2) D’s relationship to the third party
		 focus on special relationships (if no relationship then basic nonfeasance rules apply)	
			a. Defendant’s Relationship with the Plaintiff
			- Principal & Agent:
i. Case Iseberg v. Gross: P alleges that D failed to warn P that a former mutual business partner (3rd party) had made threats against P’s life. 3rd party told D several times that he wanted to harm P. General rule is that of nonfeasance, unless there is a special relationship between P and D. P claims that he was an agent of both D and 3rd party, not applying special relationship exception. Argument would work if parties were in a principal-agent relationship. Also, risk of harm did not arise out of the agency relationship. No liability. Illustrates that D could only owe P duty if in special relationship between each other. 
- Special Relationships: Aside from determinate ones, these can also be determined based on facts.
- Employees and Employers: Rst. 2nd recognized duty upon employer only if employee comes into a position of imminent danger and the employer knows about it. 
			- Business & Customers: 
ii. Case Posecai v. Wal-Mart Stores: P sued D claiming it was negligent in failing to provide security guards in the parking lot. Do business owners owe a duty to provide security to their customers? Four approaches to foreseeability:
(1) Specific Harm Rule: Business owner has to be aware of specific harm  courts believe it’s too restrictive)
(2) Prior Similar Incidents Test: Foreseeability based on previous harms  arbitrary results
(3) Totality of the Circumstances Test: Considers nature, condition, and location of land  places greater duty on business owners 
(4) Balancing Test: Approach in CA by balancing the foreseeability of the harm against the burden of imposing a duty to protect against criminal acts of 3rd persons  they have to be balanced (the higher the degree of foreseeability and gravity of the harm, the greater the duty of care for the business owner) 
Here, only 3 offenses on D’s premises in past 6 years, and thus no foreseeability to impose duty on P. Illustrates application of balancing test to determine if business owners owe a duty to their clients.
			- School Settings: 
iii. Case Marquy v. Eno: 3 female students clais that various school employees were aware of sexual abuse by other school employees and had a duty to report this. While there is a statute that states that where there is reason to believe that a child is being abused it needs to be reported, it does not create a private right of action, nor is it negligence per se. You cannot sue someone for nonfeasance. Next issue concerns special relationship between students and school employees. Special relationship concerns those taking custody of children in the absence of their parents. However, not every school employee can be included, only those with a supervisory responsibility (i.e. people who interact like teachers and people who supervise like principals). Duty is given particularly to school principal. There can be cause of action for negligent hiring and retention action of employees by school principals. P must prove though that reporting would have prevented the abuse. Illustrates scope of liability applying generally to teachers and school officials only and that statute does not create a duty. 
iv. Case Young v. Salt Lake City: Student was riding his bike to a school meeting during after school hours. He was struck at a crosswalk. Sued school for having a duty of protection. Court held no. When school lacks custody, it has no protective obligation and thus no special relationship. Student had already been released to care of parents. Injuries occurred off school premises. Student was not participating in any school-sponsored or extra-curricular events. He was just travelling to an event. Illustrates limitation to school’s duty of protection to child and importance of when and when not child is in custody of school. 
- Fazzaroli Case: While kids are on school premise for the purpose of being at school, school owes duty.  
v. Duty of Colleges: General rule is that if student is over the 18, there is no duty. Exception applies if college undertakes some action (i.e. monitoring conduct). Other exception applies to dorms due to landlord-tenant special relationship. 
			- Landlord & Tenant:
vi. Case Ward v. Inishmann Assocs. Ltd Partnership: Neighbour, after some previous instances, attacked and injured P outside the apartment. P sues landlord for failing to protect her from neighbor’s purported criminal assaults. Issue of whether landlords to provide security to protect tenants from criminal acts of third persons. General rule is that no duty. Yet, two exceptions may apply: (1) when landlord has created or is responsible for a known defective condition that foreseeably enhances the risk of a criminal attack & (2) landlord undertakes to provide security. When no affirmative action or not responsible for a physical defect that enhances a crime, no duty. Here, no duty because no exception applies. Illustrates scope of duty applying to landlords protecting tenants from 3rd party.
- Rst 3rd: Landlords owe duty of care to tenants with respect to common areas. 
- Landlord’s General Duty: Has duty to maintain the physical premises so as not to increase the risk of 3rd part attacks. Includes also control over common passageways. 
			b. Defendant’s Relationship with Dangerous Persons
			- Custodian Relationship:
i. Case Dudley v. Offeder Aid: Convicted felon was permitted to live a halfway house operated by a private organization. Security was non-existent and he was permitted to leave. Later, he broke into an apartment and raped P. P sued operator of halfway house. Court held that halfway house upon receiving felon became a custodian in charge. D’s duty ran to both identified victims and those who foreseeably could be exposed to risk of bodily harm. Illustrates rule that a custodian (here D) owes a duty of care to protect plaintiffs from risks posed by those within its custody. 
ii. Duty to Control Children: Parents are liable for failing to control some specific dangerous habits of children of which they know or should know about & opportunity and need to restrain child to prevent imminently foreseeable harm. 
iii. Duty to Control Employees: Employers are vicariously liable for the torts of their employees committed within the scope of employment. Employers may be liable for negligently hiring a dangerous person who later harms the plaintiff. 
iv. Landlord’s Duty to Control Tenants: Where the landlord has control over a danger from a tenant, he is under a duty of care, though not liable if there is no control. There must be knowledge and ability to control (see Rosales Case).
v. Negligent Entrustment:
- Hypo Geoff and Selmi’s Sword: Geoff comes to Selmi and asks him to borrow dangerous equipment such a sword. Geoff is uncoordinated and not good in handling things, dropping stuff. If Selmi gives sword to Geoff he knows that he would test sword and thereby injure himself. Trust someone with an item that you know based on your knowledge that they would harm themselves. 
			- Psychotherapist's Duty 
vi. Case Tarasoff v. Regents of University of CA: 3rd party killed P’s daughter, while confining 2 months earlier to psychotherapist at D his intention to kill P’s daughter. Court considers foreseeability in determining rise to duty. C/L imposes liability only if D in special relationship with 3rd party (here therapist and patient). Once therapist determines that patient poses a serious danger, duty arises to protect the foreseeable victim. Risk that unnecessary warnings may be given is a reasonable price to pay for the lives of victims to be saved. They should not reveal confidential information unless the law requires or it is necessary to protect welfare of an individual. Illustrates rule that therapist is under a duty to warn knowing about specific directed harm. 
					- Suicide Case: Courts do not apply these reasoning to Suicide cases
vii. Case Thompson: Dangerous criminal had threatened to kill some unnamed child. Court stated to only hold agent (i.e. therapist) liable if 3rd party identified someone specific. 
- Many states say that a duty to warn will exist, but only where the patient communicates a threat to an identifiable person. 
viii. Case Brigance v. Velvet Dove Restaurant, Inc.: D served alcohol to his customers, group of minors, knowing that one of them drove the group to the restaurant, with a car accident taking place later. Under C/L tavern owner not liable to protect P from a 3rd person. Court applies new rule, holding that one who sells alcohol has duty to exercise reasonable care not to sell liquor to a noticeably intoxicated person. The harm to others is foreseeable to the seller. There is a causal connection between the sale and the injury resulting. Illustrates duty arising when you sell alcohol to intoxicated person (unlike social hosts). 
		6. Duty to Protect from Emotional Harm
			a. Negligent Infliction of Emotional Distress
				i. Emotional Harm Directly Inflicted on P
- Case Mitchell v. Rochester Railway Co.: P found herself standing between team of horses, yet as never touched. She suffered shock and miscarriage. Court held no recovery for fright alone and no recovery for consequences of fright, even physical ones. Illustrates that physical injury is needed for recovery AND application of traditional rule. 
					- Development of Stand Alone Claim:
(1) Impact Rule: Requirement of physical injury dropped. Only physical impact needed, even if there is no injury. 
(2) Physical Manifestation of Objective Symptoms: P can recover only if evidence of some objective physical manifestations. Some courts say it had to be medically diagnosable as an emotional disorder.
(3) Zone of Danger: D’s negligence placed P in place of danger of physical injury and thus P suffered emotional harm. 
(4) Restatement 3rd: D placed P in danger of immediate bodily harm and the emotional harm results from the danger OR negligence occurs during specified categories of activities, undertakings or relationships in which negligence is especially likely to cause serious emotional harm (e.g. erroneous delivery of messages that someone has died, mishandling of dead bodies)
				ii. Emotional Harm Resulting from Injury to Another
- Case Catron v. Lewis: P The motorboat operator brought an action against defendants seeking damages for emotional distress stemming from his witnessing an accident that killed one of his daughter's friends after that friend was struck by the jet ski operator. Court held that P must show either that (1) he is “bystander” victim based on intimate family relationship with a serious injured victim or (2) P was a direct victim of D’s negligence because P was within the zone of danger, thereby a clearly foreseeable P. Here, P was not threatened with physical injuries and admitted that he was not in immediate danger. Jet skies were 75 yards away. Illustrates zone of danger rule applicable to bystanders. 
- Recovery: Zone of Danger + Fear (i.e. mother can only recover for death of child if she in zone of danger and had fear for her own life)
- Case Dillon v. Legg: Mother and infant sister saw a vehicle strike a young child. Court allows P to recover. Court used three factors in determining foreseeability (1) whether P was located near the scene of the accident as contrasted to one who was a distance away, but you can come on scene right afterwards (2) whether the shock resulted from a direct emotional impact upon P from the observance of the accident as contrasted of merely learning about it (3) whether P and the victim were closely related. Illustrates Dillon Guidelines, not a test. Hard to apply.  
- Case Thing v. Lachusa: Mother neither saw nor heard the accident, her son being struck by a car. Court did not apply Dillon test. Rather applied Thing test: (1) closely related to victim (blood or marriage) (2) present at the scene (coming afterwards does not work) (3) suffers serious emotional distress. Illustrates application of Thing Test.
- Delayed Perception: A parent who does not see the event itself but only sees the injured child later in the hospital is likely to be denied recovery.
- Hypo The AX Sign: Wife hears a loud bang while a large overhead store sign fell on her husband. She had turned her back on her husband. She alleges to be have been affected. Yet, under the Thing Test Element #2 is not satisfied she was turned around and did not see the sign fall on her husband.
- Hypo Rear-End Collison: Wife is unloading groceries and while Husband is in driver’s seat, he hears that a car crashes. He immediately knew that the car crashing into the car it would injure his wife. Thus, element #2 satisfied because he knew where his wife was.
					- Issue of Awareness: 
- Rule: Even if you are not directly witnessing the actual injury, but an incident takes places which you reasonably are aware that would injure your family member, then you have satisfied the second element of the Thing test. You must be aware at the time it is occurring. Aftermath does not work. 
- Hypo Medical Negligence: Mother gets into surgery, but she goes into coma. Family witnesses the worsening. Court says no recovery. Why? You do not have enough information that what is happening to her is because of medical negligence.
- Important Element: You need to know what the reason is why the victim is dying or suffering. If it is based on medical malpractice such as misdiagnosis, you would have to be a doctor knowing about this and you can recover, otherwise no recovery. Depends on how specific the knowledge is. 
- Case Burgesss v. Superior Court: After Burgess (plaintiff) gave birth to her son by C section, she was informed that the baby suffered permanent brain and nervous system damage due to oxygen deprivation. Shortly thereafter Burgess was given additional sedatives. Burgess first felt emotional distress about Joseph’s condition several hours later when she awoke from the sedatives. She was not able to recover as a bystander for emotional distress. Thing rules did not apply. Two classes of emotional harm cases (1) P is a bystander (2) P is a direct victim. Being in pre-existing relationship with D, P is a direct victim. She could recover. Illustrates distinction of recovery for bystanders and direct victim (P & D are in a relationship beforehand i.e. doctor & patient).
				- Loss of Consortium (i.e. companionship)
- Case Boucher v. Dixie Medical Center: Relationship between parent and adult son. P wanted to recover for damage to their relational interest. Court held no. Illustrates limitation to scope of recovery for the loss of consortium claims.
- General Rule: Spouses can recover for another (i.e. not in cases though where husband has been always working oversees), but not children of parents and vice versa. 
			b. Duties of Care to Protect Emotional Well Being Independent of Physical Risks
i. Case Heiner v. Moretuzza: P was erroneously tested positive for AIDS and made a claim for negligent infliction of emotional distress. Court did not allow recovery because P was never placed in real physical peril. Illustrates limitation to recovery if no physical peril. Yet, some courts hold opposite. 
	- Exceptions: 
(1) Negligent transmission of death messages
	(2) Mishandling of corpse
			c. Toxic Exposures: Fear of Future Harm
i. Case Potter v. Firestone Tire: P lived near a landfill and discovered that toxic chemicals had contaminated their domestic water wells. Two chemicals known to cause cancer. Supreme court states general rule is that in absence of present physical injuries there is no recovery. Exception applies if P can prove that (1) P is exposed to toxic substance which threatens cancer (2) P’s fear stems from knowledge based on medical or scientific opinion. Another exception applies when P can show that D’s conduct in causing the exposure amounts to oppression, fraud or malice. There is recovery if D’s conduct is willful and had conscious disregard of rights or safety of others. D’s conduct falls within that here. Illustrates general rule and exceptions for emotional distress recovery for fear of cancer. 
ii. Case Norfolk & Western Railway v. Ayers: P sued D for negligent exposure to substance which causes their lung disease. Sought recovery for mental anguish based on fear of developing cancer. Court allowed recovery due scarring of lungs and exposure resulting from employment. Illustrates contrast to Potter case holding. 
IV. Strict Liability
	A. Vicarious Liability
		1. Scope of Employment
a. Case Riviello v. Waldron: Cook at a restaurant while talking to a customer flipped a knife, striking the customer in the eye. Customer sued bar owner. Court held that bar owner is liable as cook’s conduct was within scope of employment. Test is whether the act was done while the servant was doing his master’s work. Illustrates scope of employment rationale in vicarious liability cases. 
b. Case Fruit v. Schreiner: Life insurance salesman was at a convention and at night drove to a bar, and on his way back struck D. Court held that life insurance salesman was within scope of employment, as he was there for the benefit of the enterprise and thus the cost is to the employer. Illustrates scope of employment for cases where employee was traveling for work. 
- Scope of Employment: Vicarious liability may be found even where the employee disregards the employer’s instructions. The liability extends to the negligent, willful, malicious, or even criminal acts of its employees when such acts are committed within the scope of employment. Was the employee performing a service in the furtherance of his employer’s business?
			c. Enterprise Liability
d. Servicing Two Masters: Where one employers loans his employee to another employer, usually the first employer is liable, unless evidence leads to a different conclusion based on who has right to control the servant. Which employer has better measures to prevent the injury suffered?
- Captain of Ship Doctrine: Applies to doctors and nurses employed by the hospital. Some say doctor is the captain of the ship and thus liable for misconduct of nurses. Other courts consider the level of control exercised by a doctor over the nurses and whether he had control over the details of the nurses’ work. 
e. Servicing Gratuitously: If a “servant” submits himself to the control of the employer, even without receiving pay, employer can be found liable. 
f. Case Hinman v. Westinghouse Electric Co.: Employee was traveling from home directly to the jobsite and back home and struck a police officer one day. Employer paid employee for his travel time. Doing so, employer should pay for risks inherent in his decision. If employee is using the travel time to return home and since being paid for that travel time, vicarious liability applies. Illustrates exception to “going and coming rule” where employer is liable if paying for travel expenses. 
- Going & Coming Rule: An Employee going to and from work is considered outside the scope of employment and employer is not liable.
- Exception: Where the trip involves an incidental benefit to the employer.
- Other Exceptions:
(1) Employee is engaged in a special errand or mission on the employer’s behalf 
(2) Employer requires employee to drive personal vehicle to work so that vehicle may be used for work-related tasks 
(3) employee is on-call
g. Case Edgewater Motels v. Gatzke: Motel was damaged by fire, allegedly the result of D’s negligence while in his motel room. D lived at the hotel at his company’s expense. He was an on-call 24hrs employee. One night he went to a restaurant for drinks and had excessive amount of liquor. While at the restaurant, D conversed with bartender about operation of restaurant (i.e. business related). Back in his room, D filled out his expense account form. While filling it out he smoked a cigarette. He went to bed, fire broke out, as a result of the cigarette in the wastebasket. To have vicarious liability, conduct must be in furtherance of the interest of his employer. Was smoking a cigarette within scope of employment? Employee did not abandon his work while doing smoking. He was filling out the sheet. He had no set working hours. Filling the sheet out was done within authorized time and space limits of his employment. Illustrates expanded of scope of scope of employment theory and dual purpose doctrine (i.e. smoking & filling sheet). 
- Frolic and Detour: Employee during working hours goes somewhere not associated with employment and not for a purpose associated with employment. 
- Hypo Delivery of Furniture: While delivering furniture for employer, the employee turns and decided to meet a friend for drinks, but has an accident. If court characterizes it as a “detour” then employer is liable. If court sees this as frolic, i.e. personal mission, then no vicarious liability. 
- Hypo Postal Employee’s Lunch: Postal employee during his lunch break drives with postal car to a hill and invites his friends to come with him to enjoy a view. Dual Purpose doctrine applied. He was still guarding the postal car while doing something purpose. Vicarious liability would apply. 
- Hypo Drag Race: Employee worked for grocery store and he had to measure shelves. On day off he is going to talk to his boss to take another day off and he remembers that he forgot to take one shelf off.  While driving to the store he gets into a race with another driver and kills someone. Is he outside of the employment scope? Dual Purpose – he was going to work to benefit his employer.
h. Case Rodebush v. Oklahoma Nursing Homes: Nurses’ assistance slapped an Alzheimer patient. Assistance was intoxicated at that time and had a criminal background of battery. Court found employer vicarious liable. Traditionally, employer is not liable for employee’s assault. However, servant was engaged in master’s work and act arose as some form of impulse of emotion growing out of an incident (i.e. frustration) while performing master’s work. Illustrates instance where employer is liable for intentional tort of employee.
i. Case Fahrendorff v. North Homes: Inappropriate sexual contact or abuse of power by employee over patients is a well-known hazard and a jury questions. Illustrates when employer could be found liable for intentional tort of employee.
- Intentional Torts of Employees
- General Rule: Usually no rise to vicarious liability as motivated by person reasons
- Exception: If employee’s act motivated by a desire to serve the master (i.e. as applying to caregivers).
- Bouncers are also an exception.
- Hypo Mary M. (CA Supreme Court Case): Police Officers in LA stops a person who is showing symptoms of driving under influence. She gets out of the car and fails the test. He orders her to get into the front of seat and drives her home. After taking her home, he raped her and resumed work. Was it within scope of employment: he has authority over the person and thus yes. Court L.A. city liable because that police officers are in the view of the considerable power and its expected that officer would use power and abuse it.
- Alternative Theory of Negligently Hiring, Supervising and Retaining Employee: Not vicarious liability but rather negligence by employer
		2. Independent Contractors and Ostensible Agents
a. Case Mavrikidis v. Petullo: Overloaded truck Driver Gerald was transporting hot asphalt while driving through a red light, getting into an accident, and spilling the contents on P’s car causing severe injuries to her. Gas station owner had hired Gerald as an independent contractor. He merely paid Gerald for the work and instructed where to place the asphalt so he could continue his work. Issue of whether gas station owner (hirer) liable for independent contractor. General rule is no. Exception:
(1) hirer has control over the detail of the work performed by the contractor (i.e. giving specific directions and control over means of work and not only about the end-result)
(2) engages an incompetent contractor
(3) where the activity contracted for is inherently dangerous
Court did not find hirer vicariously liable. Illustrates general rule and control exception applying to independent contractor cases. 
b. Case Pusey v. Bator: Parking lot owner hirers a security guard employed by another company (i.e. independent contractor). While guarding the lot on one day, guard noticed two people, situation escalated, and one was shot. Court held hirer vicariously liable based on the third exception: inherently-dangerous-work. Here, a special risk is involved and a risk is created that is not normal. Guard hired created a peculiar risk of harm to others. It is foreseeable that someone may be injured by the inappropriate use of the weapon. Illustrates third exception to general rule: activity contracted is inherently dangerous. 
- CA Court: Has defined peculiar risks/inherently dangerous work very broadly. If Mavrikdiks was in CA, you would find hirer liable (hot asphalt  peculiar risk). 
- Exception of Statutory Instrument: When statute imposes obligation (i.e. having workable car brakes). 
		3. Other Forms of Vicarious Responsibility 
			a. Partnership: All are jointly and severally liable. Partnership viewed as an employer. 
b. Joint Enterprise: Three different salesmen decided to rent one car (share expenses) and drive to a convention. If one of the drivers causes an accident, then the other two are also liable. This exists if there is (1) an agreement between them (2) common purpose (3) community of interest (4) equal right of control. Social events not included. 
- Exception: If one of the passengers gets injured, then the third person is not liable. Suit only between driver and injured passenger. 
			c. Concert of Action: Liable like partnerships. 
			d. Entrustment of a Vehicle: Statutes can hold owner liable for borrowing car out.
e. Family Purpose Doctrine: Old doctrine that if car lend to family member, legal owner would be liable.
f. Imputed Contributory Negligence: Also known as the both ways rule: employee in the course of employment drives and injures 3rd party. 3rd party was also driving negligent. Lawsuit between employer and 3rd party go both ways, i.e. comparative fault applied to both. 
	



B. Abnormally Dangerous Activities
		1. Injuries Caused by Animals
a. Trespassing Animals: Owner of livestock or other animals (except cats and dogs) that intrude on another person’s land is subject to strict liability for physical harm caused by the intrusion (Rst. 3rd).
b. Abnormally Dangerous Animals: Strict liability is imposed if a) the owner knows of the dog’s abnormal dangerous tendencies & b) liability attaches only if the harm arises from that dangerous tendency.
c. Wild Animals: Strict liability is imposed for injuries connected with the wild characteristics of the animal (i.e. lions or tigers), so that owner will be despite all possible care.  
		2. Impoundments, Nuisances, and Beyond
a. Case Rylands v. Fletcher: P operated a mine. D operated a mill and had contractors build a pond to supply water. Pond was built over inadequate shafts. When filled with water and the water flooded down to P’s mine. P asks for damages caused by this flooding. 
- First Level of Court: No negligence and nuisance because D could not foresee that damage would occur. D is not liable. 
- Second Level of Court: If D brings on his land something which will do mischief if it escapes out of his land, he is strictly liable. The owner must keep it at his peril. D is liable. Illustrates mischief rule.
- Third Level of Court: D was liable regardless of negligence when he used his land in a way that was non-natural and likely to cause injury, and injury in fact resulted. Non strict liable if its natural. Illustrates scope of strict liability and it being broader when having non-natural conditions. 
- Thomalen v. Marriott Corp. Case: Court did not apply Rylands even though actors were trying to perform fire eating acts and thereby caused injuries. Court said nothing dangerous had escaped. 
b. Nuisances Today: While Rylands has been a nuisance case, today’s cases require P to prove negligence or intent to interfere with P’s interest, or creation of nuisance through dangerous activity. Invasion of land is often intangible. 
	- Substantial Invasion Needed
- Unreasonable Invasion: Gravity of the harm to P outweighs the utility of D’s conduct.  
- Coming to the Nuisance: You cannot expect to create a nuisance and expect people coming afterwards to it to tolerate it.
- Public Nuisances: If P has damages different in kind from the public then he may recover damages for the nuisance. 
		3. Abnormally Dangerous Activities
a. Case Dyer v. Maine Drilling & Blastings, Inc.: P sued D for damage to their home caused by blasting of rocks nearby in connection w/ a construction project to replace a bridge. Instead of applying Reynold’s rule, court adopted strict liability under the Rst. 2nd six factor test. A person who creates a substantial risk of severe harm to others while acting for his own gain should bear the costs of that activity. Causal relationship is still required, and he the blasting was the cause of the damages. Illustrates deviation from Rylands and application of six factor test under Restatement 2nd.
	- Restatement First Test: 
(1) Serious harm that cannot be eliminated with due care
- Exner Case: D’s blasting shook P’s house so violently that she was thrown out of bed and thus D is liable (i.e. indirect harm). Illustrates ruling against prior case of Sullivan, where there was liability only for direct harm and not indirect harm. 
(2) Not a matter of Common Usage
- Restatement Second 6 Factor Test: A balancing test where you do not have to have all 6 factors present:
	(1) Existence of high degree of risk
(2) Likelihood that harm will be great
(3) Inability to eliminate the risk by reasonable care
(4) Activity not a matter of common usage
(5) Inappropriateness of activity to place
(6) Value to community outweighs dangerous attributes
b. Strict Liability for Other Abnormally Dangerous Activities: High Energy Activities, Fireworks, Poisons, Hazardous Wastes. Fire and utilities not included. 
			c. Prima Facie Case:
				(1) Duty: D is acting affirmatively.
	(2) Strict Liability: Is D strictly liable for injuries caused by this activity? Rst. 1 and Rst. 2
				(3) Actual Cause: “but for” test
(4) Proximate Cause: The kind of injury that occurs has to be the one that made the activity subject to strict lability in the first place (i.e. class of persons/class of harms test)
	- Hypo Lion – Claws & Sharp Teeths
				(5) Damages
			d. Defenses to Strict Liability
				- Contributory Negligence: Not applicable
- Comparative Responsibility: Apportion fault based on one party’s strict liability and other party’s negligence. 
V. Product’s Liability 
A. Types of Defects: Defined: The liability of a (1) manufacturer, (2) seller, or (3) supplier of a product for a defective product that causes injury. Instead of having privity issues, you now just deal with strict liability. 
		1. Excluding Stand Alone Economic Harm
a. Case Moorman v. National Tank Co.: P seeks economic damages ten years after a steel grain storage tank it purchased from D developed a crack. Damages to product, causes by qualitative defects cannot be recovered under strict liability. When a product is sold in a defective condition that is unreasonable dangerous to the use or his property, strict liability may apply. Tort theory is suited for personal injury or property damage. Illustrates application of economic loss rule. 
- The Economic Loss Rule: Economic harm is only recoverable only based on contract or warranty (i.e. vacuum cleaner quits working without harming anyone or anything, the economic loss rule forbids torts claims) 
- Sudden & Dangerous: Torts are on sudden and dangerous occurrences
- If product is defective and it causes physical or property injury  Strict Liability 
- Defect in product  Economic Loss Rule 
- Physical Harm to P’s other property AND product itself is itself damaged  Strict Liability for both
- Physical Harm (e.g. airplane crash)  Courts split
		2. Establishing a Prima Facie Case
a. Manufacturing Defects: There is one defect with one item from series of item (cf. w/ design defect – defect to all items)
i. Case Lee v. Crookstone Coca-Cola: P had a Coca-Cola bottle explode in her hand and now seeks damages for her injuries. Court looks at restatement test to see whether (1) product was in fact in a defective condition, unreasonably dangerous for its intended use (2) such defect existed when product left D’s control & (3) defect was proximate cause of injury sustained. P should not be required to prove specifically what defect caused the incident, but may rely on circumstantial evidence. Court concludes that a case may be submitted to the jury under both negligence and strict tort liability. 
- Product’s Liability Restatement Test: A product contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.
- Consumer Expectation Test: Is the product dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it with the ordinary knowledge common to the community as to its characteristics?  
ii. Case Mexicali Rose v. Superior Court: P swallowed a one-inch chicken bone contained in the enchilada, sustaining a throat injury. Test is whether in the injury producing substance is natural to the preparation of the food served, then it can be reasonable expected and food cannot be determined defective. Illustrates application of foreign-natural doctrine. 
iii. Case Jackson v. Nestle-Beich Inc.: P broke a tooth on a hard pecan shell embedded in chocolate covered pecan candy. D stated that the substance was natural to pecans, not foreign. Court applied consumer expectation test instead of foreign-natural doctrine. Thus, questions is whether a reasonable consumer would not expect the food product to contain the ingredient. Illustrates deviation from foreign-natural doctrine and application of consumer expectation test.
			b. Design Defects
i. Case Leichtamer v. American Motors Co.: P claims that injuries resulting from car accident were enhanced because of the roll-bar’s displacement. No manufacturing defect claim made. Yet, a product may be found defective in design if P demonstrates that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or foreseeable manner. A product will be found unreasonably dangerous if it is dangerous to an extent beyond the expectations of an ordinary consumer when used in an intended or reasonably foreseeable manner. The roll-bar was designed for side roll-over only and not a back to front roll-over, and company had not tested on that, company is liable. Illustrates application of consumer expectation and unreasonable danger test for design defects.
- Test: A product would be considered defective if it was more dangerous than the ordinary consumer would expect. 
ii. Case Knitz v. Minster Machine Co.: P, the press operator of the device, found it necessary to move the foot pedal with her foot and in doing so she leaned on the bottom portion of the die with her hand. Her foot accidently active the pedal descended amputating two of her fingers. Court deviates from Leichtaner test because there are instances where the consumer would not know what to expect because of not knowing what how safe the product could be made. Thus, uses the risk utility and consumer expection tests holding that product design is in a defective condition if (1) it if it is more dangerous than ordinary consumer would expect when used in an intended or reasonably foreseeable manner OR (2) if the benefit of the challenged design do not outweigh the risk inherent in such design. Illustrates application of both the consumer expectation test and risk utility test.
- Risk Utility Test: Factors considered are likelihood that the product design will cause an injury, the gravity of the danger posed, and the cost of preventing harm by using a different design. The cost of a different design would include any loss of benefits in the present design as well as direct costs of the alternative design. 
- Restatement of Products Liability: A product is defective in design when the seller could have reduced or avoid the product’s foreseeable risks of harm by the adoption of a reasonable alternative design and the omission of that renders the product not reasonably safe. 
iii. Case Barker v. Lull Engineering Co.: P while operating a high-lift industrial loader, was injured with it tipping it over him. Court applied a two-fold test for finding a product defective. First, it can be found liable on basis of consumer expectation test OR “if P proved that the product’s design proximately caused his injury AND D fails to prove that on balance the benefits of the challenged design outweigh the risk of danger inherent in such design. Illustrates burden shifting to D after P made prima facie case. D must show that benefits outweigh the risks. 
iv. Case Honda of America v. Norman: Deceased Honda driver accidently back down a boat ramp into water. Passenger was able to get out as seat belt was not fastened. However, was not able to undo seatbelt. Car had an automatic seatbelt that fastened itself. Expert testimony stated that all care were required to have either passive seat belt or air bag. P contends that the emergency locking retractor locked as driver backed down the ramp, pinning her down. P states seatbelt was defectively designed. Court states that P had to prove under Risk Utility Test and that alternative design was available. Expert testimony did so, in also stating that Toyota had such a seatbelt. Yet, court held that expert testimony did not precisely identify such models. While expert claimed that Toyota design is more feasible, court held that it does not establish economic feasibility. Different from design of Honda car. Thus, court held that jury could not reasonably find that Toyota hip-release design would have prevented or reduced the risk of the driver’s death. Illustrates contrast to Barker’s argument and places burden on P to prove that reasonable alternative design (RAD) was present or reasonably could have been available at the time the product was sold. Further illustrates RAD test. 
v. Drugs: Old rule held that drugs cannot be considered defective and thus no strict liability, modern rule differs, saying there can be a design defect. CA Court says no design defect, only manufacturing defect, failure to warn or negligence. 
			c. Warning Defects
i. Case Liriano v. Hobart Corp.: P, 17-year-old, one week employed to operate a meat grinder with no prior experience, injured his hand in a meat grinder. Prior to that his employer had removed the safety guard. No warning was present that the grinder should be operated only with the safety guard. It’s a fact that meat grinders are known to be dangerous. Yet, is there a duty to warn? Yes, there is. A warning conveys two messages that (1) an activity is dangerous and (2) that people need not to risk the danger posed by such an activity. There should be a warning of a safer method to grind meat. People using grinders may not know anything about the safety guard. Thus, crucial to warn against non-usage of safety guard. Obviousness does not substitute for the warning. Illustrates that warnings are required even if danger may appear obvious. 
- Rst. On Product Liability: A product becomes defective when the product’s foreseeable risks of harm could have been reduced or avoided by the provision of a reasonable warning, and the omission of such a warning renders the product not reasonably safe. 
- Functions of Product Information: Directions for use, warnings, or some combinations. 
- Risk Utility Test calls always for warning
ii. Case Carruth v. Pittway Corp.: Seven family members were killed in a house fire. Estates sued on basis that a fire detector contained insufficient warning instructions and was not knowingly placed by family at the wrong spot. Issue decided by jury was whether the pamphlet provided a legally adequate warning about dead-air-space concerns. Illustrates rule that warnings must be reasonably clear and of sufficient force and intensity to convey the nature and extent of the risks to a reasonable person. 
				iii. Learned Intermediaries and Sophisticated Users
	B. Defenses to Product Liability
		1. Comparative Fault and Assumption of Risk
i. Case Bowling v. Heil Co.: Bowling was using a dump truck manufactured by Heil (defendant). After Bowling dumped a load of gravel, the truck’s bed would not descend. Trying to fix the problem, Bowling moved the control lever, which caused the truck bed to fall down, killing him instantly. Issue of whether contributory negligence is a defense. Court discusses two defenses – misuse and primary assumption of risk. Court holds that both comparative fault and contributory negligence should be applied to product liability cases as strict liability focuses on the product rather than on the conduct. Illustrates traditional rule that contributory negligence is not a defense to product liability cases. 
	- CA & Daly Case: Application of comparative fault to reduce P’s recovery
- Discovered vs. Undiscovered Defect: P’s recovery will not be reduced if his negligence solely consisted of failure to discover or guard against the product’s defect. 
		2. Types of Actionable Conduct Subject to Apportionment 
i. Case Safeway Stores v. Nest-Kart: When a defective supermarket car injures a shopper, the court finds the supermarket 80% responsible in negligence and the manufacturer 20% responsible in strict product liability. The supermarket claims apportionment proportional to comparative fault is inapplicable between negligent and strictly liable defendants. Court holds that “in comparative fault” jurisdictions, if one co-tortfeasor is negligent and another co-tortfeasor is strictly liable, damages should be apportioned proportional to each defendant’s degree of fault. Illustrates concept of apportioning contributory negligence and strict liability. By having P and D in common, there is a possibility that P can always act negligently. What does that mean: It means you have to deal with that. What is the effect going to be of P’s negligence? Rule is that if you have negligence and product liability is to compare apples to oranges. General solution is that it’s not perfect to compare because they are not identical, but it still a better solution. Give it to the jury and let them apportion the responsibility. In Safeway issue is whether you will apportion responsibility amongst two defendants. 
		3. Misuse
i. Case Hughes v. Magic Chef, Inc.: P was burden when a stove manufactured by D exploded in his house. P sued D for unreasonably dangerous product liability. D raised defense of misused product. Court holds that misuse cannot be used as an affirmative defense, but rather applies to P’s burden of proving unreasonably dangerous conditions and legal cause. On misuse theory court concludes that unforeseeable misuse means that with respect to harms caused by the misuse and that would not have been caused by a properly used product, the product is simply not defective at all. Illustrates application of misuse theory. 
- Foreseeability of Misuse: If a car will collapse when it is in a foreseeable collision, it may be defective, even though the manufacturer never intended for it to crash. If it is unforeseeable, the product cannot be considered defective as D cannot guard against its misuse.
- P’s Prima Facie Case: P must prove that it is a foreseeable misuse. Part of showing that product is defective is its misuse and from there prove that it is a foreseeable misuse. 
	C. Services
		1. Intangibles – Services and Endorsements
i. Case Newmark v. Gimbel’s Inc.: D went to a beauty salon and requests a service for her hair. P placed defective hair product in her hair that caused a burning sensation and her hair fell out. Court held that the stylist was engaged in a commercial enterprise and would therefore be held liable under strict liability. Beautician is engaged in a commercial enterprise and the dentist or doctor in a profession. Thus, D’s claim to hold beautician to same standard as dentist does not work (i.e. dentist cannot be held strictly liable for defective instruments or medication issues). Dentist does something need based. Beautician advertises for her services. Illustrates rule in hybrid transactions.
- Essence of the Transaction: Test to determine is it more like service or sale of product. No strict liability for services. 




55

