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[bookmark: _Toc480393436]Intentional Torts
[bookmark: _Toc480393437]Fault & General Info
1. There must be fault to have a tort.
2. [bookmark: _Toc480393438]Van Camp v. McAfoos
a. P was walking on sidewalk when 3 year old McAfoos injured her with his tricycle. 
b. A valid cause of tort action must include negligence or fault 
c. P’s complaint lacked allegation of fault or wrong doing. (P argued that she had a right to walk down the sidewalk without becoming injured or having her person invaded, but not that D was at fault for injuring her.)
d. Why does P have to allege fault -> torts require fault, without fault there can be no recovery, if we hold someone liable we want them to have done something morally culpable 
e. Fault needs intent, negligence requires someone to act unreasonably
f. Rule: to meet the prima facie case P must allege facts showing fault in order to recover in tort for her injuries.  
i. Applied: P did not allege facts that would support a finding of fault.  Accordingly, she did not meet the prima face case
ii. Outcome: since she did not allege facts sufficient to meet the prima face case, she loses -> case dismissed. 
iii. P must later prove these facts
[bookmark: _Toc480393439]Intent 
1. [bookmark: _Toc480393440]Purpose or Knowledge
a. Intent 3rd Restatement -> intent to produce a consequence as either a purpose to produce that consequence or knowledge that the consequence is substantially certain to result. (p44)
b. Intent: (pg 42) Character of actor’s intentions.  In order that an act may be done with the intention of bringing about a harmful or offensive contact…
i. The act must be done for the purpose of causing the contact – OR - 
ii. with knowledge on the part of the actor that such contact …is substantially certain to be produced. 	Comment by Andrea Steffan: 90-95% typically 
iii. Often under 7 courts rule children can’t be negligent and often don’t have intent. 
c. Knowledge is knowledge that the event is substantially certain to occur
d. [bookmark: _Toc480393441]Garratt v. Dailey 
i. Boy (5 yrs 9 months) intentionally pulled a chair out from under woman who was attempting to sit in it.  TC held D was not willful, or intending to injure P, or intending to bring about unauthorized or offensive contact (no purpose) when he moved the chair. On appeal remanded with instruction to make definite findings on issue of whether D was substantially certain P would attempt to sit in the chair D moved.
ii. Intentional act – what did D know when he moved the chair? 
iii. Not enough that the act itself is intentionally done unless he realizes that to a substantial certainty, the contact or apprehension will result, the actor has not that intention which is necessary to make him liable under the rule stated in this section. (Restatement)
iv. Dicta: D’s age is not of consequence other than in determining what he knew and his experience, capacity and understanding
v. Battery established if D knew with reasonable certainty P would attempt to sit where the chair had been when he moved it. Mere absence of intent to injure or play prank on P or to embarrass P would not absolve D of liability if he knew she was likely to sit in the spot the chair had been. … Establishes intent as purpose or knowledge x is substantially certain to occur.  
2. [bookmark: _Toc480393442]Single Intent
a. Needs only intent to contact. 
b. Ie: battery single intent: Needs only to intent to contact.
c. [bookmark: _Toc480393443]Wagner v. State p48
i. P assaulted by mentally disabled pt and sued state.
ii. Utah – only intent to make contact required for battery
iii. Pt was mentally incompetent to form intent needed to intend harm – but doesn’t need to intend to harm – only needs to intend to contact. 
d. In single intent: Don’t have to appreciate the “wrongfulness” of the conduct.  Just intent contact, for whatever reason.
3. [bookmark: _Toc480393444]Dual Intent
a. Requires that the tortfeasor not only intended to contact another person, but also intended that the contact be harmful or offensive to the other person. (Dual intent could be fixed by – if a person would reasonably know that the contact would be harmful or offensive but courts haven’t done so.)
b. Ie: battery dual intent: intent to contact and intent that the contact be harmful or offensive.
c. [bookmark: _Toc480393445]White v. Muniz p46
i. 83 yr old (White) strikes care giver trying to change diaper.
ii. Both aspects of intent (intent to make contact & intent contact be harmful or offensive) must be present in states with dual intent (like CO). 
iii. Mentally deficient individuals can be found liable for intentional torts, but jury must find intent, thus insanity is not a defense to an intentional tort, but a characteristic (like age) that may make it more difficult to prove the intent element. 
iv. Here: 83yr old must have “appreciated the offensiveness of her conduct.”
d. Note: Medical battery and “helpful intent” cases where lack of consent is the issue not intent to harm.  – fare better in dual intent jurisdictions because there is no intent to harm, though there typically is intent to contact. 
e. Majority Rule: seems to be Dual Intent
i. But increasing numbers of states following single intent rule
4. [bookmark: _Toc480393446]Transferred Intent
a. Transferred Intent 
i. Intent to commit any intentional tort can be transferred to any other intentional tort. 
ii. EXCEPT intentional infliction of emotional distress. Intent for other torts does not transfer to intentional infliction of emotional distress. 
b. [bookmark: _Toc480393447]Intent transferred between people 
i. Intent to injure 3rd party is still intent & D liable. 
ii. [bookmark: _Toc480393448]Baska v. Scherzer p51
1. P hit by D1 who was fighting and intended to hit D2
2. Example of Doctrine of transferred intent (transfer between parties)
c. [bookmark: _Toc480393449]Intent Transferred between Torts
i. Using the intent for 1 tort to complete a 2nd tort.
ii. Only works for intentional torts
iii. Ie: Intend to commit a battery transfers to intent for assault
d. HYPO: law school food fight – attempting to hit friend with pie, hit dean – intent transferred to battery against dean
5. [bookmark: _Toc480393450]Liability 
a. [bookmark: _Toc480393451]Extended Liability 
i. D who commits an intentional tort is liable for all damages caused, not merely the ones intended or foreseeable. 
ii. Rule: If the elements of a tort are present, D is liable even for unforeseen consequences (i.e. liable for extended liability).
iii. Comparatively, negligence liability is generally limited to foreseeable consequences.
b. [bookmark: _Toc480393452]Child Liability
i. Generally children may be liable for torts if P can prove required elements, including intent.
ii. Young children – in some states children under 7 are presumed incapable of harmful intent (find out CA)
iii. Garratt v. Dailey: D’s age is not of consequence other than in determining what he knew and his experience, capacity and understanding.
iv. Parental Liability for Torts of their Minor Children:
1. Suing parents for damages is only possible if there is a statute that allows such a suit OR if the parents themselves are at fault in some way
2. Statutes imposing liability on parents typically require 1) child’s tort must be willful or wanton and 2) damages are limited  
a. In CA – CCP §1714.1 caps damages at 25k per tort. 
3. Intent then becomes does child’s actions fit the statutory definition that gives rise to liability. 
4. When suing parents for negligent supervision there is an enhanced standard of foreseeability. 
c. [bookmark: _Toc480393453]Liability of the Mentally Impaired
i. When a defendant intends to harm P, but does so because of insanity, ordinary rules of battery apply.  Insanity is not an excuse from tort liability.
ii. An insane person may have an intent to invade the interests of another, even though his reasons and motives for forming that intention may be entirely irrational. 
iii. Polmatier (P. 51)
1. Defendant certainly has intent for battery.
2. But:  The intent is caused by mental illness.
iv. General Rule: Treat the insane or mentally ill like any other defendants.  If they have the requisite intent, they are liable. 
v. The reason why they have that intent is irrelevant.
vi. HYPO: “Napoleon Bonaparte” defends his room from the Duke of Wellington. 
1. Has intent in both single and dual intent jurisdictions
2. Intent to contact
3. Intent to harm (that the contact be harmful)
4. battery
vii. HYPO:  The Epileptic’s Battery: D strikes P while D is in cataleptic state.
1. No intent – no battery
[bookmark: _Toc480393454]Battery
1. [bookmark: _Toc480393455]Elements
a. [bookmark: _Toc480393456]Intent
i. Intent (intending to cause harmful or offensive contact)
1. Purpose to cause harmful or offensive contact OR 
2. Knowledge harmful or offensive contact is substantially certain to occur 
ii. Single intent: intent to cause contact
iii. Dual intent: Intent to cause contact and intent that the contact be harmful or offensive. 
b. [bookmark: _Toc480393457]Actions 
i. Harmful or offensive contact 
ii. Offensive contact “offends a reasonable sense of personal dignity.”
iii. Physical harm not necessary
iv. Bodily contact is necessary – neither harm nor offense is sufficient without bodily contact 
v. What counts as contact (snatching plate out of hand -> yes; blowing smoke in someone’s face -> yes)
2. [bookmark: _Toc480393458]Rules
a. Protects the interest of bodily autonomy & dignity 
b. Battery is an intentional, un-consented-to contact with another. 
c. Volitional Act Requirement: the action taken has to be voluntary in order for it to be a tort (guy thrown in pool lands on P and breaks P’s arm – P sues, not battery – not a voluntary action)
d. [bookmark: _Toc480393459]Reasonableness of “offensive” 
i. Offensive contact “offends a reasonable sense of personal dignity.”
e. [bookmark: _Toc480393460]Snyder v. Turk
i. P (nurse) sues D (MD) for battery, P handed D an instrument and D grabbed her shoulder and pulled her face toward surgical opening saying, “can’t you see where I’m working? I’m working in a hole.  I need long instruments.”
ii. Battery includes intention for offensive contact 
iii. D says didn’t intend to harm, P & Court say intended to inflict offensive contact. 
f. [bookmark: _Toc480393461]Cohen v. Smith
i. Woman with religious convictions delivering baby at hospital.  P told MD, who told staff, their religious beliefs prevented her from being seen unclothed by a male.  MD said religious convictions would be respected.  During C section D Smith (male nurse) allegedly observed and touched P’s naked body. 
ii. Battery without physical harm (offensive contact).
g. Hypo: Touching a plate (Fisher p. 39 n. 5): snatching a plate out of a patron’s hand was a sufficient contact for battery.
h. Hypo: Tobacco smoke (Leichtman p. 39 n. 6) blowing smoke into the face of an anti-smoking advocate is sufficient contact to be battery.
i. Hypo:  Sound Waves? Light Waves – One Direction’s latest hit: playing the same song over and over really loudly is not sufficient contact for a battery against your neighbor. 
i. Compare the tort of Nuisance: Interference with the use and enjoyment of land
j. HYPO: The Promotion: P got a promotion D felt should be his.  Knowing P was very religious and sensitive to criticism D sent P a blistering email full of extreme profanity and mocking P’s religion.  D did not commit a battery. (may have committed intentional infliction of emotional distress)
k. HYPO: sensitive person on bus – bumping into them is not battery because a reasonable person would not find the contact offensive 
3. [bookmark: _Toc480393462]Damages 
a. Nominal damages: valued at $1.  This is the minimum recovery.  No need for physical harm.
b. Economic damages: these can be substantial.  Includes pain and suffering.  A jury has significant discretion, even for offensive damages. (damages that can be accurately valued – ie: medical damages and lost wages) such as medical expenses, lost earnings, lost earning capacity – recoverable upon proof
i. Parasitic Damages:  part of the economic damages. Distinguish: “stand-alone” emotional distress – the mental part of pain and suffering that arises from the physical damages (“ow” after broken nose)
c. Punitive damages – for tortfeasors who are guilty of malice or wanton misconduct (are not available in negligence cases)
d. Battery is a “trespassory tort” which result from physical force and are regarded as harmful in and of themselves.  They are actionable even in the absence of physical harm. (battery, assault, false imprisonment, some property torts) Damages are “presumed” to flow from the tort itself. 
[bookmark: _Toc480393463]Assault
1. [bookmark: _Toc480393464]Elements
a. [bookmark: _Toc480393465]Intent
i. Purpose or Knowledge (purpose to cause apprehension or knowledge that apprehension is substantially certain to occur)
b. [bookmark: _Toc480393466]Actions 
i. Apprehension of harmful or offensive contact. 
ii. Mere words is not enough -> has to be some sort of action. 
iii. Imminence – the harmful or offensive contact must be imminent  
c. Apprehension in the context of assault is “an awareness of an imminent touching that would be a battery if completed”
d. Ds who “intended to frighten” Ps may be liable for assault. 
2. [bookmark: _Toc480393467]Rules
a. [bookmark: _Toc480393468]Mere Words
i. Are not enough – words and actions are required 
ii. Words alone do not make the actor liable for assault unless together with other acts or circumstances they put the other in reasonable apprehension [of imminent contact]” Restatement (Second) of Torts §31
b. [bookmark: _Toc480393469]Imminence 
i. Must be apprehension of an imminent battery (Dickens, p58 n8)
ii. Imminent does not mean instantaneous, but rather without significant delay (question of time and geography).
c. [bookmark: _Toc480393470]Relationship to battery
i. Not every battery includes an assault (a la sleeping beauty).
d. [bookmark: _Toc480393471]Reasonable apprehension
i. Any act of such nature as to excite an apprehension of a battery (in the mind of a reasonable person) may constitute an assault - Cullison
e. [bookmark: _Toc480393472]Words negating intent
i. Words negating intent to effect immediate touching -> “I’d hit you if you weren’t so old”, “I’d stab you if cops weren’t here”, etc… There is no intent, so no assault.
f. [bookmark: _Toc480393473]Apparent ability
i. Threats with an unloaded gun are still an assault, because perp has apparent ability to shoot you (you can’t know the gun is unloaded).
g. [bookmark: _Toc480393474]Fear/apprehension
i. Apprehension is not the same thing as fear.
ii. Apprehension means you know it’s coming, you are aware (apprehension is wider then fear).
h. Interest protected: Mental autonomy / mental integrity
i. [bookmark: _Toc480393475]Cullison v. Medley p54
i. P slept with D’s minor daughter.  D’s whole family arrived with gun(s) (at least 1) and confronted P. D grabbed at gun & threatened to “jump astraddle” of P.  P not touched during incident. P feared he was about to be shot & when Ds left had chest pains.  Assault claim valid because a jury could reasonably conclude that D intended to frighten P by surrounding him in his trailer & threatening him with bodily harm while one was armed with a revolver.
ii. Assault is the touching of the mind if not the body.
iii. Any act of such nature as to excite an apprehension of a battery (in the mind of a reasonable person) may constitute an assault. 
j. HYPO: The snatch: P holding $10 bill and D walks up behind and snatches it.  P didn’t hear D approach & was unaware of D’s presence.  No assault because P had no apprehension the battery was coming. 
k. HYPO: Disagreeing roommates:   Roommates A & D are disagreeing and D throws a softball at A. Her aim is terrible and she almost hits P who ducks at the last minute.  Can P sue D for assault?  Yes – transferred intent (purpose & actions).
[bookmark: _Toc480393476]False Imprisonment
1. [bookmark: _Toc480393477]Elements
a. [bookmark: _Toc480393478]Intent
i. Purpose or knowledge to confine 
b. [bookmark: _Toc480393479]Actions 
i. (1) Intent - Purpose or Knowledge
1. purpose to confine
2. knowledge confinement is substantially certain to occur
ii. (2) Actual confinement
iii. (3) Knowledge of confinement 
1. Exception – if P is injured by confinement 
iv. (4) Confinement against P’s will. 
1. (Relationship of 4th element to defense of consent)
c. Must have all 4 actions
d. False imprisonment occurs when a person confines another intentionally without lawful privilege and against his consent within a limited area for any appreciable time, however short.
2. [bookmark: _Toc480393480]Rules
a. Interest protected: freedom to move
b. [bookmark: _Toc480393481]Reasonable means of escape
i. If there is a reasonable means of escape you are not falsely imprisoned. (ie: locked in a 1st floor room with a window you can open) (you don’t have an obligation to search for something, if you have a phobia [ie of jumping] – overcoming it would not be reasonable)
c. Confinement:
i. Area of confinement must be a specific area.
ii. You don’t have to be physically restrained, but you have to be confined (show of superior force is sufficient).
iii. “Don’t leave town” Castle hypo – as the imprisonment area starts to get large whether there is confinement becomes a question for the jury.
1. In this hypo, not false imprisonment because the area is too large
d. Knowledge of confinement
i. Victim must be aware of confinement at time
ii. Exception: If P is imprisoned without knowledge but is injured by the imprisonment.
iii. Example: Baby in the bank vault
iv. Example: Locked door and then smoke inhalation
e. [bookmark: _Toc480393482]Duress of goods
i. When you take something from someone and they can’t leave (ie: crutches, keys, pants) is a false imprisonment -> even if victim has to follow perp to retrieve pants or keys – roving imprisonment, but still imprisonment.
f. [bookmark: _Toc480393483]McCann v. Wal-Mart Stores, Inc. 
i. P & 2 minor children checked out at D Wal-Mart & upon exiting were stopped by 2 employees T & H blocking cart.  T told P, P’s son previously shoplifted, D was calling PD and P had to go with T.  T took P to area near front of store, P went as she believed she had to and PD were coming. P tried to show ID to T – P is not correct family- D brought employee B (security officer), not PD to ID kid, wrong kid.  H told wrong kid & P let go more than 1 hour later.
ii. Confinement can be based on false assertion of legal authority to confine. 
iii. Threat or claim of lawful authority. 
g. HYPO: escaped prisoner 
i. PD goes to hotel in search of escaped prisoner & manager gives wrong room.  P sleeping in room.  PD put tear gas in room, P breathes it in in his sleep & his lungs are injured.  P can sue for false imprisonment – Yes. He does not have to be aware because he was injured. (Note, there was potentially a reasonable means of escape through the open window negating his ability to sue)
3. [bookmark: _Toc480393484]Shopkeeper’s Dilemma 
a. Shopkeeper’s Dilemma: thinks sees someone take something, brings back into store if in search finds stolen property – defense against suit because of recovery of chattels.  If nothing on the guy – liable for false imprisonment & battery.  So shopkeepers have a right to stop people and search them even if they don’t find anything as long as it’s reasonable. 
b. HYPO: insolent teenage shoplifting suspect
i. Manager’s options: 
1. Recovery of the chattels
2. Search and find nothing
[bookmark: _Toc480393485]Trespass to Land
1. [bookmark: _Toc480393486]Elements
a. [bookmark: _Toc480393487]Intent
i. Intent to enter the property (it’s all single intent here)
1. Purpose to enter
2. Knowledge entry is substantially certain to occur 
ii. Intent needed: Intent to enter that property.  Not “wrongful” intent to enter.
iii. Intent doesn’t need to be to trespass, merely to enter.  
iv. Ie: going to the wrong address (house next door) is a trespass to land.
b. [bookmark: _Toc480393488]Actions 
i. Entry- personal entry or causing an object to enter
2. [bookmark: _Toc480393489]Rules
a. Interest protected: exclusive possession of real property 
b. P must prove ownership or possessory interest in land & intentional and tangible invasion, intrusion or entry by D onto the land that harms P’s interest in exclusive possession.
c. Intentional entry can be caused by personal entry or by causing an object to enter the land (possession extends beneath the surface and to at least a reasonable height above ground).
d. Baseball example: ball accidentally hit onto land is not trespass, but leaving it is as at that point you are substantially certain the entry will continue to occur.  You have both the right and responsibility to retrieve the item (correct the wrong). 
e. There can be trespass to land if the original entry was authorized. 
i. HYPO: forgotten cement base – farmer allowed state to put base for snow fence on his land.  When state removed them, left one.  Farmer killed when tractor hit it. 
1. Original entry was authorized, but leaving it was not 
2. Transferred intent made state liable (intent to trespass transferred to intent for battery)
ii. Failure to withdraw – if authorization withdrawn (asked to leave) continuing to remain on premises is trespassing.
[bookmark: _Toc480393490]Trespass to Chattels
1. [bookmark: _Toc480393491]Elements
a. [bookmark: _Toc480393492]Intent
i. Intent to interfere with chattel (intermeddle)
1. Purpose or knowledge 
b. [bookmark: _Toc480393493]Actions 
i. Actual interference (intermeddling) amounting to harm 
ii. Harm = damage or deprivation of use
1. Actual damage (not nominal damage)
2. Dispossession (deprivation of use)
c. Chattel is tangible personal property. 
d. To establish trespass to chattels P must prove D intentionally, and without justification or consent, physically interfered with use and enjoyment of personal property in P’s possession & that P was harmed thereby. School of Visual Arts.
2. [bookmark: _Toc480393494]Rules
a. Parasitic damages are available 
b. There are no nominal damages – there has to be actual harm and so the damages are based on the actual harm.
c. 1977 Maryland case: “Since any interference with the chattels is to some degree exercise of dominion, the difference between the two [conversion and trespass] becomes entirely a matter of degree.”
d. [bookmark: _Toc480393495]Dominion by controlling access 
i. Taking someone’s only set of car keys – trespass to chattels for both car keys and for car (and possibly false imprisonment)
e. [bookmark: _Toc480393496]School of Visual Arts v. Kuprewicz
i. D (former of employee of P) caused large volumes of unsolicited porn & unsolicited job applications to be sent to P, taxing P’s computer systems 
ii. Was there a valid cause of action for trespass to chattels? Yes 
iii. D must act with the intention of interfering with the property or with knowledge that such interference is substantially certain to result. 
f. HYPOS – dog and car (variety of scenarios)
i. Touching dog –nothing 
ii. Kicking dog – trespass
iii. Stealing dog – conversion
iv. Kicking car – nothing unless damage
v. Stealing car for joy ride & returning – trespass
vi. Driving car off cliff – conversion 
[bookmark: _Toc480393497]Conversion of Chattels 
1. [bookmark: _Toc480393498]Elements
a. [bookmark: _Toc480393499]Intent
i. Purpose or Knowledge 
ii. Intent to exercise substantial dominion over chattel
iii. Intent to substantially interfere with chattel
b. [bookmark: _Toc480393500]Actions 
i. Exercise of substantial dominion over chattel 
ii. Substantial interference with chattel
c. Conversion -> stealing D has “converted [stolen property] for his own use” or exercised substantial dominion over the prop (so owner no longer controls)
d. P can sue for value of prop at time and place of taking -> known as Trover
e. Mere interference [intermeddling] with chattel is not enough for conversion.
f. Getting chattel back = replevin 
2. [bookmark: _Toc480393501]Rules
a. The difference between trespass to chattels and conversion of chattels is simply the extent of interference. At some point the interference becomes great enough that the tort changes from trespass to conversion. (typically a jury matter)  - matter of degree 
b. [bookmark: _Toc480393502]Factors to consider: (top 66)
i. Extent and duration of control
ii. Defendant’s intent to assert a right to the property
iii. Defendant’s good faith
iv. Harm done
v. Expense or inconvenience caused 
c. [bookmark: _Toc480393503]Bona Fide Purchasers & Fraud Exception: 
i. Scenario 1) A has B’s coat and A sells to C, if C keeps it, C is a converter.  A did not have title so can’t transfer it to C. 
ii. If A fraudulently “buys” coat from B (fraud, as check bounces) and sells it to C, C is not a converter, B gave up coat willingly so A has a claim to title.  B is a converter, but C is not.  Unless C knows about the fraud, then C is a converter too – bottom of pg 66 note 7
iii. HYPO: Rolex - (1) owned by A (2) taken from A by B who (3) sells to C, a person who does not know of the conversion by B (i.e. is a BFP)
1. General rule: C is liable, as is B
2. EXCEPTION: 
a. C not liable when B gets title (even though by fraud or trickery).
b. Reason: B gets title (voidable, but sufficient to pass on to C as long as C is BFP)
c. B remains liable
iv. If you purchase stolen property you are a converter unless D1 converted the chattel by fraud and you don’t know about the fraud. 
d. Parasitic damages are available 
[bookmark: _Toc480393504]Intentional Infliction of Emotional Distress
1. [bookmark: _Toc480393505]Elements
a. [bookmark: _Toc480393506]Intent
i. P must prove D intended to cause emotional harm or acted with reckless disregard of whether P might suffer such harm
ii. “An actor intends severe emotional harm when the actor acts with the purpose of causing severe emotional harm or when the actor knowing that severe emotional harm is substantially certain to result. An actor acts recklessly when the actor knows of the risk of severe emotional harm (or knows facts that make the risk obvious) and fails to take precaution that would eliminate or reduce the risk…” pg 581 Rst §46 comment h
b. [bookmark: _Toc480393507]Actions 
i. Extreme and outrageous conduct 
ii. Repetition 
iii. Abuse of Authority
iv. If D knows P has a particular vulnerability 
c. Different from parasitic damages for emotional distress resulting from a physical injury – it is a stand-alone claim
2. [bookmark: _Toc480393508]Rules
a. Interest protected: mental autonomy and integrity
b. P must establish causation – direct link between D’s actions and P’s harm.
c. [bookmark: _Toc480393510]Extreme and Outrageous Conduct
i. Extreme and outrageous conduct = conduct “so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in civilized society” Restatement (Second) of Torts
ii. Repeated offensive conduct can bring the conduct into the realm of outrageous
iii. Abuse of power can be considered outrageous
iv. Reckless conduct, not just intentional conduct can support a claim for intentional inflection of emotional distress 
v. [bookmark: _Toc480393511]GTE Southwest, Inc. v. Bruce (p582)
1. Ps (employees of D) allege supervisor Shields was regularly grossly abusive, threatening and degrading.  S regularly used vulgarities, pounded fist, screamed, made employees vacuum offices daily, and would walk quickly or lunge at employees.  Ps repeatedly asked him to stop. 
2. In determining whether certain conduct is extreme and outrageous, courts consider the context and relationship between the parties. 
3. Held: D goes beyond the bounds of tolerable workplace conduct. Occasional malicious and abusive incidents shouldn’t be condoned, but must often be tolerated, however once conduct becomes a regular pattern & continues despite victim’s objection, it can no longer be tolerated.  The severity and regularity of Shield’s behavior is what brings it into the realm of extreme and outrageous.
vi. Important factors re Conduct:
1. Relationships (or vulnerability)
2. Repetition 
d. [bookmark: _Toc480393509]Requirements: Presence & Knowledge of Presence 
i. P must be present 
ii. D must know that P is present 
iii. Father – Daughter Hypos
1. Hypo 1 
a. D beats father.  
b. P (daughter) comes on scene. 
c. D looks over, sees P, and then severely beats father.
2. Hypo 2
a. Same facts as 1 except 
b. D does not see P. 
c. But D knows father lives with daughter.
3. Hypo 1 is intentional infliction of emotional distress, Hypo 2 is not 
4. Hypo 3: 
a. D knows that P lives with father. 	
b. Hears P say “Bye Dad.  I’ll be right back.”  	
c. P leaves. 
d. D beats up father and leaves.  
e. Daughter returns.
5. Hypo 3 - Not intentional infliction of emotional distress – there is an emerging exception for this arrival after scenario which is expanding “presence”
iv. HYPO: molested child – currently parents cannot sue for intentional infliction of emotional distress, but some courts are relaxing this 
e. [bookmark: _Toc480393512]How do you know there is severe emotional distress?
i. Physical manifestations (anxiety, depression, nightmares)
ii. Proof of medical treatment & diagnosis
iii. Evidence of duration & intensity of distress
iv. Proof the distress caused significant impairment of day to day functioning 
v. Extreme & outrageous nature of defendant’s conduct 
vi. Emotional distress must be severe or even debilitating  
vii. This has to be standalone emotional harm (not parasitic damages for bodily harm).  You can have physical injury as a result of emotional harm (ie; ulcer). 
viii. Like assault – emotional distress is a purely mental state
f. If the emotional harm causes bodily harm, actor is also liable for the bodily harm. (Rst. 2nd §46)
g. Common Carriers Insult Rule 
i. Insults aren’t enough – unless you are a common carrier – (transports passengers for a fee) then you are liable for gross insults. (? v a railroad case)
ii. Traditional Rule: Common carriers and innkeepers
iii. Hypo: The Rude Conductor – liable for insults 
h. [bookmark: _Toc480393513]Third Party Intentional Infliction of Emotional Distress
i. Notes Restatement (Second) of Torts §46: “where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly cases severe emotional distress: 
1. (a) to a member of such person’s immediate family who is present at the time, whether or not such distress results in bodily harm, or 
2. (b) to any other person who is present at the time, if such distress results in bodily harm.”
ii. Victim must be present for the action of Perpetrator in order to be harmed. 
1. Emerging exceptions:
a. Molestation / arrival soon or after (expanded “presence”)
b. Are not principled – indicate something is wrong with the law & that the law will begin to change
iii. [bookmark: _Toc480393514]Homer v. Long (pg586)
1. P sues his wife’s therapist for intentional infliction of emotional distress for seducing his wife while she was hospitalized. No cause of action as he was not present to witness behavior. 
2. Intent – D did not have purpose but did have knowledge that P & wife were married. 
3. Severe and Outrageous Conduct has to be directed at P or directly witnessed by P and here it was not.

[bookmark: _Toc480393515]Defenses 
1. Most defenses are affirmative defenses – meaning D has the burden of pleading and proving them. 
2. Most defenses accept the prima facie case (don’t challenge the elements).  They accept the elements and supply a justification. 
3. Analytically: Do the prima facie case first and then turn to any privileges.
4. A defense to an intentional tort is called a privilege. 
5. Observing Privileges (Defenses) - In most cases resolution depends on reasonableness and degree (were D’s actions reasonable given facts).  This is not true in all cases such as sexual battery where degree of battery (duration of time) is not relevant.
6. 3 categories of defenses:
a. Response to something plaintiff did
i. Self-defense
ii. Defense of others
iii. Defense of property
iv. Recapture of chattels 
b. Consent
c. Privileges not based on plaintiff’s conduct 
i. Public necessity
ii. Private necessity
7. Discipline
a. In states where children are permitted to sue parents for torts, parents still have a privilege to discipline their children and to use reasonable force and confinement to do so.  The limits are ill-defined. 
b. Cases tend to give parents fair amount of leeway: concern about intruding on parental rights 
c. Privilege applies to teachers (less than parents)

[bookmark: _Toc480393516]Self Defense and Defense of Others
1. [bookmark: _Toc480393517]Elements
a. D’s actions can be justified as self-defense if there is an actual or reasonably apparent threat to his safety and the force employed was not excessive in degree or kind.
2. [bookmark: _Toc480393518]Rules
a. Privilege of self-defense is based on the prevention of harm to the actor, not the desire for retaliation or revenge, no matter how understandable that desire. 
b. Protects interest of bodily integrity
c. Assault or imprisonment in self-defense: §67 Rst of Torts 2nd – one might be privileged to commit assault (even if the contact itself would not be privileged) or false imprisonment in self-defense. 
i. You can threaten something you can’t actually do.
d. D who is attacked is not required to retreat or otherwise avoid need for self-defense in order to use deadly force (some states require reasonable retreat unless D is at home).
e. Privilege extends to defending others as long as belief other is being attacked is reasonable and amount of force used in defense is reasonable. 
f. Reasonable force is objective – look at facts and determine what force would be reasonable. 
g. Deadly force is permissible to defend from: when your life is threatened, very serious harm, sexual attack.
h. Mistake: 
i. What if you think there’s a reasonable apparent threat (guy runs up to you outside of a bar in which you’ve just had an argument and you turn & hit him, but it’s the wrong guy.)  but you are mistaken - Yes, you still have the privilege of self-defense (as long as your mistake is a reasonable one under the circumstances).  
ii. Courts are split on if you make a mistake in defending a 3rd person. 
i. [bookmark: _Toc480393519]Touchet v. Hampton (p73)
i. P is former employee of D who left him several threatening messages, D went to P’s new employer and hit P several times.  D had to be pulled off of P by new coworkers, D claimed self-defense stating P yelled at him upon entering P’s office and D thought he was going to follow through on threats.
ii. No actual or reasonably apparent threat to D was present.
iii. Had there been threat, D used excessive force, negating his self-defense claim. 
j. HYPO: Indiana Jones – shot guy who was waiving a sword in a duel-like standoff – was self-defense. 
[bookmark: _Toc480393520]Defense & Repossession of Property
1. [bookmark: _Toc480393521]Elements
a. Defense of property also requires the use of reasonable force. 
b. You have to ask a trespasser to leave before using force.  If they are using force you can immediately use reasonable force without asking them to leave first. 
c. You cannot use deadly force to defend property. (You can to defend your self)
d. You are allowed to threaten force you are not otherwise allowed to use (but not use it) to defend property. 
e. Give warning if feasible
f. Trespasser has no right to resist.  Privilege can turn into privilege of self-defense
g. Force to recapture real property?  Courts are split 
2. [bookmark: _Toc480393522]Rules
a. An owner of premises is prohibited from willfully or intentionally injuring a trespasser by means of force that either takes life or inflicts great bodily injury.
b. [bookmark: _Toc480393523]Katko v. Briney	
i. D’s set up spring gun aimed at trespasser’s legs and shot off leg of P who sued for battery.  Defense of property not held because of D’s excessive use of force. 
ii. Illustrates principle of life v property
iii. An owner of premises is prohibited from willfully or intentionally injuring a trespasser by means of force that either takes life or inflicts great bodily injury.
iv. “a possessor of land cannot do indirectly and by a mechanical device that which, were he present, he could not do immediately and in person….” Restatement rule re devices
c. [bookmark: _Toc480393524]Brown v. Martinez
i. D shot into area of his property he thought trespassers weren’t to scare them off but shot P in leg.  Court ruled use of gun was excessive force for mere trespassing and D was liable for damages. 
ii. Transferred intent example – he intended to commit an assault (purpose to scare them) but was liable for battery.
iii. Privilege to defend property would have worked for the assault (had he not shot the kid) 
iv. Transferring a privileged intent (threaten force to protect property) to complete the tort of battery.
v. Threatening force is privileged, even force you are not privileged to use (you can threaten to kill someone), but use of the force that causes grave injury is not. 

[bookmark: _Toc480393525]Recapture of Chattels – Common Law
1. Merchant can recapture stolen chattel:
a. But must be in “hot pursuit”
i. Can use reasonable force if in hot pursuit, but should give warning first unless circumstances clearly indicate warning would be futile. 
ii. Otherwise privilege ends and you have to call the PD.  
b. If merchant is wrong & uses force to retake chattel: no privilege 
i. (or commits any intentional tort: false imprisonment, etc… no privilege)
2. Teenage Thief hypo (class 10)
a. Shop keeper sees a teen steal a knife, 4 days later sees the teen, grabs and searches him.  Was teen’s twin brother, knife on him because he borrowed jacket. 
b. Days later – can’t use recapture of chattels privilege 
c. Shopkeeper’s privilege – reasonable belief (not really, too much time) did not do a reasonable investigation 
[bookmark: _Toc480393526]Shopkeeper’s Privilege – Rst. §120A – Temporary Detention for Investigation
1. One who reasonably believes that another has tortuously taken a chattel upon his premises, or has failed to make cash payment for a chattel purchased or services rendered there, is privileged, without arresting the other, to detain him on the premises for the time necessary for a reasonable investigation of the facts. 
2. Comment d explains the privilege differs from the privilege to use reasonable force to recapture a chattel, because it protects a shopkeeper who has made a reasonable mistake regarding the guilt of the suspect.
3. Comment d privilege is of detention only
4. Language says “detain him on the premises” but the courts do not interpret this to mean you have to get them before they leave the premises … courts are pretty expansive on allowing you to follow someone out 
5. Can use “reasonable force” to detain… but the force has to be for the purpose of detention not intended or likely to cause bodily harm.
6. Shopkeeper’s privilege is difficult to get right and can be tricky. 
7. Reasonable force may be used to detain the person; but…use of force intended or likely to cause bodily harm is never privileged for the sole purpose of detention is to investigate, and it becomes privileged only where the resistance of the other makes it necessary for the actor to use such force in self-defense.  In the ordinary case, the use of any force at all will not be privileged until the other has been requested to remain; and it is only where there is not time for such a request, or it would obviously be futile, that force is justified. Rst Torts 2nd §120A comment (h).
8. [bookmark: _Toc480393527]Gortarez v. Smitty’s Super Valu, Inc. 
a. P detained for suspected shoplifting after leaving D’s store, put in choke hold and injured. Searched without warning. When Gortarez yelled, Gibson put Gortarez in a choke hold and held Gortarez after he told the men that he had left the vaporizer inside the store. Held Gortarez until check out boy confirms merchandise not stolen. 
b. Example of purpose and manner of detention being unreasonable so not falling under shopkeeper’s privilege.
i. Searched without telling what they were looking for
ii. Search took place outside the store 
[bookmark: _Toc480393528]Consent
1. [bookmark: _Toc480393529]Elements
a. Cases with the defense of consent rely heavily on the facts. They look at the relationship between the parties, if the “consenting” party was able to give consent
b. Pg88-89 Austin & Berwyn Hypo from text: after a romantic dinner Austin kisses Berwyn & caresses Berwyn’s neck.  One of B’s vertebrae snap. 
i. Consent comes from the circumstances & the societal/cultural norm in this case
ii. Consent can come from the facts. 
iii. Does the consent cover the vertebra – inverse of doctrine of extended liability…. If you consent to the touching you consent to unexpected consequences…she consented to the touching  
c. Apparent consent – you can rely on reasonable appearance of the facts
d. Look to the circumstances to show consent
e. Extent of consent: unexpected consequences.  (inverse of doctrine of extended liability)
2. [bookmark: _Toc480393530]Entering into Consent 
a. Expressly: orally or in writing
b. Impliedly: consent through actions
i. Ie: Austin & Bewyn or lifting arm for shot 
c. Impliedly: consent implied in law
i. Ie: medical treatment in an emergency
d. [bookmark: _Toc480393531]Incapacity to Consent 
i. Incapacity: Person consenting cannot understand the risks
ii. Minors: varies by age
iii. Adults: It must be shown that the specific adult was unable to consent. 
iv. Temporarily Incapable Adults: Drunkenness
v. Statutes intended to protect a class (Statute disallows consent)
1. Ie: Child Labor Laws
vi. Relationships and Capacity to Consent 
1. Jailers/Inmates (Robins p 89)
2. Employers/ Others?
3. [bookmark: _Toc480393532]Robins v. Harris 
a. P is an inmate who performs fellatio on D a guard after he pulls her from her room during a lockdown.  D claims she consented.  Jailors can’t claim inmates consented in the criminal context and court holds they should not then be able to claim it in a civil context as inmates are not autonomous and thus unable to consent. 
e. Substituted consent: adult family members or guardians can provide consent for minors or incapacitated adults. 
3. [bookmark: _Toc480393533]Scope of Consent 
a. Geographic Limits 
i. Hypo: left ear, right ear switch – not covered
b. Temporal Limits 
i. Ie: base of snow fence 
c. Conditional Limits 
i. [bookmark: _Toc480393534]Ashcraft v. King 
1. 16 year-old consented to surgery on condition that blood be transfused from her family members only.  Family donated blood but she was transfused with other blood & infected with HIV.  Sued and won for battery since the transfusions exceeded the consent given. 
2. Right to bodily autonomy
3. Example of conditional consent
d. [bookmark: _Toc480393535]Medical Consent & Exceeding Scope of Consent
i. Informed consent – if they don’t give you all of the risks & alternatives than you aren’t in a position to consent 
ii. [bookmark: _Toc480393536]Kaplan v. Mamelak
1. Battery is upheld when doctor performs a substantially different procedure than the one consented too.  In this case the dr operated on the wrong vertebra. 
iii. “Law deems a patient to have consented to a touching that although not literally covered in the patient’s express consent, involves complications inherent to the procedure.”
iv. Exceeding the scope of consent isn’t limited to medical battery.  (ie: fighting Milams biting off knuckle outside scope of consent to fight)
v. Doctors are not liable for treating patients without their consent, or in excess of their consent in the event of an emergency. (the law implies consent in emergencies pg 92 note 2)
4. [bookmark: _Toc480393537]Effectiveness of Consent 
a. [bookmark: _Toc480393538]Fraud, Misrepresentation & Coercion 
i. Consent procured by fraud is not valid. 
ii. Failure to disclose
1. Doe v. Johnson (94)
a. Doe contracted HIV from magic Johnson… she consented to sex, but not to HIV, the consent was procured fraudulently.  Johnson knew or should have known he had HIV.  Did not inform Doe he had HIV.  One who has an STD and knows that his partner does not know he has the STD, commits a battery by having sexual intercourse. 
b. Consent procured by fraud
2. Hypo: The Affair I - do you have herpes, no – but is a lie.  = Affirmative misrepresentation
3. Hypo: The Affair II - he has herpes, she doesn’t ask, he doesn’t tell = negative misrepresentation
4. Someone who knows they are infected but does not tell a partner or provide protection has committed a battery. 
b. What’s the test for what has to be disclosed?
i. Material effect
ii. Would it have had an effect on the person’s decision?  If it would have, the consent is invalid. 
c. [bookmark: _Toc480393539]Consent to Crime
i. Courts are split on is the consent effective 
1. Majority: Consent to a crime does not bar tort suit (you can’t consent to a crime so it’s not a defense and you can sue)
2. Restatement: Consent is effective to bar suit
a. Restatement 2nd of Torts §892C (1979) – consent to a crime bars recovery just as in any other case (ie: injury in illegal boxing match). 
ii. However – if statute makes conduct illegal to protect plaintiff from their own consent (minors can’t consent to sex) then consent does not bar a claim. 
iii. Consenting to a criminal act does not extend to things not consented for (consent for an illegal abortion is not consent for negligent infliction of harm).
[bookmark: _Toc480393540]Public Necessity
1. [bookmark: _Toc480393541]Surocco v. Geary
a. 1884 fire – city destroyed P’s house to create a (unsuccessful) fire break.  P sued for the value of goods they were unable to save and lost.  Individual rights of property give way to higher laws of impending necessity.
2. The privilege of public necessity protects against actual harms done, where public rather than merely private interests are involved.  This protects not only the government, but private individuals who act in the public interest. 
a. Complete privilege – gov can come use/destroy your property
3. [bookmark: _Toc480393542]Wegner v. Milwaukee 
a. pg 98 note 3 - constitution’s taking clause to make city pay for intentional damage to private property – minority rule 
b. Surocco v. Geary is rule in CA

[bookmark: _Toc480393543]Private Necessity
1. [bookmark: _Toc480393544]Ploof v. Putnam - 1908
a. D owned an island.  During a storm P moored their boat to D’s dock.  D unmoored it, the boat was destroyed and P & family injured.  Court held for P.  P entered D’s land out of necessity and was thus not trespassing. 
b. P sued for conversion of chattels & battery.
c. D claimed defense of property. 
d. P asserts private necessity.  
i. Private necessity trumps defense of property. 
ii. Private necessity allowed for damages for the boat as well. 
2. [bookmark: _Toc480393545]Vincent v. Lake Erie Transportation Co. 
a. D’s boat remained moored to P’s dock during a storm & damaged the dock.  Liable for damages. 
b. Example of private necessity privilege. 
c. Rationale for allowing recovery: unjust enrichment 
d. P sued for trespass to chattels (or conversion of chattels if the damage is severe enough)
e. Privilege saves you from punitive damages
f. Das boat scenario – if the boat sank during the storm – still liable – even though there is no more unjust enrichment, they used someone else’s property in trying to save their own. 
3. Ploof & Vincent are consistent: same intention – to protect property, same privilege (private necessity), difference is in one the property used was damaged and in the other it was not, so Ploof didn’t have to pay for any damage he didn’t cause. 
4. Ploof is consistent with Surocco – both value life above property – public necessity does not allow compensation & private necessity does allow compensation 
a. Public necessity is a complete privilege – you can use it and pay nothing
b. Private necessity is an incomplete privilege – you can use it but you have to pay for damages 





[bookmark: _Toc480393546]NEGLIGENCE
[bookmark: _Toc480393547]Duty / Establishing Negligence (CH 5)
a. [bookmark: _Toc480393548][bookmark: _Toc480393549]The Reasonable and Prudent Person Standard- RPP Standard of Care: 
i. Ordinary care/general duty of care is the care a reasonably prudent person would use under the same or similar circumstances to avoid or minimize the risks of harm to others. It is the duty of every person to use ordinary care not only for his own safety and the protection of his property, but also to avoid serious injury to others.
ii. The reasonable person exercises care only about the kinds of harm that are foreseeable to reasonable people & risks that are sufficiently great to require precaution. 
iii. RPP Test 
1. RPP test is an objective test
2. How does the RPP act if there’s no foreseeable risk? – You ignore any potential risk that doesn’t exist. 
3. How does a jury determine whether the defendant acted as an RPP in a particular situation? (mental process – evaluate what a fictional RPP would have done in the same circumstances) 
4. If the defendant fails the RPP test – they are negligent 
iv. Think about it this way:  Juror does 2 things: 1) what did D do, 2) what would RPP do?
v. Restatement Second of Torts §298 comment b: “The care required is reasonable care.  The standard never varies, but the care which it is reasonable to require of the actor varies with the danger involved in his act and is proportionate to it.  The greater the danger, the greater the care that must be exercised.”
1. HYPO: Tort book toss – Selmi throws torts book, Student tries to catch it
2. HYPO: Baby toss – Selmi throws you a baby – you are much more careful.  Amount of risk is higher with baby 
vi. [bookmark: _Toc480393550]Stewart v. Motts
1. P was assisting in a car repair using gasoline at D’s auto shop.  During the repair (facts contested) the car backfired and P was burned.  P sued D for negligence.  Jury found for D.  P appealed citing TC error in not providing a jury instruction that the “dangerous instrumentality” (gasoline) required a higher standard of “extraordinary care.”  TC holding affirmed. 
2. The standard of care is always reasonable care. 
3. Case illustrates general rule – standard is reasonable care.
4. What care is “reasonable” is proportionate to the danger involved.
vii. Dangerous Instrumentalities 
1. The standard of care remains the reasonable and prudent person standard, but if the foreseeable danger is high the reasonable person will exercise a greater degree of care than if the foreseeable danger is low. 
2. The standard stays the same.  The amount of care that constitutes reasonable is what changes. 
viii. [bookmark: _Toc480393551]Circumstances in which RPP acts
1. Internal and external circumstances 
2. Give the RPP the physical characteristics of the D. 
3. Hypo: Country road – lawyer driving down narrow country road hasn’t driven down in 20 years & has superior memory – remembers very sharp corner – there is an accident & Lawyer is sued for negligence.  We give the RPP:  
a. External: driving down narrow country road
b. Internal: superior memory (fairness)
4. Hypo: Paint thinner – guy with paint thinner and gas in garage and when power goes out goes in there with a candle & the whole thing blows.  He says he didn’t know paint thinner was flammable. RPP:
a. Internal: knows paint thinner is flammable - a reasonable person should have some level of reasoning.  There is a minimum amount of knowledge one should have (like gravity).
5. Hypo: Worn Tires – D is driving car and tire bursts and D hits P and P sues for negligence because tire was worn.  D – I don’t know anything about tires, my spouse takes care of them and that’s true.  
a. Given the way the world works there is a base level of knowledge you need to know if you are driving a car.  
ix. [bookmark: _Toc480393552]Contributory Negligence
1. CL: if P is contributorily negligent they could not recover (P’s contributory negligence was a complete defense).  
2. Modern: comparative fault. 
3. Common law calls P’s negligence “contributory negligence” and in some states bars P’s recovery.  In most states, including CA, contributory negligence reduces P’s damages, but does not bar recovery. 
a. P should take reasonable care for him/herself
b. [bookmark: _Toc468428379][bookmark: _Toc468451921][bookmark: _Toc468452063][bookmark: _Toc468452239][bookmark: _Toc468452855][bookmark: _Toc468453806][bookmark: _Toc468555640][bookmark: _Toc468560570][bookmark: _Toc468636446][bookmark: _Toc468642718][bookmark: _Toc468805910][bookmark: _Toc480393554][bookmark: _Toc468428380][bookmark: _Toc468451922][bookmark: _Toc468452064][bookmark: _Toc468452240][bookmark: _Toc468452856][bookmark: _Toc468453807][bookmark: _Toc468555641][bookmark: _Toc468560571][bookmark: _Toc468636447][bookmark: _Toc468642719][bookmark: _Toc468805911][bookmark: _Toc480393555][bookmark: _Toc468428381][bookmark: _Toc468451923][bookmark: _Toc468452065][bookmark: _Toc468452241][bookmark: _Toc468452857][bookmark: _Toc468453808][bookmark: _Toc468555642][bookmark: _Toc468560572][bookmark: _Toc468636448][bookmark: _Toc468642720][bookmark: _Toc468805912][bookmark: _Toc480393556][bookmark: _Toc468428382][bookmark: _Toc468451924][bookmark: _Toc468452066][bookmark: _Toc468452242][bookmark: _Toc468452858][bookmark: _Toc468453809][bookmark: _Toc468555643][bookmark: _Toc468560573][bookmark: _Toc468636449][bookmark: _Toc468642721][bookmark: _Toc468805913][bookmark: _Toc480393557][bookmark: _Toc480393558]The Emergency Doctrine 
i. For emergency instruction proponent must show sufficient “evidence to support a finding that [proponent] had been suddenly place in a position of peril through no negligence of his or her own, and in meeting the emergency…acted as a reasonably prudent person would in the same or similar situation.”
ii. [bookmark: _Toc480393559]Posas v. Horton
1. P driving and has to slam on brakes when a pedestrian steps into the road.  D rear ends P & admits following too closely.  P makes bodily injury negligence claim. TC issues a “sudden emergency” jury instruction.  Jury finds for D.  P appeals citing instruction in error.  Holding overturned and remanded for new trial.  Situation in question not a sudden emergency. 
2. Example of not an emergency – D was following too closely which caused/contributed to the emergency. 
3. Illustrates school of thought that the emergency circumstance should be part of the circumstances used in determining “reasonable” care, not a separate issue. 
iii. How does the existence of an emergency affect the standard of care?  - it does not.  
1. Thus the emergency jury instruction is redundant 
iv. How does the existence of an emergency affect how the RPP acts? 
1. There isn’t time to evaluate and reason through the alternatives. Information is limited and there’s no time to process. 
v. Hypo: Pandor was riding his bicycle down the street in a bike lane on a very dark day. Suddenly, a bolt of lightning hit the street right in front of him.  He instinctively swerved his bike to the left into traffic. Dolores was driving down the street. When she saw Pandor swerving towards her, she quickly pumped her brakes. However, the brakes were worn and did not immediately catch.  As a result, Dolores hit Pandor, who sues Dolores for negligence. Dolores claims Pandor was contributorily negligent.  Which is true:
1. (a).  Pandor may be entitled to an instruction under the 	emergency doctrine. (Yes if jurisdiction uses them)
2. (b)   Pandor will not be entitled to an instruction under the 	emergency doctrine because he is a plaintiff.   (No)
3. (c) Dolores may be entitled to an instruction under the 	emergency doctrine.  (No – Delores caused the emergency with her worn brakes)
4. (d) Neither Pandor nor Dolores will be entitled to an instruction 	under the emergency doctrine because that doctrine has been abolished.  (Doctrine not abolished, how used in jury instructions depends on jurisdiction)
c. [bookmark: _Toc480393560]Physical Disability
i. No liability to X where a X’s alleged negligence is caused by a sudden physical impairment that is unforeseeable (like a stroke). 
ii. In some cases federal and state law will play a role in determining D’s obligations, in some there is a common law standard.  By some common law standards D may be expected to take greater care in light of P’s disability. 
iii. Intoxication – general rule is that an intoxicated person owes the same duty of care as a sober person, and that if his overt conduct would be negligence in a sober person, it is also negligence in a drunken one. 
1. RPP is sober 
2. Intoxication is an external factor and the person has control over whether they become intoxicated or not. 
3. Hypo: Drunk Driver 1: erratic driving 	Comment by Andrea Steffan: 8:35 stopped paying attention  - catch on recording
4. Hypo: Drunk Driver 2: drunk person drives just like a sober person, but then hits someone.  RPP sober. 
5. Evaluation of CONDUCT only – if they drove reasonably, they are not negligent… negligence isn’t the drinking it’s the driving  
iv. [bookmark: _Toc480393561]Shepherd v. Gardner Wholesale, Inc. 
1. P had a visual impairment and tripped over a concrete slab in front of D’s store.  Held: P not negligent by using public sidewalks with an inability to see what a person with normal vision would see.  A person with impaired vision is not required to see what one with normal vision would see.  D said P was contributorily negligent. 
2. Person walking with impaired vision has a higher risk.  RPP would take more caution because of the greater risk. (ie: walk slower, use cane)
3. A person with a disability is not required to exercise a higher degree of care to avoid injury that is required of a person without that disability.  Ordinary care in a person with a disability is such care as an ordinarily prudent person with a like infirmity would have exercised under the same or similar circumstances. 
v. Restatement 3rd §11(a) – “the conduct of an actor with a physical disability is negligent only if it does not conform to that of a reasonably careful person with the same disability.” 
vi. “The conduct of the handicapped individual must be reasonable in the light of the knowledge of his infirmity, which is treated merely as one of the circumstances under which he acts.”
d. [bookmark: _Toc480393562]Mental Disability 
i. Neither insanity nor mental deficiency relieves an actor of liability – still must conform to general standard of care. 
ii. Low intelligence or other mental or psychological limitations do not either.  Still RPP standard of care.
iii. Mental disability does not excuse a person from liability for “conduct which does not conform to the standard of a reasonable man under like circumstances.” Rst 2nd Torts §283B.   
1. Based on public policy considerations
a. Allocates losses between 2 innocent parties to the one which caused or occasioned the loss. (We don’t do this, the general rule is fault)
b. Provides incentive to restrain the dangerous 
c. Deters fakers
d. Avoids problems of courts & juries attempting to identify & assess significance of disability. Efficiency: too hard to evaluate these mental states & we avoid that we treat them as they can reason. RPP
e. Forces people with disabilities to pay for damage they cause if they “are to live in the world”
2. Policies are currently to provide those with disabilities the least restrictive environment (IDEA, ADA)
a. These policies reflect that those with disabilities should be treated in the same way as non-disabled persons. 
iv. [bookmark: _Toc480393563]Creasy v. Rusk
1. D had Alzheimer’s and was a patient in a care facility.  He had known aggressive & combative episodes.  One night 2 CNA’s were putting him to bed and he repeatedly kicked P who was trying to put his legs in bed.  Held that D’s disability did not exempt him from duty of care, but that D not liable as a result of the patient / caretaker one-way duty of care.  
2. A person with mental disabilities is generally held to the same standard of care as that of a reasonable person under the same circumstances without regard to the alleged tortfeasor’s capacity to control or understand the consequences of his or her actions. 
3. It’s a form of strict liability if you think about it – he can’t meet the standard because he can’t reason
a. Court cites the public policy reasons above 
v. General Rule: We assume the RPP can reason
vi. Minimal things we expect people to know: gravity, fire burns, water drowns, flammable catches on fire, lose board tips, effect of their weight.
e. [bookmark: _Toc480393564]Expertise & Special Training 
i. [bookmark: _Toc480393565]Hill v. Sparks
1. D was an earth scraper (tractor) driver with several seasons experience. At a show he had his sister stand on a ladder on the machine.  Upon hitting a mound of dirt the scraper bounced and the sister was thrown off and run over before D could stop.  Wrongful death action.  D had experience with the machines & had just heard a manufacturer’s employee tell a boy to get off the scraper because if he fell, he’d fall under the wheel. App court remanded for jury to determine if D met requisite standard of care. 
ii. “Standard of the reasonable man requires only a minimum of attention, perception, memory, knowledge, intelligence, and judgment in order to recognize the existence of the risk.  If the actor has in fact more than the minimum of these qualities, he is required to exercise the superior qualities that he has in a manner reasonable under the circumstances.” §289 Rst 2d 
iii. What is reasonable is increased for individuals with special training and professionals – ie: sports coach with injury training, day care worker with infants
f. [bookmark: _Toc480393566]Minors - the Standard of Care for Minors 
i. Rule for children: “In considering the claimed negligence of a child, you are instructed that it is the duty of a child to exercise the same care that a reasonably careful child of the same age, intelligence, maturity, training, and experience would exercise under the same or similar circumstances.”
1. Subjective (highly subjective standard tailored to the kid)
2. Exception: kid engaged in adult activity
3. Exception: kid engaged in inherently dangerous activity 
a. Almost all dealing with mechanized vehicles (rarely guns)
b. Golf cart hypo: P’s attorney would need to argue the risks, heavy, fast, types of injuries, rate of injures
c. Protects the need of children to be children but at the same time discourages immature individuals from engaging in inherently dangerous activities 
ii. CA Rule: [Name of plaintiff/defendant] is a child who was ___ years old at the time of the incident. Children are not held to the same standards of behavior as adults. A child is required to use the amount of care that a reasonably careful child of the same age, intelligence, knowledge, and experience would use in that same situation.  (402 Standard of Care)
iii. Minority rule: “Rule of 7s” a few courts still hold 0-7 incapable of negligence as matter of law, 7-14 presumed incapable of negligence, 14+ presumed capable of negligence.  
1. Rst 3rd – children under 5 can’t be negligent as a matter of law 
iv. [bookmark: _Toc480393567]Robinson v. Lindsay 
1. P, 11 year old Kelly Robinson lost full use of a thumb in a snowmobile accident.  13 year old Billy Anderson was driving the snowmobile.  TC included jury instructions for standard of care for children, but not of standard of care for adults and ordered a new trial.  App. affirmed order. 
2. When a child engages in an activity that is inherently dangerous, as in the operation of motorized vehicles, the child should be held to an adult standard of care. 
3. Adult standard of care for children engaging in adult activities 
v. HYPO: Dolt, a 15 year old, drove his father’s car over to Smith’s house, where they took illegal drugs. Dolt got back in the car and drove safely down the street, but hit Panic’s car as it crossed the intersection. Panic sues Dolt for negligence.  
1. The adult or inherently dangerous activity standard will apply, and Dolt could be found liable under that standard.
2. [bookmark: _Toc480393568]Specification of Particular Standards or Duties
a. [bookmark: _Toc480393569]Role of Judge and Jury 
i. Role of Judge: Find and set forth the law during the trial and in the jury instructions
ii. Role of Jury: 
1. Find the facts (i.e.: decide disputed issues of fact) and 
2. Apply the facts to the law given by the judge in the jury instructions. 
a. After finding the facts, the jury would decide whether D (or P) acted as an RPP under the circumstances.
b. [bookmark: _Toc480393570]Supplanting the Jury: 
i. Situations when the court takes the breach issue from the jury
ii. 1. As a matter of fact in an individual case: no reasonable jury could find otherwise.  Ie: 99 witnesses say light was green, 1 isn’t sure.  Judge can tell the jury they have to find the light was green
iii. 2. By imposing a rule of law governing recurring, generic fact situations.
1. Example #1: Marshall & Chaffin
a. “Range of lights” CL rule: driver is negligent if he or she can’t stop within the range of his lights.  Other circumstances do not matter. 
2. Example #2: the “stop, look, and listen” (and get out) rule.  (get out of your car at a RR crossing) 
3. Example #3: the Glaucoma test (blow air in your eye) because of 1 case in WA.  Dr med malpractice defense of “no one does this” so court said as a matter of law you had to give the test and so then everyone had to have the test.
4. Generalized rules of law often don’t work because small acts make them unreasonable. Courts don’t really do this anymore. 
iv. 3. When a party is negligent per se.
c. [bookmark: _Toc480393571]Marshall v. Southern Railway Co.
i. P appealed after D’s MSJ granted.  Ap. C Affirmed.  Road narrowed by half for a railway trestle and P drove into trestle (P claims a car approached with bright lights).  Held – it’s a general rule of law that the operator of a motor vehicle must exercise ordinary care & keep reasonably careful lookout.  P was driving too fast to stop in time. 
ii. Judge made the CL “within the range of lights” when driving at night. 
1. This is a rule of law made by the court.
d. [bookmark: _Toc480393572]Chaffin v. Brame 
i. P was driving 40mph when an oncoming car refused to dim his brights.  P was blinded by the lights and ran into a truck left unlighted and blocking the entire R lane.  P sued the person responsible for the truck, but D claimed P was contributorily negligent as a matter of law.  
ii. Uses the Marshall “rule of law” mandating the ability to stop within the range of your lights, but does not apply it as P did everything RPP would do. 
iii. Held: P did everything a RPP would do (reduced speed when blinded by oncoming lights) and had no reason to anticipate or expect that D’s truck was left obstructing the R lane without lights or warning signals.  P not guilty of contributory negligence as a matter of law.  TC did not error. 
e. Negligence as a matter of law 
i. Courts will find P (sometimes D) negligent as a matter of law -> court concludes on the facts that reasonable persons could not find that they were not negligent and directs a verdict for the opposing party on the issue. 
3. [bookmark: _Toc480393573]Negligence Per Se 
a. Negligence per se results from the violation of a specific law or ordinance and is negligence as a matter of law. 
i. Statute is “the will of the people” as enacted by the legislature 
b. The statute itself provides the common law standard of care & so violation of it constitutes breach of the standard of care.
i. Some courts make such violations evidence of negligence that may be considered by juries rather than the statute establishing a standard of care. 
ii. The statute’s role is to define precisely what constitutes a breach of duty
c. Effect on Standard of Care: Negligence per se lessons the P’s burden on the issue of “the actor’s departure from the standard of conduct required of a reasonable [person].” Restatement (Second) of Torts Section 288.  
d. [bookmark: _Toc480393574]Martin v. Herzog (p129)
i. (NY 1920) D was driving at night and crossed the center line, striking an unlighted buggy.  Accident killed someone in the buggy and P brought wrongful death suit.  D claimed decedent was negligent in driving without lights. Statute that all wheeled vehicles on public streets be lit from 1 hour after sunset to 1 hour before sunrise.  TC decedent’s violation of statute could be considered contributory negligence, but not negligence itself.  Jury found for P. App. Ct. reversed for new trial. App reversal upheld.  Held: the lighting statue violation “is more than evidence of some negligence, it is negligence in itself”, yet jury in effect at liberty to treat the omission of lights as either innocent or culpable.  “Jurors have no dispensing power, by which they may relax the duty one traveler on the highway owes under the statute to another.” 
ii. P’s decedent was negligent per se.
e. CA Evidence Code §669: when a statute applies and a person has violated it, the failure of that person to exercise due care is presumed.  The burden is then placed upon the violator to rebut that presumption. 
f. The effect of establishing negligence per se through violation of a statute is to conclusively establish the first 2 elements of a cause of action in negligence. (Duty & Breach of Duty) O’Guin
g. [bookmark: _Toc480393575]Elements (4) needed to replace CL duty of care with duty of care from a statute or regulation: 
i. 1. The statute or regulation must clearly define the required standard of conduct.
ii. 2. The stat/reg must have been intended to prevent the type of harm the defendant’s act or omission caused. 
iii. 3. P must be a member of the class of persons the stat/reg was designed to protect.
iv. 4. The violation must be the proximate cause of the injury.
v. These are pretty uniform from state to state and CA uses them.
vi. Rationale for 2 & 3: You have to know what the risk is and who is at risk in order for something to be foreseeable.
vii. Statutes typically don’t tell you the types of harm intended to prevent or the class or persons designed to protect. Thus these are open to argument and interpretation (as in O’Guin)
h. [bookmark: _Toc480393576]O’Guin v. Bingham County
i. 2 of P’s children were killed while playing unsupervised in a closed County owned landfill. A pit wall collapsed and crushed them.  Children were walking home from summer lunch program at school, went through an unlocked school gate and walked across a privately owned, empty field. Border between empty field and landfill was unobstructed.  Landfill was closed that day and no employees on duty.  Statute required County to fence or block access to the landfill when no one was on duty. 
ii. Held: Statutory regulations are sufficient to establish duty element for a negligence per se action.  The use of statutory obligations to establish duty replaces the common law duty of landowners to trespassers.  
iii. Court held the elements were met and County had a statutory duty it violated.  Dissent held that the statute was not intended to prevent injury but to prevent illegal dumping and scavenging. (Also that majority had to convolute the meaning of health to include safety and freedom from injury in order to reach its opinion.)
4. [bookmark: _Toc480393577]Excused/Justified Statutory Violations 
a. An excused violation of a legislative enactment is not negligence.   
b. [bookmark: _Toc480393578]Impson v. Structural Metals, Inc. 
i. D’s truck attempted to pass a car within 100 feet of an intersection and the car turned left into the intersection and hit D’s truck.  Some passengers injured, 1 killed.  TC held that once it was established D had passed within 100 feet of an intersection – which was a statutory violation – negligence was established as a matter of law. TC judge entered judgment for P. D appealed and App Ct. held since D offered some excuses the issue of negligence had to be submitted to the jury. Ps appeal.  D excuses -> forgot existence of intersection, sign marking intersection was small, no lines on road to indicate no passing, watching car ahead which was partly off the road on the R rather than watching for intersection sign. Issue: were D’s excuses legally acceptable?  Held: no they were all issues of ordinary care. 
c. [bookmark: _Toc480393579]Excuses/Justifications (5): 
i. The violation is reasonable because of the actor’s incapacity
ii. He neither knows nor should know the occasion for compliance
iii. He is unable after reasonable diligence or care to comply
iv. He is confronted by an emergency not due to his own conduct
v. Compliance would involve a greater risk of harm to the actor or to others
vi. 4 other exceptions: 
1. Children: If kid held to adult standard held to follow statute – children being considered children are not negligent per se (though statute can be introduced as evidence)
2. Defective: procedural defect in bill passing (not substance of statute) statute still applies.  
3. Licensing statutes: not negligence per se to perform an action (driving, surgery) without a license because not being licensed doesn’t mean the person doesn’t have the qualifications to be licensed.  Jury can consider that there’s a statute but it is not negligence per se.  
4. Obsolete statutes: not negligence per se change in circumstances renders underlying logic/public policy behind statute inapplicable (or unnecessary)
d. CA: If D violated statute jury must presume negligence unless there is a justifiable excuse (worded differently, ends up the same).
e. You can argue violation of statue as an alternative of the RPP test.
f. HYPO: Slow moving vehicle: Drake is driving slowly in the left lane. Prunella is a passenger in Drake’s car. A state statute requires slow moving vehicles to drive as far to the right as possible.  A car coming the other way at Drake crosses the center line and hits Drake’s car, injuring Prunella.  Prunella sues Drake for negligence.  Can she use the statute to show that Drake was negligent? 
i. No.  Fails the type of harm the statute intended to prevent criteria. 
[bookmark: _Toc480393580]Limited or Altered Duty of Care
· Duty often defined by courts as the standard or measure of one’s obligation. – How this section of text uses duty. 
· Duty also used to discuss what particular acts are required by the exercise of ordinary care. 
· Duty as setting (1) a standard for particular, individual cases, or (2) a general principle applying across many cases
· Situations in which the “limited duty” or “no duty” issue arises: (1) context of the injury (2) relationship between P and D
· We will be looking at situations in which there is some duty other than acting as an RPP
· Expanded duty of care – common carriers
· 6 Places you owe a limited duty of care
· 1.	Landowners/ Occupiers and Lessors
· 2.	Professionals
· 3.	Nonfeasance and Creation of Duty
· 4.	Contracts, Promises and Creation of Duty
· 5.	Duty to Protect From Actions by Third Persons
· 6.	Duty to Protect From Infliction of Emotional Distress 
· Limited duty – think special relationship 

[bookmark: _Toc480393581]1. Duty of Carriers & Drivers (CH 12)
1. [bookmark: _Toc480393582]Doser v. Interstate Power CO. (p353)
a. P was injured while a passenger on D’s bus.  Evidence showed a car turned left in front of the bus and P hadn’t shown negligence. “A carrier of passengers for hire must exercise more than ordinary diligence for their protection. It’s duty stops just short of ensuring their safety. It is bound to protect its passengers as far as human care and foresight will go and it liable for slight negligence.” High degree of care must be exercised in foreseeing and in guarding.  P made prima facie case in showing she was injured while a passenger.  Ds have the burden to show they were not negligent. 
2. Carriers have a higher standard of care – 
a. Many courts have now rejected this in favor of the general negligence standard of reasonable care under the circumstances. 
b. Not strict liability 
c. Some courts sill hold the CL higher standard. 
d. In CA higher duty of care for common carriers still exists
3. Common carriers undertake to transport all persons indiscriminately and is in the business of carrying passengers. 
4. [bookmark: _Toc480393583]Guest statutes 
a. Owners/operators of motor vehicles not liable for injuries to guests unless caused by willful or wanton misconduct… or gross negligence 
b. CA guest statute held unconstitutional because it denied equal protection under state law because it treated guests and non-guests differently without any rationale for doing so. 
c. Theory behind guest statutes was to prevent collusion between driver and passenger. 
d. After CA overturned it spread like wildfire and very few states still have them today.
5. Hypo:  P borrows neighbor’s car 
a. Neighbor told P the brakes aren’t working 
b. Primary assumption of risk 
6. Hypo: Alabama car accident – Guest Statute 
a. P is going to FL/GA line concert with friend.  Friend drops phone and looking down hits someone & you are injured.  
b. You cannot recover from him
c. ALA Code §320-1-2 pg 354 … “shall not be liable for loss or damage arising from injuries to or death of a guest while being transported without payment…unless caused by willful or wanton misconduct of such operator” 
i. What if you brought a 6 pack to share at the concert… is that payment? You could argue it was. 
ii. What if the accident happened as you were getting out of the car at the concert…it rolled forward 
[bookmark: _Toc480393584]2. Duty of Landowners/Lessors (CH 12)
1. [bookmark: _Toc480393586]Invitee 
a. Any person on the premises (1) at least in part for the pecuniary benefit of the landowner (a “business invitee”) or (2) who is on premises held open to the general public (a “public invitee”)
b. Owed a full duty of reasonable care
c. Public invitation test – if the owner has invited the public generally to come on to the property they are owed the duty of invitees 
i. RR case where people were allowed on RR bridge… bunch of people there leaning on railing and railing broke and they fell… deemed public invitees 
ii. Invite a guy back to Yale for his 50th graduation anniversary … after dinner he decides to urinate in some bushes, but they weren’t bushes they were the tops of trees that were down an embankment. Licensee as a dinner guest... but he’s an old rich alum & they want his money … held: invitee
d. 2 tests… business test and public invitee test 
2. [bookmark: _Toc480393588]Licensee
a. Someone who is on the land with permission, but with a limited license to be there
b. Social guests are traditionally licensees but some states have broadened their definitions of invitees to include social guests
c. Owed duty to avoid intentional, wanton or willful injury – traditional 
i. Applies when landowner has not discovered or received notice of imminent danger to the licensee. 
d. If landowner discovers the presence of the licensee and that he’s about to encounter danger 
i. Some courts hold landowners who fail to act reasonably (ie: warn) liable for willful or wanton conduct 
ii. Others, like Glandon hold that the licensee is then owed a full duty of reasonable care
e. Essentially treated the same way as a trespasser at CL
f. There are slight differences in the duties owed to licensees in various jurisdictions … differences between licensees and trespassers. 
g. Key thing to keep in mind for class & bar: at CL licensees are treated the same as trespassers
3. [bookmark: _Toc480393587]Trespasser 
a. Someone with no legal right to be on another’s land and enters the land without the landowner’s consent. 
b. Owed duty to avoid intentional, wanton or willful injury – traditional 
i. Applies when landowner has not discovered or received notice of imminent danger to the trespasser. 
c. If landowner discovers the presence of the trespasser and that he’s about to encounter danger:  
i. Some courts hold landowners who fail to act reasonably (ie: warn) liable for willful or wanton conduct 
ii. Others, like Glandon hold that the trespasser is then owed a full duty of reasonable care
iii. Until actually discovered or D has facts within knowledge so that s/he “has reason to know.”
iv. If you discover them or have reason to know that they are there then you have a duty to act reasonably 
v. Rst. flagrant trespassers who “reasonably appear to be imperiled and helpless or unable to protect themselves” are owed a duty of reasonable care
d. No duty to inspect the property for trespassers 
i. Footpath exception:
ii. Duty to inspect when there is a footpath on the property where it’s clear people are trespassing on the path
iii. Footpath doesn’t tell you there’s a trespasser on the property at that particular time… tells you trespassers frequent the property 
iv. Owe a duty to people who are on the footpath even though you don’t know who they are
v. Act reasonably towards people on the footpath
vi. Essentially yes, you have a duty to inspect the footpath 
e. Competing tensions of not wanting to impose too many obligations on landowners and the safety of the general public 
f. Trespasser in this sense is NOT a person committing the intentional tort of trespass to land
g. The limited duty that’s owed is only owed for artificial conditions… you don’t owe any duty for purely natural conditions. 
4. [bookmark: _Toc480393585]Gladon v. Greater Cleveland Regional Transit Authority (pg 355) Briefed 
a. OH 1996- P was on the train alone and drunk and got off at wrong stop.  He was attacked and ended up on the tracks. P laid on the tracks and a train approached.  The driver hit the emergency break but was unable to stop before hitting P and permanently injured him.  TC jury verdict for P. TC instructed jury “as a matter of law the only evidence produced by either side indicates that P was an invitee.” RTA’s invitation did not extend on or near the tracks.  
b. The status of the person who enters the land of another continues to define the scope of the legal duty owed. Invitees are persons who rightfully come upon the premises of another by invitation, express or implied, for some purpose which is beneficial to the owner. The status of an invitee is limited by the invitation. If the invitee goes outside the area of his invitation he becomes a licensee or a trespasser. (Which depends on if he goes with or without consent.)  
c. When he entered the tracks P became either a licensee or a trespasser for the purposes of determining the duty D owed him and TC errored in instructing jury he was an invitee as a matter of law. “A landowner owes no duty to a licensee or trespasser except to refrain from willful, wanton or reckless conduct which is likely to him.” Furthermore a RR owes no duty to anticipate or prevent the presence of licensees or trespassers.  When a trespasser or licensee is discovered in a position of peril the landowner is required to use ordinary care to avoid injuring him.  TC instruction that P was an invitee gave the standard of care to “discover and avoid danger” which imposed a duty of ordinary care to discover P’s presence.  Error because RTA under no duty to anticipate trespassers and only liable for injuries resulting from willful or wanton conduct. TC instruction also imposed duty to use ordinary care to avoid injuring P before the train operator’s discovery of him. Error because RTA’s duty to use ordinary care to avoid injuring P did not arise until D knew or should have known he was on the tracks.  Reversed and remanded. 
d. The status of someone on a piece of property can change as they move through the property.
i. Status can vary by the area of the premises you are on
ii. When you have reason to know the trespasser is there or when you discover them… then they are a trespasser but you owe them a full duty of care. 
e. Gladon can argue he’s not a trespasser because he didn’t have intent to enter the tracks.  He can also argue the privilege of private necessity … but this is a different kind of trespasser.  He’s a trespasser on the tracks because people are not allowed to go there. If he had entered using the privilege of private necessity he’d be a licensee … so in this case it wouldn’t make a lot of difference 
5. [bookmark: _Toc480393589]The Attractive Nuisance Doctrine – Rst. 2nd Torts §339 (p. 364)
a. A possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon land if:
i. (a) the place where the condition exists is one upon which the possessor knows or has reason to know that children are likely to trespass, and 
ii. (b) the condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve unreasonable risk of death or serious bodily harm to such children, and 
iii. (c) the children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it, and 
iv. (d) the utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk to children involved, and 
v. (e) the possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children. 
b. Adopted by most jurisdictions 
c. “Tender years” is grade school and younger, only rarely applies to teenagers 
i. applies to relatively young children who can’t appreciate risks (limit)
d. Limited to artificial conditions (only applies to artificial conditions)
i. This has been cut back slightly in some states 
ii. Common hazards … there are some artificial conditions that are common and the doctrine does not apply … ie: ditches in Arizona
iii. CA does not follow the common hazards exception 
iv. Some courts have held that “common hazards”, such as fire and pools of water cannot be attractive nuisances 
v. Even in some states with common hazard rules recovery is sometimes allowed for pool deaths and hidden burning embers
e. (d) is like the Carroll Towing risk-utility formula but in the duty formula (not in determining breach)
f. In determining if there’s a duty it matters what they are doing on the property… if the utility is really high the attractive nuisance doctrine won’t apply
g. Sulfuric acid lake kids … kids trespassed, then found and swam in a lake and died.  The lake did not attract the kids, they found it after they’d trespassed
h. LEARN these 5 factors 
6. [bookmark: _Toc480393590]Bennett v. Stanley p. 362 – The Attractive Nuisance Doctrine
a. OH SC - Ds had a pool in their backyard that they did not maintain.  It filled with rainwater and was pond-like with tadpoles, algae, frogs and snakes. D’s removed a tarp and fencing.  The mother and 5.5 year old son who were next door neighbors drowned in the pools. Investigation showed son fell in pool looking at frogs and mother drowned trying to save him. P’s sued for negligence alleging “appellees’ pool created an unreasonable risk of harm to children who, because of their youth, would not realize the potential danger.” TC granted D’s SJ because Ps were trespassers so only duty owed was to refrain from “wanton and willful misconduct.” Complaint only alleged violation of ordinary care.  Ap. Ct. affirmed. SC reversed and remanded adopting the attractive nuisance rule 
b. HELD: Child trespassers are another class of users who are owed a different duty of care. OH law says “the amount of care required to discharge a duty owed to a child of tender years is necessarily greater than that required to discharge a duty to an adult under the same circumstances.” … “children… are entitled to a degree of care proportioned to their inability to foresee and avoid the perils that they may encounter.” The same discernment and foresight in discovering defects cannot reasonably be expected of children… therefore greater precaution should be taken
c. OH had previously rejected the “turntable doctrine” in 1907 holding “it is not the duty of an occupier of land to exercise care to make it safe for infant children who come upon it without invitation”.. turntable doctrine held RRs liable for children injured at unguarded RR turntables. (Children’s legs were being cut off as the table kept spinning – this machinery was attractive to kids)
d. Held this adopting of the attractive nuisance doctrine does not abandon the differences in the duty of care a landowner owes to different classes of users… we simply recognize that children are entitled to a greater level of protection than adults are. 
e. Key element should be whether there is a foreseeable “unreasonable risk of death or serious bodily harm to … children.” 
f. Even when a landowner is found to have an attractive nuisance on their land, the landowner is left merely with the burden of acting with ordinary care. Not automatically liable for any injury a child trespasser may suffer on the land. 
g. Requirement of foreseeability is built in
i. Landowner must have reason to know children trespass on the part of the property with the dangerous condition.
h. Duty “does not extend to those conditions the existence of which is obvious even to children and the risk of which should be fully realized by them.”
i. If the condition that imposes the risk is essential to the landowner the doctrine does not apply. 
7. [bookmark: _Toc480393591]Open & Obvious Danger 
a. Open and obvious doctrine states that land possessors cannot be held liable to invitees who are injured by open and obvious dangers.
b. Some states have held that their comparative negligence statues abolish the open and obvious doctrine. 
c. Some states still hold an open & obvious danger absolves owner of duty & liability … owner owes no duty to protect from obvious dangers. 
d. Rst. 2nd §343A: A possessor of land is not liable to his invitees for physical harm caused to them by any activity or condition on the land whose danger is known or obvious to them, unless the possessor should anticipate the harm despite such knowledge or obviousness. 
i. Rst 3rd (draft at the time) is consistent and amplifies duties on land possessors in certain situations.
e. Issues: 
i. Whether danger was known and appreciated by P
ii. Whether risk was obvious to a person exercising reasonable perception, intelligence and judgment
iii. Whether there was some other reason for D to foresee the harm
iv. A risk may be foreseeable and unreasonable thereby imposing a duty on D despite the open and obvious nature. 
f. In some instances “the possessor has reason to expect that the invitee’s attention may be distracted, so that he will not discover what is obvious, or will forget what he has discovered, or fail to protect himself against it.”  … the injury is still foreseeable and liability should be imposed. 
g. [bookmark: _Toc480393592]Modern approach: 
i. Is more consistent with comparative fault … invitee may be negligent for falling victim to open and obvious danger (unless advantages of encountering the danger outweigh the apparent risk). This does not necessarily mean the possessor was not negligent for failing to fix an unreasonable danger in the first place.  – pg 369 last full ¶
ii. If possessor can foresee injury but fails to take reasonable precautions to prevent it he can be held liable. Possessors duties not based only on superior knowledge but on possessor’s unique position as the only person who can fix the dangers. 
iii. Some courts follow a rule that states landowners owe no duty, even to an invitee, with respect to dangers created by natural accumulations of snow and ice. The Rst. 3rd & other courts disagree. 
iv. Selmi’s not sure if the Rst / modern approach is the majority rule yet, but the law is going there
h. Hypo:  The Icy Floor
i. Oregon case – Nursery posted a warning “we are dealing with nature… we are not responsible for anyone getting hurt on the premises, thank you.”
ii. Is danger open and obvious? – Maybe… people are looking at the plants not the floor. 
iii. Warning defective... didn’t say floor icy and slippery… if that had is that kind of warning sufficient? 
iv. Warning is not good enough because you can foresee that their attention will turn to other things 
8. [bookmark: _Toc480393593]Kentucky River Medical Center v. McIntosh p367 – Open and Obvious Danger 
a. McIntosh (original P) is a paramedic and while wheeling a critically ill patient into D’s hospital she tripped on a raised curb and broke her hip.  No other area hospitals have a similar protruding curb.  P argues her duty is to be focused on the Pt during transport and witnesses testify she was.  D MSJ alleging open & obvious doctrine barred P’s recovery.  TC denied D’s MSJ.  Jury found for P.  App. Ct. affirmed. SC granted discretionary review to determine if the open and obvious doctrine should have completely barred P’s cause of action.  Landowners owe a duty of care to invitees to discover unreasonably dangerous conditions on the land and to either correct them or warn of them. However, the open and obvious doctrine states that land possessors cannot be held liable to invitees who are injured by open and obvious dangers. 
i. D contends that open and obvious danger is a matter of duty
1. No duty to protect P from open and obvious danger… it’s P’s duty to protect herself. 
ii. P contends that the existence of an open and obvious danger goes to the factual issue of fault. 
iii. Doctrine arose during contributory negligence era and P was completely barred by failing to prevent their own injury.  So it was irrelevant whether an open and obvious danger “excused a land possessor’s duty to an invitee, or simply insulated the possessor from liability” by virtue of P’s contributory negligence 
iv. Jurisdictions don’t agree about the correct answer. The trend is toward P’s argument & comparative fault. 
b. Hosp. had good reason to expect that a paramedic might be distracted as they approach the ER entrance. 
c. The extent to which P forgot the open and obvious danger was there should bear only on her comparative fault 
d. Negligent for the Hospital to have the curb there… attempting to escape liability by saying it’s so obvious P should protect herself.  
i. Hosp. had a duty to P. P had a duty to act reasonably to ensure her own safety heightened by familiarity with the location & the open & obvious nature of the danger.  
ii. Even if P not distracted or forgetful about the curb the benefit of her rushing outweighed the costs of her failing to do so to the critically ill patient. 
e. Held: No duty re open and obvious dangers unless the possessor should anticipate the harm despite such knowledge or obviousness. (Holding adopts the Rst.)
f. Theories of Liability:
i. 1.  No duty
ii. 2.  No duty “unless the possessor should anticipate the harm despite such knowledge or obviousness.”
iii. 3.  Restatement Third: In some instances a “residual risk” will remain and landowners have duty
9. [bookmark: _Toc480393594]Duty to Persons off the Land (3 rules)
a. The Progression in the Development of Duty:
i. 1. The Natural-Artificial Distinction
ii. 2.  Natural: Urban-Rural
iii. 3.  Abolition of Categories
b. CL: distinction between the cause of the injury on the property – caused by a natural condition or an artificial condition – 
i. No duty for natural conditions; duty for artificial conditions. 
ii. Artificial is caused by humans … so liability … negligence with the rock is failing to do something 
iii. If there is liability for natural conditions you are really limiting the landowners rights 
iv. Still the rule in some places. 
c. Then some states said you can be liable for some natural conditions – natural conditions in an urban area. 
i. Higher risks in urban areas 
ii. In rural areas people would owe a duty for very large areas 
d. Then: all landowners owe a general duty of care with respect to people off the property.
i. This is the CA rule. 
10. [bookmark: _Toc480393595]Firefighter’s Rule READ pages 373-378 – Applies to PD as well. 
a. [bookmark: _Toc480393596]Minnich v. Med-Waste, Inc. 
i. 
b. They come on your property & are injured fighting the fire.
c. What’s their status? 
d. RULE: CL doctrine that precludes a firefighter from recovering against a D whose negligence caused the firefighter’s on-the-job injury. 
i. Applies to police and certain other public employees 
e. CA Rule: look at the risk that injured the firefighter.  No duty with respect to the normal risks, but if there is an abnormal risk that the FF can’t normally anticipate you have a duty with respect to that risk. 
f. Some states have abolished it… then you have a duty of reasonable care – general duty of care
11. [bookmark: _Toc480393597]§4 Adopting a Reasonable Care Standard for Landowners 
a. About half of the states have included social guests in invitees category of have completely or partially abolished the categories. Almost all non-trespassers are entitled to reasonable care.  
b. Many courts have retained the limited duty to trespassers rules even though they’ve dropped the licensee-invitee distinction. 
c. Liar Liar Hypo: Can the man who fell through the roof and is injured recover?  - 
i. No - Statute may preclude recovery (as in CA) also 
ii. No - comparative fault per se (bomb making kid can’t recover if injured while committing a crime)
iii. No – no proximate cause … class of persons & class of risk… not foreseeable burglar of being on the roof 
iv. Also there’s a no breach argument 
v. No foreseeable risk for leaving a knife on a counter – no duty, no breach
12. [bookmark: _Toc480393598]Rowland v. Christian (p379)
a. CA - P was a social guest in D’s house. He severed tendons and nerves in his hand when a porcelain bathroom faucet broke in his hand. D knew the handle was cracked and had reported it to lessors, but did not warn P when he went to use the restroom. TC granted SJ for D.  Distinctions between invitee, licensee and trespasser .. “it is clear that those distinctions are not justified in the light of our modern society and the complexity and confusion which has arisen… is due to the attempts to apply just rules in our modern society within the ancient terminology.”  Factors that should be used to determine if immunity should be conferred on the possessor of land are: the closeness of the connection of the injury and D’s actions, the moral blame attached to D’s conduct, the policy of preventing future harm, the prevalence and availability of insurance. These have nothing to do with the classification of trespasser, invitee or licensee.  Reasonable people don’t alter their behavior as their status varies and their lives and limbs become no more or less valuable as their status changes. SC reversed. 
b. CA was the first state to abolish the categories and substitute the general duty of reasonable care (1968). (Also the first to hold guest statutes unconstitutional) 
c. CA has a statute that excludes from the duty of ordinary care any trespassers who are injured “during the course of, or after the commission of, any felonies.”
d. Not a lot of states have adopted this … but they have abolished the distinction between licensees and invitees. 
e. Status you are is still relevant … now you owe a general duty of care to the trespasser & you may not have breached it… impact is this… you are more likely to get to a jury with this as the rule so people are more likely to settle.  
f. Court says categories are relevant but not determinative. 
i. Trespassers are probably unlikely to get a large recovery 
g. Existence of liability now depends on the facts. 
13. [bookmark: _Toc480393599]Scurti v. City of New York (p 382)
a. 14 y/o boy electrocuted in a RR yard after crawling through a fence that was part of a city park. NY previously abolished the trespasser-licensee-invitee distinction & adopted reasonable care.  “Under reasonable care…the factors which suspended the landowner’s immunity and inspired the exceptions …are probative.  …that P entered without permission is relevant to show P’s presence not foreseeable at the time and place of injury. 
b. Landowner still not liable unless negligent. 	
14. [bookmark: _Toc480393600]§Lessors
a. [bookmark: _Toc480393601]Pagelsdorf v. Safeco Insurance Co. (pg 387)
i. D is ins. Co. for Mahnke who owned a 2 story duplex.  Upper unit had 2 balconies, 1 replaced and 1 original, and was rented to Blattners.  Blattners moving out asked brothers to help who asked Pagelsdorf to assist.  They lowered a box spring over the side of the balcony and upon straightening up with his hands on the railing, the railing gave way and P fell to the ground and was injured. Inspection showed the railing had dry rot not apparent to the eye. D-lessor contracted to keep building in repair, but evidence only known or reported defects.  TC jury inst. D owed no duty to discover dangers of which he was unaware and jury found for D.  WI SC abandoned general rule and holds: a landlord is under a duty of care to exercise ordinary care in the maintenance of the premises.  
ii. Exception to no duty rule for L contracts to repair defects -  P doesn’t fall under this exception because L only had a duty to repair defects that he knows about per the lease.
iii. Pagelsdorf may still lose… given the lease language it’s unlikely he’ll be able to prove breach. It’s all about the foreseeable risk… 
iv. If there are no facts that make the risk foreseeable to the landlord even without K language there won’t be breach. 
b. [bookmark: _Toc480393602]Rst. 3rd – Lessors have a duty of reasonable care for:
i. The portions of the leased premises over which the lessor retains control. 
ii. Conduct of the lessor creating risks to others 
iii. Disclosure of certain dangerous conditions 
c. [bookmark: _Toc480393603]CL rule – landlords owe no duty 
i. General rule landlord is not liable for injuries to tenants and their visitors resulting from defects in the premises.  
ii. Unless the P comes under one of the exceptions.
iii. 5 exceptions:
1. 1. Contract to repair in your lease 
2. 2. Owner’s knowledge and tenant could not be expected to discover it
a. Owner knows of a dangerous condition …. Duty only lasts until tenant finds out
3. 3. Public use of premises – Selmi doeesn’t think this one is very logical 
4. 4. Common areas: Landowner retains control remain under the control of the
5. 5. Negligent repairs
iv. (Based on Prop law – lease is a conveyance.) 
d. What determines L’s duty in a Pagelsdorf jurisdiction? 
i. The individual facts of the circumstances 
ii. (Just like in Rowland)

[bookmark: _Toc480393604]3. Duty of Professionals (CH 13)
1. [bookmark: _Toc480393605]§1 Traditional Duties of Health Care Providers
a. [bookmark: _Toc480393606]Walski v. Tiesenga (pg. 393)
i. Drs cut Pt’s vocal cord nerve during thyroidectomy.  Scar tissue present and MDs made a wide cut to avoid where they thought the nerve would be & severed the nerve. P’s vocal chords are paralyzed. TC directed verdict for Ds.  App. affirmed.  One element of a Med Mal cause of action is establishing the standard of care by which D’s conduct is to be measured.  This must be done through expert testimony. P must then prove that “judged in the light of these standards, the doctor was unskillful or negligent and that his want of skill or care caused the injury to the P.”  P did not establish standard of care. App. Ct. held that D’s MD’s testimony may be sufficient to establish the standard of care, but D’s MD’s did not indicate a standard at variance with their actual conduct. Held: insufficient to establish a prima facie case merely to present testimony of another MD that he would have acted differently from D. Medicine is not an exact science. … Differences of opinion are consistent with the exercise of due care.  Affirmed. 
ii. Requirement that the standard of care be established through expert testimony except where the common knowledge of laymen is sufficient to recognize or infer negligence is broadly recognized throughout the US. 
iii. What does P have to prove to win a med mal case?
1. Prove the customary practice (which becomes the standard of care) 
2. Typically also have to show the custom wasn’t followed 
b. [bookmark: _Toc480393607]Standard of care is what the average qualified physician would do in a particular situation. 
i. Does not have to be scientifically tested or proven effective.
ii. Medical standards reflect particular customs or procedures for very particular circumstances. 
iii. Not enough to show the care used was not good care. 
iv. Where competent medical authority is divided MD not responsible if in exercise of his judgment he followed a course of treatment advocated by a considerable number of recognized & respected professionals in his given area of expertise. (pg 397 note 6) – More than 1 standard of care
v. This standard may make it more difficult for Ps to win
vi. Custom might be outdated
vii. The group of professionals themselves set the standard 
c. Expert medical testimony
i. Admissibility of expert testimony has become a critical issue in many negligence cases. 
ii. US SC requires federal trial courts to review expert testimony for reliability.  Many states do too.  
d. [bookmark: _Toc480393608]Vergara v. Doan (399) – Locality Rule 
i. P was born & delivered by D.  P claims D was negligent during delivery causing P permanent injury. Jury verdict for D.  App. Ct. affirmed. P seeks transfer and to abandon Ind.’s modified locality rule. Modified locality rule medical standard of care …”in similar localities” … arose when rural and urban areas would have had vastly different facilities and equipment (and probably skill). Smaller communities end up with a lower standard of care.  End the similar locality rule and hold: “a physician must exercise that degree of care, skill, and proficiency exercised by reasonably careful, skillful, and prudent practitioners in the same class to which he belongs, acting under the same or similar circumstances.” And use of the instruction was harmless as P had an expert from outside the locality testify to D’s failure to meet the standard of care & jury disagreed.  Affirmed.  
ii. Locality rule: - on the way out
1. A matter of proof
iii. Variations: 
1. 1. “Strict” Locality
2. 2. Modified Locality I: same or similar locality	
3. 3. Modified Rule II: locality as just one circumstance
4. 4.  National standards – specialists (and hospitals) held to national standards & nationally certified. 
iv. School of medical practices
1. As long as there is a school of thought professionals follow can’t be held liable for following another valid school of thought 
e. [bookmark: _Toc480393609]Specialists
i. Relevant medical community for specialists is usually other specialists. 
ii. Some courts allow an expert who is not a specialist or a specialist with a different specialty to testify, some admit it where the 2 share common standards or procedures.
iii. Held to national standards
f. [bookmark: _Toc480393610]Non-Medical Practitioners
i. Ie: chiropractors and podiatrists – subject to the standards of the schools they profess, not to medical standards. 
ii. MDs must refer Pt to a specialist when the standard of care so requires 
g. [bookmark: _Toc480393611]Other Professionals
i. Nurses standard of care is “the level of skill, knowledge and care that a reasonable nurse would use in similar circumstances. 
ii. Pharmacists – majority rule is that pharmacists owe no duty to Pts to warn of side effects, excessive dose or contra-indication even if Pt may be seriously harmed. 
iii. Architects, engineers, accountants, lawyers – expert testimony may be required to establish a risk and to establish that the risk was a violation of professional standards. 
iv. Educational malpractice  
v. Electricians & plumbers are not professionals in this sense 
vi. Traditional dividing line is education … professionals are educated 
vii. Pilot negligence case:
1. Jury instruction: You must determine whether the D exercised that degree of ordinary care and caution, which an ordinary prudent pilot having the same training and experience as D would have used in the same or similar circumstances.
2. Does this instruction reflect the professional standard of care? – NO – this is the RPP standard not the professional standard
h. [bookmark: _Toc480393612]Good Samaritan Statutes - Hirpa v. IHC Hospitals, Inc. (p. 405) 
i. Woman in active labor became unresponsive… code blue called and D MD responded to code & took over.  Pt died. D MSJ citing statute stating no person who in good faith renders emergency care at the scene of an emergency shall be liable for any civil damages that result from any acts or omissions by such person in rendering the emergency care.  Held: the statute applies. This was an emergency.  That the emergency took place in a hospital is irrelevant as long as the MD had no preexisting duty to aid. (existence of preexisting duty determined by doctor-patient relationship, contractual duty to respond, hospital rules). 
ii. Applicable medical standard of care shaped by statute 
iii. Some Good Samaritan statues expressly include hospital care, some expressly exclude it, and some contain no explicit provision one way or the other. 
iv. This statute is a total immunity statute 
v. Scope of statutes is a big issue
vi. Even MDs not likely to breach the standard of care because it’s an emergency – emergency doctrine applies … but this protects MDs from litigation 
vii. Cal. Civ. Code §1714.2
1. [N]o person who has completed a basic cardiopulmonary resuscitation course …and who, in good faith, renders emergency cardiopulmonary resuscitation at the scene of an emergency, shall be liable for any civil damages as a result of any acts or omissions by such person rendering the emergency care.
2. This section shall not be construed to grant immunity from civil damages to any person whose conduct in rendering such emergency care constitutes gross negligence.
i. [bookmark: _Toc480393613]When you need expert testimony
i. 1. To establish (a) the standard of care, (b) that the standard was violated by the D, and (c) that the violation caused the P’s injury.
1. (not RRP the specific customary conduct)
ii. 2. To establish the foundation for the use of the doctrine of res ipsa loquitur in the medical situation.
iii. 3.  To establish the foundation for the common knowledge exception.
2. [bookmark: _Toc480393614]§2 Res Ipsa Loquitur
a. [bookmark: _Toc480393615]States v. Lourdes Hospital (p. 407)
i. P underwent Sx to remove an ovarian cyst. She believes D negligently hyperabducted her arm beyond 90 degrees damaging her arm. Previously held that Res Ipsa Loquitur available in simple med mal cases which required no expert. I: Can expert testimony be used to educate a jury as to the likelihood that the occurrence would take place without negligence when the basis for common knowledge is lacking? D MSJ denied and permitted P to rely on expert medical testimony.  App. Ct. reversed. Held: Yes - permissible to use expert testimony to bridge the gap between what is common knowledge to a lay person and common knowledge within a particular profession.  MSJ properly denied. 
ii. D expert MD can tell you if they believe there was malpractice… but this was a case where that couldn’t happen 
iii. No direct evidence of what happened to her arm in the surgery 
iv. Expert to prove prong 1 of res ipsa 
b. [bookmark: _Toc480393616]Ybarra v. Spangard (p. 410)
i. P injured during a surgery performed by D.  TC granted D a nonsuit. P underwent appendectomy and awoke with pain in R shoulder.  Pain grew worse & P developed paralysis and atrophy of R arm.  Medical evidence established that it resulted from trauma or pressure applied between shoulder and neck. P – res ipsa applies so nonsuit improper. Held: Where P receives unusual injuries while unconscious and in the course of medical treatment, all those Ds who had any control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct. Reversed.
ii. Many courts have held that exclusive control is no longer a strict requirement. 
iii. P submitted to the control of 7 Ds
c. Easier to use expert medical testimony in Res Ipsa or regular Med Mal? 
i. Res Ipsa seems easier but it might be harder to prove to a jury
3. [bookmark: _Toc480393617]§3 Informed Consent 
a. [bookmark: _Toc480393618]Schloendorff v. Society of New York Hospital (414) (not in tracker)
i. “Every human being of adult years and sound mind has a right to determine what shall be done with his own body; and a surgeon who performs an operation without his patient’s consent commits an assault, for which he is liable in damages.” – Cardozo 1914
ii. Battery theory 
1. When no consent 
2. When procedure is outside the consent … MD says it’s all find but you wake up with no ear 
b. [bookmark: _Toc480393619]Harnish v. Children’s Hospital Medical Center (414) – Patient Standard
i. 1982 Mass. P underwent a cosmetic procedure to remove a tumor in her neck and a nerve was severed resulting in almost total loss of tongue function.  P alleges misrepresentation & negligence in D failing to inform her before surgery about the risk of loss of tongue function.  P alleges Sx was cosmetic, loss was foreseeable, had she been informed of risk she would not have consented. No allegation sx negligently performed.  A Med Mal tribunal dismissed. Held: “A physician’s failure to divulge in a reasonable manner to a competent adult patient sufficient information to enable the patient to make an informed judgment whether to give or withhold consent to a medical or surgical procedure constitutes professional misconduct…”MD needs to disclose significant and material information. Reversed as to the MDs (not the hospital). 
ii. Materiality standard – info that a patient needs to make an informed decision 
iii. This is the Patient Standard – CA uses the patient standard 
1. Materiality test 
2. Need expert testimony to show what the risk is (jury decides what risks are material) 
iv. Test established by the court –
1. P would have refused the procedure 
2. A reasonable person would have refused. 
c. The Standard to be Applied: Professional or Patient
i. 1.   Customary practice?
ii. 2.   RPP standard? 
iii. 3.   Standard used in Harnish: “material to an intelligent decision”
d.  Causation Standard:
i. 1. Subjective test
1. P would not have consented 
2. Your basic but for test
ii. 2. Objective test
1. a reasonable person in P’s situation would not have consented 
e. Today – lack of informed consent is treated as negligence not battery 
i. Med Mal ins does not cover intentional torts
ii. Failing to inform is typically an oversight not intentional fraud 
f. [bookmark: _Toc480393620]Woolley v. Henderson (p. 416) – Reasonable Medical Practitioner Standard
i. 1980 ME. D operated on P’s spine but because of an abnormality got in the wrong intervertebral space.  D also inadvertently tore part of the tissue encasing the spinal cord causing a number of medical problems for P.  Tear is a normal risk, but it was not disclosed.  TC instructed P entitled only to disclosures that would be made by a reasonable medical practitioner.  Jury found for D.  Affirmed. The standard of disclosure is that of a reasonable medical professional and this will ordinarily require expert medical testimony. 
ii. Example of professional standard 
iii. Causation rule: subjective and objective 
g. Harnish standard = the materiality / Woolley standard = reasonable medical practitioner.  Most courts are moving towards the Harnish materiality view. 
i. Prof standard doesn’t ensure that pts get the info they need that’s material to making the decision - why most courts reject the prof standard in favor of the material view – called the patient standard. 
h. Not enough for Pt to show they would have refused the procedure if they had been fully informed, P has to show a reasonable person would have refused. 
i. The objective part is inconsistent with the idea that people should have bodily autonomy. 
ii. If you have an idiosyncratic view of the risk you get washed out by the objective test. 
iii. Objective test operates to limits people’s recovery. 
i. [bookmark: _Toc480393621]Exceptions to the Disclosure Requirement 
i. Emergencies 
1. Implied consent (also avoids battery complaint)
ii. Hypo: The 6th Tummy Tuck
1. Only need to inform Pt of the risks if they have changed… they already know the risks 
iii. Therapeutic Privilege 
1. Do MDs have to disclose if the MD knows the Pt will be upset 
2. In theory No.  If there really will be adverse impacts on people MDs don’t have to disclose 
3. Problem: compromises bodily autonomy 
4. MD needs very specific evidence there are medical reasons that informing the patient would be worse than not.  Burden on MD to prove. 
j. [bookmark: _Toc480393622]Wlosinski v. Cohn (p. 418) – Physician Success Rate 
i. MI 2005 P’s son had kidney failure. P & son researched transplant facilities and P donated a kidney.  D represented his kidney transplant success rate as good. D performed the operation. Sever post-op complications, kidney had to be removed and son died.  P’s expert testified to medical incompetence as 5 of the 7 transplants D performed in the months before P’s failed.  P contends D had a duty to disclose his failure rate. Held: the doctrine of informed consent requires a physician to warn a patient of the risks related to the medical procedure… we simply hold that Ds, as a matter of law, did not have a duty to disclose D’s statistical history of transplant failures to obtain the decedent’s informed consent. 
ii. Hypo: surgical biopsy 
1. D failed to inform P of a more dangerous way to do the biopsy 
2. Court says yes – duty to inform of more dangerous procedure 
3. Makes objective test more difficult to meet
k. [bookmark: _Toc480393623]Arato v. Avedon (p. 420) – Life Expectancy
i. CA 1993 Pt had aggressive cancer and told MD he wanted to be told the truth.  MD did not disclose the statistical likelihood of death in a very short time.  MD recommended treatments.  Pt died quickly & family sued as Pt didn’t have information regarding impending death and didn’t get affairs in order.  TC for D, App. Ct. reversed. SC reversed. D’s duty is to disclose risks of treatment and statistical information about life expectancy is not a procedural risk. Info that is not about risks the standard is “standard practice within the medical community.” Experts testified the standard is NOT to release this info voluntarily. 
ii. The doctrine of informed consent is narrow 
1. Don’t want to make MDs liable for things other than medical procedures 
l. [bookmark: _Toc480393624]Truman v. Thomas (p. 422) – Pt Declines 
i. CA 1980 P saw D over 6 years and he told her to get a pap smear, but never warned her of the purpose or of the dangers of not having one.  P died of cervical cancer that could have been discovered and successfully treated. TC refused to instruct jury on failure to disclose dangers. Jury found for D.  App. Ct. Reversed. Held if a patient indicates they are going to decline a risk free test or treatment, then the MD has the additional duty of advising of all material risks of which a reasonable person would want to be informed. 
m. Hypo: the trusting patient 
i. Pt doesn’t want to hear risks … I trust you 
ii. From an autonomy standpoint a Pt should be able to refuse to hear the risks … MDs typically will not operate until they do and will have a waiver 
n. [bookmark: _Toc480393625]Brown v. Dibbell (p. 422) 
i. Patient can be held in comparative fault in an informed consent action for things like failing to give a truthful & complete family history when it’s material. 
ii. Pts not required to second guess the MD 

[bookmark: _Toc480393626]4. Nonfeasance & Creation of Duty (CH 16)
1. [bookmark: _Toc480393627]The No Duty to Act Rule
a. Dawson fictional case where a man watches a woman beaten to death for over 10 minutes without calling 911.  Dismissed. No duty to act. 
b. CL: One person owes another no duty to take active or affirmative steps for the other’s protection. 
c. Ds generally liable for misfeasance (negligence in doing something active) but not nonfeasance (doing nothing). 
i. Nonfeasance = failure to act 
ii. Misfeasance – acting negligently 
1. MDs in the lost chance cases 
iii. Newton (pg 495) … 1855 … D leaving poles in road unlit at night.  D says that’s nonfeasance … you are alleging I didn’t do something – light them.  Negligent act alleged is failure to mark.  Ct says nonsense, they were digging up the road and doing work – which is affirmative actions… you can’t take one little part out 
d. Rts 3rd: An actor who has not created a risk of harm to another has no duty of care to the other unless one of a number of listed affirmative duties applies.
e. [bookmark: _Toc480393628]Estate of Cilley v. Lane  (p496)
i. Lane and Cilley had broken up and Cilley went to Lane’s trailer and Lane asked him to leave. He got a gun.  Lane left and heard a pop. C said “it was an accident” L did not see any blood and went to a friend’s and said C pretended to shoot himself. Lane did not investigate or attempt to assess if C was injured. C found by neighbors, died, could have lived if gotten to hospital 5-10 minutes earlier.   
ii. Maine law does not impose a “general obligation to protect others from harm not created by the actor. The fact that the actor realizes or should realize that action on his part is necessary for another’s aid or protection does not of itself impose upon him a duty to take such action.” 
iii. Cilley estate argued 2 reasons Lane had a duty: 
1. She was a social host and C was a guest
a. Court says C was asked to leave and thus a trespasser.  L’s duty was to refrain from wanton, willful or reckless behavior & failing to summon emergency aid is not wanton, willful or reckless because she did not create the danger to C or commit any act that lead to his injury. 
2. C’s estate seeks to recognize a new CL duty to seek affirmative emergency assistance through reasonable means.  Estate contends duty arises upon simply witnessing another person’s injury. Not required to render aid themselves, but required to contact emergency assistance as long as can be done safely.  Estate says can be limited to homeowners.  Estate says special relationship arises when one witnesses an injury to another party and this “relationship” imposes a duty to act. 
a. Previously held a party has no affirmative duty to aid or warn another person in peril unless the party created the danger or the 2 people had a special relationship that society recognizes as sufficient to create the duty. 
b. Duty to contact emergency assistance any time witnessing an injury is a duty without any practical limit.  Imposes liability for nonfeasance.  Opens people up to being sued. 
iv. Held: Absent a special relationship or conduct that has endangered another, a person owes no duty to call aid for an injured person. 
v. Gladon rule – does she know or have reason to know … Does Lane fall into this?  Slemi isn’t sure … it’s not something on her property that’s going to injure Cilley … Cilley injures himself. 
f. [bookmark: _Toc480393629]Rationales for No Duty To Rescue (general nonfeasance rule):
i. Wild liability – where would liability end?
ii. Interference with autonomy (not as strong)
g. [bookmark: _Toc480393630]Yania v. Bigan.  
i. Yania went to Bigan’s to discuss a business matter and B asked Y to help him drain a trench. Yania jumped in the water and drowned.  Bigan did not assist him.  PA SC “Mere fact that Bigan saw Yania in a position of peril in the water imposed upon him no legal, although a moral, obligation or duty to go to his rescue unless Bigan was legally responsible, in whole or in part, for placing Yania in the perilous position.”
ii. 1959 P alleges D taunted P into jumping … court says taunting doesn’t matter these are adults 
iii. P was an invitee so D owes general duty of care – court rejected … P brought on himself 
h. [bookmark: _Toc480393631]Rocha v. Faltys. (pg 500 note 3) 
i. College party F encouraged R to jump off a cliff into a river even though R couldn’t swim.  R drowned.  F tried to save. Court rejected argument that taking R to cliff and encouraging him to jump imposed a duty of care. “Basic principal of legal responsibility is that individuals should be responsible for their own actions and should not be liable for other’s independent misconduct.” … no “TX case suggesting that an adult encouraging another adult to engage in a dangerous activity can give rise to a legal duty.”
ii. Can make an ad hoc / indeterminate relationship argument giving rise to a duty (as in Farwell) 
i. [bookmark: _Toc480393632]Bad Samaritan Statutes
i. Vermont: “A person who knows that another is exposed to grave physical harm shall, to the extent that the same can be rendered without danger or peril to himself or without interference with important duties owed to others, give reasonable assistance to the exposed person unless that assistance or care is being provided by others.”
2. [bookmark: _Toc480393633]Exceptions, Qualifications and Questions
a. Many European countries impose an affirmative duty to rescue and often make failure to rescue a criminal offense.
b. Number of exceptions to the no duty rule:
i. If a person knows or has reason to know that his conduct, whether tortious or innocent, has caused harm to another person, then he has a duty to render assistance to prevent further harm.
1. Once you injure someone you have a duty to act reasonably 
2. Once you injure someone you are liable for the worsening if you do nothing.
ii. If a person has created a continuing risk of harm, even innocently, a duty arises to employ reasonable care to prevent or minimize that risk from coming to fruition. 
1. Hypo: The Deer in the Road – you hit a deer and leave its carcass in the road which creates a risk that someone will be injured by it. 
iii. Statute or ordinance requires a person to act affirmatively. 
iv. D assumes a duty: Wakulich (502)
1. Termination of duty: The “No Worse Position” idea
2. Hypo: The Manager and the Tenant’s Gun
v. Special Relationship creates the duty.
c. [bookmark: _Toc480393634]Wakulich v. Mraz (p.502) – Beginning to Assist
i. 16yo Elizabeth Wakulich was offered money as a prize for drinking a quart of alcohol by M & B Mraz (21 & 18).  D Mraz, father, was home.  P lost consciousness.  B placed her in the family room where she was vomiting and gurgling.  When the checked on her again they removed her vomit saturated blouse and propped her head on a pillow.  Did not seek medical attention & alleged prevented others from calling 911.  D later ordered boys to remove P who took her to a friend’s house.  Later taken to a hospital where pronounced dead. Ct rejects claim of negligence for offer to drink a court of ETOH. P pleads D failure to exercise due care in voluntarily undertaking to care for decedent after she became unconscious.  We agree. “One who voluntarily undertakes to render services to another is liable for bodily harm caused by his failure to perform such services with due care or with such competence and skill as he possesses.”  M & B voluntarily undertook steps to care for P and did so negligently. 
ii. Law about social hosts providing ETOH is a difficult area and in a lot of cases there is social host immunity.  IL is one of those states, even though P is a minor.  In CA immunity does not apply to hosts to serve minors. 
iii. Once you are a good Samaritan and aid someone you have a duty, that’s why good Samaritan statutes exist. 
iv. Duty is a legal issue the court decides.  Breach is a fact question the jury decides. 
d. [bookmark: _Toc480393635][bookmark: _Toc480393636]Beginning to Assist 
i. Rst 3rd – an actor who undertakes to render services to another when the actor knows or should know that those services will reduce the risk of harm to the other has a duty to use reasonable care in rendering those services if the failure to exercise care would increase the risk of harm beyond which would have existed without the undertaking; or if the other person relies on the actor’s using reasonable care in the undertaking.
ii. When you voluntarily help someone you create a duty of care.  You can terminate it if you don’t leave them in a worse position. 
e. [bookmark: _Toc480393637][bookmark: _Toc480393638]Farwell v. Keaton (p. 504)
i. Farwell & Siegrist had some beers and then attempted to talk to teenaged girls who complained they were being followed.  6 boys attacked Farwell & Siegrist, S escaped but F severely beaten.  S put ice on F’s head and drove around for 2 hours.  Went to his grandparents and unable to rouse F, left him in back of car.  F died 3 days later from the beating… Medical evidence treatment could have prevented.  Even if no duty to render aid, “there is a clearly recognized legal duty of every person to avoid any affirmative acts which may make the situation worse.” If D does attempt to aid “he is regarded as entering voluntarily into a relation which is attended with responsibility.”  D then “liable for a failure to use reasonable care for the protection of P’s interests.”  F & S were companions on a social venture.  “Implicit in such a common undertaking is the understanding that one will render assistance to the other when he is in peril if he can do so without endangering himself.”  S & F in a special relationship.  S knew or should have known when he left F unconscious in the back of the car no one would find him before morning. 
ii. Undertook duty – put him in car and put ice on his head 
iii. The common undertaking gave rise to the duty 
iv. Duty: required to act reasonably with respect to getting help for an injured friend. 
f. The scope of the duty is related to how the duty arises. 
g. [bookmark: _Toc480393639]Making Matters Worse 
i. When a D discontinues aid the Rst. 3rd imposes liability if the D, by acting unreasonably, has left the victim in a “worse position than existed before the defendant took charge.”
ii. When a person voluntarily takes charge of an imperiled and helpless person, he has assumed a duty to take charge in a reasonable manner.
iii. Court says you can leave a voluntary duty you’ve undertaking as long as you don’t leave them in a worse position than they were in when you began to help them. 
1. Woman calmed down a neighbor who was threatening to kill himself.  When he was calm she left and set the gun down.  An hour later he killed himself. 
a. Yes duty
b. Yes stopped
c. Not worse off 
h. [bookmark: _Toc480393640]Termination of A Voluntarily Undertaking Affirmative Duty
i. Basic Rule: Cannot leave the other in a worse position than before.
ii. Restatement Third of Torts:
1. “When a person is in imminent peril of serious bodily injury, the rescuer must exercise reasonable care in deciding whether to discontinue the rescue.”
a. Example: Rescuer of drowning swimmer can’t stop halfway to shore.
2. “Once have secured the safety of the other, the rescuer may not then return the other to peril even if the peril is no greater than that that existed at the time the actor initiated the rescue.”
a. Example: Drowning swimmer rescued and brought to shore.  Can’t leave them in the middle of a busy highway.
iii. The termination idea is becoming more and more narrow 
i. [bookmark: _Toc480393641]Special relationships give rise to a duty to assist (Rst 3rd)
i. 2 types -  Determinate or Indeterminate 
ii. Determinate - pre-existing relationships that exist before the injury
1. Common carrier with its passengers
2. Innkeeper with guests
3. Business or possessor of land that holds land open to public with those lawfully on the land
4. Employer with employees who become injured/ill at work
5. School with students
6. Landlord with tenants
7. Custodian with those in custody if custodian “has a superior ability to protect” the P
8. Where P & D are in a special relationship the D will have a duty of reasonable care whether or not D had anything to do with causing or increasing the risk of harm to P.
9. These relationships all include an element of control … employer has some control over their employee 
iii. Indeterminate - ad hoc relationships 
1. Facts where in this particular case the facts are sufficient to find there is a special relationship 
2. ie: employer requires a pre-employment physical, doesn’t show hire results … employee had cancer not told … could argue D undertook a voluntary duty to employee   
3. Farwell is an example of an ad hoc special relationship 
iv. A special relationship can take a case out of the no duty rule 
v. Pre employment physical hypo 
1. Special relationship didn’t exist at the time of the hypo  
j. [bookmark: _Toc480393642][bookmark: _Toc480393643]Podias v. Mairs (p 506)
i. NJ SC 2007- Maris was driving with Swanson & Newell in car.  All 3 had been drinking.  Maris lost control of the car and hit Podias’ motorcycle. Podias laying in roadway not moving.  Swanson said he thought Maris killed him.  All 3 had cell phones (2002) Maris called his girlfriend.   Swanson made 17 calls in next 90 minutes.  No one called 911.  Newell’s phone 26 calls in next 2.5 hours. Swanson – “I didn’t feel responsible to call the police.” Newell – “I didn’t want to get in trouble.”  The 3 got back in their car and drove away until car broke down.  Maris waited for gf and N & S ran away.  S stated a few times no need to get them in trouble. Podias hit by another car and killed. 
ii. “Ordinarily, mere presence at the commission of the wrong, or failure to object to it, is not enough to charge one with responsibility inasmuch as there is no duty to take affirmative steps to interfere.”
iii. The assessment of duty necessarily includes an examination of the relationships between the parties. The fundamental question is whether the plaintiff’s interests are entitled to legal protection against the defendant’s conduct. In this regard, the determination of the existence of duty is ultimately a question of fairness and public policy, which in turn draws upon notions of fairness, common sense, and morality.”
iv. Swanson & Newell not innocent bystanders. M clearly created the initial risk “at the very least Ds acquiesced in the conditions that may have helped create it and subsequently in those conditions that further endangered the victim’s safety. Ds therefore bear some relationship not only to the primary wrongdoer but to the incident itself.” This is what distinguishes this case from mere bystander cases.  Orchestrated scheme by the 3 to leave the scene to not get caught. 
v. We are not formulating a general rule for application.  Question of duty depends on the mix of factors in each case. 
vi. The “nonfeasance” argument and the court’s response: 
1. 1.  Foreseeable risk of harm (does not give rise to duty)
2. 2.  Harm could be easily prevented (this is like Carroll towing and is relevant to breach not duty)
3. 3. Ds “far more” than innocent bystanders
a. instrumentality of injury used for common purpose – like Farwell 
4. 4. Ds “acquiesced in creating initial risk”
a. initial risk was the drink driving so the duty would arise when they got in the car in which case they’d be liable for the initial injury
5. 5. Ds obligated not to prevent Mairs from acting
6. 6. Orchestrated scheme to avoid detection
a. yes – this seems like a concert of action
vii. Driver had a duty – if you injure someone you automatically owe them a general duty of care even if you aren’t negligent 
1. If driver negligent – Driver and person who run over guy both liable for the death 
a. Could have been not negligent RPP test evaluates the actions (driving) not the drinking 
viii. Passengers duty 
1. Had they actively prevented driver from getting help would have been misfeasance – owe a duty not to do that 
2. The fact that the biker is at risk doesn’t give rise to a duty 
ix. Duty is a matter of law.  
x. Why is this in the book? – Court doesn’t like the nonfeasance rule and is pointing to their discomfort with it by throwing everything they can think of to create a duty in this case. 
1. That’s why the court says “we formulate today no general rule of application” … if they created the rule they are very close to over turning the nonfeasance rule … slippery slope 
a. The 6 factors make it very difficult to cite this case 

[bookmark: _Toc480393644]5. Contracts, Promises, & Creation of Duty (CH 17)
1. [bookmark: _Toc480393645]§1 Duties in Tort & Contract: Risks Created by the Actor
a. Tort duty can be created, modified, or limited by Ks, informal undertakings or by mutual and reasonable expectations between the parties. 
i. If K, undertaking or relationship creates tort duties liability determined using tort law
ii. When Ks are signed people are thinking about the bargain not tort duties 
iii. Tort duty arises not out of the bargain but out of tort law (it’s like a modification)
iv. Concern is tort law can upend the expectations of parties in Ks
v. Can you contract tort liability away – 
vi. If you enter into a K and it gives rise to a tort duty it changes the nature of the K
b. [bookmark: _Toc480393646]Affiliated FM Ins. Co. v. LTK Consulting Services, Inc. (p. 513)
i. WA 2010 SC. City of Seattle K with SMS to maintain monorail (and concession rights) in 94.  ‘99 City K with LTK to examine monorail and recommend repairs.  2004 blue line train had an electrical fire. Post fire City & SMS amend K to allocate repair costs.  SMS’s ins (AFM) paid 3.25 million & was subrogated to SMS’s rights against LTK.  Ins seeks to recover from LTK claiming LTK was negligent in “changing the electrical ground system.” TC granted LTK’s SJ holding SMS had no property interest in monorail & recovery barred by “economic loss rule” which holds “anytime there is an economic loss, there can never be a recovery in tort.” 
ii. ISSUE: can SMS, which does not own monorail, bring tort action against LTK for negligently causing the fire? To determine tort law or K law use independent duty doctrine: “An injury is remediable in tort if it traces back to the breach of a tort duty arising independently of the terms of the K.”
iii. Duty breaks down into 3 inquiries: 
1. Does an obligation exist?
2. What is the measure of care required?
3. To whom and with respect to what risks is the obligation owed?
iv. A. Does an engineering firm undertaking engineering services assume a tort duty of reasonable care independent of its K obligations?
1. It’s in society’s best interest to have engineers have this duty – they are in the best position to prevent harm caused by their work, liability forces negligent engineers to internalize the cost of their unreasonable conduct making them more likely to use due care 
2. This may increase insurance costs for engineers and they will pass this cost on
3. Held: engineers have a CL duty of care not limited to their K obligations
v. B. What is the measure of an engineer’s duty of care?
1. Reasonable care – degree of care, skill and learning expected of an RPP engineer in similar circumstances
vi. C. Does the scope of the engineer’s duty encompass companies in SMS’s position and the class of harms like the one suffered by SMS?
1. 1. Class of harm
a. safety risks of physical damage to the property on which E worked? - Yes
2. 2. Duty extend to persons who have property interest to use and occupy the property?
a. Yes – hold scope of duty extends to the persons who hold a legally protected interest in the damaged property
vii. SMS, so AFM, has a cause of action against LTK – “LTK, by undertaking engineering services, assumed a duty of reasonable care.”
viii. Is it the K that gives rise to the duty?  No.  What gives rise to the duty of care?
1. They affirmatively created risks by negligently conducting the repair.  
ix. It would be very hard to K around tort duty in this situation because the court says the K is not what created the duty in this situation the risk creation was. 
c. Independent Tort Duty –
i. Duty arises when party creates the risk whether you are in a contract or not.  K can change the scope of the duty but you won’t be able to claim no duty – duty arises from the risk creation.
ii. There may be a K and the K may give rise to a duty.
iii. If under the K you do something that creates a risk the default presumption applies – if you create a risk you have a duty. 
2. [bookmark: _Toc480393647]Economic Loss Rule 
a. Generally speaking no duty to prevent economic losses (pg 519 note 5)
b. The classic case: Thorne v. Deas – boat co-owner promises to buy insurance & doesn’t - boat sinks.  A sues.  Sues for the insurance proceeds and court says no. 
i. 1.  Insurance Proceeds: Nonfeasance but economic harm, not physical loss
c. Concern about undermining contract law
d. 2.  Another example: Failure to put add in yellow pages.  Note 6 p. 519 Southwestern Bell
i. No - Lost business falls under Economic Loss Rule
e. This is a big dividing line where tort law ends – no tort recovery for purely economic losses even if someone acts negligently … have to be physical damages/loss for torts to arise 
3. [bookmark: _Toc480393648]§2 Duty Based on Undertaking
a. D does not create a risk of physical harm, but agrees to render services that should reduce the risk of physical harm.
i. K & Duty 
1. General Nonfeasance Rule: no duty
2. Independent duty from risk-creation not based on contract.
3. What if there is a contract? Can K form the basis for a duty?
a. OG no
b. Modern Rst – yes 
4. Duty does not extend to economic losses
b. [bookmark: _Toc480393649]Spengler v. ADT Security Services, Inc. (p. 520)
i. P appeals TC SJ wrongful death claim alleging P’s mother died because D sent an ambulance to the wrong address after mother pressed the life-alert button. TC held K action not tort action.  Affirmed.  P asserts the wrong address is misfeasance bringing it under tort law. TC SJ finding D breached no duty independent of the K. D’s duty arose only from the K not from CL so no tort duty. 
ii. No duty: must be separate from K
iii. Also: D did not create the risk as in Affiliated 
iv. Conclusion: obligation to perform correctly emanated from K
v. K does not give rise to a duty.  If there’s any duty here it must arise separately from tort law.  None does. 
vi. This is the old school traditional view point 
vii. ADT – after this case could include a specific waiver of tort liability in the K … creates a primary assumption of risk and then no duty. 
viii. If ADT had a duty … to prove breach Spengler would have to show ADT acted unreasonably … it’s possible they did not act unreasonably but still breached the K.
c. [bookmark: _Toc480393650]Undertaking to Render Services to Another 
i. Rst. 3rd -> An actor who undertakes to render services to another, when the actor knows or should know that the services will reduce the risk of physical harm to the other, owes a duty of reasonable care in carrying out that undertaking if 
1. (a) the failure to exercise care increases the risk of harm beyond that which would have existed without the undertaking, or 
2. (b) the other person relies on the undertaking. 
ii. Spengler court does not uphold this view. 
1. Spengler would have come out differently because she relied. 
iii. Essentially reliance is a specific manner of increasing the harm (someone who relies won’t seek alternatives).
iv. The modern trend is the Rst… but case law is split
d. [bookmark: _Toc480393651]Diaz v. Phoenix Lubrication Service, Inc. (p. 522)
i. P had oil changed at Jiffy Lube.  Tire pressure check included, tire rotation and inspection is an extra service P did not pay for. A few weeks later, in rain, P seriously injured in accident & alleges contributed to by worn tread on rear tires.  P alleges D at fault because “the service should have included an examination of the tires and notification of the tire wear.” D MSJ granted.  Affirmed. Relationship between parties did not create a duty to inspect the tires. D did not undertake to inspect the tires.  The K duty was to check the pressure.  Difference between creating a risk and failing to discover a risk. 
ii. Argument re industry standard to inspect all visible vehicle components irrelevant.  Goes to breach.  No breach is possible if no duty has arisen. 
iii. I: if the duty arises out of the K, what is its scope?
iv. The scope of the duty is related to how the duty arises. 
v. K did not require them to examine the tires.  
vi. “Courts should usually limit the scope to the terms of the K”
vii.  “the scope of JL’s K undertaking significantly influences the determination of whether a duty existed to inspect the tires.” (top 524)
1. There are some but very few cases that the court finds the duty exceeds the scope of the K.
viii. HOLDS: scope of K defines scope of duty (but leaves some wiggle room)
ix. K can take out of nonfeasance 
x. Note 1 p525 – if mechanic had nicked tire you would not have the same case. JL would have created the risk 
4. [bookmark: _Toc480393652]§3 Duty to Third Persons Based on Undertaking to Another (No Privity)
a. [bookmark: _Toc480393653]Palka v. Servicemaster Management Services, Corp. (p. 526)
i. P was employed at a hospital where D contracted to perform maintenance.  D negligent and a wall mounted fan fell on and injured P.  Held: safety of fan was within scope of K & D under duty to P, a non-contracting party. D’s negligence placed P at a greater risk than had D not Kd to perform maintenance.  Factors: reasonably interconnected and anticipated relationships, particularity of assumed responsibility under the K (relatively narrow K), displacement and substitution of a particular safety function designed to protect persons like P, reasonable expectations of all parties. 
ii. 1st is there at duty?  Where would we find it?  In the K 
iii. Hospital was maintaining the fans and delegated that duty to Servicemaster.
iv. This is a relatively limited scope of duty. 
b. Rst -> Actor who undertakes to render services he knows or should know reduce the risk of harm to which a 3rd person is exposed, has a duty of reasonable care if: 
i. (a) the failure to exercise care increases the risk of harm beyond that which would have existed without the undertaking, 
ii. (b) the actor has undertaken to perform a duty owed by another to a 3rd person, or 
iii. (c) the person to whom services are provided, the 3rd person, or another person relies on the undertaking. 
c. Rst Lessor Liability -> 
i. A lessor is subject to liability for physical harm to lessee and others on land with lessee’s permission caused by a condition of disrepair, if: 
1. (1) the lessor has contracted to repair, 
2. (2) the disrepair creates an unreasonable risk, and 
3. (3) the lessor fails to exercise reasonable care to perform his K. 
d. Contrast with OLDER rules -> lack of privity of K barred a duty even to foreseeably injured 3rd parties 
e. [bookmark: _Toc480393654]Winterbottom v. Wright (p. 528)
i. England 1842. P coachman on mail delivery coach D K to provide and keep in good repair. P injured when coach broke. P contends D liable to everyone who might use the carriage. Also P can’t sue post-master so should be able to sue D.  Court rejects.  No privity of K between the parties.  Causes of action confined to parties in privity of K or those where D has a duty to the public. 
ii. The only safe rule is to confine the right to recover to those who enter the K.  If we go 1 step beyond, there is no reason we should not go 50. 
iii. Concern is whether or not there is going to be too much liability. 
iv. Concern is also K expectations being undermined 
f. [bookmark: _Toc480393655]H.R. Moch Co. v. Rensselaer Water Co. (p.530)
i. NY 1928 Cardozo. D K with city to provide water.  P’s warehouse burned down when adjacent one caught fire and no water pressure to douse. Liability to D is too far reaching to impose.  Parties would not K for unending liability to multitudes of 3rd party beneficiaries. (Coal dealer who failed to deliver to a should would be liable to all the customers.)
ii. Is there a duty?  Yes
iii. K? – City & water co.  – supply water 
iv. Coal dealer example is a bad example -> economic damage 
v. If fire spreads the liability would be HUGE 
vi. Court felt the price of the water indicated that they had not bargained for this liability 
1. Strauss NY blackout in 1977 – guy goes into basement to get something in pitch black and trips and breaks something and sues ComEd.  He had K privity in his apartment but no privity in the basement, the electricity is supplied to the building.  Court says no duty and cites Moch (note 1 pg 531)   
g. Privity cases: 
i. 2 polar extremes Moch & Strauss v. Palka
ii. Smith brakes not fixed hypo -  Smith picks up car after hours – keys left where always left but mechanic did not fix brakes.  Smith’s breaks go out and 3rd party is injured.  3rd party can sue mechanic.
5. [bookmark: _Toc480393656]§4 Actions as a Promise or Undertaking
a. [bookmark: _Toc480393657]Florence v. Goldberg (p. 533)
i. NY 78 PD crossing guard on route to school daily for 2 weeks.  P’s mother stopped walking P to school, guard called in sick, not covered, school not notified. P struck by car and brain damaged.  PD had assumed a duty to a special class of persons (children going to school at a set time) and having gone forward with the performance of this duty in the past, had an obligation to continue its performance.  Had PD not assumed duty to supervise crossings P’s mother would not have permitted P to travel to school alone. PD’s failure to perform put P in greater danger that he would have been in had the duty not been assumed (because the mom would have walked P to school).
ii. D’s owe a duty arising out of their performance. 
iii. D is arguing this is nonfeasance … we didn’t do something, we didn’t protect the child.  We didn’t act. No duty.
iv. Selmi argues it’s misfeasance, they agreed to provide a crossing guard, they did it for two weeks, but they did it badly.
v. “A municipality cannot be held liable for adequate police protection. This duty, like the duty to provide protection against fire, flows only to the general public.”
vi. Promise here is very narrow: specific class of persons at a specific time for a specific purpose
vii. Was there a breach?  Apply Carroll towing factors… regular officer sick…. Dep policy to cover most dangerous crossings first 
1. Fact that they didn’t provide a guard itself doesn’t prove breach …. (this is not Contracts class) must apply risk utility formula
viii. TEST: Promise + reliance 
b. [bookmark: _Toc480393658]Kircher v. City of Jamestown (p. 534)
i. NY 89 P kidnapped and raped by Blanco.  Witnesses saw her being shoved in a car and found a PD officer, Carlson. Carlson said he would “call it in” but didn’t.  P repeatedly raped and beaten.  Held. P cannot recover.  City not negligent for exercise of government functions unless in special relationship with P.  P was not in direct contact with PD (witnesses were) so P cannot recover.  P also unable to rely on PD protection when can’t even communicate with PD.
ii. Establishes NY’s direct contact requirement. 
iii. Promise has to be made to P 
iv. P has to rely 
v. Concern is all victims of crime will sue for reliance on PD protection
vi. Can we formulate a rule that holds this cop liable but doesn’t open the PD to huge liability 
1. Cop promised … and someone relied… a rule with a promise and reliance even if promise to and reliance not by P … not much more liability
2. Also doesn’t involve court second guessing PD because cop promised.  Cop determined he could do something. 
c. Reliance might not be reasonable at times when party undertaking the service explicitly warned that reliance was inappropriate. 
d. [bookmark: _Toc480393659]Content & Scope of Duty Derived from “Undertakings”
i. An undertaking may create a duty that did not otherwise exist
ii. Does an undertaking show
1. A special relationship established by the undertaking?
2. Affirmative action, not mere nonfeasance?
3. The equivalent of a promise from which a tort duty might arise if there is consideration or reliance?
e. Note case: crossing guard in am but not pm does not create duty to have pm crossing guard (pg 536)
f. Is there a way to terminate a duty you have implied?
i. Have to provide reasonable notice you will discontinue 
ii. Need to get rid of promise and reliance … only way to do that is to notify people

[bookmark: _Toc480393660]6. Duty to Protect from Third Persons (CH 18)
[bookmark: _Toc480393661]§1. Defendant’s Relationship with the Plaintiff
Is there a duty owed by D to protect P from criminal conduct (or negligence) of a third party because of special relationship with either P or dangerous person?   If no relationship: Then the basic nonfeasance rule applies.
1. [bookmark: _Toc480393662]Iseberg v. Gross (p. 539)
a. P’s complained against Ds (Gross & Frank) because Ds failed to warn P that a former mutual business partner threatened P’s life.  Threatener (Slavin) later shot P rendering him a paraplegic. Slavin & Gross had a business VAL.  P was acquiring land to develop into a strip mall. Frank and P formed a corp. – LFD. VAL & LFD formed a partnership to purchase the land. Partnership dissolved and VAL owned RP. RP didn’t sell and Slavin lost his investment. Slavin blamed P and told Gross several times he wanted to harm P. Gross told Frank but neither told P. 
b. Issue: whether P and Ds stood in such a relationship to one another that the law imposed on Ds an obligation of reasonable conduct for the benefit of P. 
c. CL: A private person has no duty to act affirmatively to protect another from criminal attack by a third person absent a “special relationship” between the parties. (Also Rst 2nd §314)
i. Special relationship: common carrier-passenger, innkeeper-guest, business invitor-invitee, voluntary custodian-protectee
ii. Special relationship is the basis for imposing an affirmative duty to act. 
d. P’s ask Court to find that the facts bring the case within an exception to the no-affirmative-duty rule. P argues 1) P was an agent of Ds & 2) court should abandon special relationship requirement. (Court says no principal – agent relationship here)
e. Held: an affirmative duty to warn or protect against the criminal conduct of a third party may be imposed on one for the benefit for another only if there exists a special relationship between them. 
f. Failure to warn is nonfeasance.  Need something to take us out of nonfeasance… special relationship (determinate, ad hoc)
g. After no agency determined P argues to abolish categories and treat as a general duty of care – essentially apply Carroll Towing factors – those are for the determination of breach by a jury (not a duty determination by a judge)
h. Impracticality of imposing a legal duty to rescue between parties who stand in no special relationship – why court says no 
i. The duty issue generally
i. Whether a duty is owed is a question of law. In deciding whether to impose a duty…the court  must make a policy decision…The court may consider various moral, social, and economic factors, including the fairness of imposing liability; the economic impact on the D and on similarly situated parties; the need for an incentive to prevent future harm; the nature of the  D’s activity; the potential for an unmanageable flow of litigation; the historical development of precedent; and the direction in which society and its institutions are evolving.
ii. Not the Carroll Towing factors
iii. These factors are very general 
2. Special relationships 
a. Rst. 3rd §40 broadens special relationship list to include: employer-employee; school-student; landlord-tenant & changes business invitor-invitee to “a business or other possessor of land that holds its premises open to the public with those who are lawfully on the premises. 
b. Rules apply the same way when P alleges D failed to protect him from the negligence of a 3rd party. 
3. [bookmark: _Toc480393663]Foreseeability (Landowners) - Posecai v. Wal-Mart Stores, Inc. (p. 543)
a. LA 1999 P robbed by a man hiding under her car in the parking lot.  Sued store for negligence for not having guards. TC awarded P damages.  Sam’s not in high crime area, but adjacent.  In previous 6 years 3 robbers in parking lot, but 83 on the same block. 
b. Courts determine existence of duty by considering moral, social and economic factors including the fairness of imposing liability, the economic impact on D & similarly situated parties, the need for incentive to prevent future harm, the potential for an unmanageable flow of litigation, historical development of precedent & the direction in which society and its institutions are evolving. 
c. 4 basic approaches to resolving foreseeability (landlord occupier special relationship)
i. [bookmark: _Toc480393664]Specific harm rule 
1. outdated- landowner no duty to protect patrons unless aware of a specific imminent harm (very narrow)
ii. [bookmark: _Toc480393665]Prior similar incidents test  
1. Foreseeability is established by evidence of previous crimes on or near the premises … past history of criminal conduct puts the landowner on notice of a future risk.  Courts consider the nature & extent of the previous crimes and their recency, frequency and similarity to the crime in question. (still widely followed)
iii. [bookmark: _Toc480393666]Totality of the circumstances 
1. Most common – takes additional factors into account such as the nature, condition and location of the land as well as any other relevant factual circumstances … number, nature and location of prior similar incidents, but a lack of prior incidents will not preclude a claim where the landowner should have known the criminal act was foreseeable.  Application often focuses on level of crime in surrounding area and courts see property crimes and other minor offenses as precursors to more violent crimes.  Criticized as being too broad. 
iv. [bookmark: _Toc480393667]Balancing test 
1. CA – addresses interests of both proprietors and their customers by balancing the foreseeability of harm against the burden of imposing a duty to protect against the criminal acts of 3rd persons. Foreseeability of harm and gravity of harm balanced against the burden imposed on the business to protect against that harm.  Under this test the high degree of foreseeability necessary to impose a burden to provide security will rarely, if ever, be proven in the absence of similar crimes on the property. Ann M. v. Pacific Plaza Shopping Center 
2. This is like Carroll Towing (risk utility test)
3. Use the risk-utility test twice.  1) court determines duty, 2) jury determines breach
4. This allows the court to have control…. Court controls liability… no duty, no liability 
d. Held: Balancing test the proper test. The greater the foreseeability of harm the greater the duty of care that will be imposed.  No foreseeability here. 
e. Some courts hold foreseeability (and thus duty) is a fact determination for the jury and do not apply one of the tests.
4. [bookmark: _Toc480393668]Marquay v. Eno (p. 549)
a. 3 Ps – in 3 separate complaints – allege they were sexually abused by a school employee (2 teachers and a coach). Each P alleges other school employees were aware of the abuse or should have been aware of the sexual abuse. 
b. [bookmark: _Toc480393669]Relationship of Statutory Violation to Civil Liability / Negligence Per Se
i. We hold that the reporting statute does not support a private right of action for its violation because we find no express or implied legislative intent to create such civil liability.
ii. A violation of the reporting statue is not negligence per se because the duty to which the statute speaks – reporting abuse – is considerably different from the duty on which the cause of action is based – supervising students.
iii. Class of persons and types of harm
iv. Court says no negligence per se because the duty to report is different from the duty to supervise (some states hold it can be used for negligence per se)
c. [bookmark: _Toc480393670]Common Law Causes of Action
i. P’s allege that all district employees owe a CL duty to protect students they know or should know are being sexually abused. Hold some do and some don’t.  Some Ds owe a duty based on their relationship to the students, some on their relationship to the alleged abusers.
ii. Schools have a special relationship with students which imposes on them certain duties of reasonable supervision. The scope of that duty is limited by what risks are reasonably foreseeable. 
1. Duty is on employees who have a supervisory role over students … not all employees
2. Employees with such a duty who acquire actual knowledge or learn facts which would lead a reasonable person to conclude a student is being abused are subject to liability if their level of supervision is unreasonable and is a proximate cause of a student’s injury. 
3. The existence of the duty is limited to those periods when parental protection is compromised – not the same as never liability for off school premises or after hours – jury question 
4. Limited by when students are in school (not when children in parents custody)
iii. 2 important factors
1. geography 
2. time 
d. [bookmark: _Toc480393671]Negligent Hiring / Retention
i. Employees with supervisory powers of hiring and firing might be liable for negligent hiring or retention of a person they know or should know is an abuser.  
ii. Reporting statute is not applicable in an action based on negligent supervision it is applicable in a negligent hiring or retention action. Failure to report abuse in accordance with statute could give rise to liability, provided P can show reporting would have prevented subsequent abuse.
e. It’s harder to hold employers liable for intentional torts than for negligence. 
5. Schools can be held liable for failure to prevent student on student violence … liable for “foreseeable injuries proximately related to the absence of adequate supervision.”
a. Mirand (553 note 6) - The undertaken relationship not carried out
b. Fazzolari (554 n. 1)—On-premises, but before school. Issue: nature of the 6:30 a.m. duty.  0 period class. But student not in the class. Duty?  Yes. 
6. [bookmark: _Toc480393673]Young v. Salt Lake City School District (p. 554)
a. Student hit by a car while biking to an afterschool meeting at the school. School was over and he had been home.  Held school had no duty of care, not at school, school over, not participating in a school-sponsored event. Merely traveling to one.
b. No duty - returned to parents’ custody. 
7. Note: Duties of Colleges
a. Courts have generally refused to impose a duty to protect or guide students with respect to the pleasures and dangers of sex, alcohol, drugs or even over study. 
b. You are on your own, you are 18 and an adult and the college does not know any obligation towards you
c. When might there be a duty?
i. If the univ starts to monitor something – if they undertake a duty
ii. Landlord/tenant relationship in dorms 
iii. If they have created the risk through some action
8. [bookmark: _Toc480393674]Ward v. Inishmaan Assoc. Ltd. Partnership (pg 556) – Landlord Tenant Special Relationship
a. P lived in a huge (329) apartment complex next door to Sommers.  Ward and Sommers did not get along and from 1999 to 2002 there were escalating incidents with Sommers banging on their shared wall, making unsubstantiated complaints about Ward to building and hitting Ward with car door.  Ward complained to PD and management.  July 2002 Sommers stabbed Ward repeatedly.  P sues apartment complex for failing to protect her from the criminal assault.  (Sommers charged with attempted murder).  TC denied D’s motion for directed verdict at end of P’s case in chief and at end of trial & sent to jury. Jury found for P.  D appeals on grounds P failed to establish evidence of any of the special circumstances required by law to impose liability on a landlord for a criminal assault by a 3rd person. 
b. Numerous courts have held that landlords have no duty to protect tenants from criminal attack.
c. Court examines precedent that examined whether any of the 4 exceptions to the general rule against holding individuals liable for the criminal attacks of others applied to the landlord-tenant relationship. Found 2 applied:
i. A landlord may have a duty to protect a tenant from the criminal attack of a third party “when a landlord has created, or is responsible for, a known defective condition on the premises that foreseeably enhances the risk of criminal attack.”
ii. A landlord who undertakes to provide security has a duty to act with reasonable care. 
iii. These 2 extend to common areas which are under their control. 
d. Neither of those 2 exceptions/conditions were present. There was no duty.  Reverses and remands for directed verdict in favor of Ds. 
e. Why no general duty of care – L usually not on premises and L given up rights to occupancy to that area of RP.
9. [bookmark: _Toc480393675]Duties of Landlords
a. Many courts have held landlords have a duty of reasonable care to tenants with respect to common areas under the landlord’s control (not all).
b. Many courts agree with Ward that the landlord-tenant relationship itself does not trigger a duty to protect from criminal attack by third parties. 
c. Courts are divided on the rule that if a landlord begins to provide security he assumes a duty to protect.
d. No duty rule with two exceptions:
i. LL created or is responsible for known defective condition that enhances the risk of attack.
ii. LL undertakes to provide security.
10. [bookmark: _Toc480393676]Kline v. 1500 Mass Ave. pg 558 note 2 
a. L owed a duty of care towards people because they had control over the common passageways and knew the was crime in the areas and the building. 
b. Court said L owed tenant same level of protection as 7 years before when they first moved into the building. (Selmi – they would have to give notice they are decreasing security & presumably this would be reflected in their rent because they are doing less.)
c. This is an outlier but a very famous case. 
[bookmark: _Toc480393677]§2. Defendant’s Relationship with Dangerous Persons 
1. [bookmark: _Toc480393678]Dudley v. Offender Aid & Restoration of Richmond, Inc. (p. 559)
a. Spencer was a career violent criminal who engaged in violence in prison and was not allowed to serve any part of his term. Upon release he lived in a halfway house with no security and was allowed to come and go at will.  He raped and killed one of the neighbors.  Held that general rule is one owes no duty to control the conduct of a third person for the benefit of the plaintiff. However, if the defendant is in a special relationship to either the defendant or the third person, the defendant is under a duty of care. The halfway house was Spencer’s custodian in charge and had a duty which ran to all those who were directly and foreseeably exposed to risk of bodily harm from D’s negligence. 
b. Who did HH owe the duty to when Spencer arrived at the HH?  Public – who in the public? 
c. Problem – how far from the house does the duty extend… where does the foreseeable risk end 
2. Custody – Rst 3rd – a custodian owes a duty of reasonable care to protect Ps from those within its custody.
3. Duty: D’s relationship with Dangerous Person
a. Felons in halfway house 
b. Dangerous Tenants
c. Negligent entrustment
d. Duty to control employees
e. Parents and children
f. Psychotherapist and patient
g. Seller of Alcohol
4. [bookmark: _Toc480393679]Duty to control tenants 
a. Rosales - CA – when lessor has control over a danger from the tenant he has a duty of care though he is not liable if he has no control.
b. Tenant shooting from the property.  Shoots neighboring child.  Landlord not present.  Does landlord have a duty to control tenant?
c. 2 things give rise to the duty:
i. Before the duty arises the L has to know the T is potentially dangerous. 
ii. There has to be an ability to control the tenant. 
1. L’s can evict Ts if dangerous activity clause in lease or if 30 day month to month lease 
iii. Can be actual cause issues.  L evicts T, T has 30 days to vacate and shoot someone in that 30 days.  No actual cause. 
iv. L supposed to evict didn’t – T shoots someone 
1. Duty - yes  
2. Breach - yes
3. Actual cause – depends on when. Inside eviction window no but for cause. 
d. Same with Ts dog – knowledge and ability to control. 
5. [bookmark: _Toc480393680]A duty to control children
a. Parents are only liable for failing to control some specific dangerous habit of a child which the parent knows or should know in the exercise of reasonable care. 
b. Parents not automatically liable for their children’s torts. 
c. Parent may be negligent in and of themselves… law very hesitant to impose duty on parents – encroaches on parents’ rights to raise their children as they want – second guessing their discretion 
d. 2 requirements 
i. knowledge of a very specific dangerous habit – must be imminent  
ii. have the ability to do something about it – opportunity & need to restrain 
e. bunch of cases on p 531.  Courts are very reluctant to hold parents liable. 
6. [bookmark: _Toc480393681]A duty to control employees
a. Employers vicariously liable for torts committed within the scope of employment. 
b. Rst 3rd employer owes duty of reasonable care to protect others “when the employment facilitates the employee’s causing harm” to another person.
c. Yes – duty to control employees – automatically liable even if not negligent 
d. Vicarious liability is liability without fault. 
7. [bookmark: _Toc480393682]Negligent Entrustment 
a. A person in control of a chattel owes a responsibility not to entrust that chattel to a person whom the entruster knows or should know is apt to use it in a dangerous way. 
b. Selmi gives Geoff his sword knowing G is a super klutz
c. Known risk person will harm self of someone else 
8. [bookmark: _Toc480393683]Tarasoff v. Regents of University of California (p. 563) – briefed 
a. Poddar was student at UC Berkley and in therapy at med center.  He told his therapist he was going to kill Tatiana Tarasoff.  Therapist had campus PD detain him, but he appeared rational and therapists supervisor told PD they didn’t need to do anything else.  No one warned Tatiana.  Two months later Poddar killed her. Held therapists have a special relationship with their patients and thus a duty to protect 3rd parties. 
b. “In our view, once a therapist does in fact determine, or under applicable professional standards should have determined, that a patient poses a serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger.” (566)
c. While the discharge of the care will vary with the facts “in each instance the adequacy of the therapist’s conduct must be measured against the traditional negligence standard of the rendition of reasonable care under the circumstances.”
d. “Therapist owes a legal duty not only to his patient, but also to his patient’s would-be victim.”
e. Therapists argue
i. Ruin confidentiality 
ii. Over reporting 
iii. Shouldn’t be held liable for their failure to predict and there’s no accuracy in our ability to predict 
f. Use the professional standard to know when to report – 
i. Probably not one single customary practice in the field 
ii. Ps will have difficulty proving the professional standard is met 
g. There was a duty – here counselor determined action needed to be taken & had Poddar detained. 
h. Breach – RPP – RPP uses professional standard and we have already concluded the person is dangerous 
i. Carroll Towing – yes breach – loss very high and warning is very cheap 
i. Ps allege Dr should have warned Tatiana and parents 
9. [bookmark: _Toc480393684]Thompson – Need a specific person 
a. Criminal about to be released threatened to kill a child.  He does.  
b. Thompson qualification – need to be a specific victim … going to “kill a child” not specific enough to warn. … threat needs to be to an identifiable person.
c. Rst 3rd recognizes the special relationship of “mental health professionals with patients” as one giving rise to a duty of reasonable care to act for the protection of others. 
d. Many states have adopted some sort of Tarasoff duty by statute. 
10. HYPO: 
a. Child being treated by psych. Psych determines the Pt is suicidal.  Kid lives at home.  Kills self at home. 
b. Parents sue for failure to warn 
c. Danger to patient not the parents 
d. Ct held no duty to parents 
11. [bookmark: _Toc480393685]Brigance v. Velvet Dove Restaurant, Inc. (p. 570)
a. OK 1986 D served alcohol to minors including Jeff Johnson.  D’s employees knew Johnson drove the group to the restaurant.  P alleges the ETOH D served Johnson caused him to become intoxicated or increased his intoxication which caused the 1 car accident in which P Shawn was injured.  CL: A tavern owner who furnishes alcoholic beverages to another is not civilly liable for a third person’s injuries that are caused by the acts of the intoxicated person.  It’s not the sale of the liquor but the consumption which is the proximate cause of the resulting injuries.  Many states now have dram shop laws. “When alcoholic beverages are sold by a tavern keeper to a minor or to an intoxicated person, the unreasonable risk of harm … to members of the traveling public may readily be recognized and foreseen; this is particularly evident in current times when traveling by car to and from the tavern is so commonplace and accidents resulting from drinking are so frequent.”  We hold “that one who sells intoxicating beverages for on the premises consumption has a duty to exercise reasonable care not to sell liquor to a noticeably intoxicated person.”  Not unreasonable for them to foresee the unreasonable risk of harm to others who may be injured by such person’s impaired ability to operate an automobile.  P still has to show the sale led to the impairment of the ability of the driver which was the proximate cause of the injury. 
b. Vendor customer relationship 
c. Vendor has duty to 3rd party 
d. Negligent act – serving ETOH to someone who is already drunk. 
12. ETOH sales 
a. Holding tavern older liable – same logic could be used against social hosts 
b. CA SC – held a social host liable & CA legislature basically immunized everyone 
c. Basic rule: still have liability if sell ETOH to a minor 
d. Social host who collects for the ETOH can be liable as a vendor, or charges a party entrance fee – Selmi says don’t collect for the beer
e. Rationale: protect the general public from the foreseeable injury 
13. Note: dram shop statutes
a. The person who buys the liquor cannot recover if he injures himself. The 3rd party can recover. 


[bookmark: _Toc480393686]7. Duty to Protect from Emotional Distress (CH 19)
Difference between duty & proximate cause. -> they are both mechanisms for limiting liability.  Duty categorical.  Proximate cause fact based. 
[bookmark: _Toc480393687]A. Emotional Distress from Risks of Physical Harm 
1. [bookmark: _Toc480393688]Emotional harm directly inflicted on the Plaintiff
a. [bookmark: _Toc480393689]Mitchell v. Rochester Railway Co. p. 588 
i. NI 1891 - P was standing in street waiting to board a railway car and D drove a team of horses at her. No horses touched her but by the time the horses were stopped she was standing between them.  She suffered shock and a miscarriage.  Held no injury, no recovery.  No recovery for fright alone and no recovery for consequences from fright (miscarriage).
ii. Rejects stand-alone claim for negligent infliction of emotional distress.
iii. Creates impact rule
b. Fright or Shock Pattern 
i. D’s negligent acts put P at immediate risk of personal injury at a very definite time and place, and
ii. The P’s reaction to the risk was fright and shock
c. Development of Stand-Alone Claim
i. Courts first departed from requiring an injury to requiring an impact, even if there was no injury.
ii. Most courts have abandoned the impact rule.
iii. Some states only allow claims if P can show (with evidence) that the fright or shock has resulted in some physical manifestation.
iv. Some require that the P be diagnosed with an emotional disorder (not physical manifestations)
v. Zone of Danger 
1. Some states hold recovery only available where D’s negligence put P in danger of physical injury & because of the danger P suffered emotional harm.
vi. Rst 3rd 
1. Person whose negligent conduct causes serious emotional harm to another is liable if:
a. The D’s negligence places P in danger of immediate bodily harm and the emotional harm results from the danger, OR
b. The negligence occurs in the course of specified categories of activities, undertakings, or relationships in which negligent conduct is especially likely to cause serious emotional harm.
d. [bookmark: _Toc480393690]Development of the duty where P is at physical risk
i. [bookmark: _Toc480393691]1. Impact Rule 
1. Mitchell
2. Impact --> Emotional distress
ii. [bookmark: _Toc480393692]2. Physical manifestation
1. Emotional distress  Injury /manifestation of that distress
2. Must have physical symptom(s) – recover for the physical manifestation afterwards (even when no impact).
3. No bright line as to what constitutes enough physical manifestation. 
iii. 3.  Pure emotional distress only.
iv. CA has rejected the impact rule and the physical manifestation rule (manifestation rule alive and well in many jurisdictions).
2. [bookmark: _Toc480393693]Emotional Distress independent of physical risk (resulting from injury to another) 
a. [bookmark: _Toc480393694]Catron v. Lewis p. 591
i. NB 2006 - Catron was driving a boat pulling 2 tubers (his daughter’s friends) 2 jet skis, one driven by a 14 year old, Panek, headed straight for the boat. Catron initially (depo) said he was afraid for his life when the jet skis were headed directly at the boat. Later in a psych eval said he was able to make eye contact with Panek and assumed they would turn to avoid hitting the boat.  They did. Then Catron became afraid they were going to hit the tubers.  Panek hit and killed one. Both testified impact at least 60 feet from boat.  Catron saw Rader laying in a pool of blood.  He dove in and floated her to the boat. Catron diagnosed with major depressive and anxiety disorder & missed 3 months of work. Sued for emotional distress. 
ii. Where there is no impact or physical injury to P, P seeking to bring an action for negligent infliction of emotional distress must show either:
1. He or she is a reasonably foreseeable “bystander” victim based on an intimate familial relationship with seriously injured victim of D’s negligence 
2. OR
3. P was a “direct victim” of D’s negligence because P was within the zone of danger of the negligence in question
iii. Persons in the zone of danger are clearly foreseeable Ps to the negligent actor insofar as they have been placed at unreasonable risk of immediate bodily harm by the actor’s negligence.  The fact the harm results solely through emotional distress should not protect the actor from liability for such conduct
iv. Here Catron not immediately threatened 
v. He’s also not distressed for himself, he’s distressed for the girl
vi. The problem: “There are no necessary limits on the number of persons who might suffer emotional injury because of the negligent act.”
vii. The solution: The Zone of Danger Test
1. P must be within zone of danger of physical impact
2. Fear for one’s own safety is a prerequisite.
3. If so: can recover for distress from fear for others
viii. Other courts: apply zone of danger rule, but P can recover only from distress “to oneself” (i.e. no bystander recovery)
b. [bookmark: _Toc480393695]Zone of Danger
i. Usually requires P to prove he was actually immediately threatened with physical injury.  Damages are for the severe emotional distress suffered as a result of the situation – lead a number of courts to require that P was in fear of physical injury to himself. 
ii. You have to be within the zone of danger
iii. Rationale: makes the P reasonably foreseeable – this is a version of the Palsgraf risk rule
iv. It’s now a duty rule for bystanders.  No duty to persons not in the zone of danger. 
v. P has to be in zone of danger; 3rd party has to be in the zone of danger 
vi. Have to have fear at the time 
1. P has to have the fear 
2. Most courts say fear of some danger to self (even when distress came from what happened to first party).
vii. Applies to 1st and 3rd party claims 
c. [bookmark: _Toc480393696]Dillon v. Legg p. 594 – Dillon Foreseeability Factors
i. CA 1968 – mom and young sister saw young child hit and killed crossing the road.  D MSJ TC granted for mom – not in zone of danger; denied for sister- might have been in zone of danger. Reversed shows artificiality of zone of danger test.  Created foreseeability test. 
ii. Dillon Foreseeability test: 3 factors in determining foreseeability
1. Whether P was located near the scene of the accident as contrasted with one who was a distance away from it.
2. Whether the shock resulted from a direct emotional impact upon the P from the sensory and contemporaneous observance of the accident, as contrasted with learning of the accident after its occurrence.
3. Whether P and victim were closely related.
d. [bookmark: _Toc480393697]Thing v. Lachusa p. 595 – Thing Test
i. CA 1989.  Mom heard her son had been hit by a car & rushed to the scene.  She found him bloody and unconscious and thought he was dead.  Held: no recovery. Dillon foreseeability test limited by guidelines instead of rules has left too much uncertainty in the law and too much room for expansion of liability.  
ii. HELD: P may recover for emotional distress caused by observing the negligently inflicted injury of a third person if, but only if P:
1. Is closely related to the injury victim (defined as related by blood or marriage… relatives residing in the same household, parents, siblings, children and grandchildren); 
2. Is present at the scene of the injury producing event at the time it occurs and is then aware that it is causing injury to the victim; AND
3. As a result suffers severe emotional distress – a reaction beyond which would be anticipated in a disinterested witness and which is not an abnormal response to the circumstances. 
e. [bookmark: _Toc480393698]Dillon Guidelines v. Thing Test
i. Most states follow either Dillon or Thing (or a variation of them) to allow Ps who are not in the zone of danger to recover. 
ii. Rst states it as: person who negligently causes serious bodily injury to a victim is liable for serious emotional harm caused thereby to a person who (a) perceives the event contemporaneously and (b) is a close family member of the injured party. 
iii. Dillon Guidelines: (1) located near scene of accident; (2) direct emotional impact from sensory and contemporaneous observance of accident; (3) close relationship.
1. Close relationship is a big limiter 
iv. Compare: Thing Test: (1) closely related; (2) present at the scene of injury producing event at time it occurs and aware that it is causing injury; (3) serious emotional distress 
f. Delayed perception
i. Some courts have allowed recovery when P arrived at scene of injury shortly thereafter before there is a material change in the situation. 
ii. The scene must be essentially as it was at the time of the incident, the victim must be in essentially the same condition as immediately following the incident, and the claimant must not have been informed of the incident before coming upon the scene. 
g. [bookmark: _Toc480393699]Burgess v. Superior Court p. 597
i. CA 1992 P pregnant.  During delivery by Dr. Gupta cord prolapsed. Burgess aware of prolapse and treatment.  Knew something was wrong with baby by the time she was sedated for cesarean. By the time baby Joseph delivered he’d been oxygen deprived for a while and brain damaged.  Thing rules do not apply to Burgess’ claim for emotional distress. 
ii. CA recognizes 2 classes of emotional harm cases
1. Bystander
2. Direct victim
iii. P in some kind of preexisting relationship with D is a direct victim.  Bystander rules do not apply.
iv. Direct victim’s case is based on breach of duty assumed by D or imposed by law or that arises out of relationship. 
h. [bookmark: _Toc480393700]Boucher v. Dixie Medical Center p. 599
i. UT 1992 Parents sued for emotional distress & loss of consortium after their 18 year old son lapsed into a coma after surgery post ER admit for serious hand injury.  In coma for 10 days and awoke severely brain damaged and a quadriplegic.  Claim for negligent infliction of emotional distress fails because parents not in the zone of danger.  Loss of consortium claims recover for damage to ones relational interest – the loss of the injured party’s “company, society, co-operation, [and] affection.”  Held: loss of consortium not available for parents and adult children.
i. Loss of Consortium 
i. Spouses: yes.  Child-Parent and Parent-Child: no
ii. A derivative cause of action – reduced by contributory negligence of the spouse who was contributorily negligent. 
[bookmark: _Toc480393701]B. Duties of Care to Protect Emotional Well-Being Independent of Physical Risks
1. [bookmark: _Toc480393702]Heiner v. Moretuzzo p. 603
a. OH 1995 – Ds tested P for HIV and told positive.  Retest also told positive.  Found out later no HIV.  Sued for negligent infliction of emotional distress.  Held: no claim. “The claimed negligent diagnosis never put P in real physical peril since appellant was, in fact, HIV negative…We hold that OH does not recognize a claim for negligent infliction of serious emotional distress where the distress is caused by P’s fear of a non-existent physical peril. 
b. At that period of time HIV was still a death sentence. 
2. [bookmark: _Toc480393703]Boyles v. Kerr p. 605 
a. TX 1993 Boyles (17) secretly videotaped himself having sex with Kerr (19) & showed it to his friends. Tape included comments by Boyles friends. Kerr claimed negligent infliction of emotional distress for taping, showing and resulting gossip. Held: there is no general duty to avoid negligent infliction of distress. TX does not recognize a cause of action for emotional distress except where the D creates a risk of physical harm.  
b. Majority said it would recognize a duty if based upon a special relationship 
c. This is probably a privacy case 
3. [bookmark: _Toc480393704]Camper v. Minor p. 606
a. TN 1996 Camper was driving a cement truck and Taylor (16) had been stopped at a stop sign.  She suddenly pulled out in front of P and he hit and killed her.  He exited his truck and saw her body.  Sued her estate for negligent infliction of emotional distress.  HELD:
i. The physical manifestation or injury rule will no longer be followed
ii. NIED claims should be analyzed under the general negligence approach – P must present material evidence of each of the 5 elements. 
iii. Recovery for serious emotional injury only – where a reasonable person, normally constituted, would be unable to adequately cope with the mental stress engendered by the circumstances of the case.  
iv. Claimed injury must be supported by expert medical or scientific proof. 
v. Would cause a lot more litigation so not a lot of states have done this.
4. [bookmark: _Toc480393705]Misinformation 
1. No one is put at risk – no recovery 
a. 2 exceptions 
vi. Negligently sent death messages
vii. Negligent mishandling of corpses (not misinformation but not based on physical risk)
viii. Courts just didn’t doubt the emotional distress. 
5. Hypo- needle cases 
a. Guy reaches under hotel bed and his finger is pricked by a narcotics needle. Sues hotel for negligent infliction for emotional distress. Can’t sue for non-existent peril.  Would have allowed the suit if person had been exposed, but not for non-exposure. 

[bookmark: _Toc480393706]C. Toxic Exposures: Fear of Future Harm 
1. [bookmark: _Toc480393707]Potter v. Firestone Tire & Rubber Co. p. 607
a. CA SC 1993 – Firestone manufacturing plant new manager decided proper disposal of hazardous wastes was too expensive and disposed of them in the city landfill.  Potters (& other Ps) lived near the landfill. The toxic chemicals had contaminated their drinking water. Does absence of physical injury preclude recovery for emotional distress engendered by fear of cancer?  Limited by requirement that the development of cancer be more likely than not. 
b. In the absence of a present physical injury or illness, damages for fear of cancer may be recovered only if P pleads and proves
i. As a result of D’s negligent breach of duty owed to P the P is exposed to a toxic substance which threatens cancer – AND 
ii. P’s fear stems from a knowledge, corroborated by reliable medical or scientific opinion that is more likely than not P will develop cancer in the future due to the toxic exposure. 
c. Exception: P doesn’t have to meet this standard if they plead and prove that D’s conduct in causing the exposure amounts to “oppression, fraud, or malice” 
i. Firestone’s conduct comes within this exception. 
ii. If you show this recklessness you can also recover punitive damages
d. Concern over excessive liability
i. People are exposed to toxic chemicals all over the place
ii. Court also worried about using up all the money up before people get the cancer 
e. Solution: 
i. (1) For negligence, must prove distress based on a more likely than not basis that P will get cancer; 
ii. (2) Exception: If D acts with malice.
f. Negligent – breach under Carroll Towing – cost of correct disposal is high but risk of harm is high and foreseeable and the injury (cancer) is severe.  Severity and high risk outweigh cost so breach. 
2. [bookmark: _Toc480393709]Norfolk & Western Railway v. Ayers
a. US SC 2003 RR employees brought an action against their RR employer for negligently exposing them to asbestos & they contracted asbestosis as a result (lung scarring that causes SOB and fatigue) and fear of cancer.  TC damages not specified by harm so may have included damages for fear of developing cancer. Majority:
i. 2 categories: stand alone emotional distress claims which are limited by the zone of danger test & the emotional distress claims brought on by physical injury for which pain and suffering recovery is permitted. 
ii. Physically harmed plaintiff need not prove physical symptoms of emotional distress, only that the emotional distress is both genuine and serious.
b. Kennedy dissent: Financial liability too wide. Does not think the fear is the result of their asbestosis. The fear doesn’t come from the presence of disease in their lungs but from learning later about correlative conditions and how those conditions might affect their lives. 
c. Parasitic 
3. Plaintiffs have an incentive to plead their cases as involving physical injury – even a needle stick in a fear of HIV exposure case. 

[bookmark: _Toc480393710]Breach of Duty (CH 6)
[bookmark: _Toc480393711]1. Foreseeable Risks and Costs (to assess reasonableness) 
1. Breach of duty: failure to exercise that amount of care and caution which a reasonable and prudent person would exercise under the circumstances.
2. Once the court determines that D owed P a duty and what the duty is (usually the duty of reasonable care) the question for the jury is did D breach that duty by failing to exercise the requisite amount of care. 
3. Negligence is overt conduct that creates unreasonable risks that a reasonable & prudent person would avoid. 
4. The risk of harm is unreasonable when RPP would foresee that harm might result and would avoid the conduct that creates that risk. 
a. Negligence is conduct.  Conduct includes an act or a failure to act, but not a state of mind.   
b. Merely undertaking a risk does not create negligence – some risks are reasonable. (ie: some types of surgery)
c. Analysis of unreasonable risk necessarily leads us to consider, among other factors, alternative conduct. 
i. The alternative might reduce the risk 
ii. No alternative might show something that seems unreasonable to be reasonable. (Rare. Do nothing is an alternative.)
[bookmark: _Toc480393712]A. Acts that Create Risk
1. Problem: Brown v. Stiel 
a. Building a building: Steel or concrete?
b. Steel: 3 workers killed (average for buildings of that size)
c. Concrete: 1 worker killed (average for buildings of that size) 
d. Chooses steel
e. P injured
i. 1. Is this an intentional tort?
1. An average does not create substantial certainty – risks are not averages, risk is for the specific action (building)
ii. 2. Is this negligence?
1. No
f. Employees are not in the tort system, they are subject to worker’s compensation. 
[bookmark: _Toc480393713]B. Foreseeability of Harm and the Need for Precaution
1. [bookmark: _Toc480393714]Pipher v. Parsell 
a. Pipher was a passenger in a pickup truck being driven 55mph by Parsell.  Pipher was sitting between Parsell and another passenger (also a defendant), Biesel.  All 3 were 16.  Biesel reached across Pipher and yanked the steering wheel. Parsell regained control of the truck.  Parsell testified he was shocked and surprised by Biesel’s behavior; he did not reprimand her or remove her from the vehicle.  Pipher testified that Parsell & Biesel just laughed like it was a joke after Biesel yanked the wheel.  About 30 seconds later Biesel grabbed the wheel again sending the truck off the road and down an embankment.  Pipher injured. TC entered judgment for Parsell and held that Parsell had no duty to do anything after Biesel yanked the wheel because it would be reasonable for the driver to assume she wouldn’t do it again. TC held no negligence in failing to discharge dangerous passenger or failing to admonish dangerous passenger.  Pipher argues once Biesel grabbed wheel Parsell was aware a dangerous situation could recur in the truck & had a duty to exercise reasonable care to protect passengers from that harm.
b. General rule – where the actions of a passenger that cause an accident are not foreseeable, there is no negligence attributable to the driver. 
c. When the actions of a passenger that interfere with the driver’s safe operation of the motor vehicle are foreseeable, the failure to prevent such conduct may be a breach of the driver’s duty to either other passengers or to the public. 
d. Breach, foreseeability & proximate cause issues for jury. Remanded. 
e. Had driver warned dummy and she pulled the wheel again then driver’s non-negligence would not have been proximate cause of P’s injuries. 
2. Rst. 3rd -> assessment of foreseeability is to be considered when the finder of fact decides if the defendant failed to exercise reasonable care.  
a. When there is some evidence the risk was foreseeable the question is one for the jury.
3. Courts often use foreseeable to mean: harm was not only foreseeable, but also too likely to occur to justify risking it without added precautions.  
4. “No one is expected to guard against harm from events which are not reasonably anticipated at all or are so unlikely to occur that the risk, although recognizable, would commonly be disregarded.”
5. Courts often use unforeseeable to mean, not completely unpredictable, but although the harm was foreseeable on the facts of the case, a reasonable person would not have taken action to prevent it because the risk of harm was low, and harm was so improbable a reasonable person wouldn’t have taken precautions. 
a. Said another way: What harm is foreseeable is probable enough to require precautions. 
[bookmark: _Toc480393715]C. Alternative Conduct and Unstructured Weighing Risks and Costs
1. [bookmark: _Toc480393716]Indiana Consolidated Insurance Co. v. Mathew
a. P is an insurance company making a subrogation claim for negligence against D. D lives across the street from his brother & they take turns mowing each other’s lawns.  D was going to mow, so he went to his brother’s garage, pulled the mower away from the side wall of the garage, filled it ¾ full of gasoline using a funnel, went back home for about 20 min, then returned and started mower.  D noticed a flame under the hood and turned off mower.  D opened the hood and saw 4-5 in flames under gas tank, tried to stop fire with clean towels, but machine started spewing gas. D went home and called FD.  P asserts D should not have started the riding mower in the garage and once it started on fire, should have pushed it outside.  TC held D not negligent & dismissed.  P appealed.  Upheld. D was not negligent in filling the tank not completely full using a funnel. He pulled the mower away from the wall.  P’s assertion he should have started the mower outside is without merit.  Garages are designed to have machines with engines started inside them.  It was not reasonably foreseeable that the mower, kept in good repair, would catch fire.  Allegation D should have pushed the flaming mower outside is refuted by evidence, it was too dangerous, the law values human life above property and courts have held people who risk injury to save property to be negligent.
b. Human life more valuable than property and should not be risked to save property. 
c. Determine foreseeable risks, based on D’s conduct, and determine if D could have avoided them.
d. 3 allegations of negligence: 
i. Filling the tank 
1. P asserts he could have spilled gasoline
2. Trier of fact found not negligent and there is evidence supporting that finding. 
ii. Starting the mower in the garage
1. Not reasonably foreseeable risk it would catch fire at the time
iii. Failing to push the mower out of the garage 
1. Clearly foreseeable risk mower could explode
2. Clearly foreseeable risk when left to call 911 garage might catch fire
e. When you have a disputed set of facts and then a finding of fact (by a trier of fact) if there is any evidence to support that finding the finding will hold. 
f. Risk = a probability for harm 
g. [bookmark: _Toc480393717]Weighing Risks
i. In assessing risk you have to both consider the probability that the damage will occur and the severity of the damage.
ii. 1. Risk of injury to garage if mower is not moved: .80 (quite likely)
iii. 2. Risk of injury to garage if mower is moved: .20 (quite unlikely)
iv. Must consider the injury that could occur
1. 1. Garage: Rebuild for $10,000
2. 2. Injury to P: $100,000
v. Probable dollar losses:
1. To Garage: .80 x $10,000 = $8,000
2. To Robert Mathew: .20 x $100,000 = $20,000
h.  Loss of Utility
i. Wet Grass Hypo: pg149 note 2- Children run on wet grass at a camp. 
ii. Is there foreseeable risk?  Yes
iii. Alternative conduct:
iv. If the kids can’t run around they’d lose something – the utility they gained out of running - exercise 
v. Court: to impose liability would “sterilize camping…as to render it sedentary.”
2. [bookmark: _Toc468428413][bookmark: _Toc468451955][bookmark: _Toc468452097][bookmark: _Toc468452273][bookmark: _Toc468452889][bookmark: _Toc468453840][bookmark: _Toc468555674][bookmark: _Toc468560604][bookmark: _Toc468636478][bookmark: _Toc468642750][bookmark: _Toc468805944][bookmark: _Toc480393718][bookmark: _Toc480393719]Bernier v. Boston Edison Co. p153
a. Ps were teenagers walking down a sidewalk in a busy shopping area.  Ramsdell was a driver backing out of a parking spot attempting to make a R turn onto a 1 way street.  Boireau was also attempting to turn R onto the 1 way street. Ramsdell thought she could make the turn before Boireau and they collided.  Ramsdell hit her head on the wheel and became disoriented causing her to hit the gas instead of the break.  She drove onto a sidewalk and hit an Edison pole, the parking meter and Ps.  Pole fell onto Bernier and may or may not have hit other P Kasputys in the head.  Both Ps seriously injured.  Testimony regarding poles falling down is a frequent occurrence and Edison has a “knock down truck” that does nothing but repair and replace downed poles. Expert engineer testified the No. 6 poles crumble completely with very little force and the steel without the concrete can’t support the weight and the poles topple over.  They can be reinforced with steel hoops or spirals perpendicular to the vertical steel rods.  Rods themselves relatively inexpensive.  Ap. Ct. upheld jury finding Edison was negligent. 
b. Reasonable jury could find that the “vehicular speed that could topple a pole is grievously low, creating an unacceptable risk of injury to persons at the scene.” Impact resistance of pole could have been improved through relatively minor alterations… in balancing all factors “jury made a judgment as to the social adaptability of the design”
c. Since injuries might be serious, the likelihood of accidents does not need to be high to warrant “careful consideration of safety features.”
d. Alleged Negligence: Defective design of pole
e. Does D have to foresee negligence by drivers?
f. Risks from concrete pole: 
i. 1.  To pedestrians
ii. 2.  To drivers and passengers in cars
g. Alternatives
i. 1.  Metal poles?
ii. 2.  Steel spirals ($17.50) or hoops ($5.75)
iii. Increased risks to individuals in cars?
h. 2 kinds of losses to consider in assessing alternative conduct:
i. Loss of utility the alternative conduct would incur
ii. Loss of prevention costs 
3. Gasoline Drum Hypo
a. P opened gas drum with cap on it ...- exploded -  spark caused by condition of unrepair in threads of cap –– no such circumstance had ever been heard of.
i. “A very large risk may be reasonable in some circumstances, and a small risk may be unreasonable in some circumstances.”
ii. What do we expect if either the probability gets higher or the consequences more severe?
4. HYPO: Hammer 1: P works for D and is hammering something.  D does not supply goggles. Bolt chip flies into eye and he loses eye.  Negligent not to supply goggles: Yes – probability low but injury high severity
5. HYPO: Hammer 2: Person doing hammering is blind in 1 eye.  (Risk even higher) Probability of harm to sighted eye is lower but the risk is even higher – Yes negligent to not supply goggles 
[bookmark: _Toc480393720]D. Risk - Utility Formula & Alternative Conduct 
1. [bookmark: _Toc480393721]United States v. Carroll Towing Co.
a. Judgment regarding issue:  Does absence of a bargee or other attendant make the Connors Co. liable? Unattended barge owned by Connors Co was being towed by Carroll Towing.  Barge broke free as a result of Carroll’s employees negligent conduct and sank. Carroll and employees found negligent.  Was Connors also negligent for not having a bargee who could have taken action and saved the barge on board?  Yes.  Though no general rule regarding when absence of bargee creates liability.  L. Hand holds: 
b. Since there are occasions when every vessel will break from her moorings, and since, if she does, she becomes a menace to those around her; the owner’s duty to provide against resulting injuries is a function of 3 variables:
i. The probability that she will break away
ii. The gravity of the resulting injury if she does
iii. The burden of adequate precautions. 
c. If the probability is P, the injury L, the burden B then liability depends upon whether B is less than L multiplied by P.  B < PL. 
d. Bargee had been away 21 hours with no good reason. January days are short and there was a “full tide of war activities.”  It was reasonable to expect Conners to have bargee aboard. 
e. Balancing:	B < P x L
i. 1. If burden is less than P x L: What would the rational actor do?  Take the precaution and avoid the risks.
ii. 2. If burden is greater than P x L: What would the rational actor do?  Accept the risk (& resulting injury).
iii. So: The Carroll Towing formula interprets the negligence system as a mechanism for promoting efficient or cost-justified rules of safety
iv. Rationale: No. 3 p. 139.  “A rule that required the barge owner to spend $30,000 to save $25,000 [in injuries] would be inefficient and not cost-justified.”
2. [bookmark: _Toc480393722]Applying the Risk-Utility Formula (Hand formula)
a. Risk utility formula is if the probability of harm is P, the injury L, the burden for prevention is B then liability depends upon whether B is less than L multiplied by P.  B < PL. 
b. Liability exists when the burden for preventing is less than the probability of injury times the severity of injury.
c. Formula allocates resources in the least costly (most efficient) manner.
d. The degree of care demanded of a person by the occasion is the resultant of three factors:
i. [1] The likelihood that his conduct will injure others, taken with 
ii. [2] the seriousness of the injury if it happens; and balanced against
iii. [3] the interest which he must sacrifice [burden] to avoid the risk.”
iv. Conway v. U.S.
e. Problems with the formula: 
i. Probability information is often not there
ii. Multiple issues/potential types of harm
[bookmark: _Toc480393723]2. Conduct
1. Ps must prove their case through the preponderance of evidence.  Negligence must be shown to be more probable than not. 
2. Need for Specific Conduct: -> allege a specific act is negligent or potentially negligent 
a. Allows you to assess risk 
i. probability  
ii. harm
iii. either unstructured weighing of probability and harm or risk-utility formula
b. Assess alternatives
i. Cost of alternatives
c. Assess loss of utility 
i. And potential costs 
d. Allows you to apply but-for test for actual cause (or substantial factor test for actual cause)
e. Allows you to apply the risk rule for proximate cause. 
[bookmark: _Toc480393724]A. Proving Conduct
1. [bookmark: _Toc480393725]Santiago v. First Student, Inc. (p167)
a. P claims she was injured when a school bus she was riding on as an 8th grader collided with a car.  She does not know where the accident took place (street or neighborhood), she does not know if the oncoming car had a stop sign.  She does not allege the bus driver failed to stop at the stop sign.  She says the other car’s mirror was torn off.  Police did not come to the scene.  P is unable to describe any actions of the bus driver or other driver. D granted SJ.  P appeals.  Affirmed.  P has burden to present sufficient evidence to demonstrate the existence of genuine issues of material fact.  Fact that case is difficult to prove does not relieve her of that burden. Plaintiff has not met that burden. 
b. Burden on P to prove minimum amount 
i. She doesn’t show conduct: 
1. What the negligent act was
2. What the risk was 
2. Gift pg 168 note 1: was there enough to show negligence – driving clear day, no parked cars, hit 3 year old in road. Court said not enough – Selmi: argue show not paying attention, driving too fast, not looking  
a. A lot of the insufficient evidence cases are really close and could easily go the other way 
3. [bookmark: _Toc480393726]Upchurch v. Rotenberry (p168)
a. D was driving and lost control of her car.  P’s son was killed.  P sues for wrongful death. Disputed evidence that D left road to avoid hitting an animal.  Disputed how fast D was going when car struck tree. One expert testified for P that he smelled alcohol on D at the accident scene.  Under cross admitted not close enough to smell her, smelled alcohol at the scene. Undisputed that the car contained beer.  Officer who interviewed her testified that D told him (from the hospital 2 days later) she’d swerved to avoid hitting an animal in the road and appeared to be telling the truth.   
b. Role of jury as finder of fact
i. This court concludes that reasonable and fairminded jury members could reach different conclusions.  Consequently, the jury verdict stands and the motion for JNOV is denied.  
ii. This court will not intrude into the realm of the jury by determining the credibility of a witness and making findings of fact. 
iii. Unless the verdict is contrary to the overwhelming weight of the credible testimony, this court will not set aside the verdict of a jury. 
iv. Absent a clear indication that the jurors ignored their duty to resolve disputed facts by listening to the witnesses, observing their demeanor, and coming to conclusions about which evidence they find more credible, neither the trial court, nor this court, are permitted to interfere in the conclusions reached by those jurors. 
4. [bookmark: _Toc480393727]The Credibility Rule 
a. Credibility of witnesses is almost always a question for the jury. 
i. It’s only an issue for the judge when “reasonable minds could not differ about what conclusions could be drawn from the evidence.”
5. [bookmark: _Toc468428423][bookmark: _Toc468451965][bookmark: _Toc468452107][bookmark: _Toc468452283][bookmark: _Toc468452899][bookmark: _Toc468453850][bookmark: _Toc468555684][bookmark: _Toc468560614][bookmark: _Toc468636488][bookmark: _Toc468642760][bookmark: _Toc468805954]HYPO: dark and stormy night, P walking down alley, utility pole with steel box, bottom 70in from ground, 10in tall, 10.5 in depth ... P ran into box and lost an eye. Alleged Utility Co negligent for putting box there. 
6. Mini Lecture on Trial Procedure: 
a. P has burden to prove duty, breach, actual cause, proximate cause, damages
b. What is that burden?  Preponderance of the evidence: 
i. “Such evidence, when weighed with that opposed to it, has more convincing force and from which it results that the greater probability is in favor of the party on which the burden rests.”
c. Jury decides the facts
d. Burden & equipoise – jury 50/50 on an element: case will fail – have not met burden 
e. Procedural devices for raising issues of sufficiency of proof: 
i. Nonsuit – P has made argument and D says no evidence for 1 of the elements ask for nonsuit
ii. Directed verdict - done at end of D’s case to stop it from getting to jury
7. Types of proof:
a. Direct evidence
b. Circumstantial evidence – take 1 fact and infer another fact 
i. Circumstantial evidence carries as much weight as direct evidence and is admissible to prove all elements of a negligence claim. 
ii. Circumstantial evidence is evidence of one fact, or a set of facts, from which the existence of the facts to be determined may reasonably be inferred. 
[bookmark: _Toc480393728]B. Notice and Opportunity to Cure (Evaluating Conduct Through)
1. Issue: Is there a sufficient evidence that a jury could find negligence?  (ie: evidence sufficient to “get to the jury”)
2. [bookmark: _Toc480393729]Notice - 3 Common theories of Liability
a. D created and failed to take responsible actions to abate the hazard, as where a waiter spills sauce on floor.
i. Actual notice 
b. D did not directly create the condition but discovered, or should have discovered the condition created by others (often called constructive notice) and failed to take reasonable steps to prevent injury from that condition.
i. Showing constructive notice will often require showing the condition had been present for a relatively long time.  
ii. HYPO: 2 banana peels – fresh v. super brown shows how long has been on floor.  Fresh – not enough to get to jury.  Brown – enough to get to jury. 
iii. Thoma – evidence sufficient that jury could have found they had constructive notice – so gets to jury – Selmi says this was very generous to P. 
c. D’s mode or method of business operations made it foreseeable that others would create a dangerous condition, and D failed to take reasonable measures to discover and remove it. As where a grocery bin is constructed so customers will regularly cause loose beans to fall to the floor. 
i. Become more relevant recently with self-serve stores.
ii. Operational theory (known as)
iii. HYPO: Pizza – way running business of selling pizza by slice on wax paper made foreseeable that pizza would end up on ground.  So obligated to try to avoid them and to periodically check for those things (pizza on ground)
iv. HYPO: the falling beans – P slipped and fell on green beans on floor. Employee mopped area 2 minutes before. Not enough evidence to get to jury – 2 minutes is too short a time. 
3. [bookmark: _Toc480393730]Thoma v. Cracker Barrel Old Country Store, Inc. p. 178
a. P ate breakfast in D’s restaurant.  Once she got up from her table and took a few steps she slipped and fell.  She stated upon standing she noticed liquid droplets on the floor covering a 1x2 foot area.  Another patron witnessed the fall.  Both P and witness testified the area was near the entrance to the kitchen and frequently passed through by staff.  Neither noticed patrons walking with food or drinks, or any of the staff spill anything.  D’s manager inspected the area and did not find any liquid on the floor. TC granted SJ.  P appeals.  If a jury believed P’s description of liquid on the floor they might also believe that D’s employees, who frequently traversed the area which was in clear view of employees, in the exercise of due diligence should have seen the liquid.  Reversed and remanded. 
b. D’s assertion that there are many other inferences available doesn’t mean P’s assertion is unsupported.  Whether a preponderance of the evidence supports the inferences suggested by P is an issue for the jury.
c. No evidence regarding how long the liquid had been on the floor (if it had been).  
[bookmark: _Toc480393731]3. Violation of Private Standard (actor’s own standard)
1. [bookmark: _Toc480393732]Wal-Mart Stores, Inc. v. Wright
a. Wright fell on water in outdoor garden area of Wal-Mart and sued.  Entered “store manual” into evidence which showed procedures for cleaning spills.  Write tendered a jury instruction that stated you can consider violations of Wal-Mart’s policies contained in store manuals along with other evidence in deciding whether Wal-Mart was negligent.  Wal-Mart objected.  Instruction included over objection.  Jury found for Wright.  Wal-Mart appeals. 
b. Held instruction was improper.  You can set standards for yourself that exceed ordinary care and that fact that you’ve done so shouldn’t be used, as this instruction says, as evidence tending to show the degree you believe is ordinary. 
c. Wal-Mart’s policies may exceed its view of what is required by ordinary care in a given situation. 
d. Would also be changing the standard of care from RPP to Wal-mart’s standard
2. Failure to follow a party’s precautionary steps or procedures is not necessarily a failure to exercise ordinary care. 
3. Rst. on an actor’s departure from its own standard: “flexible approach” (182 n2)
a. The practice may be relevant to foreseeability or risk, feasibility of precautions, or the P’s reliance on a particular type of care.  
b. However even when it is admissible “it does not set a higher standard of care for the actor.”
c. “flexible approach” on admissibility of evidence regarding actor’s departure from its own standard
[bookmark: _Toc480393733]4. Violation of Common Custom
1. [bookmark: _Toc480393734]Duncan v. Corbetta
a. P was injured when a stair on an outdoor stairway at D’s residence collapsed.  TC errored in precluding P’s expert to testify that even though the building code does not require pressure treated wood, the common practice is to use pressure treated wood in construction of stairways. 
b. Proof of a general custom and usage is admissible because it tends to establish a standard by which ordinary care may be judged even where an ordinance prescribes certain minimum safety standards which the custom exceeds. 
2. Rst. §13(b) A person’s “departure from the custom of the community, or of others in like circumstances, in a way that increases the risk” is evidence of that person’s negligence, “but does not require a finding of negligence.”
a. Existence of a safety custom might show harm was foreseeable
b. It might show the D knew, or should have known the risk
c. Might show the risk is “unreasonable” unless customary precaution taken
3. General rule: evidence that the D violated customary safety precautions of the relevant community is usually sufficient to get the P to the jury (p182 n1)
4. [bookmark: _Toc480393735]The T.J. Hooper (L. Hand)
a. Affirms decree holding each tug and barge jointly liable to each cargo owner and each tug for half damages for loss of its barge. Barges being pulled by tugs.  Tugs ruled not seaworthy because they didn’t carry working radios that would have alerted them to the coming storm. Common practice was not for tug lines to supply tugs with radios, that was up to each individual crew. Is the lack of the practice of supplying radios enough to relieve tug company of liability?  No. “There are precautions so imperative that even their universal disregard will not excuse their omission.”  Radios on tugs is one such example - making the tugs unseaworthy & the injury was the direct result of that unseaworthiness. 
b. Alleged custom: not to provide radios to the crew 
5. Customary practices are not the standard of care and some courts are wary of admitting evidence regarding customary practices.  
a. Rst 3rd §13(a) “An actor’s compliance with the custom of the community, or of others in like circumstances, is evidence that the actor’s conduct is not negligent, but does not preclude a finding of negligence.”
6. Other reasons custom isn’t the same as the standard of reasonable care but is evidence for it: P falls through 3 foot by 26 inch hole in center of mining platform:  
a. “If the Ds had proved that in every mining establishment that has existed since the days of Tubal-Cain it has been the practice to cut ladder holes in their platforms…without guarding or lighting them, it would have no tendency to show that the act was consistent with ordinary prudence.”
7. HYPO: Paolo is a guest in the Dorfman Hotel. The bathroom shower has a sliding door made of ordinary glass. Paolo trips while taking a shower and falls on the door. The glass door shatters and lacerates Paolo. It is a standard practice among hotels to use shatter-proof tempered safety glass rather than ordinary glass at shower enclosures. Dorfman has a company manual that says sliding doors of ordinary glass should be replaced with shatter-proof tempered safety glass. … which is true?
a. (a) The standard practice is admissible and the judge can instruct that it establishes reasonable care in this case. 
i. is admissible; but does not establish reasonable care 
b. (b) The standard practice is admissible and shifts the burden of proof to Dorfman. 
i. is admissible; no burden of proof shifting 
c. (c) The manual is admissible and the judge can instruct that it establishes reasonable care in this case. 
i. Manual not automatically admissible, does not establish reasonable care 
d. (d) The trial judge might admit both the standard practice and the manual as evidence of negligence
i. Yes
[bookmark: _Toc480393736]5. Compliance with Statute 
1. [bookmark: _Toc480393737]Miller v. Warren
a. Ps injured in a hotel fire.  Awoke with room full of smoke and unable to escape because door too hot. Sued for negligence because room didn’t have smoke detector.  Smoke detectors nor required in rooms by statute. Held compliance with the code does not constitute due care per se.  Compliance with regulations is evidence of due care, but is not conclusive evidence of due care.  Held: a statute or regulation merely sets the floor for due care. Circumstances may require greater care, if a defendant knows or should know of other risks not contemplated by the regulation.  
2. Statutory requirements usually reflect the minimum standard of care, not a maximum obligation. 
3. What is reasonable might be more than what the statue requires. 
4. Compliance with statute does not preclude a finding of negligence.
[bookmark: _Toc480393738]6. Res Ipsa Loquitur: Unspecified Negligence: 
[bookmark: _Toc480393739]A. Origins and Basic Features
1. [bookmark: _Toc480393740]Byrne v. Boadle 
a. P was walking along road and was injured by falling barrel of flour.  D argues there is no evidence of negligence, unless the occurrence is of itself evidence of negligence. There are certain cases of which it may be said res ipsa loquitur… courts have held that the mere fact of the accident having occurred is evidence of negligence, such as in the case of railway collisions. So far, only in railway collisions. Ps not entitled to have matters left to a jury unless he gives some affirmative evidence that there has been negligence on the part of the defendant. Wrong that in no case can a presumption of negligence arise from the fact of an accident. 
2. [bookmark: _Toc480393741]Doctrine of Res Ipsa Loquitur 
a. What circumstances trigger the doctrine?
i. Some accident that does not ordinarily occur without negligence 
1. Barrels don’t fall out of buildings in the normal course of events
b. Whom are we trying to hold liable?
i. Instrumentality that cause the accident has to be under the exclusive control of the defendant. 
c. What about P (is this part of the test necessary?)?
i. P didn’t cause or contribute to accident 
ii. If P was involved the instrumentality wasn’t in the exclusive control of the D.  (so some courts say this one is redundant)
d. HYPO: chair falling out of hotel in SF on day WWII ended.  Can claim res ipsa loquitur against hotel. NO – chair not in exclusive control of hotel, in the control of people in the room. 
e. Form of circumstantial evidence – a type of evidence that can allow P to show negligence – allows jury to infer D is negligent  
f. Res ipsa in Byrne v dirty banana peel inferences 
i. Dirty banana peel – allows you to infer what the negligent act was
ii. Byrne – can’t infer specific act – but doesn’t normally occur without negligence – allow jury to infer there’s been a negligent act 
g. Modern relaxation of requirements
i. P’s involvement
ii. Two-defendants (exclusive control)
h. Experts can be used only when the situation involves knowledge that is not common knowledge. 
i. Can’t use res ipsa in 2 situations
i. When you can explain exactly what happened
ii. When P doesn’t investigate (Warren)
3. [bookmark: _Toc480393742]CL: Test for Res Ipsa Loquitur:
a. The accident which injured someone is one which ordinarily does not happen in the absence of negligence.
b. The instrumentality or agent which caused the accident was under the exclusive control of the defendant.
c. The circumstances indicated that the untoward event was not caused or contributed to by any act or neglect on the part of the injured person. 
4. Res Ipsa Loquitur permits, but does not compel a jury to infer negligence from the circumstances of an injury.  It allows an inference of negligence, but does not alter the burden of proof.  P still has to show all 3 elements met.
5. [bookmark: _Toc480393743]Res Ipsa Evidentiary Effect
a. 1. Are elements met (if no thrown out) … if yes, what is the effect of the res ipsa evidence 
b. 3 evidentiary rules (based on jurisdiction)
i. Permissible inference: jury may draw conclusion/inference of negligence or not.
ii. Presumption re burden of producing evidence: jury must presume negligence unless D produces some evidence that it is not negligent. 
1. This is the CA rule
2. D has to produce some evidence, as long as D produces some evidence the situation reverts to #1… jury can conclude negligence or not.
iii. Presumption re burden of proof: D must prove by preponderance that it was not negligent (burden completely shifted to D – this is a greater degree of shift).
6. [bookmark: _Toc480393744]Rutter Guide to Cal Civil Trials and Evidence:
a. Res ipsa loquitur: The judicial doctrine of res ipsa loquitur is a presumption affecting the burden of producing evidence. Foundational facts: Negligence is presumed if plaintiff establishes that the accident or injury was:
i. of a kind that ordinarily does not occur in the absence of someone's negligence;
ii. caused by an agency or instrumentality in the defendant's exclusive control; and
iii. not due to any voluntary action or contribution on the part of plaintiff. 
b. Therefore, unless defendant produces evidence supporting a contrary finding (below), the jury is required to find [negligence].” 
c. Effect of contrary evidence: If defendant… introduces evidence sufficient to support a finding it was not negligent or that its negligence was not the cause of the accident, the res ipsa presumption is dispelled (the “bubble” bursts): “The trier of fact determines whether defendant was negligent without regard to the presumption, simply by weighing the evidence.” 
[bookmark: _Toc480393745]B. Is Negligence More Probable Than Not?
1. [bookmark: _Toc480393746]Koch v. Norris Public Power District
a. Power line fell on a sunny, ordinary day and burned P’s property.  Held: P may rely on res ipsa loquitur.  Power lines do not normally fall without fault on behalf of the company that maintains them… seems clear if a line falls without explanation, it must have been negligently constructed or maintained. 
2. [bookmark: _Toc480393747]Cosgrove v. Commonwealth Edison, Co. 
a. A power line fell during a storm and was sparking.  A few hours later a fire occurred & injured Ps. Evidence indicated that a leak in a buried gas line ignited the spark and cause the fire.  Held: Ps cannot rely on res ipsa loquitur regarding the electric company as other forces besides negligence (such as the storm) may have cause the line to fall.  Ps can rely on res ipsa loquitur regarding the gas company.  A ruptured line feeding a fire does not ordinarily happen in the absence of negligence. 
3. [bookmark: _Toc480393748]Warren v. Jeffries 
a. 6-year-old Terry Enoch was killed when run over by D’s car.  D was visiting Ps father & had parked car in the yard on an incline. Car was parked there for an hour where none of the dozen children present touched it.  A child wanted something so D gave Terry’s mother his car keys. Terry didn’t want to wear his glasses, so mother returned them inside and 5 children, inc Terry got into back seat.  When door closed “something clicked” in the front and the car started rolling backwards.  One of the children yelled to get out of the car & they all jumped out.  Terry jumped out first and was run over by the front wheel of the car.  P alleges d was negligent in that he failed to set hand brake, failed to engage the transmission & failed to maintain adequate brakes.  There was no evidence regarding any of the 3 things as the car wasn’t examined after the accident.  Res ipsa loquitur does not apply. 
b. P has burden to introduce evidence that D is negligent. 
i. Res Ipsa Loquitur eliminates this burden (need specific negligent act to evaluate risk, with no negligent act/conduct in res ipsa you can’t analyze it)
c. Where Ps have access to evidence, but fail to introduce it courts sometimes infer that the evidence is unfavorable to P. 
d. Can’t use res ipsa when you don’t investigate. 
4. “Invocation of res ipsa loquitur is no substitute for reasonable investigation and discovery.  The doctrine may benefit a plaintiff unable directly to prove negligence.  It does not relieve a plaintiff to uninquisitive to undertake valuable proof.”  McDonald’s v. Smitty’s Super Value 757 P.2d 120, 122 (Arizona App. 1988).
5. Hypos
a. McDouglad p 190 top of page – tire comes lose from truck – yes meets 1st element 
b. HYPO: 600 lb steer: livestock auction upstairs with men and livestock, women knitting in circle on ground floor.  Ceiling fell onto P and then steer fell from ceiling onto P. – Yes Res Ipsa
c. HYPO: TV catches fire while people are watching it – likely meets 1st element but may be other factors and lack of exclusive control – court held no res ipsa 
d. HYPO: fertilizer plant explodes – Yes 
e. HYPO: chewing tobacco -   human toe in chewing tobacco – yes; bits of metal stuck in mouth – Yes  
f. HYPO: dentist’s patient – (1936) 3 teeth need to be extracted – she wakes up and one of her fingers is broken. Dentist said during nitrous excitement phase she grabbed his testicles.  No – can explain what happened 
6. Res Ipsa and Alternative Explanations for the Accident
a. Effect of P’s explanation on her ability to use res ipsa loquitur if the explanation is complete:
i. You’ve proved yourself out of res ipsa. 
b. Effect of P’s explanation on her ability to use res ipsa loquitur if the explanation is not complete:
i. Can also argue res ipsa. 
c. Can res ipsa be an alternative theory – allege x negligence or if that fails res ipsa.
i. Traditionally had to choose 
ii. Modern rule: can do both 
7. Expert testimony regarding nature of the accident: Allowed where no fund of “common knowledge” would enable a layperson to find that such an event does not ordinarily occur without negligence.
[bookmark: _Toc480393749]C. Attributing the Fault to the Defendant Rather than Others
1. [bookmark: _Toc480393750]Giles v. City of New Haven
a. P was an elevator operator.  Brought suit for negligence for Otis failing to inspect, maintain and repair an elevator compensation chain.  P was travelling to 12th floor when chain became hooked on a bracket on the wall of the shaft. Elevator began to shake, injuring P, then P heard chain hit floor so she switched directions because closer to 11th floor. P injured jumping out at 11th floor too. Expert: chain normally sways 1-2 inches, to be hooked on the wall it has to swing 18 inches.  This can be caused by a rapid reversal of direction.  P testified she changed directions after the chain hit the ground.  
i. D asserts P failed to meet all 3 of the elements for res ipsa loquitur.  Element 2: P failed to show D had exclusive control over the elevator as P operated the elevator and controlled its movements and the chain’s sway.  D also alleges not met element 3 – P caused accident with rapid floor changes 
b. HELD: Use of the instrumentality by the P does not automatically preclude application of res ipsa loquitur. 
i. It may be enough that D has the right or power of control, and the opportunity to exercise it… it is enough that D is under a duty which he cannot delegate to another. 
ii. The point of requiring control by the D is to provide the basis for an inference that whatever negligence was involved my properly be charged to D. 
iii. Here D was in control of the maintenance and repair of the elevator. 
c. Held: res ipsa loquitur can apply when P comparatively negligent. 
d. Function of res ipsa is: traditionally to allow jury to find negligence when we know D was the only one who controlled the instrumentality – here more likely than not, there may be some other explanation 
i. Relaxes exclusive control
ii. Relaxes P cannot have contributed 
2. Rst. 2nd §328D cmt. g: if the jury could reasonably find that D’s control was sufficient to warrant an inference that D was more than likely responsible for the incident than someone else, even in the absence of proof of absolute exclusivity and control over the instrumentality by D, the TC must allow the jury to draw that inference.”
a. “control” is only way of establishing that the negligence was probably that of the D, not that of someone else.
3. Some courts still hold P cannot have contributed in order for res ipsa loquitur to apply.
4. HYPO: The Flying Headlight: headlight shatters in accident and piece flies off and spears P.   – presence of 2 people stops res ipsa from being used in garden variety auto cases. 
5. [bookmark: _Toc480393751]Collins v. Superior Air-Ground Ambulance Service, Inc.
a. P was an elderly bed-ridden patient in the care of her daughter.  Daughter went out of town for 5 days and admitted P to care of Alden rehab and Superior Ambulance.  P was returned home dehydrated and with a broken leg.  P sued Alden & Superior.  After P died, her estate continued the suit.  Estate relied on res ipsa loquitur Superior argued they did not have exclusive control over P as there are 2 defendants and are thus not subject to res ipsa loquitur.  Held:  where there are only 2 defendants who had consecutive control over P, and either one could have caused Ps injuries, and both are named in the complaint, the complaint is sufficient …to raise the inference of negligence under the doctrine of res ipsa loquitur. 
i. Res ipsa loquitur’s essence is to allow proof of negligence by circumstantial evidence when the direct evidence concerning the cause of the injury is primarily within the knowledge and control of D.  
b. 2 defendants (Selmi thinks this is a slippery slope)
6. HYPO: sharp curve - Demeter is driving a car on a single-lane highway and approaches a sharp curve. On the curve, the car leaves the highway and injures Pete, standing on the sidewalk.  Pete sues Demeter.
a. 1. Can Pete rely on res ipsa loquitur to prove negligence?
i. Elements – Duty, Breach – breach issue 
ii. Res Ipsa elements – Yes all 3 elements met 
b. 2. Pete also introduces evidence to the effect that Demeter drove the car at a very high rate of speed around the sharp curve.  Can Pete still rely on res ipsa loquitur (if he could to begin with)?
i. Yes – test is can you prove unequivocally that there is no other explanation 
ii. Also res ipsa can be pleaded as an alternative theory. 


[bookmark: _Toc480393752]Actual Cause (CH 7)
[bookmark: _Toc480393753]The But-For Test of Causation
1. [bookmark: _Toc480393754]Hale v. Ostrow 
a. P was walking home from the bus on a route she didn’t normally take.  Bushes had overgrown the sidewalk surrounding a telephone pole. As she stepped into the street to circumnavigate the obstacle she noticed the sidewalk was crumbling. When she turned to check for traffic, she tripped over a chunk of concrete and fell, crushing her hip. Bushes at 1 property, location she fell was at another. SJ granted for Ostrows, who owned the property with the bushes. App. upheld.  S.C. reverses.  Genuine issues of material fact regarding issue.  P testified bushes had completely overgrown sidewalk and P would not have entered street if not for that obstacle.  
b. Negligence claim requires proof of two types of causation: causation in fact and proximate cause.  … Typically jury questions unless the uncontroverted facts are such that all reasonable persons must agree on the proper outcome. 
c. D’s conduct is the cause of P’s injury if, as a factual matter, it directly contributed to P’s injury.  In a case such as this one we must ask whether the P’s injury would have happened “but-for” the D’s act.  If not, then D’s conduct is a cause in fact of P’s injury.  It is not necessary that D’s act be the sole cause of P’s injury, only that it be a cause. 
d. Negligent act: overgrown bushes
2. The “But for” Test: 3 Examples
a. Hale v. Ostrow: The blocked sidewalk, the loose concrete and the broken hip
b. The “Run-Over Husband” Note 2 p. 211 (Jordan v. Jordan)
i. D backed out of her driveway without checking her rearview mirror.  He husband was squatting behind the bumper and she would not have seen him even if she had checked. 
c. Actual Cause and Res Ipsa
3. “Counterfactual” nature of test
a. Think:  Two TV screens
i. What happened
ii. What might have happened without negligent act
b. Imagine the facts without the negligent act 
4. Actual cause mantra: you’re only liable for what you cause.  If you don’t cause it you are not liable for it. 
a. Another reason the conduct has to be specific – you can’t apply the but for test if you don’t know but for what. 
b. First reason is you can’t evaluate the reasonableness of the conduct if you don’t know what the conduct is. 
5. [bookmark: _Toc480393755]Salinetro v. Nystrom
a. Med Mal case – P was in an auto accident and had x-rays of her abdomen and pelvis given by D.  (1977).  She was pregnant at the time, but did not know it.  Dr. didn’t ask if it was possible she might be pregnant or the date of her last menstrual cycle. Gyn advised termination.  Upon termination it was found that the fetus was dead already. Directed verdict issued. Dr.’s care fell below the standard of care in failing to inquire about the possibility of pregnancy, but P testified she was often late, being a few days late would not have concerned her, and she would have told him no. She had seen her gyn 6 days prior and he did not discover she was pregnant. P failed to make a prima face case for med mal. 
b. Alleged negligent act: not asking if she was pregnant
c. Special set of rules to determine negligence of professionals. 
d. Test: but-for the x-ray the fetus would not have died.
e. She would have been injured anyway because she would have told the Dr she was not pregnant and had the XR.  – so negligence not cause of injury.
6. But-for test requires evaluating hypothetical situations about what might have happened. 
7. If person had acted reasonably and P would not have been injured.  But-for negligent act, P would not have been injured. 
8. To count as a factual cause under the but-for test, the harm must not have occurred absent the negligent conduct.
9. P’s must show general and specific causation at times.
a. Ie: prescription drug causes a specific type of harm & P suffered from that type of harm.  
10. [bookmark: _Toc480393756]“But for” test with two or more defendants 
a. [bookmark: _Toc480393757]Indivisible injury
i. 2 D’s run into each other on Olympic Blvd. & a piece of headlight gets propelled onto sidewalk and injures P
ii. D1 speeding - meets but for test
iii. D2 texting – meets but for test
iv. Single injury caused by 2 negligent Ds – each are actual cause. 
v. Principle: the liability of one person who causes injury does not exclude the liability of another who caused that injury	
vi. Both are liable – fault apportionment method used for damages
1. Possibility no. 1: The common law rule: Joint and Several Liability
a. Both are jointly liable for the full amount of damage.
2. Possibility No. 2: The modern rule: Several Liability
a. P v. D1 (20% negligent) and D2 (80% negligent)
b. Divide liability between D1 and D2 by assigning fault
c. Under this system: no D is liable for more than his or her proportionate share.
b. [bookmark: _Toc480393758]Divisible injuries 
i. 2 bicyclists hit old lady trying to avoid each other D1 breaks R arm, D2 breaks L leg. 
ii. D1 right arm – but for yes 
iii. D2 left leg – but for yes 
iv. D1 leg = no
v. D2 arm = no
vi. Causal apportionment
c. [bookmark: _Toc480393759]D1 sets stage for D2 
i. P is a pedestrian is hit through negligence of D1 driving a car. P goes to hospital where D2 Dr. Doom commits malpractice and makes injuries much worse 
ii. D1 but for – initial injury & aggravation 
iii. D2 but for – aggravation of injury only 
iv. Joint & Several liability
d. D causes part of the injury – sequential 
i. D1 hits animal, leaves it in road and drives away.  D2 driving too fast, sees animal swerves and hits P a bicyclist. 
ii. D1 but for – yes – D2 would not have swerved
iii. D2 but for – yes would have seen deer and been able to stop in time 
e. Aggravation of pre-existing injury 
i. If D aggravates P’s preexisting injury D is liable only for the aggravation – a causal apportionment
ii. However when tortious harm caused by D combines with the preexisting condition such that causal apportionment is not possible – joint & several liability might apply
11. [bookmark: _Toc480393760]Liability without “but for” causation (exceptions to needing to meet the “but for” test)
a. Respondeat superior 
i. Employer liability - D liable to P even if not a but-for cause of harm
ii. Pizza driver hits someone – but for test for driver, but if in course and scope of employment employer is also liable even though not but for cause
b. One partner liable for the negligence of another 
c. Concert of action 
i. Individuals are in agreement or conspiracy to act together 
ii. Street racing – both racers liable even if only 1 crashes 
iii. Those who act in concert / conspire to cause harm are liable for all the harm caused even when only 1 conspirator is direct cause of harm
[bookmark: _Toc468428454][bookmark: _Toc468451998][bookmark: _Toc468452140][bookmark: _Toc468452316][bookmark: _Toc468452932][bookmark: _Toc468453882][bookmark: _Toc468555716][bookmark: _Toc468560646][bookmark: _Toc480393761]Problems with the But-For Test
1. [bookmark: _Toc480393762]Theoretically Divisible - but practically indivisible
a. [bookmark: _Toc480393763]Landers v. East Texas Salt Water Disposal Company (pg 215)
i. P owned small lake he’d cleaned and stocked with fish. Pipe for E TX Salt Water Disposal Co. broke flooding his land and lake and killing the fish.  On or about same day Sun Oil Co. also caused large quantities of salt water and oil to flood his lake killing his fish.  He alleged both were negligent.  Previous TX law stated when 2 separate tortfeasors acted independently they were only liable for damages they caused, if damages were indivisible, oh well.  S.C. overturned this rule.  Held: Where the tortious acts of two or more wrongdoers join to produce an indivisible injury, that is an injury from which its nature cannot be apportioned with reasonable certainty to the individual wrongdoers, all of the wrongdoers will be held jointly and severally liable for the entire damages and the injured party may proceed to judgment against any one separately or against all in one suit. 
ii. No concert of action
iii. But for salt water co: no, the other D could have caused it
iv. But for sun oil: no, the other D could have caused it
v. If theoretically divisible but practically not divisible – treat it as if each caused whole thing and have joint and several liability. 
b. Slam bang auto accident. 
i. D1 is negligent and slams into Ps car.  1 Second later D2 slams into Ps car too. 
ii. Is there any difference in what the 2 Ds caused?
1. D1 – initial and 2nd accident
2. D2 – 2nd accident – aggravation – you are liable for what you cause 
iii. D1 & D2 jointly and severally liable for aggravation 
iv. P has to prove which D is responsible for what injuries – damages by D1 & D2 - have to prove Ps injuries in 1 second between 2 accidents. 
v. Use Landers – theoretically divisible – hold both jointly & severally liable for all injuries – solves Ps problem at expense of D2. 
vi. Treat as indivisible 
2. [bookmark: _Toc480393764]Twin Fires / Twin Causes 
a. Anderson v. Minneapolis …Railway – P’s property burned by a fire.  2 separate fires, 1 from the rail road and the other from some other source.  The 2 fires mingled and burned P’s property.  (217 note 6)
b. The Problem: Apply the “but for” test
c. The Solution: the “substantial factor” test
d. The 2 fires join together before reaching P’s property 
e. D1 but for: nope – P would have been injured anyway by the other fire
f. D2 but for: no – P would have been injured anyway by the other fire
g. P can’t prove actual cause against either – so no cause of action 
h. Applied substantial factor test – 
i. Was D1s negligent act a substantial factor in causing the injury? – Yes 
ii. Was D2s negligent act a substantial factor in causing the injury? – Yes
iii. Hold both jointly and severally liable. 
[bookmark: _Toc480393765]Substantial Factor Test - Alternative to the But-For Test
1. [bookmark: _Toc480393766]Substantial Factor Test 
a. An alternate way to deal with the 2 sufficient cause cases (use but-for test first)
b. The “substantial factor test” is an exception to the general rule of proving but for causation and requires that a P prove that the D’s alleged act or omission was a substantial factor in causing P’s injury, even if the injury would have occurred anyway. 
c. Some courts hold that the substantial factor test is reserved for cases like Landers in which the conduct of 2 or more tortfeasors is sufficient to cause the entire harm. (but-for in all other cases)
d. Rejection of substantial factor test by Rst 3rd 
i. Rst. 3rd §27 – if tortious conduct of one tortfeasor, A, fails the but-for test because there is another set of conduct also sufficient to cause the harm, A’s conduct is still a cause in fact or a factual cause. 
ii. Because substantial factor “misused” and can often be either a more lenient or a more rigorous test for factual cause
e. Judicial concern about substantial factor test -> P’s must show duty, breach, causation & damages – adding the requirement that the causal connection must be substantial is a departure -> risk it will become a separate hurdle for Ps
f. HYPO: Police injury case – P injured in bar fight (thrown on floor) then both D1 & P put in PD van & P injured while being thrown in. 
i. Separate out Ds
ii. D1 in bar – liable for throwing on floor and PD van 
iii. D2 liable only for throwing in PD van – worsening 
iv. P can’t prove what injuries came first before thrown in van 
v. Use Landers – jointly and severally liability – Selmi disagrees with this – screws PD. 
2. Trivial contributions
a. Rst 3rd §36 – “when an actor’s negligent conduct constitutes only a trivial contribution to a causal set that is a factual cause of harm” that harm is not considered within the scope of liability. 
i. Ie: throwing a match into a forest fire
3. [bookmark: _Toc480393767]Lasley v. Combined Transport, Inc. 
a. P is decedent’s father.  Combined Transport lost part of its load of glass panes on freeway.  Backup during clean up.  Decedent’s truck was stopped and hit by Clemmer’s car which caused a fire killing Decedent. P MIL to exclude evidence Clemmer was intoxicated granted.  Combined and Clemmer found negligent and fault apportioned 22 for CT and 78 for Clemmer.  Combined appeals. App. reversed holding TC errored in excluding evidence of Clemmer’s intoxication as it was relevant to 1) whether CT’s negligence was a substantial factor in causing decedent’s death and 2) how to apportion the fault. P appeals to S.C. S.C holds intoxication is relevant to the issue of fault (2), but not to the issue of causation (1).  CT argues that Clemmer’s negligence in driving intoxicated was so great and theirs so insignificant, that they should not be held liable.  Evidence shows had decedent’s pickup not been stopped the force of the impact would not have been enough to break the fuel setup and cause the fire. CT did not show evidence that because Clemmer was intoxicated she inevitably would have killed decedent, even if his pickup had not been stationary. 
b. CT is using the substantial factor test – which is used when there is a problem with the but-for test.  Here but-for test works. But-for glass on highway decedent would not have stopped on the highway. 
c. There are a few states that use the Substantial Factor test instead of the but-for test (CA).
[bookmark: _Toc480393768]Proof: What Harm was Caused?
1. [bookmark: _Toc480393769]What harm was caused?  
a. [bookmark: _Toc480393770]Dillon v Twin State Gas & Electric Co. 
i. Kid on railway trestle and starts to fall – falling into a river in which he would have been killed or seriously injured.  Grabs an uninsulated wire and is electrocuted.  Electric Co. liable for loss of boy’s whole life or simply the loss of a few additional minutes of it?
1. Few additional minutes 
2. Liable for what you actually caused – the loss of a few minutes of life.
2. [bookmark: _Toc480393771]Alternative Causation Rule
a. [bookmark: _Toc480393772]Summers v. Tice (p223)
i. P was out hunting with 2 Ds.  Both D’s shot at a quail, in the direction of P.  One of the shots hit P in the eye.  It’s impossible to tell which D’s shot hit P.  TC found both Ds liable and both Ds appeal. Wrongdoers should be left to work out apportionment of fault on their own, burden should not be on P.  Judgment affirmed. 
ii. Both tortfeasors are negligent although only 1 caused the harm.  
iii. 50/50 each D did it. So P can’t meet preponderance of evidence of burden for each D. 
iv. Holds Ds are jointly & severally liable
v. Court’s reason for doing this: 
1. Fairness to P- P is currently in position to have to show which D caused the harm.
2. Ds in better position to offer evidence as to which one caused the injury (not really in this situation as they can’t tell either).
vi. Not acting in concert – acted independently  
vii. Held liable as joint tortfeasors – acted same way and were both negligent 
viii. Not that broadly applicable - Pg 226 – note 5 – with too many defendants falls apart (7 truckers only one could have spilled, 1 of the 7 had been negligent in the past). 
1. Will really only apply when Ds doing the same thing or very close things. 
ix. Why in book: how courts might react to a situation where the normal but-for test causes what seems to be an unfair outcome. … how courts change that as time goes on
b. Avoid the unfairness of denying the injured person redress simply because he cannot prove how much damage each tortfeasor did, when it is certain that between them, they did it all.  Tortfeasors are left to apportion damages among themselves when causation is potentially indeterminable. 
c. Rst 3rd §28 – when the P sues all of multiple actors and proves that each engaged in tortious conduct that exposed P to a risk of harm and that the tortious conduct of one or more of them caused P’s harm but P cannot reasonably be expected to prove which actor caused the harm, the burden of proof, including both production and persuasion, on factual cause is shifted to the Ds.
3. [bookmark: _Toc480393773]Actual Cause & Res Ipsa Loquitur:
a. Byrne v. Boadle – But for test – can’t apply it because you don’t know the negligent act.  
b. Res Ipsa is a powerful doctrine
c. Res ipsa affects both breach and actual cause – jury gets to infer actual cause & proximate cause
d. (need specific act to evaluate risk and alternative actions)
4. [bookmark: _Toc480393774]Lost Opportunity for a Better Outcome 
a. [bookmark: _Toc480393775]Moher v. Grantham p226 (briefed)
i. P suffered a hypoglycemic event which caused her to crash her car into a utility pole at 45 mph.  KMC ER.  Neuro check & CT were normal.   Dr. Grantham told one of P’s sons, an MD, he’d do another neuro check before discharge.  Grantham did not, prescribed narcotic, Darvocet.  At discharge Mrs. Mohr could not walk. Mohrs not given discharge instructions with info about head injuries.  7 am next day Mohr returned to KMC ER by ambulance. Sons arrived – both MDs. Both requested CT angiogram.  Angiogram done at 2:30 pm. Results available at 3: 27 pm.  Read at 4:50 pm & showed a dissected carotid artery.  Anticoagulant therapy not ordered. No treatment ordered. Asprin had been ordered at 2 pm, but not for immediate administration and had not been administered.  Sons arranged for transport to another hospital at 6 pm.  Asprin finally given around that time – had to be a suppository as Mohr could no longer swallow. Permanent brain damage 1/4 to 1/3 brain tissue destroyed.  Med mal suit alleging negligent treatment below the standard of care substantially diminished Mohr’s chance of recovery.  
ii. Issue: is there a cause of action for lost chance of better outcome? Holding: Yes. 
1. Loss of chance a cause of action – to decide otherwise would be a blanket release from liability for doctors and hospitals any time there was a less than 50% chance of survival, regardless of how flagrant the negligence. 
2. The loss of a less than even chance is a loss worthy of redress.
3. No matter how small that chance may have been no one can say that the chance of prolonging one’s life or decreasing suffering is valueless. 
iii. No persuasive rational to distinguish a med mal claim where the facts involve a loss of chance of avoiding or minimizing permanent disability rather than death. 
iv. But –for – P can’t prevail on but-for test because P’s brain damage is not but for the MD’s negligent act. 
v. Expert says 50-60% chance of better outcome if diagnosed on time – if it had been 51-60% she could have avoided the injury she would have prevailed on a claim for the brain damage (not a lost chance claim).  
vi. 2 keys:
1. What’s the burden of proof?
2. What are you proving?
b. Loss of Chance 
i. Loss of chance rule applies to claims where the ultimate harm is some serious injury short of death. 
1. P bears the burden to prove duty, breach, and that such breach of duty proximately cased a loss of chance of a better outcome. 
2. This does not prescribe a specific manner of proving causation or a particular causation test.
3. Damages are only available for the lost chance (not the entire death or disability).
ii. Issues in jurisdictions regarding does P need to have had a greater than 50% chance of surviving or achieving a better outcome?
iii. Some theorize that the lost opportunity for a better outcome is itself the injury for which the negligently injured party may recover. 
iv. The lost chance is actual damage 
1. P has to prove there was a lost chance – using normal actual cause test 
a. But for test & preponderance of evidence 
v. Damages – determine value of whole injury and pay the lost chance – 40% damages if 40% chance lost 
vi. Lost chance theory not followed in CA
vii. Relaxed causation: if you lose a substantial percentage of the ability to recover we will allow you to recover the full amount 
1. Only a few states do this
2. 40% chance – if D’s negligence caused substantial possibility of lost chance can recover full damages 
3. Modifies general preponderance of evidence test 
c. These allow Ps to recover when P can’t meet the preponderance of the evidence standard to show actual cause. 
d. [bookmark: _Toc468428469][bookmark: _Toc468452014][bookmark: _Toc468452156][bookmark: _Toc468452332][bookmark: _Toc468452948][bookmark: _Toc468453898][bookmark: _Toc468555732][bookmark: _Toc468560662][bookmark: _Toc468636538][bookmark: _Toc468642810][bookmark: _Toc468806004][bookmark: _Toc480393776][bookmark: _Toc480393777]Dillon v. Evanston Hospital
i. P had a catheter inserted during a medical procedure, when removed, part broke off and remained inside her. Neither MD nor hospital told her.  Much later found was in 2 pieces in her heart.  Damages for past and future pain and suffering and for increased future risk of harm awarded. Held: judgment for P on increased future risk is permissible. 


[bookmark: _Toc480393778]Proximate Cause (Scope of Liability Ch 8)
[bookmark: _Toc480393779]§1. The Risk Rule: Scope of Risk 
[bookmark: _Toc480393780]Proximate Cause & Scope of Risk
a. Proximate cause or legal cause – P must prove that her harm fell within the scope of D’s liability. 
i. Have nothing to do with causation
ii. Policy decision – do we want defendant to be liable 
b. Scope of liability determination is for the jury 
c. Ie: surgeon who negligently performed a vasectomy that resulted in the birth of a child who caused a 3rd party an injury – surgeon not liable to that 3rd party though his negligence is a cause in fact (as the child would not exist but-for surgeon’s negligence). 
d. Liability for negligence is liability for the unreasonable risk the D created, not for reasonable risks or those that were unforeseeable. 
e. Means of limiting liability when there is duty, breach, and actual cause.  Usually a jury a question (but casebooks cases are typically not).
f. Typical clue you have a proximal cause issue is – something bizarre happens (trampoline blows into road, woman drives to hospital and hit by drunk when ambulance won’t come)
g. Tend to arise when you have 2 defendants D1 & D2 & they interact sequentially (sometimes D2 will act intentionally).  We have to determine if we want D2s actions to be the only one that is liable 
i. D2 – intervening cause (comes after the negligence of D1)
ii. If we want D2 to be the only one liable we call it a superseding intervening cause 
h. Fire: NY “One House Rule” pg 248 ¶4 – part of how proximate cause came to be 
[bookmark: _Toc480393781]Risk Rule 
1. [bookmark: _Toc480393782]Class of Harms 
a. [bookmark: _Toc480393783]Thompson v. Kaczinski p238
i. D’s took apart a trampoline and put it in their yard for disposal. There was a storm and the top of it obstructed the roadway.  P swerved to avoid it and was injured in an accident.  TC granted MSJ stating Ds breached no duty, & risk of trampoline cover’s displacement from yard to roadway was not foreseeable. App Ct. held TC errored in holding harm P suffered was outside scope of risk of Ds conduct. Reversed and remanded for trial. 
ii. Tort law does not hold an actor for all harm factually caused by the tortious conduct.  An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious.  
1. Ie: guy gives a kid a loaded shotgun.  She drops it and breaks her toe.  Not liable for toe, would have been liable if she’d shot someone. 
iii. Scope-of-liability is fact intensive as it requires consideration of the risks that made the actor’s conduct tortious and a determination of whether the harm at issue is a result of any of those risks 
iv. Consider all of the range of harms risked by D’s conduct that the jury could find as the basis for determining D’s conduct tortious.  Then compare P’s harm with the range of harms risked by D to determine whether a reasonable jury might find the former among the latter. 
v. Test for proximate cause: The risk rule – alleged negligent act - Disassembled trampoline
1. P. 239 para. 2: An actor’s liability is limited to those physical harms from the risks that made the actor’s conduct tortious
2. P. 239 third para: “Scope of liability issue…requires consideration of the risks that made the actor’s conduct tortious and a determination of whether the harm at issue is a result of any of those risks.”
vi. Risk: it could fly into the road and hit a car or a car could it it or a car could attempt to avoid it - this is what actually happened. 
b. Negligence involves foreseeable risk.   What happens to P’s negligence cause of action if no risk can be foreseen?
i. No cause of action, if no foreseeable risk, no negligence and no cause of action
c. [bookmark: _Toc480393784]Abrams v. City of Chicago
i. P sued city for injuries to herself and her dead child when city failed to send an ambulance to take her to hospital to deliver child when her contractions were 10 min apart. Friend took P in a car.  P’s friend ran a red light while honking.  They were hit at high speed by drunk & high driver. TC dismissed as D’s failure to provide an ambulance was not a proximate cause of injury.  App. reversed.  S.C. reversed – TC correct City could not have reasonably foreseen that failing to send an ambulance when contractions 10 min apart would likely result in P’s friend running a red light and being struck by an impaired driver. 
ii. D1 & D2 Scenario – D1 = ambulance co. D2 – drunk driver 
iii. Risk Rule – 
1. Were they negligent? 
2. look at the harms associated with the alleged negligent act
a. labor before hosp arrival, delivery with out dr 
b. but being hit by a drunk driver is not an associated risk 
d. Tortosis – pg 243 note 3 (b) – foreseeable risk of not testing blood Pt would get contractosis.  Blood not tested and Pt got tortosis. Test would have found the tortosis.  Is tortosis within the risk of the negligent act – no, so no proximate cause. 
e. PD accident pg 243 note 3 (c) – pt released without escort after sedation – yes, negligent, foreseeable risk – Pt would get into an accident – PD in accident on way to respond, outside the foreseeable risk 
2. [bookmark: _Toc480393785]Class of People 
a. [bookmark: _Toc480393786]Palsgraf v. Long Island Railroad Co. p244 (briefed)
i. P was standing on railroad platform. 2 men rushed to catch a train that was already moving from the station.  A guard helped the one man who was carrying a newspaper wrapped package.  The package fell and hit the tracks.  It contained fireworks which exploded causing a shock wave which caused scales to fall & injure P.  TC & app. upholding of jury verdict for P reversed and complaint dismissed. Conduct of D’s guard, if wrong in relation to package holder, was not wrong in relation to P.  Nothing gave notice that the falling package had the potential to damage persons standing at a distance. There was nothing to suggest to the cautious mind that the parcel wrapped in newspaper would spread wreckage through the station.
ii. Andrews Dissent 
1. Is it [negligence] a relative concept—the breach of some duty owing to a particular person or to particular persons?  Or where there is an act which unreasonably threatens the safety of others, is the doer liable for all its proximate consequences, even where they result in injury to one who generally would be thought to be outside the radius of danger? (pg 246)
2. The act itself is wrongful.  It is a wrong not only to those who happen to be within the radius of danger but to all who might have been there—a wrong to the public at large…  (pg 246 #2).
3. Andrews wants a much more nebulous proximate cause test then Cardozo and the majority – this is not the law and adherents have dropped off. 
iii. [bookmark: _Toc480393787]Analysis
1. Alleged Negligent act: pulling guy up 
2. Foreseeable risks: guy might fall and be injured, his package contents might be destroyed, he might fall off and hit someone,
3. Alternative actions – no loss of utility negligent under risk/utility 
4. But for attempt to get guy on train, package would not have fallen & P not injured 
5. Proximate cause of Ms. Palsgraf’s injuries -> no
iv. The conduct of the D’s guard, if a wrong in relation to the holder of package, was not a wrong in relation to the plaintiff, standing so far away.  Relatively to her, it was not negligence at all. (pg 244) 
v. Palsgraf added to the risk rule: Not enough that there is a risk of harm.  P must be one of the people put at risk.  
vi. Situation: R/R is negligent towards the passenger but ends up hurting Mrs. Palsgraf. Does this sound familiar? – transferred intent would apply if this was an intentional tort.  There is no such thing as transferred negligence – proximate cause cuts of liability. 
3. [bookmark: _Toc480393788]Risk Rule:
a. D is liable only for harms within the scope of the risks he negligently created.  Specifically, D is only liable:
i. For types of injuries foreseeably risked by D’s negligence
ii. To classes of persons foreseeably risked by his negligence
iii. Not liable unless a reasonable person in D’s position should have foreseen his conduct risked injuries of the same general type to a general class of persons within which P is. 
b. An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious.  
4. [bookmark: _Toc480393789]Exception: Rescuers (The Rescue Doctrine)
a. D negligently creates a risk to A.  B, who was not subject to the risk or who escaped it, attempts to rescue A and is injured in the process.  D is liable to B if B had reasonable belief A was in peril. 
b. [bookmark: _Toc480393790]Wagner v. International Railway (pg251)
i. Cousins were standing between railway cars cousin fell when train rounded a curve, P attempts to rescue his cousin and also falls 
ii. We are going to treat rescuers as foreseeable - general proximate cause rule 
c. 3 issues: 
i. Are we talking about only rescuers that are instinctive – moving fast without thinking? – No.  they can move to rescue instinctively or think it over and then attempt to rescue. 
ii. Unbroken continuity – can’t stop or come back later
iii. Rescuer’s contributory negligence – (at CL if contributorily negligent you are barred from recovery) - rescuers are not negligent because of the emergency doctrine 
1. CL rule rescuers cannot be found contributorily negligent 
d. Will also work if the person rescued is the defendant – P injured attempting to rescue D and then sues D
5. [bookmark: _Toc480393791]Exception: Thin Skull / Eggshell Plaintiffs (unforeseeable extent not outside scope of risk)
a. The harm is not outside the scope of the risk because its extent is unforeseeable.
b. [bookmark: _Toc480393792]Hammerstein v. Jean Development West
i. P was a guest in D’s hotel. P was a 70 year old diabetic.  No 1st floor rooms.  P on 4th floor, used elevator.  Early morning fire alarm & elevators locked.  P had to walk down 4 flights of stairs twisting his ankle and getting a blister. Blister became infected and gangrenous.  No fire, alarms had gone off for no reason before.  Held should have been reasonably foreseeable that faulty fire alarm system might cause injury guests who have to evacuate on stairs. Injury to foot and ankle foreseeable, though infection not. 
ii. Risk rule: negligent act not fixing fire alarm – Risk: people injured when evacuating – so twisting ankle foreseeable; infection not but D liable.
iii. Liability for unforeseeable infection results from eggshell plaintiff rule 
c. Variation of D hits P who, unbeknownst to D, has an unusually think skull.  Causes much greater injury than the same hit to a normal skull, which might only suffer a bruise. If D guilty of a tort, then the fact that the harm was much worse than anyone would have expected does not limit his liability. 
d. D’s act must have been one which would have caused some harm to an ordinary person OR D at fault because he knew or should have known of P’s susceptible condition. 
e. D liable for full extent of P’s harm, even if extent of harm unforeseeable, where other elements of prima facie case for negligence met
f. Thin Skull Rule: “Take your victim as you find him/her”
i. Rule applies to: physical aftermath
ii. Rule applies to: economic aftermath 
iii. Analogous to doctrine of extended liability in intentional torts 
g. HYPO: Weightlifter – emotional injuries after physical injury that prevented him from working out. 
h. HYPO: Steve Allen – baby rear end accident bruised his heart tissue and he bled out in his sleep – negligent driver liable for the death 
6. [bookmark: _Toc480393793]Exception: Accident Aftermaths
a. [bookmark: _Toc480393794]Marshall v. Nugent (p273)
i. P was a passenger in a car.  There was ice and snow and as they came to the top of a hill driver saw a truck coming at them in their lane.  Their car went off the road.  Truck driver stopped to help them get the car on the road again, which blocked the road.  P headed to top of hill to flag other cars.  Before he was there he was stuck by a 3rd car which skidded in an attempt to avoid hitting the truck.  TC did not error in refusing to issue a directed verdict for truck driver.  
ii. Doctrine of proximate causation developed to confine the liability of a negligent actor to those harmful consequences which resulted from the operation of the risk, or of a risk, the foreseeability of which rendered the D’s conduct negligent. 
iii. “Flexibility is still preserved by the further need of defining the risk, or risks, either narrowly, or more broadly, as seems appropriate and just in the special type of case.”
iv. D1  - truck driving negligently on wrong side of road around curve 
v. D2 – 3rd car that hits P
vi. Jury finds D2 not negligent – emergency doctrine 
b. D1 is liable - Analogy to disturbed waters – the aftermath of an accident can play out in various strange ways and it’s too hard to predict exactly what will happened.  D1 will be liable until the waters have become placid and normal again. 
c. Termination of risk is when accident aftermath is over. 
7. [bookmark: _Toc480393795]Exception: Subsequent Medical Negligence 
a. If D causes injury to P they are also liable for any subsequent medical negligence. 
b. The rule: subsequent medical negligence deemed foreseeable
c. Includes negligent transportation to receive medical treatment
d. D1 is proximal cause of malpractice committed by D2 (Dr. Doom)
8. [bookmark: _Toc480393796]Violation of Statute and “Proximate Cause”
a. Violation of a non-tort statute is negligence per se, but this is conditioned upon a finding that the statute was designed to protect against the type of harm that occurred and the class of persons to which P was a member. 
b. Essentially scope-of-risk rule applies to finding statutory liability.
[bookmark: _Toc480393797]§2 Scope of the Risk & the Manner of Occurrence 
1. Is the harm outside the scope of the risk because the manner in which it occurs is unforeseeable?
a. Depends 
There isn’t a hard and fast rule.  As long as you get the same type of harm you may have some variation in HOW it occurs, there is some flexibility and limitation
b. Often depends on how the risk is defined. 
2. [bookmark: _Toc480393798]Hughes v. Lord Advocate
a. Scotland 1963 – Post office employees took a lunch break during which the left a manhole uncovered and lanterns nearby.  Two boys played in the hole and when they were done they accidentally knocked one of the lanterns into the hole.  Kerosene vaporized causing a fire when the vapors reached the other lantern. TC Post office (Lord Advocate) not liable because although the burns were foreseeable, the vaporization of the kerosene was not.  Accident was caused by known source of danger (lamp) behaving in an unusual way which could not have been foreseen.  Still not a defense.  Appeal allowed. Too narrow a view to hold that those who created the risk of fire are excused from the liability for the damage by fire because it came by way of explosive combustion.  The resulting damage, though severe, was not greater than or different in kind from that which might have been produced had the lamp spilled and produced a more normal conflagration. Appeal allowed. 
b. Negligent to leave hole unguarded with kerosene lamp next to it – 
i. Risk: lantern get knocked over and start a fire 
ii. Foreseeable: 
c. Boys were burned – exact risk and injury – manner was unpredictable (vaporization and explosion)
d. Lord Reid: “This accident was caused by a known source of danger, but caused in a way which could not have been foreseen.”
e. Lord Guest: “In the one case paraffin vapour and in the other case liquid paraffin is ignited by fire. I cannot see that these are two different types of accident. They are both burning accidents.”
f. Lord Pearce: “The accident was but a variant on the foreseeable.”
g. Consistent with the risk rule?  Yes, what is the harm that’s foreseeable – fire and burning.  What’s the harm that happens – fire and burning 
3. [bookmark: _Toc480393799]Doughty v. Turner Manufacturing Co., Ltd.,
a. England 1963 - Manufacturing used vats of molten liquid at 800 C.  Covers made of cement and asbestos.  Worker knocked a lid into a vat and it sank without splashing.  A minute or two later the molten liquid erupted and injured P. Experiments showed over 500 C the cement and asbestos created H20 – steam – which caused explosion. TC found for P finding negligence on part of worker. Appeal allowed.  The English Appellate Court found that the risk of the negligence was from splash, but there was no splash. Any subsequent events were not foreseeable, and therefore outside of the scope of the risk, and there was no breach of duty. 
b. Opposite finding as in Hughes by the same court in the same year
c. Is dropping of lid into vat negligent? Associated risk – splashing boiling liquid, class of persons at risk – anyone nearby; - yes negligence, yes breach
d. Actual cause- but for splashing liquid after lid drop P would not have been burned – yes 
e. Proximate cause – nope. 
f. It wasn’t foreseeable that when you drop the lid in you’d have an explosion.
g. Lord Pearce: “It would be quite unrealistic to describe the accident as a variant of the perils from splashing.”
h. Cause: A “new and unexpected factor”
i. Lord Harmon: “damage here was of an entirely different kind from the foreseeable splash”
j. One difference here in the delay of 1 to 2 minutes 
k. Was it a “variant on the foreseeable”? – not really, time delay 
[bookmark: _Toc480393800]§3 Intervening Persons or Forces
[bookmark: _Toc480393801]Scope of Risk and Natural and Continuous Sequence 
1. When tortfeasors act in a sequence the 1st often argues the 2nd is an intervening cause that supersedes his liability entirely. 
2. An intervening act of a 2nd tortfeasor should relieve the 1st of liability only when the resulting harm is outside the scope of the risk negligently created by the 1st tortfeasor.
3. An intervening cause that lies within the scope of the foreseeable risk, or has a reasonable connection to it, is not a superseding cause. 
4. Issue: does the intervening cause (D2s behavior) “cut off” D1s liability? 
5. Was the intervening cause foreseeable? 
[bookmark: _Toc480393802]A. Intentional or Criminal Intervening Acts
1. [bookmark: _Toc480393803]Marcus v. Staubs (pg 260)
a. P drove several teenagers – Samantha Staubs (14 - decedent), Misty (14), & Jessica Staubs (13) across state lines and obtained alcohol from a friend before dropping the girls at a party.  Girls drank at the party.  Samatha called Marcus for a ride but he did not get them, so she and Misty stole a car.  Misty drove, Samantha was an unsecured front seat passenger.  Jessica Staubs in back seat.  All 3 intoxicated.  Vehicle hit an embankment, Samantha killed, Jessica injured.  Marcus argues the illegal consumption of alcohol by the minors, the theft of the vehicle and Misty’s reckless operation of the vehicle while unlicensed and intoxicated all constitute intervening causes.
b. A tortfeasor whose negligence is a substantial factor in bringing about injuries is not relieved of liability by the intervening acts of 3rd persons if those acts were reasonably foreseeable by the original tortfeasor at the time of his negligent conduct.  
c. Whether Marcus could have foreseen the girls conduct is an issue for the jury.  SJ reversed. 
d. D1 = bought alcohol for minors – Marcus 
e. D2 = Misty - driver – drunk driving a stolen car 
f. Issue – Does D1 remain liable for this when D2 engaged in those actions?  
g. Were the intervening acts foreseeable 
2. [bookmark: _Toc480393804]Collins v. Scenic Homes
a. Scenic homes negligently designed and constructed apartments, not up to fire code, windows too small to be an emergency escape route, inadequate fire-retardant materials.  P was killed in a fire she was unable to escape there.  A 3rd party was arrested and convicted of arson.  Scenic Homes granted SJ based in intervening criminal act. SJ reversed.  Held: the question is whether the injures allegedly caused by the inability to escape from the fire were the foreseeable result of Scenic Homes failure to build a reasonably safe building with regard to fire safety. It is a foreseeable risk that a fire in an apartment complex, however started, will cause harm to inhabitants of the complex if the owner fails to provide adequate fire suppression safeguards and a reasonable means of escape. 
b. D1 = Scenic homes built building not up to fire code (negligence per se – then look at the type of harm the statute is enacted to protect from)
c. D2 = Arsonist 
d. That the way the intervening act (arson) occurred doesn’t matter... fire was a foreseeable risk. Since fire is foreseeable, doesn’t matter that arson isn’t reasonably foreseeable. 
e. Collins seems to be an outlier in holding D1 liable
3. Intentional intervening acts that are crimes:
a. Courts are split on if criminal acts are foreseeable 
i. 263 Note 5: courts may be more inclined to hold that criminal intervening acts are unforeseeable. 
ii. Most courts today hold that criminal acts may be foreseeable in some circumstances, and are so within the scope of the created risk.
b. Doe v. Linder Const. pg 264 note 8 – developer leaves copies of keys with labels and 2 works took keys and raped P.  Held criminal acts of rape not foreseeable and Developer not liable.
c. Crime is often foreseeable & D1’s negligence is the failure to guard against a criminal act. 
d. Are Staubs & Collins consistent: principal is “Is the harm reasonably foreseeable?”  Does the intervening criminal act have to be foreseeable:  Collins seems to say no & Marcus yes. (just make an argument)
4. Proximate cause when D’s actions are what expose the P to the act causing the injury. (railroad didn’t stop at stop, requiring P to walk through dangerous area where she was attacked. Pg 264 note 6)
a. The very dirty rule: When an actor is found liable precisely because of the failure to adopt adequate precaution against the risk of harm of another’s acts or omissions, or by an extraordinary force of nature, there is no scope-of-liability limitation on the actor’s liability.  Rst. 3rd §34
[bookmark: _Toc480393805]B. Negligent Intervening Acts
1. [bookmark: _Toc480393806]Suicide Cases 
a. Delaney (not read) (D cop leaves loaded gun unlocked in house and P attempts to commit suicide by shooting herself and is seriously injured.) Is the negligent act a proximate cause of the suicide?
b. Majority: Suicide is extraordinary event as not to be reasonably foreseeable. 
c. Narrow Exceptions: D’s negligence rendered (1) P unable to appreciate self-destructive nature of act; (2) unable to resist it.
d. Not D1, D2 scenario, D1 and P is D2. 
2. [bookmark: _Toc480393807]Derdiarian v. Felix Contracting Corp. 
a. P was employed by a sub working on a roadside excavation.  P had a kettle of 400 degree boiling hot liquid enamel.  D insisted P set up on westside of excavation facing oncoming eastbound traffic against P’s wishes.  Guarded only with a wooden horse and 1 flagger.  3rd party who negligently forgot to take his epilepsy meds lost consciousness and crashed into P.  P severely burned by the enamel. Expert testimony re typical roadside barriers are a truck, a piece of heavy equipment or a pile of dirt. TC, App and SC all found for P. 
b. Where the acts of a 3rd party intervene between D’s conduct and P’s injury, the causal connection is not automatically severed.  Liability turns upon whether the intervening act is a normal or foreseeable consequence of the situation created by D’s negligence. If the intervening act is extraordinary under the circumstances, not foreseeable in the normal course of events, or independent or far removed from the D’s conduct, it may well be a superseding act which breaks the causal nexus. 
i. Questions of what is foreseeable and what is normal involve varying inferences and are for the finder of fact to resolve. 
c. An intervening act may not serve as a superseding cause, and relieve D1 of liability, where the risk of the intervening act of occurring is the very same risk which renders the actor negligent. 
d. D2 did not cut off D1s liability – 
e. 269: P “need not demonstrate…that the precise manner in which the accident happened, or the extent of the injuries, was foreseeable.” [Mechanism idea we’ve seen before - thin skull rule]
f. Actual Cause: both defendants but for cause of injury. – Injury indivisible 
g. D1 = General – no proper barricade, 
i. Other allegations of negligence - no second flagger (lack of second flagger doesn’t meet but for test)   
h. D2 = Driver – forgot meds and had seizure and drove through barrier 
3. [bookmark: _Toc480393808]Ventricelli v. Kinney System Rent a Car, Inc. (pg 271)
a. D negligently rented P a car with a defective trunk.  P parked on street to repair trunk & standing behind car was hit by negligent driving of 3rd party who had been parked several spots behind.  D not liable.  D’s negligence a cause, but not the proximate cause.  P standing in parking spot, not on road & could have been there just loading or unloading the trunk.  Intervening act of 3rd party’s driving was divorced from and not the reasonably foreseeable risk associated with the original negligence. 
b. D1 – failed to fix trunk of rental car
i. Created risk you’d have to stop somewhere that wasn’t safe
c. D2 – negligent driver 
d. Case would likely have come out differently if he’d pulled to the side of a freeway and gotten hit there. 
4. Sometimes courts resolve scope-of-risk issues by holding that if D’s negligence merely furnished a condition by which the injury was possible and a subsequent independent act caused the injury, the existence of such condition is not the proximate cause of injury.  (Like in Ventricelli)
5. Questions 
a. Is harm outside the scope of the risk because of the manner in which it occurs? – depends
b. Is harm outside the scope of the risk because its extent is unforeseeable? – No 
c. Is harm outside the scope of the risk because it results most directly from an act of an intervening person or force? - Depends

[bookmark: _Toc480393809]Damages 
[bookmark: _Toc480393810]Assessing Responsibility When More Than One Person is Negligent 
A. [bookmark: _Toc480393811]Liability of one party does not necessarily exclude the liability of another 
a. Blah 
B. [bookmark: _Toc480393812]Comparative Fault
a. Each faulty party must bear their share of the losses 
b. If P is comparatively negligent P’s recovery is reduced to reflect her fault (not in intentional torts) and D’s liability is reduced correspondingly. 
C. [bookmark: _Toc480393813]Apportionment Among Defendants
a. Liability is split among defendants according to their proportion of guilt.  
i. In Bernier if Ramsdell 20% guilty & Edison 80% guilty than that what each party pays. 
D. [bookmark: _Toc480393814]Joint and Several Liability 
a. Is an apportionment among defendants system.
b. When 2 tortfeasors: P can enforce her tort claim against either tortfeasor.  P can obtain judgment against both, but cannot recover more than her full damages. 
E. [bookmark: _Toc480393815]Contribution
a. If in joint and several liability situation P enforces against 1 tortfeasor and they pay full amount, they can obtain contribution from the other tortfeasor to make the payment proportional
b. If Bernier’s damages 10k and he enforces against Edison (80% guilty) Edison can obtain payment of 20% from Ramsdell. 
F. [bookmark: _Toc480393816]Insolvent or Immune Tortfeasors 
a. When 1 tortfeasor is insolvent or immune the other tortfeasor(s) have to pay the entire share, even the insolvent/immune party’s. 
b. If Ramsdell insolvent or Immune, Edison would have to pay the 100% and could not obtain contribution from Ramsdell. 
G. [bookmark: _Toc480393817]Several Liability and Comparative Fault Apportionment Among Tortfeasors.
a. Trier of fact make a comparative fault apportionment of liability. 
b. Unlike in joint liability no tortfeasor is liable for more than his proportionate share. 
c. In above scenario Bernier would collect 80% of the damages from Edison and if Ramsdell insolvent or immune Ps would bear 20% of their own losses. 
H. [bookmark: _Toc480393818]Additional Variables
a. Rst Torts 3rd §§18-21 list other ways states apportion liability: 
i. Type of Damages: some jurisdictions use joint & several for only certain types of damages like economic damages & parties are severally liable for noneconomic harm. CA
ii. Threshold Percentage: some jurisdictions hold parties are only jointly and severally liable if their percentage exceeds a threshold like 50%, under the threshold only severally liable. 
iii. Reapportionment of uncollectible shares: Some recalculate if an allocated share can’t be collected. 
I. CA is a hybrid of joint & several liability & several liability. 
J. HYPO: P is contributorily negligent: How factor into liability?
a. P (10% negligent) v. D1 (70%) and D2 (20%)
b. The Common Law Rule: P could not recover.
c. The Modern Rule: Comparative Fault - Reduce P’s recovery by P’s negligence
Misc. Damages Stuff 
1. Nominal damages: valued at $1.  This is the minimum recovery.  No need for physical harm.
2. Economic damages: these can be substantial.  Includes pain and suffering.  A jury has significant discretion, even for offensive damages. (damages that can be accurately valued – ie: medical damages and lost wages) such as medical expenses, lost earnings, lost earning capacity – recoverable upon proof
a. Parasitic Damages:  part of the economic damages. Distinguish: “stand-alone” emotional distress – the mental part of pain and suffering that arises from the physical damages (“ow” after broken nose)
3. Punitive damages – for tortfeasors who are guilty of malice or wanton misconduct (are not available in negligence cases)

[bookmark: _Toc480393819]DEFENSES TO NEGLIGENCE
[bookmark: _Toc480393820]A. Comparative Fault (old Contributory Negligence barred recovery)
Methodology of Contributory Negligence:
1. Learn the CL rules
2. Examine the shift to comparative fault and understand the theory
3. Determine the effect of this shift on the common law rules 
[bookmark: _Toc480393821]§1 Contributory Negligence: The Common Law Rule
1. [bookmark: _Toc480393822]Butterfield v. Forrester (p. 283)
a. England 1809 – D was doing home repair and put a pole across a public road.  P left a pub “at 8 in the evening when they were just beginning to light candles” and he could have seen the obstruction 100 yards away – P was riding hard, did not see the pole and collided with it, injuring himself and his horse.  There was no evidence he was intoxicated. Jury directed that “if a person riding with reasonable and ordinary care could have seen and avoided the obstruction, they should find for D.” – They did.  P seeks a new trial. “One person being at fault will not dispense with another’s using ordinary care for himself. No new trial. 
i. Here courts developed rule of contributory negligence as a complete all-or-nothing defense. 
b. Common law rule: Contributory Negligence is a complete bar to P’s recovery.
c. Rationale
i. Was the accident entirely from P’s own fault? “If he had used ordinary care he must have seen the obstruction; so that the accident appeared to happen entirely from his own fault”
1. P is not using ordinary care and is thus negligent 
2. If there had been a 3rd party there that had been injured both P and D would be held liable (both but for causes and both proximate cause according to the risk rule (persons and types of risk)
d. At this point in time no way to compare negligence, no theoretical framework for this 
[bookmark: _Toc480393823]§2 Adopting Comparative Fault Rules
1. [bookmark: _Toc480393824]Pure Comparative Fault 
a. New York Mckinney’s Civ. Prac. Law §1411 
b. Contributory negligence (on part of P) or assumption of risk shall not bar recovery, but the amount of damages otherwise recoverable shall be diminished in the proportion which the culpable conduct attributable to the claimant or decedent bears to the culpable conduct which caused the damages. 
c. Pure comparative fault 
d. CA is pure comparative fault 
2. [bookmark: _Toc480393825]Modified Comparative Fault 
a. Wisconsin Stat. Ann. §895.045
b. Contributory negligence does not bar recovery…if that negligence was not greater than the negligence of the person against whom recovery is sought, but any damages allowed shall be diminished in the proportion to the amount of negligence attributed to the person recovering.
c. Modified comparative fault – P who causes more than 50% of the damage is barred from recovering in WI.
i. Sets some upper boundary on P (somewhere around 50%)
d. Can recover if 50% at fault in WI
3. Difference between pure and modified comparative fault is in modified there is a cutoff.
4. Hypo: 2 Fault Auto Accident
a. P & D drive negligently & collide
b. P’s damages: 100k
c. D’s Damages: 50k
d. P: 60% negligent
e. D: 40% negligent 
f. How much can P recover? 
i. NY: 40k (pure comparative fault)
ii. WI: 0
5. Hypo: 3 fault accident
a. P 10% negligent 100k damages
b. D1 45% 
c. D2 45%
d. How much can A recover? 
i. 90k
e. From Whom? 
i. Joint & several (which is CL) – can recover from either then that D can get a pro rata contribution from the other D
6. Majority rule jury should be told how a state’s comparative fault system works (otherwise they just guess)
7. FELA (Federal Employer’s Liability Act 1908) – worker’s claims against railroads had comparative fault… then Jones Act applied this to seafaring workers too. 
8. Comparative fault has only been around for about 40 years and courts are still working it out so there is a lot of variance and uncertainty 
[bookmark: _Toc480393826]§3 Applying Comparative Fault Rules
1. [bookmark: _Toc480393827]Apportioning Fault
a. [bookmark: _Toc480393828]Pohl v. County of Furnas
i. P was returning to a friend’s farm & turned onto the wrong road a 9 pm during a light snowfall.  The road was gravel and without a speed limit sign, but has a statutory limit of 50 MPH. P was driving 63 mph when he saw a warning sign for a sharp curve and braked too late and drove off the road. He sustained a spinal cord fracture & had to wait for help until the next morning.  P alleged the county had negligently placed the sign too close to the curve and it wasn’t retroreflective. Conflicting expert testimony about how fast P would have been going if not speeding and if the sign not defective (visible from further away) but all testimony agreed accident would be less severe. 
ii. Jury apportioned fault at 60% county & 40% P. 
iii. POINT: the numbers –the percentage of fault is a jury matter (for the finder of fact)
iv. County made 3 all or nothing arguments:
1. We weren’t negligent – there was evidence 
2. County argued P’s negligence was in intervening event & the Proximate Cause (not their negligence)… NE law proximate cause cut off by intervening event only when event is unforeseeable… speeding 10-15 mph over the limit is foreseeable. 
3. P’s negligence was greater than that of D
v. Issues were all issues of fact and no evidence of clear jury error.  TC judgment upheld. 
vi. NB law P barred from recovery if his negligence is equal to or greater than Ds – Modified Comparative Fault jurisdiction 
b. If dispute appellate court is very likely to uphold what the finder of fact found… very had to overturn jury verdict 
i. It’s really difficult to overturn evidentiary decisions as well 
2. Posner – The law does not normally require duplicative precautions unless one is likely to fail or the consequences of failure would be catastrophic.
a. Example of pedestrian armor to avoid car accidents as P’s don’t need to exhibit excess care. 
3. [bookmark: _Toc480393829]Apportioning Responsibility
a. Rst. 3rd Torts - §8 Factors for Assigning Shares of Responsibility
i. Factors for assigning percentages of responsibility to each person whose legal responsibility has been established include
1. (a) The nature of the person’s risk creating conduct, including any awareness or indifference with respect to the risks created by the conduct and any intent with respect to the harm created by the conduct; and
2. (b) The strength of the causal connection between the person’s risk-creating conduct and the harm
b. (a)’s awareness or indifference seems to deviate from RPP, … RPP we don’t care what’s in their mind.  We care what an RPP would do in the same or similar circumstances.  This is more like intentional torts when we care what’s in a person’s mind. 
c. Rst. uses “responsibility” instead of “fault” or “negligence”
d. Conduct is relevant for determining percentage shares of responsibility only when it caused the harm and when the harm is within the scope of the person’s liability. 
e. Factors: nature of each person’s risk-creating conduct, comparative strength of causal connection between each person’s risk-creating conduct and the harm. 
i. Nature of each person’s risk-creating conduct: how unreasonable conduct was under the circumstances; extent to which the conduct failed to meet the applicable legal standard; circumstances surrounding the conduct; each person’s abilities and disabilities; each person’s awareness, intent or indifference with respect to the risks. 
ii. Comparative strength of the causal connection: how attenuated the causal connection is; the timing of each person’s conduct in causing the harm; comparison of the risks created by the conduct and the actual harm suffered by P. 
f. Can you compare a negligent act to an intentional one? 
g. Comparative Fault: Factors
i. The Restatement (Third) and Comparative Fault (293): Jury comparisons
ii. Nature of risk-creating conduct, including awareness or indifference with respect to risk.
iii. The strength of the causal connection.

[bookmark: _Toc480393830]Outline of Post-Comparative Fault Issues 
1. The Problem: The effect of comparative fault on previous doctrines arising out of common law. 
a. There may be instances where you want to give P full recovery or bar recovery 
2. Effect of comp. fault on joint and several liability, contribution, etc.
3.  Are there instances in which courts should refuse to reduce P’s recovery even though P is negligent (and thus would now be subject to comparative fault)? 
4. Prior Doctrines that seemed designed to avoid the common law rule (i.e. a complete bar) and give P a complete recovery. What to do with those now under comparative fault?
[bookmark: _Toc480393831]§4 Apportionment with Multiple Defendants & Traditional Joint and Several Liability (CH 9 §4 p805-808)
1. [bookmark: _Toc480393832]Joint & Several Liability
a. P can enforce against any of the tortfeasors and they can seek contribution against one another. P can only recover 100%. 
b. Applies in 4 situations:
i. Concerted Action:  A & B act in concert to commit an unlawful act. (ie: street race). Includes intentional torts as well. 
ii. Indivisible Injury: Actions of A & B produce a single indivisible injury. (Landers). A’s actions alone or B’s actions alone would have caused the injury. OR A’s actions would not cause all of the harm but not possible to tell how much of the harm caused by A. 
iii. A Creates a Risk of Harm by B: A’s negligence creates harm to P & creates risk of further harm by reason of B’s negligence. (Derdiarian) deer on the road hypo – A hits deer and leaves it on road, B speeding swerves to avoid deer & hits P.
iv. A D is Vicariously Liable: ie: respondeat superior 
2. [bookmark: _Toc480393833]Traditional forms of settlement 
a. Releases 
b. Covenant not to sue 
i. Multi-D cases if P settles with 1 D1, P will covenant not to sue D1.  Can still sue D2, & etc Ds. 
3. [bookmark: _Toc480393834]Indemnity 
a. A technically liable; B at fault.  If A pays judgment can recover full amount from B = indemnity 
b. Vicarious liability
i. Negligent employee acting in the course and scope (negligent pizza delivery driver)
c. Retail seller of a product manufactured by another company 
d. Employers are entitled to get the complete amount back from employees 
e. Comparative fault does not change indemnity 
4. [bookmark: _Toc480393835]Settlement & Release
a. After settlement P gives D a release from liability.  D pays. 
b. Problem was in multidefendant cases 
c. Common Law Rule - a release of 1 D released all.  … so covenants not to sue. 
i. CL sometimes changed by statute – as in CA
5. [bookmark: _Toc480393836]Comparative Fault: Contribution 
a. CL: Pro Rata 
b. Comparative Fault 
c. Effect of comparative fault: comparative contribution 
i. Note what you compare to calculate the contribution under comparative fault.
1. P 40% 
2. D1 20% (1/3)
3. D2 40% (2/3)
4. Only if there is still joint and several liability 
6. [bookmark: _Toc480393837]Comparative Fault & Joint & Several Liability
a. American Motorcycle
i. CA Supreme Ct. – should we keep joint and several liability when we have comparative fault?
ii. “AMA argues that the [comparative fault] doctrine, by repudiating the all or nothing contributory negligence rule and replacing it by a rule which simply diminishes an injured party’s recovery on the basis of his comparative fault, in effect undermined the fundamental rationale of the entire joint and several liability doctrine as applied to concurrent tortfeasors.”
iii. Majority said no it didn’t.  
iv. Dissent: Repudiating the existing contributory negligence system and adopting a system of comparative negligence, this court in x repeatedly enunciated the principle that the extent of liability must be governed by the extent of fault. Thus, the court stated, “the extent of fault should govern the extent of liability”
v. Keeping Joint & several liability you might end up being liable for more than your percentage of fault. 
vi. Most states have abolished joint & several liability for comparative fault. 
7. [bookmark: _Toc480393838]Insolvency 
a. In a joint & several liability jurisdiction the risk of insolvency is on the Ds
i. 1 D will pay all of the damages if D2 is insolvent even if D1’s percentage of fault is 20%.
b. In a several liability jurisdiction the risk of insolvency is on the P.
i. If a D is insolvent the P does not recover their portion of damages. 
[bookmark: _Toc480393839]§5 Apportionment with Multiple Defendants & Several Liability (CH 9 §5 p808-810 & 812-816)
1. [bookmark: _Toc480393840]Abolishing or Limiting Joint and Several Liability 
a. Cal. Civ. Code §1431.2 – Several Liability for Non-economic Damages 
i. (a) In any action for personal injury, property damage, or wrongful death, based upon principles of comparative fault, the liability of each defendant for non-economic damages shall be several only and shall not be joint. Each defendant shall be liable only for the amount of non-economic damages allocated to that defendant in direct proportion to that defendant’s percentage of fault, and a separate judgment shall be rendered against that defendant for that amount.
ii. (b) (1) For purposes of this section, the term “economic damages” means objectively verifiable monetary losses including medical expenses, loss of earnings, burial costs, loss of use of property, costs of repair or replacement, costs of obtaining substitute domestic services, loss of employment and loss of business or employment opportunities.
iii. (2) For the purposes of this section, the term “non-economic damages” means subjective, non-monetary losses including, but not limited to, pain, suffering, inconvenience, mental suffering, emotional distress, loss of society and companionship, loss of consortium, injury to reputation and humiliation.
b. Enacted as a ballot proposition in CA – effective way to split the baby
c. CA Hypo – Several and Joint & Several
i. P 10%
ii. D1 30%
iii. D2 60%
iv. Damages
1. 100k economic
2. 100k pain and suffering
v. How much can P collect from D2?
1. Economic: 90k
2. Non-economic 60k
vi. How much can P collect from D1?
1. Economic 90k
2. Non-economic 30k
vii. Can D2 get contribution from D1? 
1. Yes for the economic damages if they pay the 90k.
2. There is no contribution in a several liability jurisdiction – so no contribution for the non-economic damages 
d. Settlement after Abolition of Joint and Several Liability (so several liability)
i. P is injured. Damages: $100,000.
ii. D1 settles with P for $10,000.
iii. D2 goes to trial.
iv. Jury: 
1. P is 20% negligent; 
2. D2 is 50%
3. D1: 30%
v. How much can P recover from D2 after trial?
1. 50k
2. [bookmark: _Toc480393841]Types of Actionable Conduct Subject to Apportionment
a. [bookmark: _Toc480393842]Bassett - Board of County Commissioners of Teton County v. Bassett (p. 812)
i. Bassett (Orig P) was injured when a criminal fleeing arrest (Ortega) drove through a roadblock being opened for P to pass and injured Ps.  Ps had just passed some PD who did not warn them of the roadblock or chase.  TC found Ps 0% fault, 40% HP, 20% PD, 40% NPS (national park service) and none for criminal driver.  County appeals arguing driver’s negligence should have been included in fault apportionment. TC judgment reversed and remanded for new trial to include criminal driver’s fault. 
ii. Fault can be apportioned with negligence and intentional wrongdoing.  
iii. Argument against including Ortega is that HP had road blocks in place to protect people on the road from the criminal and the negligent act was the failure to protect Ps from criminal … so criminal should not be included to reduce PD’s fault. 
iv. Court says whether we will compare negligence with intent starts with the statute which states “including conduct that is in any measure negligent” Intentional acts all include negligence (2 concentric circles with negligence inside and intentional torts outside)
b. [bookmark: _Toc480393843]Comparing Negligence with Intentional Wrongdoing (p814 note 1)
i. Several courts agree that the negligence of 1 can be compared with the wrongdoing of another as in Bassett.  
ii. One holds “comparative negligence encompasses the comparison of ordinary negligence with heightened forms of misconduct.” 
iii. Turner court disagrees. It would be irrational to allow a party who negligently fails to discharge a duty to protect to reduce its liability because there is an intervening intentional tort when the intervening intentional tort is exactly what the party had a duty to protect against. 
c. [bookmark: _Toc480393844]Turner v. Jordan (p. 814) 
i. P is a nurse and D a psychiatrist – D had a patient with a known history of violence (Pt had attacked D), D took no steps to protect others and P severely beaten by Pt. Jury awarded all fault to D. TC judge felt unjustified and ordered new trial.  On appeal jury verdict upheld – the concern in cases that compare the negligence of a D with the intentional act of a 3rd party is not burdening the negligent tortfeasor with liability in excess of his/her own fault. Conversely the primary concern in cases that do not compare is that the P not be penalized by allowing the negligent party to use the intentional act it had a duty to prevent to reduce its liability. In our view the conduct of a negligent D should not be compared with the intentional conduct of another in determining comparative fault where the intentional conduct is the foreseeable risk created by the negligent tortfeasor. 
ii. Negligent D “should not be permitted to rely upon the foreseeable harm it had a duty to prevent so as to reduce its liability.”
iii. Negligent act – failure to warn the nurse about the violent tendencies of the patient – failure to protect the nurse by warning her
d. There is no uniformity on this.  
i. 1. What does the statute say? 
1. If the statute is only about comparative negligence you have a good argument you can’t compare intent with negligence. 
ii. Should they be compared if you have a negligent D1 who was supposed to prevent an intentional tort by D2?
iii. CA -  you do compare negligent acts with intentional acts
[bookmark: _Toc480393845]§6 All-or-Nothing Judgments after Comparative Fault
1. No P negligence – if P not negligent or P’s negligence not an actual or proximate cause of the harm no comparison of P’s and D’s negligence is necessary.
2. If P’s negligence not actual cause – P’s negligence does not reduce damages any more than would make P liable for D’s injuries
a. P walking dog couldn’t control tripped, no evidence trip was because she couldn’t control dog
b. Pavlou (p. 296 note 2) – P operating crane with excess load, but crack in crane made it unsafe at any load … excess load not a but-for cause so not the actual cause
3. P’s injury not within the scope of risk created by P’s negligence – P’s negligence not proximate cause
a. Damages not reduced… one of the elements – proximate cause -  is missing 
b. Houseguest hypo – guest goes outside at night with no lights on. P gets run over by D who drives through fence and hits him. 
4. If a P’s negligence is going to reduce their recovery all of the elements must be met. 
5. If D not negligent or D’s negligence not actual or proximate cause of P’s harm – when P’s prima facie case against D fails comparative fault is irrelevant and P recovers nothing. 
6. P’s fault may be a superseding cause of the harm – then P recovers nothing 
a. Exxon pg 297 note 7. P (Exxon boat owner) boat becomes unmoored, captain gets tanker past a number of perils but once he reached safety he neglected to get a fix on his position and ran aground.  Sued people who did the moorings.  Could not recover.  
i. (Note “termination of the risk” or “waters have calmed” concept behind this outcome)
7. [bookmark: _Toc480393846]Mitigation of Damages
a. P required to mitigate and D required to prove P has not 
b. P required to minimize damages by reasonable efforts and expenses. 
c. Avoidable consequences rule: if a person refused to have an operation that was reasonable that would have avoided the long term permanent injuries they can’t recover for those… can recover for the initial injury but not past when they could have had the surgery and avoided the permanent damage. 
d. CL: if you don’t mitigate the damages you can’t recover for them  
e. Tibbetts v. Diaryland (p 298 note 9)
i. P’s foot bruised by D’s negligence.  P refused to take prescribed antibiotics and lost her foot. P not permitted to recover for loss of foot, but was able to recover for bruise to foot. 
ii. Not comparative fault – precluded recovery when court concluded D not but-for cause of harm or harm was outside scope of risk negligently created by D. 
iii. Some courts hold that failure to take abx is the entire cause of loss of foot and do not compare fault, but hold P cannot recover – liability for loss of foot is excluded.
f. Restatement converts mitigation of damages cases to comparative fault cases 
i. Tibbets: P at fault for failing to take antibiotics and P’s fault compared with D’s fault. 
ii. P’s fault will be failure to reduce a certain part of the injury
iii. D’s fault causing the injury in the first place 
iv. Selmi’s not sure that this is the way to go… some courts have done this and the Rst thinks we should. 
[bookmark: _Toc480393847]§7 Allocating Full Responsibility to the Defendant in the Interests of Policy or Justice
1. [bookmark: _Toc480393848]Bexiga v. Havir Manufacturing Corp (p. 298)
a. P (Bexiga) a minor, was operating a power punch press for his employer (Regina) when is R hand was crushed by the ram of the machine causing the loss of fingers and deformity of his hand. P’s father brought suit against manufacturer. TC dismissed at close of P’s case. App div affirmed. Machine had no protective device (safety guard or requiring use of both hands to activate) which were readily available on the market at the time. P reached back in to remove a scrap but had already started to depress activating foot pedal and wasn’t able to remove hand in time. D’s content P contributorily negligent as a matter of law – not decided by either lower court.  Held – this case presents a situation where the interests of justice dictated that contributory negligence be unavailable as a defense to either negligence or strict liability claims.  Here the asserted negligence of P (placing hand under the ram while at the same time depressing the foot pedal) was the very eventuality the safety devices were designed to guard against. It would be anomalous to hold that D has a duty to install safety devices but a breach of that duty results in no liability for the very injury that duty was meant to protect against.  Hold: under the facts in this case the defense of contributory negligence is not available. 
b. Products liability 
c. This case is before comparative fault.  Court is not going to apply comparative fault – “It would be anomalous to hold that D has a duty to install safety devices but a breach of that duty results in no liability for the very injury that duty was meant to protect against.”
2. [bookmark: _Toc480393849]D’s undertaking to Protect P
a. McNamara – decedent hung herself while confined in a state hospital. Held though mentally ill people can be comparatively negligent “there can be no comparative negligence where the defendant’s duty of care includes preventing the self-abuse or self-destructive acts that caused the injury.”
i. Not a universal rule and some jurisdictions allow comparative fault for P
b. Most jurisdictions hold that juries cannot consider the comparative negligence of P in necessitating medical treatment may not be compared to that of a negligent MD (pg 300-301 note 3 Mercer case)
i. Can’t hold there is a uniform standard of care but docs don’t have to meet it if P’s negligently injure themselves.
3. Some statutes bar comparative fault claims even when Ps can care for themselves.  Ie: failure to wear a seatbelt could count as comparative fault but a large number of jurisdictions statutorily limit these comparative fault claims. 
a. Statutes sometimes protect vulnerable Ps such as children (ie: school bus stops) & violation of such statutes bar use of defense of contributory negligence. 
4. [bookmark: _Toc480393850]Public Policy to Protect P
5. [bookmark: _Toc480393851]Christensen v. Royal School District No. 160
a. Diaz 26 yo m teacher was engaged in sexual activity with 13 yo F ms student Leslie Christensen in Diaz’s classroom. Parents brought suit against Diaz, District and Anderson (principal) – for negligent hiring and supervision. All 3 Ds assert Leslie voluntarily participated in the sexual relationship as an affirmative defense.  Leslie sought partial SJ on this issue to strike the affirmative defense.  TC deferred ruling pending an answer from this court on issue: “Can contributory fault be assessed against a 13 year old victim of sexual abuse for her participation in the relationship?”  Dist and Anderson argue Leslie had a duty to protect herself against sexual abuse by an adult. D & A cite cases of children being held contributorily negligent but none involving sexual abuse. 
b. Issue: claim of contributory negligence is barred because the acts of sexual molestation were intentional even though the contributory negligence defense itself is raised by a negligent rather than an intentional tortfeasor. 
c. Defense of contributory negligence not available to D & A because school has a “special relationship” with the students in its custody to protect them from “reasonably anticipated dangers.”
d. Held: children do not have a duty to protect themselves against sexual abuse by their teachers. 
e. Held: contributory negligence may not be assessed against 13 yo based on failure to protect herself from being sexually abused when D or Ds stand in special relationship to the child and have a duty to protect the child. A & D’s duty to protect children encompassed obligation to supervise and control Diaz.
f. Ds allege when asked about the sexual relationship Leslie did not disclose it. Not holding D should be precluded from defending itself on the basis that it was not negligent, but cannot assert defense of contributory negligence. If Leslie thwarted D’s efforts to ascertain if Leslie was abused that fact would be relevant on issue of Ds’ alleged negligence. 
g. Sanders Dissent: 
i. Generally contributory negligence is an issue of fact for a jury. 
ii. Majority rule provides an incentive for older teens to engage in sexual misconduct by seducing teachers and then suing the district
iii. Because a school must protect the children in its care does not relieve the students of personal responsibility for their own conduct. 
1. Child should not be allowed to take advantage of the school’s duty by forcing it to pay damages for injuries invited by the student or injuries the D could have prevented but for obstruction by the student. 
iv. School did take steps to protect child including meeting with child and parents to determine if anything untoward was occurring with the teacher.  Child denied; thwarting Ds efforts to protect her. 
v. If a student undermines school’s actions to protect her she must bear at least some of the fault for resulting injury. 
6. Restatement holds in light of principle or policy, Ps, like Ds, might sometimes have no duty to act reasonably in self protection. 
a. If P has no duty to protect self with reasonable care she cannot be charged with comparative fault for failing to do so. 

[bookmark: _Toc480393852]§8 Traditional Exceptions to the Contributory Negligence Bar (Common theme in class what happens to X after comparative fault)
1. Cases that allocate full responsibility to D even after a shift to comparative fault may draw on traditional exceptions to the contributory negligence bar.  
A. [bookmark: _Toc480393853]The Rescue Doctrine
1. One who sees a person in imminent danger caused by the negligence of another cannot be charged with contributory negligence unless the rescuer acted recklessly. 
2. Proximate cause rule – rescuers are a foreseeable risk so are within the class of persons put at risk
3. Rescuer not liable if they act negligently – no contributory negligence 
4. CL rescuer’s contributory negligence does not bar recovery
5. Much harder to prove a rescuer is negligent anyway because of the emergency doctrine. 
6. Comparative fault – you get a reduced recovery – courts are split on if you can apply comparative fault to a rescuer. 
B. [bookmark: _Toc480393854]Last Clear Chance or Discovered Peril
1. In traditional system that barred all recovery if P contributorily negligent courts allowed negligent P a full recovery when P was left in a helpless position by his own negligence and D, who had the last clear chance to avoid injury, negligently inflicted it anyway. 
a. Arose when P tied ass in road and D ran over ass which could not move as was tied. P’s negligence not a bar.
2. If D discovered or could have discovered Ps peril and could reasonably have avoided it P’s earlier negligence would neither bar nor reduce recovery. 
3. [bookmark: _Toc480393855]Discovered Peril Doctrine
a. Slightly less generous
b. Applies only if D did discover P’s peril.
4. P can only invoke if helpless – if P can extricate self from danger, doctrines do not apply as D did not have the last chance to avoid the injury.
5. Doctrines discarded in comparative fault jurisdictions
a. Occasionally last clear chance still applies 
6. CL rule whose intent was to avoid the contributory negligence rule barring recovery.
7. Has been entirely abolished by comparative fault (1 or 2 exceptions) – might still show up on bar exam 
C. [bookmark: _Toc480393856]Res Ipsa Loquitur 
1. Traditional rule if P contributed to the accident Res Ipsa doesn’t apply 
2. Elevator operator case – yes comparative fault applies but you don’t know the percentages of fault … you don’t know D’s negligent act (or res ipsa wouldn’t apply)
3. How do you deal with this?  P not reduced?  Not a lot of good options?  Or go the other way P is completely barred or apply comparative fault even though you don’t know the negligent act… jury determination … look at comparative causation (pretty empty idea too … without knowing act you can’t apply but for test)
D. [bookmark: _Toc480393857]Defendant’s Reckless or Intentional Misconduct
1. Contributory negligence is no defense to willful, wanton, or reckless torts, defined as involving “utter indifference to or conscious disregard for the safety of others.”
2. CL rule: P’s contributory negligence is not a defense to an intentional tort. 
3. P baits D and D hits P. 
4. Post comparative fault:  Compare negligence and intentional tort? They are often apples and oranges. 
a. Likelihood negligent amount of fault will be really small so recovery won’t be reduced much. 
b. Sometimes risk of intentional tort is foreseeable and sometimes no.  Foreseeable if taunting someone they might hit you.  If you drive negligently and hit someone it’s not foreseeable they get out of their car and hit you… so then P should not be negligent and no reduction of recovery .. negligence not proximate cause of injury
c. 7th circuit case P went to fiancée’s graduation from marine academy & in hotel in bad neighborhood. She opened door thinking it’s her fiancée. D rapes her.  Is she comparatively at fault for opening the door? 
i. In this instance many courts will not reduce the recovery
d. LOOK AT THE STATUTE to determine if comparing intentional torts with negligence is permissible. 
i. CA comparative negligence and several liability 
ii. Statutes that say “comparative negligence” – you have to compare negligence to negligence so contributory negligence doesn’t compare to intentional torts 
iii. Statutes can dictate the outcome 
E. [bookmark: _Toc480393858]Plaintiff’s Illegal Activity 
1. When P’s injury is a direct result of his knowing and intentional participation in a criminal act he cannot seek compensation for the loss, if the criminal act is judged to be so serious an offense as to warrant denial of recovery.
a. Burglar who breaks legs because owners had a broken step cannot recover from his victims
2. [bookmark: _Toc480393859]Barker v. Kallash (p.311)
a. 15 y/o making a pipe bomb with powder from firecrackers he bought from a 9 y/o.  Pipe exploded and P sued 9 y/o & his parents. Held: no recovery. Though P cannot be criminally convicted he could not escape illegal activity rule. Building a bomb cannot be reasonably presumed to be a legal activity by an average 15 y/o. 
3. Illegal activity not an automatic bar – AK case where illegal activity of riding ATV on bike path “not serious” is not a bar to recovery. However crime given significant weight in finding percentage of comparative fault. 
4. Statutory bar – there are some statutes that bar recovery if Ps have engaged in particular forms of misconduct.  Ie NJ bars uninsured motorists from making PI claims.) 
5. The line of seriousness is uncertain 
F. [bookmark: _Toc480393860]Subsequent Medical Negligence
1. [bookmark: _Toc480393861]Mercer v. Vanderbilt Pg 300 note 3
a. Negligence of P cannot be considered… P negligently caused the accident .. P entitled to a full duty of care by medical professionals
2. One of the 5 special proximate cause rules 
a. Subsequent medical negligence was a foreseeable risk when D1 injured P and D2 negligently treated P. D1 liable for original injury and subsequent injuries from medical treatment
b. Here P’s NOT liable for their own subsequent negligent medical treatment.  It’s foreseeable when P injures himself … but rule is the way it is. 
3. P’s are not comparatively negligent when their own negligence causes their need for medical treatment. 


[bookmark: _Toc480393862]B. Assumption of Risk
A. Contractual or Express Assumption of the Risk
1. Express assumption of risk is unaffected by comparative fault – they signed a K and are allowed to assume the risk contractually 
2. Analogous to the defense of consent 
B. Implied Assumption of the Risk
1. Primary Implied Assumption of the Risk 
2. Secondary Implied Assumption of the Risk 
i. Reasonable or unreasonable
	 
[bookmark: _Toc480393863]§1 Contractual or Express Assumption of the Risk
1. [bookmark: _Toc480393864]Stelluti v. Casapenn Enterprises, LLC (p 313)
a. P joined a gym and participated in a spinning class. She advised the instructor of her inexperience and the instructor helped her adjust the bike.  During the class the handlebars came off the bike causing P to fall and be injured. P sued for negligence in failing to properly maintain the bike and failure to properly instruct her how to use it. TC granted SJ based on waiver and release P signed.  App court affirmed except to degree waiver released D from reckless acts (none alleged). NJ SC affirmed. “Exculpatory clauses have been historically disfavored and subject to close judicial scrutiny.  Although agreement is take-it-or-leave-it and thus a K of adhesion, it is enforceable because there was not unequal bargaining power.  P could have taken her business elsewhere or not joined a gym.  Waiver expressly covered “the sudden and unforeseen malfunctioning of any equipment” and prominently disclaims liability for “negligence on the part of the club, its agents and employees.” 
b. Public interest – “assumption of risk associated with physical-exertion-involving discretionary activities is sensible and has been applied in many other settings.” There is a standard of protection in gyms and had Powerhouse been aware of the malfunction and not corrected it they could not have escaped liability for that gross negligence.  But none shown on the record. 
c. Dissent (p 315 note 4)
i. This clause unfairly allocates risk from commercial operator – who is in the best position to remove and prevent dangers on the premises – to the unwary patron… encourages a lack of due care. 
ii. Tort law is not just about compensating victims but about preventing accidents
d. That you can expressly assume a risk of your own injury is settled law.  You can expressly assume it through actions as well. (Someone tells you the risk and you nod and participate)
e. Express assumption of risk (AOR) is sometimes called waiver – you’ve waived your cause of action. 
2. [bookmark: _Toc480393865]Tunkl v. Regents of University of California (p 314)
a. P brought action for injuries as a result of negligence while a hospital patient.  Upon admission P signed a release absolving Ds of “any and all liability for the negligent or wrongful acts or omissions of its employees.” TC jury found release valid and found for D.  CA SC reversed. Not a voluntary shifting of risk. “In this situation the releasing party does not really acquiesce voluntarily in the contractual shifting of the risk, nor can we be reasonably certain that he receives an adequate consideration for the transfer. Since the service is one in which each member of the public, presently or potentially, may find essential to him, he faces, despite his economic inability to do so, the prospect of a compulsory assumption of the risk of another’s negligence … We cannot lightly accept a sought immunity from careless failure to provide the hospital service on which many must depend.”
b. “No public policy opposes private, voluntary transactions in which a party, for 	a consideration….”
c. “Since the service is one which each member of the public…may find essential to him, he faces, despite his economic inability to do so, the prospect of a compulsory assumption of the risk of another’s negligence.”
d. If you are forced to assume the risk and have no other choice it may void the K clause as a matter of public policy
e. Defining appropriate situations: (p 315 note 3) – is daycare an essential service? Living in a nursing home? 
3. Rst 3rd Apportionment of Liability §2 cmt. b: 
a. “In appropriate situations the parties to a transaction should be able to agree which of them should bear the risk of injury, even when the injury is caused by a party’s legally culpable conduct.”
b. Not altered by adoption of comparative responsibility
c. “A valid contractual limitation on liability, within its terms, creates an absolute bar to a P’s recovery from the other party.”
d. “A valid contractual limitation on liability does not provide an occasion for the factfinder to assign a percentage of responsibility to any party or person”
4. Consent 
a. Theory of assumption of the risk is that P voluntarily consented to a known risk. 
5. [bookmark: _Toc480393866]Moore v. Hartley Motors p. 315
a. P bought an ATV and was given a discount on an ATV rider safety class at Hartley Motors.  At the start of the class asked to sign a waiver.  During the class P thrown off the ATV & injured when it struck a rock hidden in tall grass. Sued alleging Ds negligently failed to provide a safe training course and location & negligently concealed fact course was unsafe.  TC granted SJ based on the release. Here ATV safety course is not an essential service (as in Tunkl v. Regents of U of CA). Even though no genuine issue of material fact regarding misrepresentation as to the safety of the course, TC errored in failing to consider the scope of the release.  Release covered “all bodily injuries and property damage arising out of participation in the ATV RiderCourse” but does not mention liability for general negligence.  Opening refers to “unavoidable and inherent risks of ATV riding” and no language suggests an intent to release Ds from liability for acts of negligence unrelated to those inherent risks.  We conclude P released D only from liability arising from the inherent risks of ATV riding and ordinary negligence associated with those inherent risks.” Underlying the release was an implied and reasonable presumption that the course was not unreasonably dangerous.  The alleged improper course layout may be actionable if the course posed a risk beyond ordinary negligence… assumed by the release. “If a given danger could be eliminated or mitigated through the exercise of ordinary care, it is not a necessary danger” and therefore not an inherent risk (covered by the release).  Reversed and Remanded. 
b. Essentially about the scope of the release. 
c. Moore Release: “liability for “all bodily injuries and property damage arising out of participation in the ATV Rider Course.”
d. Holding of Moore?
i. 1.  Release “does not discuss or even mention general negligence” 
ii. 2. “unavoidable and inherent risks of ATV riding”
iii. 3.  No release from “negligence unrelated to those inherent risks”
iv.  4.  Implied presumption course is not “unreasonably dangerous”
e. Court is interpreting the K language… Selmi says they aren’t interpreting it, they are reading exceptions into it. …. Implied exceptions 
f. This case teaches us:
i. 1) court always has the ability to interpret a K like they did here
ii. 2) see how nerve wracking drafting these things is
iii. Vast majority of cases look like the Stelluti spin bike case 
iv. Court can do 1 of 2 things 1) Tunkl as a matter of public policy we are rejecting this release 2) Moore we interpret it this way 
6. Express Assumption of the risk summary
a. Recognized and allowed.
b. Not affected by comparative fault.
c. Is release “vague or ambiguous”? The effectives of the waiver will depend on its language … construed against the drafter
d. Does release offend public policy?   Examples: (1) No release from intentional or recklessly caused injury. (2) Tunkl: essential services (in some states)
e. What is the scope? Construing the release
7. [bookmark: _Toc480393867][bookmark: _Toc480393868]Limits on Waivers (notes pgs 318 – 320)
a. While people may contractually waive their right to sue for damages caused by the ordinary negligence of others, such pre-injury releases are unenforceable if the rules of contract limit the waiver or if the waiver offends public policy. 
b. Unclear or ambiguous clauses not upheld – exculpatory clauses have a higher standard for clarity than other agreements. 
c. Waivers must be conspicuous. 
d. Scope of waiver must cover injury P is claiming (court determines).
e. Oral limitations valid.
f. Waivers are limited by public policy. 
i. Exculpatory agreements in the employment context offend public policy (NJ)
ii. Some states limit ability of parties to limit liability by K
g. [bookmark: _Toc480393869]Tunkl Factors: 
i. Many states look at public policy in light of the Tunkl factors in which exculpatory provisions will be held invalid some/all following:
ii. Concerns a business of a type generally thought suitable for public regulation
iii. Party seeking exculpation is engaged in performing a service of great importance to the public, which is often a matter of practical necessity for some members of the public
iv. Party holds himself out as willing to perform this service for any member of the public who seeks it
v. As a result of the essential nature of the services the party seeking exculpation possesses a decisive advantage of bargaining strength against any member of public seeking its services
vi. Party exercises superior bargaining power by offering a standardized K of adhesion with no provision where a purchaser may pay additional reasonable fees and obtain protection against negligence
vii. As a result of the transaction the person or property of the purchaser is placed under the control of the seller or his agents, subject to the risk of carelessness by the seller or his agents. 
h. Most courts hold that a contractual assumption of risk clause barring recovery for recklessly or intentionally caused injury are against public policy. As in Stelluti. 
i. Parental waivers – Majority hold parents’ pre-injury release of a child’s rights is invalid. 
[bookmark: _Toc480393870]§2 Implied Assumption of the Risk
1. [bookmark: _Toc480393871]Selmi Overivew
a. Express AOR: Contractual
b. Implied AOR: Implied from facts 
i. Like consent in that respect
c. The issue: Do we need implied assumption of risk after we adopt comparative fault?
d. Dobbs (320-21): “The insight that implied assumption of risk is a superfluous and unnecessarily confusing doctrine…”
e. Solution: Could drop the concept of “implied assumption of risk” altogether
f. The terminology is still around but the doctrine is gone. 
g. 2 requirements (for when you have implied assumption of risk)
i. P had to know of the risk and appreciate its quality
ii. P had to voluntarily choose to confront it 
h. Rationale: If voluntarily confront a known risk, that action “trumps” the D’s negligence
i. Same rationale as a P consenting to D’s intentional tort
i. In analyzing – first determine primary or secondary.  If secondary were they acting reasonably or unreasonably?
2. [bookmark: _Toc480393872]Implied Assumption of Risk, Modern Doctrine of 
a. 2 elements / 2 part test
i. (1) knowing of the risk and appreciating its quality
ii. (2) voluntarily chose to confront it.
b. What does it mean to “voluntarily” encounter a risk?
i. You had a choice and you chose to do it
ii. Running into a building on fire
1. To save some one = reasonable
a. This person cannot recover at CL because they assumed the risk
2. To get a personal item = unreasonably, or negligently 
a. This person cannot recover at CL because they assumed the risk
b. They also cannot recover at CL because they are contributorily negligent 
c. What if you voluntarily make an “unreasonable” choice?
d. There is an overlap between contributory negligence and assumption of risk
i. Some Ps unreasonably assumed the risk and were negligent (overlap)
ii. They are not the same because some Ps reasonably assumed the risk
e. Did the overlap matter at common law?
f. Does the overlap matter under comparative fault?
i. Yes
3. [bookmark: _Toc480393873]Primary Implied Assumption of the Risk
a. Risks you know going in you won’t be protected from. 
i. Sports are the classic example
ii. Not all sports cases (but a large percentage are)
iii. Prospective (see the risk looking forward)
b. “Primary assumption of risk” is used to indicate the no duty or no breach conception and its complete bar effect. 
c. Entering into a relationship with the D regarding whether the D will protect you from risk.
i. Put another way … does D have a duty to protect me from that risk?
d. Two questions regarding Primary AOR:
i. (1) What if, as part of the relationship, D will not protect you from a risk?
ii. Then D has no duty to protect you.
iii. (2) What effect does that conclusion have on the P’s cause of action for negligence? 
1. Fail to make prima facie case – no duty = elements not met.
e. No longer in use – treated as no duty 
f. San Diego Haunted Trail (at halloween) Nalway v. Cedar Fair (2012)
i. Chainsaw guy chases you after you think they are done 
ii. Guy is injured falling while running from the chainsaw guy…brings suit 
iii. No go, primary assumption of risk …they did not owe you a duty
iv. [T]he primary assumption of risk doctrine is not limited to activities classified as sports, but applies as well to other recreational activities “involving an inherent risk of injury to voluntary participants ... where the risk cannot be eliminated without altering the fundamental nature of the activity.”
v. [T]he [assumption of risk] theory's focus on what the individual plaintiff subjectively knew about the nature and magnitude of the risks being encountered subjected defendants to widely disparate liability for the same conduct..
vi. Judges deciding inherent risk questions …may consider not only their own or common experience with the recreational activity involved but may also consult case law, other published materials, and documentary evidence introduced by the parties on a motion for summary judgment.
g. [bookmark: _Toc480393881]Sunday v. Stratton Corp. 
i. P a guest at D’s ski resort.  He was injured when he struck a small bush concealed by snow and suffered permanent quadriplegia. D claims bush was an inherent danger of the sport. Claim of no negligence.  Where primary assumption of the risk exists, there is no liability to P, because there is no negligence on the part of D to begin with, the danger to P is not one D is required to extinguish or warn about; having no duty there is no breach of duty to constitute negligence.  If a skier falls due to no breach of duty by the D, there can be no recovery.  But where the evidence indicates existence or assumption of duty and its breach, that risk is not one “assumed” by P.  What P “assumes” is not the risk of injury, but the use of reasonable care on the part of D. 
ii. “Primary assumption of risk” is used to indicate the no duty or no breach conception and its complete bar effect.  “Secondary assumption of risk” is used to indicate the contributory negligence conception. 
h. If the conduct of a co-participant in a sporting event is within the range of “ordinary behavior” for that sport then the conduct does not constitute a breach of duty as a matter of law.
i. [bookmark: _Toc480393882]Avila v. Citrus Community College District
a. Avila played baseball for Rio Hondo CC. In an away game against Citrus CC Avila was hit in the head by a pitch he claimed was a retaliatory “beanball.” His helmet cracked.  Avila staggered and was dizzy and in pain but kept playing as directed by his coach.  His injuries were not tended to.  He sued Rio, Citrus and the helmet manufacturer. Only his claim v. Citrus is before the CA SC (2006).  Citrus demurred, claiming it owed no duty of care to Avila.  TC sustained the demurrer and dismissed.  App. Ct. reversed.  An action for failing to supervise and control the Citrus pitcher is barred by primary assumption of the risk.  Being hit by a pitch, including being intentionally hit by a pitch is an inherent risk of the sport. It’s such a well known risk it has its own slang terms.  Imposing legal liability for conduct that’s punishable by the sport’s rules “might well alter fundamentally the nature of the sport by deterring participants from vigorously engaging in activity that falls close to, but on the permissible side of, a prescribed rule. … it is quite another for tort law to chill any pitcher from throwing inside, i.e. close to the batter’s body-a permissible and essential part of the sport-for fear of a suit over an errant pitch.”  Being intentionally thrown at is a fundamental part of the sport and not for tort law to police.  Here even if Citrus pitcher did intentionally hit Avila, his conduct was not “totally outside the range of the ordinary activity involved in the sport” and this Citrus had no duty to Avila to prevent the pitcher from hitting him intentionally. App. Ct. reversed. 
b. Liability Test = Reckless Disregard
i. Here reckless or intentional harm is within the range of ordinary activity.  Typically “personal injury cases arising out of an athletic event must be predicated on reckless disregard of safety. 
ii. Things that might meet this test in baseball: tackling, attacking someone with a bat
c. Secondary assumption of the risk arises when the defendant still owes a duty of care, but the plaintiff knowingly encounters the risks attendant on the defendant's breach of that duty.  We deal here with an issue of primary, not secondary, assumption of the risk.	
d. The difficulty is delineating what is an inherent risk of the sport. 
i. If you play the sport you are expected to know the sport & its risks 
ii. CA case – co-ed touch football case woman’s hand injured when man tackled her … she claimed she’d never played before & didn’t know the risks.  Held, if you play the sport you are expected to know the inherent risk.. including violation of rules of the game and certain intentional torts. 
iii. If you play the sport you are held to have automatically told D you have no duty to protect me even if you don’t fully understand the risks. 
4. [bookmark: _Toc480393874]Secondary Implied Assumption of the Risk 
a. “Secondary assumption of risk” is used to indicate the contributory negligence conception.
b. D owes you a duty and breaches that duty and then you come upon the risk. 
c. Retrospective
d. Can be divided into 2 parts:
i. Reasonable secondary assumption of risk
ii. Unreasonable secondary assumption of risk
e. Encountering a risk after the D has owed a duty and breached that duty. 
f. Backward-looking: there already was a duty and breach.
g. Three questions regarding Secondary AOR:
i. 1.  How can the P act in encountering that risk?
1. Unreasonably or reasonably
ii. 2.  What if P acts unreasonably? 
1. Apply comparative fault
iii. 3.  What if P acts reasonably?
1. Full recovery
h. [bookmark: _Toc480393875]Unreasonable secondary implied assumption of risk 
i. Reduce P’s recovery through comparative fault 
i. [bookmark: _Toc480393876]Reasonable secondary implied assumption of risk 
i. Abolished -  P gets a full recovery 
5. Hypo: The house fire 1
a. Save notes from Prof. Selmi’s Tort’s class
b. Acting unreasonably 
c. Recovery reduced by comparative fault (under CL barred)
6. Hypo: The house fire 2
a. Save an original Renoir painting 
b. Acting reasonably 
c. Full recovery
7. [bookmark: _Toc480393877]Assumption of Risk Rules & Apportionment:
a. Primary Implied Assumption of Risk
i. Old Law: No recovery (Assumption of Risk)
ii. New: No recovery (D owes no duty)
b. Secondary Implied Unreasonable Assumption of Risk
i. Old: No recovery (Assumption of Risk)
ii. New: P gets a partial recovery under comparative fault principles
iii. Might get 0 in a modified comparative fault jurisdiction if your % of fault is above the cutoff. 
c. Secondary Implied Reasonable Assumption of Risk
i. Old: No recovery (Assumption of Risk)
ii. New: P gets a full recovery
8. [bookmark: _Toc480393878]Dobbs, Hayden & Bublick, The Law of Torts
a. Problem with judicial application of implied assumption of risk is that courts tend to equate confrontation of known risks with a manifestation of consent.  
b. Used to be a complete bar to recovery	
c. P may know of and understand a risk and take it (and be negligent in some cases) but a D should seldom understand P’s conduct to be a consent to all the risks of D’s negligence.
i. A D driver can’t reasonably believe a jaywalking P was consenting to D’s negligent driving. 
ii. P’s taking a known risk voluntarily. 
iii. P’s voluntary confrontation of the risk does not communicate any release of the driver from the duties of ordinary care. 
iv. P is simply negligent and P’s negligence should be judged under comparative fault rules. 
d. Implied assumption of the risk is increasingly not used as a separate defense (Express assumption still is). 
i. Cases can now be decided under:
ii. Comparative fault rules 
iii. Holding D had no duty of care 
iv. Holding D did not breach a duty 
9. [bookmark: _Toc480393879]Betts v. Crawford (p321) – Assumed risk now merged into comparative negligence 
a. P worked as a housekeeper for D.  P occasionally had to pick up children’s items on the stairs.  While carrying bundled sheets to be laundered she tripped over items left on the stairs, fell down the stairs and was injured.  D’s wanted jury instruction “a servant assumes all risks and dangers pertaining to his employment which are known to him, or discoverable by the exercise of ordinary care…even though said risks are directly attributable to his master’s negligence.” TC rejected instruction. Homeowners must use reasonable care to avoid injury to those permitted on the premises, employer has duty to furnish safe place to work, all persons owe duty of care, comparative fault applies.  Jury found for P and reduced damages 15% for her contributory fault.  D’s appeal claiming error on failure to give assumed risk instruction.  Held: affirmed.  “There is no distinction between contributory negligence and assumption of risk when raised as a defense to an established breach of duty.”
b. Assumed risk is now merged into the comparative negligence system.
c. Secondary Assumption of the Risk 
i. Not like a sports activity where by engaging in it she’s saying don’t protect me
ii. Was her behavior reasonable or unreasonable?
10. Implied assumption of the risk used to be a complete defense to negligence liability. Only a few states still follow this. 
11. NY statute and the American Law Institute & Rst. take the position that a separate defense of assumption of the risk cannot coexist with comparative fault. 
a. Rst. exception: if D reasonably believes P accepted the risk D may not be negligent in relying on P to achieve safety. 
12. How can you tell when the old “assumed risk” should be treated as contributory fault or as a fact showing no duty/no negligence?
[bookmark: _Toc480393880]§3 Implied Assumption of Risk in Sports Cases


[bookmark: _Toc480393883]STRICT LIABILITY
[bookmark: _Toc480393884]A. Vicarious Liability (Respondeat Superior)
1. Transition into strict liability. – it is strict liability 
2. Vicarious liability as a form of strict liability “in which one person or entity is held legally responsible for the fault-based torts of another.”
3. Distinguish: Employer’s own negligence
a. Example: Negligent hiring
4. What you need to get out of this material
a. Common theme – hold the employer liable 
b. Rules
c. Know the rules and terms and be able to make arguments about them as we go through
5. Goals of vicarious liability

[bookmark: _Toc480393885]§1 Respondeat Superior and Scope of Employment
1. Strict liability = liability is imposed even without proof that the D acted intentionally or negligently. 
2. Respondeat superior holds employer liable for torts committed by employee in course and scope of employment.  Because: 
a. Prevention of future injuries
b. Assurance of compensation to victims
i. Very P friendly – P is injured and employee isn’t going to be able to pay for it
c. Equitable spreading of losses caused by an enterprise. 
3. [bookmark: _Toc480393886]Riviello v. Waldron p. 639
a. NY 1979 – Waldron a cook at a pub was talking to a customer and flipping a knife.  Knife hit customer in eye and customer lost eye. Held: bar owner is liable. Waldron was within scope of employment. 
b. Scope of employment originally defined narrowly “on the theory that the employer could exercise close control over his employees during the period of their service. 
c. Social policy has changed this. Employers “no longer necessarily excused merely because his employees, acting in furtherance of his interests, exhibit human failings and perform negligently or otherwise than in an authorized manner.”
d. Scope of employment test: whether an act was done while a servant was doing his master’s work, no matter how irregularly, or with disregard of instructions. 
4. Theories for “Scope of Employment”
a. 1. The Control Theory
i. employer had control over the employee & would would be liable for something done under the control of the employer
ii. largely gone 
iii. replaced by broader idea – Riviello test
b. 2. “Doing the master’s work, no matter how irregularly or with what disregard of instructions”
c. 3. “acting in furtherance of employer’s interests”
d. 4. “incident to the enterprise”
5. [bookmark: _Toc480393897]Scope of Employment 
a. Fact based issued 
b. Dependent on analysis of factors: 
i. Conduct authorized by employer - expressly or impliedly 
ii. Nature of employment – it’s object and duties 
iii. Whether the employee was acting in discharge of his employment duties 
iv. Whether conduct occurred during the performance of services for the benefit of the employer, directly or indirectly, or for himself. 
v. Whether conduct even though not expressly or impliedly authorized was an incidental event connected with his assigned work
c. Rst 3rd of Agency: employee acts within the scope of employment when performing work assigned by the employer or engaging in a course of conduct subject to the employer’s control. Not within scope when occurs within an independent course of conduct not intended by the employee to serve any purpose of the employer. 
d. Rst 2nd of agency: in scope if conduct is of the kind he is employed to perform; occurs substantially within authorized time and space limits; and is actuated, at least in part, by a purpose to serve the master. 
6. [bookmark: _Toc480393887]Fruit v. Schreiner p. 640 
a. Fruit at a convention his employer required him to attend. Included business and social activities. One evening drove to bar to find colleagues, none there, on way back to convention center skidded and crushed Schreiner’s legs. Held: Fruit in scope of employment.  “The basis of respondeat superior has been correctly stated as the desire to include in the costs of operation inevitable losses to 3rd persons incident to carrying out an enterprise, and thus distribute the burden among those benefitted by the enterprise” 
b. Incident to the enterprise is a pretty broad idea
7. Golf ball case – no – control theory jurisdiction … employer didn’t have control during the golf tournament 
a. 1950 case but still good law in the jurisdiction
8. Employee liability
a. P can still sue employee directly or employer and employee. If employer held liable for employee’s negligence can theoretically seek indemnity from employee.  Seldom asserted.  Employer’s insurance usually covers the employee. (Also moral, and business reputation)
9. Vicarious liability may still be found where employee disregards employer’s instructions. 
a. General rule: employers’ vicarious liability extends to the negligent, willful, malicious, or even criminal acts of its employees when such acts are committed within the scope of the employment. 
b. True test: whether employee was performing a service in the furtherance of his employer’s business, not whether done in exact observance of the detail prescribed by the employer. 
10. [bookmark: _Toc480393888]Borrowed Servant Rule / Serving Two Masters 
a. When one employer loans employee to another employer which is vicariously liable?
b. Rst 3rd of Agency – the employer in the better position to take measures to prevent the injury suffered. …. Which employer has the right to control the employee’s conduct. 
c. Traditional approach is that the 1st employer is liable & the borrowing employer is not unless evidence leads to a different conclusion based on who has the right to control the employee. 
d. Depends on who has more control at the time.
11. [bookmark: _Toc480393889][bookmark: _Toc480393892]Serving Gratuitously
a. Relationship of master and servant can be established without payment or promise of payment.
b. Cannot be established unless the putative servant submits himself to the control of the employer.  Ie: church shut in delivery is “servant” if submits to church’s directions & church is liable if he negligently runs someone over. 
c. Internships 
d. You have to submit yourself to the control of the employer – don’t have to be paid to be employed.
e. This is pretty broad. 
12. [bookmark: _Toc480393893][bookmark: _Toc480393894][bookmark: _Toc480393895]Captain of the Ship Doctrine
a. Surgeries 
b. In a surgery the MD is deemed the captain of the ship and is liable for the negligence for all the parties under his control (nurses).
c. True even if MD doesn’t employ the nurse
13. [bookmark: _Toc480393896]Hinman v. Westinghouse Electric Co. p. 643
a. CA 1970 – P – LAPD was standing on center divider of freeway inspecting a road hazard when struck by Herman, an employee of D Westinghouse. P permanently and LA paid medical expenses and disability. TC jury found for D. At time of accident Herman employed by Westinghouse and on his way home from a work site. Did not go to a Westinghouse office, but directly to and from job sites. Herman paid travel time and mileage. Employer had no control over the route or method of transportation. TC refused to instruct that Herman was within scope. Instructed whether in scope depended on number of factors. 
b. Scope of employment factors: 
i. Conduct authorized by employer - expressly or impliedly 
ii. Nature of employment – it’s object and duties 
iii. Whether the employee was acting in discharge of his employment duties 
iv. Whether conduct occurred during the performance of services for the benefit of the employer, directly or indirectly, or for himself. 
v. Whether conduct even though not expressly or impliedly authorized was an incidental event connected with his assigned work
c. TC jury found not in scope and found for D. 
d. Going and coming rule: an employee going to and from work is ordinarily considered outside the scope of the employment and the employer is not liable.  
e. Going and coming rule exceptions: where trip involves an incidental benefit to the employer, not common to commute trips by ordinary members of the work force. Benefit to employee not determinative when there is also a benefit to the employer. 
f. Exception: Where employer and employee have made the travel time part of the working day by contract – as here.  
g. So long as the employee is using that time for that designated purpose, to return home, respondeat superior applies. 
h. AZ case – got zone pay and higher wage … not paid travel time 
i. Different from Hinman – Hinman 1) paid for time 2) CA not AZ
j. Travel time + travel expenses 
14. [bookmark: _Toc480393898]Going and Coming Rule
a. An employee going to and from work is ordinarily considered outside the scope of the employment and the employer is not liable.  
b. Employer liability doesn’t start until the employee gets to the job in the morning
c. Benefit employer gets from the employee doesn’t start until they get to work 
d. Exceptions: 
i. 1) Incidental benefit Exception
1. where trip involves an incidental benefit to the employer, not common to commute trips by ordinary members of the work force. Benefit to employee not determinative when there is also a benefit to the employer. 
ii. Where employer and employee have made the travel time part of the working day by contract (as in Hinman)
iii. 2) Special hazards from the travel Exception
1. Weather hazards?  Selmi isn’t sure what a special hazard would be – not a lot of cases
iv. 3) Dual purpose Exception
1. your own personal purpose and work purpose is treated as within the course and scope
v. 4) Frolic or Detour Exception - In and out of course and scope
1. Employee goes to a place not associated with employment for a purpose not associated with employment
2. No liability for a frolic (personal mission); can be liability if considered a detour. 
3. Frolic ends and employment resumes when – employee is once again performing assigned work and taking actions incidental to it. 
4. already in the scope & leaves it 
5. not in course and scope when goes out drinking at noon. 
6. Slight deviations (Detours) still in 
7. Frolic – going outside the scope (sometimes when you are not supposed to)
8. Out to lunch is settled that you are out of the course and scope of your employment
9. Hypo: Postal employee allowed to have lunch on his route – went off route to a gravel road for 5 blocks not allowed to go – detour one of the duties was to guard the mail so in the course and scope – dual purpose 
10. Hypo: DC PD off duty – small social gathering – accidentally shot P while taking off his service weapon. Regulation he has to keep service weapon with at all times so following reg and in course and scope
11. Stop and go (7/11) measure the shelves. On day off goes in because he remembers he forgot to take 1 measurement at a store. On way to store gets into a drag race & lost control & killed 2  
a. Court said dual purpose & within course and scope 
12. Trucker’s Dinner Stop – stops truck at side of road from 7-8 pm – goes across road for dinner then heads to bar.  At 11 comes out & starts crossing rural highway and causes a motorcycle accident. 
a. He was returning to the truck… was he close enough to say he was returning to his employment
13. These cases are very fact dependent 
15. Respondeat Superior applies:
a. Employee is engaged in a special errand or mission on the employer’s behalf. 
b. The employer requires the employee to drive his or her personal vehicle to work so the vehicle may be used for work related tasks.
c. The employee is on-call. 
16. [bookmark: _Toc480393899]Edgewater Motels, Inc. v. Gatzke p. 647
a. Gatzke employed by Walgreens and staying in a hotel. On call 24 hours a day.  Walgreens paying all living expenses. Got drunk discussing business and then after 1 am went to his hotel room where he “probably” filled out his expense report and smoked.  Fire broke out from burning cigarette in Gatzke’s room.  TC jury found Gatzke 60% liable, hotel rest.  Judge ruled Walgreens’ not liable because not in scope.  
b. Finding conduct in scope: 
i. Not in scope if no intention to perform it as part of or incident to a service on account of employment?
ii. Is the conduct of the kind employee is authorized to perform?
iii. Does act occur substantially within space and time restrictions? 
c. Can the cigarette smoking be within the scope of employment? – Yes. (Some courts say no.)
d. Employee does not abandon his employment as a matter of law while temporarily acting for his personal comfort when such activities involve only slight deviations from work that are reasonable under the circumstances, such as eating, drinking, smoking … 
e. Even if outside scope at bar - Evidence Gatzke resumed his employment by returning to room to fill out expense report. Gatzke considered himself a 24-hr a day man, no set working hours, hotel room his office away from home so jury could conclude within authorized time and space limits of employment.   
f. HYPO: Guy says he availed himself of restroom while at a radio station doing jingles, rested self on sink to pull self up from toilet and broke sink and pipe & and flooded neighbor’s place.  – YES course and scope
g. Gatzke 60% liable so employer 60% liable – derivative 
h. Hotel’s 40% because they knew he was smoking in the room and putting butts in trash can which was plastic.
i. HYPO: had the fire started in the bed because he fell asleep so Walgreen’s could argue no dual purpose.  Hotel would argue on call 24 hrs so still in course and scope. 
17. Employers may be liable when employees doing something “necessary to the comfort, convenience, health and welfare of the employee while at work, though strictly personal and not acts of service as long as the employee is either combining his own business with that of the employer or attending to both substantially at the same time. 
18. [bookmark: _Toc480393901]Rodebush v. Oklahoma Nursing Homes, Ltd. P. 651 – Intentional Torts
a. OK 1993 Nurses aide hit a patient.  He was drunk and had a criminal record for battery. Held: employer liable.  Employer is not ordinarily liable for the employee’s assault upon others. However, this rule does not apply when “the act is one which is fairly and naturally incident to the business, and is done while the servant was engaged upon the master’s business and [arises] from some impulse of emotion which naturally grew out of or was incident to the attempt to perform the master’s business. 
19. [bookmark: _Toc480393902]Farhrendorff v. North Homes, Inc. p. 651 – Intentional Torts 
a. MN 1999 - P placed in a group home and a night counselor (only adult on night shift) made sexual advances touching and speaking inappropriately to her.  Held: vicarious liability a jury question. Evidence indicated that inappropriate sexual contact or abuse of power in these situations, although infrequent, is a well known hazard in this kind of enterprise. 
20. [bookmark: _Toc480393903]Intentional Torts of Employees
a. Do not usually give rise to vicarious liability 
b. Such acts are motivated by purely personal considerations and have little connection to the employment and thus fall outside the scope of employment. 
c. General Rule: Page 652 note 1: Intentional torts do not usually give rise to vicarious liability.
d. Exceptions:
i. 1. Restatement: Act “must be motivated at least in part to serve the master”
1. Geff - bouncer 
ii. 2. Rhodebush (651): Battery--Alzheimer’s patient
iii. “fairly and naturally incident to the business”
iv. “arises from impulse or emotion which naturally grew out of or was incident to the attempt to perform the master’s business”
e. Compare: California Cases
i. Mary M: police officer rape (Cal.)
1. LAPD stops someone he thinks in DWI & she fails test she begins to beg so he orders her into the front of the car, unhandcuffed, and drives her home.  Expects “payment” for driving her home instead of jail. 
2. CA SC – considerable power and authority neither startling or unexpected that PD will engage in assaultive conduct. 
3. Mary M v. City of LA 184 P.2d 1341 (Cal 1991)
ii. Lisa M. v. Henry Mayo Newhall ultrasound battery pg 652 note 2
1. CA 1995 19 yo preg – US tech, leaves for 10 minutes & comes back & asks if she wants to know gender & fondles her. Sues hospital
2. Act lacks causal nexus with job … conscious exploitation did not arise out of the examination although the circumstances made it possible 
3. Selmi thinks this result is wrong
21. Employee’s job might provide a “peculiar opportunity and …. Incentive for” misbehavior which might support vicarious liability. 
a. Scout leaders and priests whose sexual abuse were a direct outgrowth of and were engendered by conduct that was within the scope of employment (employment acts were a necessary precursor to the abuse).
22. CA has held where employer has admitted to vicarious liability Ps cannot submit evidence of D’s negligence in hiring, supervision or retention. 
[bookmark: _Toc480393904]§2 Independent Contractors and Ostensible Agents
1. [bookmark: _Toc480393905]Independent Contractor  
a. General Rule: Hirer is not liable for the torts of an independent contractor
b. Test: Control over the details versus control over the end result
c. 3 Exceptions (essentially done away with the rule in CA)
2. [bookmark: _Toc480393906]Mavrikidis v. Petullo p. 654
a. NJ 1998 – Gerald Petullo driving a company dump truck ran a red light and struck and severely injured Mavrikidis. P seriously burned by the hot asphalt D carrying.  Petullo’s hired by Clar Pine to complete asphalt and concrete work at a gas station renovation. Petullo’s bought asphalt from Newark Asphalt who overloaded the 2 trucks. Jury found Gerald operating his overloaded truck negligently and while in the employ of Angelo Petullo.  Apportioned damages: 89% for Clar Pine – including 17% directly to Clar Pine, 24% Angelo, 48% to Gerald – Newark Asphalt 11%. App Ct. reversed Clar Pine judgment holding insufficient evidence to support vicarious liability. App. judgment affirmed. Remanded for reapportionment between Petullos and Newark Asphalt 
b. Issue: Is Clar Pine vicariously liable?
i. Clar Pine – owner of gas and repair shop
ii. Petullo Brothers: hired by Clar Pine
1. Gerald Petullo: drives negligently
c. Doctrine applied: Key is no right of control over the details
d. General rule: when one engages an independent contractor, he is not liable for the negligent acts of the contractor in the performance of the K. 
e. Petullos independent contractors. One who hires an independent contractor “has no right of control over the manner in which the work is to be done.”
f. Determine if a contractee maintains the right of control: (don’t have to learn all the factors – the basic test is control over the details)
i. Extent to which master exercises control of the details of the work*
ii. Whether or not the one employed is engaged in a distinct occupation or business
iii. The skill required in the occupation
iv. Whether the employer supplies the instrumentalities, tools and place for work
v. Length of time for which person is employed
vi. Method of payment – by time or by job
vii. Whether or not the work is a part of the regular business of the employer
viii. Whether or not parties believe they are creating a relation of master and servant
ix. *many courts hold this is the most important factor.
g. [bookmark: _Toc480393907]3 exceptions for general rule that principals not liable for independent contractors 
i. Where the landowner [or principal] retains control of the manner and means of doing the work which is the subject of the K
ii. Where he engages an incompetent contractor
iii. Where the activity contracted for is inherently dangerous 
h. In CA the court would have found driving hot asphalt would be a peculiar risk 
i. Aside: The employer may still be liable for its own negligence (e.g., negligently hiring an independent contractor)
3. [bookmark: _Toc480393908]Exceptions to the Independent Contractor Doctrine:
a. Inherently dangerous activities
i. Example: Crop-dusting
ii. So-called “non-delegable duties” (i.e., can’t be delegated by the employer)
iii. Nondelegable duties arise out of the work itself when the performance of the work creates dangers to others.
b. Peculiar risk
i. Cal. Supreme court: “Under the doctrine of peculiar risk, a person who hires an independent contractor to do inherently dangerous work can be held liable…” 
ii. Peculiar risk and inherent danger are basically the same thing in all jurisdictions
iii. California has broadly defined peculiar risks: (1) struck by auto while eradicating traffic lines; (2) dump truck backing up during road construction; (3) falling while working on 10 foot high wall or 20-foot high bridge; (4) electrocution operating crane near wires; (5) cave-in of 14 foot trench.
iv. In CA you can at least make the argument that almost anything is a peculiar risk – so essentially the independent contractor doctrine is dead in CA
c. Statutory duties
i. Example: safety precautions--brakes
4. [bookmark: _Toc480393910]Pusey v. Bator p. 659
a. OH 2002 – Greif Brothers (Wilson) K with YSP (Youngstown Security Patrol) for uniformed security guards.  Greif told YSP they wanted guards to periodically check parking lot and inside of building. K did not specify armed or unarmed. Wilson learned some guards armed but never discussed with YSP or asked for unarmed guards. Bator one of the guards. Not certified to carry a gun, but did.  Bator saw 2 men in the parking lot.  Went out without gun, but men – Pusey & Thomas -  were argumentative. Bator went in and got gun. Bator showed gun, Pusey made a quick movement and Bator thought drawing a weapon and shot Pusey. Pusey shot in back of head and died. The other guard and then PD arrived.  Bator & YSP settled with Pusey’s estate.  TC directed verdict in favor of Greif Bros. App. Ct. affirmed.  YSP an independent contractor. 
b. Exception to general rule of employer non-liability for independent contractor when work is inherently dangerous. 
c. Exception arises from nondelegable duty doctrine. Nondelegable duties arise out of the work itself when the performance of the work creates dangers to others. In such cases the employer may delegate the work, but not the duty. 
d. Work is inherently dangerous when it creates a peculiar risk of harm to others unless special precautions are taken.  
i. Not necessary that there be a high risk of harm or work cannot be done without risk of harm to others 
ii. Sufficient that the work involves a risk, recognizable in advance, of physical harm to others, which is inherent in the work itself. 
e. Exception does not apply when employer would reasonably have only a general anticipation of the possibility that the contractor may be negligent in some way and thereby cause harm to a 3rd party. Ie: hired delivery driver with faulty brakes.  Employer may assume a careful contractor will take routine precautions. 
f. The work must create a risk that is not a normal, routine matter of customary human activity, such as driving, but is rather a special danger to those in the vicinity arising out of a particular situation created and calling for special precautions. 
g. We find that work YSP was hired to perform does create a peculiar risk of harm to others.  When armed guards are hired it’s foreseeable that someone may be injured by a weapon. 
h. Hold: When an employer hires an independent contractor to provide armed security guards to protect property, the inherently-dangerous work exception is triggered such that if someone is injured by the weapon as a result of the guards negligence the employer is vicariously liable.  If factfinder finds Pusey killed by YSP’s negligence Greif brothers liable. Reversed and remanded. 
[bookmark: _Toc480393911]§3 Other Forms of Vicarious Responsibility 
1. [bookmark: _Toc480393912]Partnership
a. L & N are partners. If partnership a business entity partnership can be viewed as the employer. So partnership and L liable for N’s negligent driving.  
b. All the partners are jointly and severally liable. 
2. [bookmark: _Toc480393913]Joint Enterprise 
a. Liability on all members of a joint enterprise when: 
i. Agreement – express or implied
ii. Common purpose
iii. Community of interest
iv. Equal right of control 
b. Some courts hold social ventures qualify 
c. Key: agreement, common purpose, community of interest, equal right of control
d. Similar to partnership but for single purpose (not necessarily for profit)
e. Apply to social ventures? 
i. There is some very limited authority that says it does …
f. Doesn’t apply to the internal members of the enterprise.  So: If 3 people in car, with D driving, P can’t sue both D and the third person. 
g. Internal member of the joint enterprise can’t sue someone else in the same joint enterprise … only external persons
3. [bookmark: _Toc480393914]Concert of action
a. Drag racing 
b. Conspiracy 
c. Close to joint enterprise: illegal/tortious enterprise
4. [bookmark: _Toc480393915]Entrustment of a vehicle 
a. Negligent entrustment - D may be liable for negligent entrustment of car to one who is incompetent to drive. Requires proof D knew or should have known of the incompetence & the injury resulted from the incompetence. 
b. Owner in the car with right of control - if D permits another to drive but remains in the car.  This view is on the way out. 
c. Ordinary bailment – if the owner/defendant simply lends the car to a competent driver, so that there is a bailment, with neither actual nor legal right of control, there’s no agency and no liability. This is the CL rule. (Bailment = transfer of possession but not ownership of personal property for a limited time or specified purpose such that party taking possession is liable to some extent for loss or damage to the property).
d. Owner consent statutes – some states hold owners liable even if bailment.  Gives rise to litigation about was there actually consent did driver exceed consent. 
i. Owner of car is liable for any damage by anyone driving the car
e. Family purpose doctrine – if car maintained for general family use, legal owner liable for negligent use by member of family. (about 12 states still have this rule)
5. [bookmark: _Toc480393916]Imputed Contributory Negligence: The “Both Ways” Rule
a. M (Master)-----	A
b.     -----
c.  l
d. S (servant)
e. Two situations
i. (1)	A sues M
ii. (2)	M sues A
f. Henry (servant) drives negligently and injures A.  A also negligent so M (master) sues A for damage to M’s car.  M vicariously liable for Henry’s tort in course and scope.  When M is the P is henry’s negligence applicable to M.  M P’s recovery reduced by Henry’s negligence. 
g. Employer is responsible for employee’s negligence whether employer is the P or D.

[bookmark: _Toc480393917]B. Common Law Strict Liability (Ch 23) 
[bookmark: _Toc480393918]§1 Historical Strict Liability for Trespassory Torts and the Advent of Fault Theory
1. Old England 
a. Writ of trespass: P redresses all directly caused harms (no intent necessary) even if D not at fault
b. Write of Case: P redresses indirect harms provided D at fault
c. All tort’s strict liability (1350 when the function of tort law was to keep the peace)
d. Then direct injuries (sword fight) were subject to strict liability & indirect (log left in road) you needed to show fault. 
2. [bookmark: _Toc480393919]Weaver v. Ward p. 671 
a. England 1616 – men practicing military exercises and P injured when D “discharged his musket.” D asserted should not be liable because not intentional.  Court said doesn’t matter direct injury is all that matters.  Court said had P run in front of D’s gun, D might not be liable. 
3. [bookmark: _Toc480393920]Brown v. Kendall p. 672
a. 1850 MS SC held that negligence was required even in the old trespass form of action (direct injury only).  P injured D when raised stick overhead to stop 2 fighting dogs. Held: proof of negligence would be required to establish liability for unintended harms and the P has the burden of proving it.   P must come with evidence showing either intention was unlawful or that D was in fault.  If injury was unavoidable & conduct of D free from blame, no liability. 
b. Negligence (not strict liability) became the standard cause of action for unintended harms after Brown v. Kendall.  
c. Shift to “fault” system: “plaintiff must come prepared with evidence to show either that the intention was unlawful, or that the defendant was in fault [i.e. negligent]”
d. First clear articulation of the shift from strict liability for direct, forcible harms to a fault-based liability.
e. The question: After Brown, what is left, if anything of strict liability? Answer: “Pockets of Strict Liability”  
i. Example: Trespassing animals (cattle and barnyard beasts—strict liability for damage) and nuisance
[bookmark: _Toc480393921]§2 Strict Liability Today
Liability without proof of fault remains the exception, not the rule. 
[bookmark: _Toc480393922]Injuries Caused by Animals
1. [bookmark: _Toc480393923]Trespassing animals
a. Owner of livestock or other non-pets (no cats & dogs) that intrudes on another person’s land is strictly liable for physical harm caused by the intrusion. Rst 3rd. 
2. [bookmark: _Toc480393924]Abnormally Dangerous Animals 
a. Strict but limited liability for owner of an animal that has “dangerous tendencies abnormal for the animal’s category.” Rst 3rd.
b. Strict liability imposed only if owner knows of dog’s abnormally dangerous tendencies (ie: to attack without warning) AND if the harm ensues from that dangerous tendency. 
3. [bookmark: _Toc480393925]Wild Animals 
a. Owner/possessors strictly liable for all injuries resulting from kept wild animals (lions, tigers, bears).
[bookmark: _Toc480393926]B. Impoundments, Nuisances and Beyond
1. [bookmark: _Toc480393927]Rylands v. Fletcher p. 675
a. England 1868 D operated a mill and had a contractor build a reservoir/pond to supply water.  Pond located over old mine shafts that seemed solidly filled but the weight of the water caused them to collapse and the water flowed down & then into horizontal shafts of P’s mine. 
b. Exchequer 1865 Bramwell 
i. P’s damaged by D’s causing water to flow to P’s mind.  Makes no difference that they did it unwittingly. The act was lawful but the mischievous consequence is a wrong. 
c. Exchequer 1865 Martin (TC equivalent)
i. No trespass.  Trespass damage must be immediate and here damage was mediate or consequential. 
ii. Secondly no nuisance – digging reservoir on own land is lawful … had no reason to believe or suspect any damage likely to ensue.
iii. No Liability  - “would make [defendants] insurers against the consequence of a lawful act.”
iv. Dissent: Liability—does not matter if they have “done it unwittingly.”
d. Impoundments 
i. Exchequer Chamber 1966 Blackburn (App. Ct Equivalent)
ii. Liability for “one who …lawfully brings on his land something which….will naturally do mischief if it escapes out of his land.”
iii. Examples: (1) Cattle (2) privy (3) alkali works
iv. P entitled to recover damages 
v. A person who brings onto his land & collects and keeps there anything likely to do mischief if it escapes, must keep it at his peril, and if he does so is prima facie answerable for all the damage with is the natural consequence of its escape. 
vi. One must use his own so as thereby not to hurt another
vii. Martin said there must be negligence for liability as in driving and ship cases but we think these facts are distinguishable because people near a highway know they are subject to its danger
e. Non-Natural Purpose (Natural v. Non-Natural use)
i. House of Lords Cairns & Cranworth (SC equivalent)
ii. Concurs with Blackburn because D’s not using for natural purpose 
iii. If a person brings or accumulates on his land anything which, if it should escape, may cause damage to his neighbor, he does so at his peril. 
iv. Question is not whether D acted with due care and caution, but whether his acts have occasioned the damage. 
f. 2 rules 
i. (strict liability from Rylands to today is a search for a rationale)
ii. Exchequer: if you bring something on your land that would cause mischief if it escapes 
1. This one is more broad 
iii. Lords: if you bring something non-natural on your land 
g. Other ways of explaining the outcome in Rylands
i. a. Economics
1. protect the investment of the people there first 
ii. b. Favoring resource exploitation?
iii. c. Non-reciprocal risks
1. neighbors didn’t impose any risk on pond builders 
h. Origin of strict liability doctrine – D liable regardless of negligence when used his land in a way that was non-natural and likely to cause injury and injury in fact resulted. 
i. First case to deal with whether there was any strict liability after Brown v. Kendall 
j. This is the theoretical basis for strict liability 
2. Escaping Impoundments 
a. Liability for noxious substances that suddenly escape
b. Liability for impounded liquids that percolate through the soil and contaminates wells or causes other harm
3. [bookmark: _Toc480393928]Thomalen pg 680 note 3
a. Guest at murder mystery game and someone got burned onstage  
b. Brought a strict liability claim 
c. Does Ryland’s require that the activity cause something to leave the property.  MS court says yes.  Because it didn’t no strict liability. 
4. [bookmark: _Toc480393929]Nuisances 
a. P must prove negligence or intent to interfere with Ps interests or creation of a nuisance though abnormally dangerous activity. 
b. D’s acts substantially interfere with P’s use and enjoyment of her land.
c. Often pollution (smoke, dust, chemicals, noise, etc…)
d. To create a nuisance the invasion of P’s use and enjoyment of her land must be substantial. 
e. The invasion must be unreasonable. Not an unreasonable risk to P, but given the time, place, and social expectations of the location, it’s unreasonable to expect P to put up with the invasion without compensation. 
f. If P moves to where the nuisance already exists doesn’t preclude cause of action for nuisance.  Fact that P came to the nuisance is only 1 factor to consider in determining if a nuisance exists. 
g. The reach of strict liability is still uncertain.  One uncertainty is that does P have to be off the property and the x leave the property.  
h. Five parts of nuisance law:
i. 1. Is fault required?
ii. 2. Substantial invasion
iii. 3. Unreasonable invasion: balance gravity of harm (not risk of harm) versus utility of D’s conduct
iv. 4. Coming to the nuisance
v. 5. Public nuisances
i. An interference with use and enjoyment of land, in order to give rise to liability, must be substantial; it must also be either intentional and unreasonable or the unintentional result of negligent, reckless, or abnormally dangerous activity. 
j. Private: injury to private party; public: effects large number
k. Nuisance: Any substantial nontrespassory invasion of another’s interest in the private use and enjoyment of land.  Intentional or Unintentional
i. Majority: As soon as P reaches threshold of substantial harm D is liable
ii. Minority uses balancing test
l. Intentional: when the person whose conduct is in question acts for the purpose of causing it, [spiteful] or knows that it is resulting from his conduct, or knows that it is substantially certain to result from his conduct. Morgan v. High Penn
m. Intentional private nuisance – creator is liable for the resulting injury to others regardless of the degree of care or skill exercised by him to avoid such injury. Morgan v. High Penn
n. Liability for an unintentional invasion when his conduct is negligent, reckless or ultrahazardous. 
o. D pollutes public lands/waters – if P has damages different in kind from those of the general public he may recover for them.
5. Continuing Development of Strict Liability After Rylands:
a. Sullivan (688 Note 8): Direct versus indirect injury: is the distinction valid? 
i. Did the court follow Rylands?
ii. Flying tree stump from blasting killed a girl 
b. The Doctrinal Dilemma: 
i. 1.   Accept Brown (1850) yet retain Rylands in some fashion? 
ii. 2.  Outcome: keep strict liability for direct injury
c. But what is the theory of strict liability? 
i. “Slouching toward the Abnormal Danger Concept” 
d. Exner (688 Note 8): 
i. Another blasting case, but indirect
ii. The concept of ultrahazardous activities
iii. Women knocked out of bed by blasting shaking and seriously injured. (Negligence won’t work, too much utility)
iv. Held: strictly liable.  D, though without fault has engaged in the perilous activity … and they should bear the loss 
e. [bookmark: _Toc480393930]The Restatement (First) of Torts:
i. 1. Serious harm that cannot be eliminated with due care (Exner idea)
ii. 2. Not a matter of Common Usage
iii. Where does this idea come from?
1. Natural v non-natural from Rylands
[bookmark: _Toc480393931]C. Abnormally Dangerous Activities
1. [bookmark: _Toc480393932]Dyer v. Maine Drilling & Blasting, Inc. p. 683
a. ME 2009 - P’s home damaged when D blasted rock nearby as part of a construction project.  Adopts Rst.’s imposition of strict liability for abnormally dangerous activities. Blasting is inherently dangerous and that danger can’t be eliminated by the exercise of care.  A person who creates a substantial risk of harm to others while acting for his own gain should bear the costs of that activity.
2. Rst. 1st‘s Test for Abnormally Dangerous Activities:
a. 1. Serious harm that cannot be eliminated with due care (Exner idea)
b. 2. Not a matter of Common Usage
3. [bookmark: _Toc480393933]Rst.2nd‘s 6 Factor Test for Abnormally Dangerous Activities
a. Existence of a high degree of risk of some harm to the person, land or chattels of others; 
b. Likelihood that the harm that results from it will be great; 
c. Inability to eliminate the risk by the exercise of reasonable care; 
d. Extent to which the activity is not a matter of common usage;
e. Inappropriateness of the activity to the place where it is carried on; and 
f. Extent to which its value to the community is outweighed by its dangerous attributes 
g. This is the predominant test used today
h. If you could eliminate the risk you would just use a regular negligence analysis
i. Problem with the test – highly fact dependent so you could find the same activity be abnormally dangerous and the same activity in another case not abnormally dangerous – test is unpredictable. 
j. This is a legal issue decided by a judge.
k. Know 2nd Rst and 1st for Final exam 
4. [bookmark: _Toc480393934]Rst 3rd’s 2 Factor Test for Abnormally Dangerous Activities
a. Activity must create a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and 
b. The activity is not one of common usage
c. Don’t need to memorize this one for final exam. 
5. [bookmark: _Toc480393935]Strict Liability for Other Abnormally Dangerous Activities 
a. Strict liability is limited to the harms caused by “the possibility of which makes the activity abnormally dangerous.”  - ie: no liability to rancher when noise (not debris or vibrations) from blasting caused minks to freak and eat their young. 
b. 1. Impoundments
i. Hazardous/toxic waste (traditionally subject to strict liability if they leak)
c. 2. Blasting and explosives
d. 3. Nuclear activities 
i. Compare: Fire? No.
e. 4. High-energy activities 
f. 5. Utilities
g. 6. Fireworks
h. 7. Poisons
i. Use this list of 7 with the restatements 1 & 2 on the final 
6. [bookmark: _Toc480393936]Prima Face Case / Cause of Action for Strict Liability
a. 1. Duty: D is acting affirmatively.
b. 2. Strict Liability: Is D strictly liable for injuries caused by this activity?
i. Rst 1st 
ii. Rst 2nd 
iii. 7 abnormally dangerous activities
c. 3. Actual Cause: “but for” test
d. 4. Proximate Cause:  
i. The Issue: Does it change because D is “strictly liable”? Is a proximate cause limitation inconsistent with strict liability?
e. 5. Damage
f. We are holding the ACTIVITY liable, not the person. 
7. [bookmark: _Toc480393937]Proximate Cause and Strict Liability
a. 1. The wild animal rule: injuries connected with the wild characteristics of the animal. 
b. 2. Restatement (Second) of Torts: Strict liability for harms “the possibility of which makes the activity abnormally dangerous”
c. 3. Restatement (Third) of Torts: “strict liability is limited to those harms that result from the risks justifying strict liability.”
d. Mink farmer note – mink that ate their young because of the noise of blasting outside the proximate cause – no strict liability (pg 688)
e. HYPO: Rifle and dynamite truck: other worker shoots truck and dynamite explodes. Is truck co. strictly liable? 
i. Intervening cause – an intentional intervening cause 
ii. Q: will it be superseding?   Yes. Carrier not liable for intentional torts of someone else. 
f. HYPO: Covering up the Yukon theft: Co. stores dynamite.  Thieves steal equipment and cover their tracks by setting off the dynamite the Co. has.  Explosion can be felt for 10 miles.  Liability for Co.?  AK Yes.  Insisting cause is foreseeable would supersede strict liability.  Theft may have been foreseeable. 
g. HYPO: stolen dynamite and subsequent blast: Co. uses dynamite and thief steals it and kills people by setting it off at their house.  Intentional intervening cause – the blast was 3 weeks after the theft and more than 100 mi from the storage site. (Court doesn’t call it Palsgraf, but it is)
8. [bookmark: _Toc480393938]Defenses to Strict Liability - Contributory Negligence and Assumption of Risk 
a. CL: Contributory negligence & Assumption of the risk 
b. Trad rule is contributory negligence is no defense to strict liability 
i. Horse hypo – no contributory negligence even when P sneaks up behind horse and scares it & gets kicked. 
c. Rst 2nd – P’s assumed risk and any contributory negligence in knowingly subjecting himself to risk of harm, is a defense. 
d. Rst 3rd – Liability should be apportioned out no matter the theory of liability.  Even if 1 party is strictly liable and 1 is merely negligent.  
e. Contributory negligence: Inapplicable.  
i. The Theory: Can’t “mix and match” the D’s strict liability and the P’s negligence
f. Assumption of risk: Applicable
i. Was a complete defense at common law
g. Defenses in a Comparative Fault jurisdiction
i. Can’t compare “fault” because D might not be at fault. 
ii. “comparative responsibility”
iii. Restatement 3rd Section 24: No strict liability “if the person suffers physical or emotional harm as a result of making contact with or coming into proximity to the defendant's animal or abnormally dangerous activity for the purpose of securing some benefit from that contact or that proximity…”
h. Assumption of the risk is generally abolished.  2 categories now 
i. Primary assumption of the risk (Rst above)
ii. Secondary assumption of the risk 
1. If P comes upon the activity after and approaches it negligently – comparative fault.  
2. If P acts reasonably – full recovery

[bookmark: _Toc480393939]PRODUCTS LIABILITY
Products Liability
1. Defined: The liability of a (1) manufacturer, (2) seller, or (3) supplier (distributor) of a product for a defective product that causes injury.
a. A manufacturer is strictly liable in tort when an article he places on the market knowing it is to be used without inspection for defects. … and has defect…injures someone. Greenman case CA SC (chipper spits wood back into guy’s face)
b. All 3 will be held liable
2. Rationales for strict liability
a. Because warranties didn’t work well… the other methods of recovery were too difficult for Ps to recover
b. Spread the cost of injuries 
c. Started in 1968 in CA
3. The ebb and flow of the development of products liability: expect the “creeping back” of fault-based liability
4. The Contract-Based Origin & The Privity Limitation
a. Winterbottom revisited (coach repair K, driver injured) 
b. Effect of privity on products liability
i. NY boiler sold to Saratoga Paper Co.  Boiler explodes and injured neighboring prop. Can’t sue Co.  Can’t, no privity. 
ii. P buys a ford from local dealer.  Claims representations in writing from dealer and ford that windshield made of shatterproof glass. Glass shatters & P loses eye. P sues for violation of express of warranty. This is where privity as a defense was overturned. 
iii. New Chrysler which just turned L and ran into a wall. Warranties were disclaimed but P brings warranty suit. Court says there is an implied warranty of suitability for the purpose for which it’s made you can’t disclaim.  Privity issue again.  Court says you don’t have to be in privity to bring an implied warranty suit on a K you weren’t a party to. 
c. Exceptions to the privity requirement developed
d. 1.   Imminently dangerous products
i. Example: poison.
e. 2. Generalized into McPherson which discarded privity
5. The advent of strict products liability
a. Greenman: “the liability is not one governed by the law of contract warranties but by the law of strict liability in tort.”
b. Greenman as “clearing the air” and facilitating analysis
c. Section 402A of the Restatement of Torts (Second): “defective” because unreasonably dangerous to the consumer.  Consumer’s reasonable expectations defined what was a “defective” product.
6. Elements for Products Liability Case 
a. Who is liable - The chain of distribution: Manufacturer, wholesaler, retailer, lessor 
b. Product has to be defective - 3 types of defects (manufacturing, design, warning)
c. Actual Cause 
d. Proximate Cause 
e. Damage 
[bookmark: _GoBack]Excluding Stand-Alone Economic Harm
1. Moorman Mfg. Co. v. National Tank Co. p. 700
a. IL 1982. P bought a steel grain storage truck from D which 10 years later developed a crack in the steel tank. P’s can recover for personal injury.  Issue: can they recover for a loss that is strictly economic?  No.  When there is personal injury tort law applies.  When damages are solely economic K law & the UCC apply.  The essence of a product liability tort is not that P failed to receive the quality of product he expected, but that P has been exposed, through a hazardous product, to an unreasonable risk of injury to his person or property.  K law is appropriate when there is a qualitative defect such as a product is unfit for its intended use. 
b. This is the rule in CA.
c. Sudden and dangerous occurrence – covered by tort law 
d. Test for determining when loss is “economic” as opposed to physical
i. Damage to product itself as opposed to other “separate” persons or property
2. The Economic Loss Rule
a. No recovery in tort for loss that’s purely economic – K law & UCC apply
b. Test for determining when loss is “economic” as opposed to physical
c. Damage to product itself as opposed to other “separate” persons or property
d. Separate property 
i. Damage must be to separate property, not just the defective product. When something is part of an integrated whole (ie: ignition on a car) only the defective product is damaged. 
e. Calamitous event 
i. Tort suited to a “sudden or dangerous” occurrence
ii. Some courts have an exception for when the economic loss is sudden and calamitous
3. Scope of Liability for Defective Products 
a. Defect causing personal injury to user or physical injury to other property of user: 
i. Strict Liability
b. Product with defective workmanship or materials. 
i. Example: Headphones don’t work. 
ii. Economic Loss Rule
c. Physical harm to Plaintiff’s other property and to the product itself. 
i. Example: heater explodes destroying itself and refinery. 
ii. Strict Liability for both
d. Physical Harm only to purchased product. 
i. Example: airplane crash; or explosion so product is seriously damaged.
ii. Split. May have to be sudden/dangerous
Manufacturing Defects
1. Lee v. Crookston Coca-Cola Bottling Co. p. 705
a. MN 1981 – P, a waitress, was injured when a coke bottle exploded in her hand.  Evid that not struck & no temperature extremes or mishandling.  
b. To impose liability on a manufacturer or seller for injury caused by a dangerously defective product P must show:
i. Product was in fact in a defective condition, unreasonably dangerous for its intended use. 
ii. Such defect existed when the product left D’s control
iii. The defect was the proximate cause of the injury sustained 
c. Liability not imposed when injured party has not eliminated the possibility that improper handling by intermediate parties might have caused the defect. 
2. Hypos
a. P driving 1 yr old car and suddenly can’t control it & it goes over an embankment and he is injured. Attributable to the manufacturer?  Someone could have done something to it and there is normal wear and tear.  No liability. 
b. Pyrex baking dish that exploded upon removal from oven. No liability. Have to prove defect existed at time product left manufacturer’s hands. (pg 709 note 7)
3. The Restatement of Products Liability:
a. “A product contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.”
b. “all possible care” means no negligence. 
4. Consumer Expectations Test – 2nd Rst
a. Still the test in many jurisdictions
b. A product will be found unreasonably dangerous if it is dangerous to an extent beyond the expectations of an ordinary consumer when used in an intended or reasonably foreseeable manner. 
c. A product may be found defective in design if P demonstrates a product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.  
d.  “intended or reasonably foreseeable” includes negligent behavior like speeding (foreseeable misuse)
e. When appropriate 
i. Where the product is one of “common experience,” encountered generally in everyday life, the jury can rely on its own expectations of safety in applying the test. (Campbell v. General Motors Corp. (1982) 32 Cal.3d 112, 126… Johnson v. United States Steel Corp. (2015)
1. Pg 718 Note 2 – Woman falls when bus turns and there’s nothing for her to hold on to while she’s sitting in the front row. 
2. Can get to the jury 
ii. Where a product is in such “specialized use” that the general public is not familiar with its safety characteristics, a manufacturer may still be liable if “the safe performance of the product fell below the reasonable, widely shared minimum expectations of those who do use it.” (Soule, supra, at p. 567, fn. 4, 34 Cal.Rptr.2d 607, 882 P.2d 298, italics omitted.) Johnson v. United States Steel Corp. (2015)
1. You’d need expert testimony for this 
iii. The consumer expectations test is not suitable in all cases. It is reserved for those cases where “the circumstances of the product's failure permit an inference that the product's design performed below the legitimate, commonly accepted minimum safety assumptions of its ordinary consumers.” (Id. at pp. 568–569, 34 Cal.Rptr.2d 607, 882 P.2d 298.) If the facts do not permit such an inference, the risk-benefit test must be used. (Id. at p. 568, 34 Cal.Rptr.2d 607, 882 P.2d 298.) Johnson v. United States Steel Corp. (2015)
iv. CA test only for within everyday experience … car crash performance not one of those categories 
f. Problems with 
i. Bystanders are a problem – they are not consumers so they don’t have a consumer expectation. Ie: bystander injured by flying piece of car in a car crash
ii. New products might not have a consumer expectation yet 
iii. What if the consumer knows the product is dangerous – then their expectation is that the product is dangerous
5. Causation Inferences 
a. Rst of Prod Liability §3 – it may be inferred that a product defect existing at the time of distribution caused P’s harm when: 1) event was of a kind that ordinarily occurs as a result of product defect and 2) event was not solely the result of causes other than product defect.
b. Inference of defect may arise when P fails to prove what aspect of the product was defective. 
6. Mexicali Rose v. Superior Court (Clark v. Mexicali Rose) p. 710 – Foreign – Natural Rule
a. CA 1992 – P swallowed a 1 in chicken bone, injuring his throat, while eating a chicken enchilada at Mexicali Rose. No strict liability as bone is “natural to the preparation of the food being served, it can be said it was reasonably expected by its very nature and the food cannot be determined unfit or defective.” 
b. Mosk dissent- no reasonable consumer would anticipate finding a sharp bone in their food.  
c. The foreign-natural rule is still the rule in CA. 
7. Jackson v. Nestle-Beich, Inc. p. 711
a. IL 1992 P broke tooth on hard pecan shell in chocolate covered pecan caramel.  Held: the foreign-natural doctrine is unsound and should be abandoned.  Instead consumer’s reasonable expectation test.
8. Food Products and Consumer Expectations
a. Rst Prod Liab. §7 – harm causing ingredient in food is a defect “if a reasonable consumer would not expect the food product to contain that ingredient.” 
b. Most courts use the consumer expectation test (not the foreign-natural distinction)
Design Defects 
1. Leichtamer v. American Motors Co. p. 712
a. OH 1981 - P’s were in a Jeep being driven off road.  Jeep flipped killing driver and his wife and seriously injuring Ps (passengers). Roll bar was attached to thin metal housing and displaced towards the passengers when the housing collapsed. Ps not claiming manufacturing defect, claiming defect in the design which enhanced the injuries in the course of foreseeable use.  Bar designed for side to side roll over only (not back to front as happened here) and Jeep knew that when it advertised the vehicle for off road use.  
b. Consumer expectation test: 
i. A product may be found defective in design if P demonstrates a product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner. 
ii. A product will be found unreasonably dangerous if it is dangerous to an extent beyond the expectations of an ordinary consumer when used in an intended or reasonably foreseeable manner.
iii. CA test only for within everyday experience … car crash performance not one of those categories 
iv. “Intended or reasonably foreseeable” includes negligent behavior like speeding.
2. Crashworthiness Doctrine
a. Manufacturers are liable for harms caused by defective products that are put to foreseeable uses even if they are unintended by the manufacturer. 
b. Some products, although not made for certain purposes – such as accidents – should nevertheless be reasonably designed to minimize the injury producing effect of an accident. 
c. This is like foreseeable misuse. 
3. Knitz v. Minster Machine Co. p. 714 – Risk-Utility Test 
a. OH 1982 - P was a worker using a die press, you used to have to use both hands to make it work and then they added a foot pedal but no hand guard.  P accidentally amputated 2 of her fingers. 
b. A product design is in a defective condition to the user or consumer if: 
i. It is more dangerous than an ordinary consumer would expect when used in an intended or reasonably foreseeable manner, 
ii. or 
iii. If the benefits of the challenged design do not outweigh the risk inherent in such design. 
c. Relevant factors to evaluate effectiveness of product design:
i. Likelihood that the product design will cause injury
ii. Gravity of the danger posed
iii. Mechanical and economic feasibility of an improved design
d. Risk – Utility test 
i. If the benefits of the challenged design do not outweigh the risk inherent in such design.
e. Can’t use consumer expectation test when general consumer doesn’t know what to expect. 
f. Since it’s a design defect it’s a problem in the way they intended it to be designed which is manufacturing it an unreasonable way – this is why we are returning to Carroll Towing … if you are claiming defective design you are asserting there was a better alternative .. have to show how feasible the alternative was and how much it lowered the risk 
4. Design v. Manufacturing defects & Tests 
a. Some courts use a consumer expectations test for both
b. Most courts use strict liability for manufacturing defects and risk-utility balancing (Carroll Towing) for design defects. 
c. Some jurisdictions use both consumer expectations and risk-utility balancing for design defects test
5. Barker v. Lull Engineering Co. p. 717 CA Consumer Expectation & Modified Risk Utility
a. CA 1978 - P an inexperienced operator, lifted a load of lumber 10-18 feet of the ground which was uneven. Loader began to vibrate and coworkers started shouting so P jumped out and was injured by falling lumber. Loader had no protective canopy and no outriggers to steady it. 
b. Held: product is defective in design: 
i. if P demonstrates the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner (consumer expectation test)
ii. or
iii. if P proves the product’s design proximately caused his injury and the defendant fails to prove that on balance the benefits of the challenged design outweigh the risk of danger inherent in such design. (Risk utility) 
c. Shifts the burden of proof to D to justify its design with a suitable risk-utility balance. – Only a few courts have embraced this idea. 
i. This shifting of the burden to D is a departure from Carroll Towing 
d. This is the leading CA case on products liability 
6. CA Ps can choose the consumer expectations test only where the ordinary consumer, based on “every day experience” could determine how safely a product would have performed in the injury causing event which occurred.  So sometimes the Barker consumer expectations test is not available to Ps. 
a. Bus p. 178 notes 2 – woman who fell in front (sideways facing) row sued bus manufacturer and met 2nd element of Barker test so gets to the jury 
7. CA Design Defect Jury Instruction
a. A product is defective in design:
b. [if it fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner][.] [, or]
c. [if there is a risk of danger inherent in the design which outweighs the benefits of that design.]
d. In determining whether the benefits of the design outweigh its risks, you should consider, among other things, the gravity of the danger posed by the design, the likelihood that the danger would cause damage, the mechanical feasibility of a safer alternate design at the time of manufacture, the financial cost of an improved design, and the adverse consequences to the product and the consumer that would result from an alternate design.
e. Can choose either except when product is outside what a regular consumer would know – then no consumer test.  
f. Shifts burden to D
8. Honda of America Mfg., Inc. v. Norman p. 719 – Reasonable Alternative Design Test 
a. TX 2003 – Karen Norman accidentally backed down a boat ramp into Galveston Bay at 2 am.  Passenger was not wearing a seatbelt and was able to escape out of the passenger side window.  After escaping, passenger Woods reached back in to get her purse and heard Karen say “Help me. I can’t get my seatbelt undone.” Twice. Dive time at 9 am found Karen’s body in the back seat with all the windows rolled up. BAL .17. Seatbelt was the OG kind that slid with the door and you only fasten the lap belt.  It locked when the car rapidly decelerated.  There was an emergency release button where it attached to the frame but family contents Karen too short to reach it when belt locked. TC Karen 25% liable rest Honda. Honda argues Ps failed to meet statutory burden because they failed to prove there was a safer alternative design.
b. To prove a design defect Ps have to show
i. There was a safer alternative (Reasonable Alternative Design)
ii. The safer alternative would have prevented or significantly reduced the risk of injury without substantially impairing the product’s utility; and
iii. Safer alternative was both technologically and economically feasible when product left manufacturer’s control 
c. Ps must also show their proposed safer alternative’s benefits are foreseeably greater than the resulting costs.
d. Ps assert their expert did testify the alternative was feasible.  Court not moved. 
e. Held as a matter of law that another manufacturer uses the design does not establish its economic feasibility. P must include evidence of the cost of incorporating this technology.  (Does prove technological feasibility though)
i. Economic feasibility – cost of item, cost of testing, how would ultimately effect the cost of the car
f. Negligence
i. Probability of harm
ii. Existence of alternative
iii. Cost of alternative
iv. Balance against risks there. 
v. Isn’t this exactly what the court is requiring – but worse with specific proof requirements that it’s economically feasible 
9. Reasonable Alternative Design Test
a. Honda (719) The “reasonable alternative design” test
i. Adopted by Restatement of Products Liability. 
ii. 1.  Safer alternative
iii. 2.  Would have prevented or reduced the risk
iv. 3.  Technology and economically feasible
b. Product must still be “unreasonably dangerous.” If no evidence of safer design: the product is not unreasonably dangerous
c. Rst rejects CA’s burden shifting & requires P’s to show the existence of a reasonable alternative design (RAD) at the time the product was sold. 
d. This has basically moved products liability way back towards negligence. 
e. RAD not used by courts who permit P to prevail on the consumer expectations test.  
10. Drugs
a. Some products “are quite incapable of being made safe in their intended ordinary use” and this is often true with drugs. 
b. Ie: rabies vaccine drug may not uncommonly lead to serious and damaging consequences but guard against a disease which invariably leads to a dreadful death.
c. Thus such a product is neither defective nor unreasonably dangerous. Rst 2nd §402A cmt. K.
d. Strict liability may still apply to drugs and medical products if a manufacturing flaw is demonstrated
e. Restatement 402A – Comment K
i. Unavoidably unsafe products
ii. No design defect liability
iii. Liability for failing to warn
f. Modern rule: Rejects 402A
i. There can be design defect liability
g. California rule in Brown v. Superior Court (1988): No design defect for drugs.  Only manufacturing defect, failure to warn, or negligence.
h. There is so much litigation around dugs because people have been successful in regular negligence suits 
i. MDs are learned intermediaries 
Warning or Information Defects 
Point-of-Sale and On-Product Warnings
1. Liriano v. Hobart Corp. p. 734 – 2 Types of Warnings & Heeding Presumption
a. 2nd Cir 1999 – P’s hand was severely injured when caught in a meat grinder manufactured by Hobart and owned by his employer, Super Associated.  Grinder manufactured with a safety guard, but guard removed while in Super’s possession. No warning on the grinder that it should be operated only with the guard attached. 
b. Reviews 1989 Lorenzo v. Wirth – where D prevailed because the danger was so open and obvious she didn’t need to provide a warning. 
i. Open and obvious danger – the person using it has assumed the risk.  The P knows the risk. 
ii. Why make a D warn someone when it won’t change their behavior 
c. Holmes view – standards of conduct ought increasingly be fixed by the court for the sake of certainty. – has been largely rejected
d. Knowlton dissent – P’s failure to appreciate her peril might have been foreseen by D and thus D’s failure to warn might constitute negligence.
e. Tendency has been away from fixed standards and towards enlarging the sphere of the jury. 
f. Warning value in both warning of danger of a particular choice and making known the existence of alternatives.  Thus the duty to warn is not necessarily obviated merely because a danger is clear. 
g. 2 types of warning messages
i. a particular place, object, activity is dangerous
ii. people need not risk the danger posed by such place, object or activity in order to achieve the purpose for which they might have taken that risk. 
2. Functions of Warnings
a. Inform of Risks 
b. Inform of alternatives that would avoid the risks 
c. A manufacturer’s failure to provide appropriate information about a product may make an otherwise safe product dangerous and defective. 
d. A product becomes defective when the product’s foreseeable risks of harm could have been reduced or avoided by the provision of a reasonable warning and the omission of such a warning renders the product “not reasonably safe”
e. Necessary information to make a product safe may include directions for use and warnings
f. A duty to warn of alternatives might still persist even when the danger is obvious and a sign warning merely that danger exists would not be warranted.
3. Obvious Danger
a. Rst. 3rd – no duty to warn of dangers that are obvious or should be obvious.  Some states have codified this into statute. 
b. Products with an obvious danger (and thus provide their own warnings) may still be defectively designed. 
c. Obvious dangers may prevent liability for failure to warn under the consumer expectations test, but not necessarily the risk-utility test. 
d. HYPO : Garbage Truck Hypo
i. The Warning on the Garbage Truck
ii. DANGER—DO NOT INSERT ANY OBJECT WHILE COMPACTION CHAMBER IS WORKING—KEEP HANDS AND FEET AWAY
iii. Can he bring a products design defect cause of action
iv. YES – you can bring a design defect and a manufacturing defect cause of action even when the defect is obvious
4. Causation & Heeding Presumption
a. Unless P would have read, understood and heeded the warning the failure to warn is not the cause of the harm. (Fails but-for test)
b. Courts typically “presume” the P would have read and heeded the warning leaving it to D to show otherwise. – known as “heeding presumption”
c. When a D’s negligent act is deemed wrongful precisely because it has a strong propensity to cause the type of injury that ensued, that very causal tendency is evidence enough to establish a prima facie case of cause-in-fact.  
d. Burden shifts to D to show its negligence was not a but-for cause. 
e. This is a huge change from a normal negligence case 
5. Carruth v. Pittway Corp. p. 741 – Placement & Detail in Warnings 
a. Ala. 1994 – 7 people killed in house fire and family sued makers of smoke detectors claiming deaths caused by negligence in providing sufficient installation instructions and warnings.  Detector installed 2 days prior to the fire near the ceiling- wall junction. Pamphlet with detector said that dead air is often found in such places and prevents the smoke from reaching the detector. Not captioned with words “warning, caution, or danger” and a diagram in the pamphlet purportedly showed a detector placed in such a location.  Given size and 7 pt font & diagram on box a fair minded person could infer that a user would be induced only to scan and thereby not get the dead air information.  Got to jury. 
b. Placement of Warning: Carruth (741)
c. Level of detail required in the warning:
i. 1.  Reasonably clear
ii. 2.  Sufficient force and intensity to convey the nature and extent of the risks to a reasonable person
6. Warnings
a. Must be reasonably clear, and of sufficient force and intensity to convey the nature and extent of the risks to a reasonable person. 
b. Advertising techniques, inconsistencies or undue qualifications in the warnings, and depictions that run counter to warnings may nullify or dilute warnings. 
c. Ie: a drug warning about possible blood clotting may disguise rather than reveal the possibility of a stroke 
d. Clearer and more intense (than if you were just doing a negligence analysis)
e. When a possible harm is severe, quite specific information may be required
f. Not really cases that say there are too many warnings 
g. Warnings Require and thus may be defective/inadequate in the following ways: 
i. 1. In factual content, expression or communication, or in form or mode of communication.
ii. 2.  Must contain facts necessary to permit a reasonable person to understand the danger and in some cases avoid it.
iii. 3. Sufficient force and intensity to convey the nature and extent of the risks to a reasonable person
7. Learned intermediaries and Sophisticated Users
a. Drug manufacturers only have to warn the MD
b. MD is learned intermediary 
c. MD has to warn the patient 
d. This is the same as bulk goods 
e. Bulk supplier need not warn ultimate user – warn the direct purchaser 
f. Component parts 
i. Manufacturers of component parts to be used in a final, complete product are rarely required to warn ultimate users of dangers

B. Defenses to Products Liability 
Comparative Fault and Assumption of Risk 
1. Bowling v. Heil Co. p. 753
a. OH 1987 – Heil manufactured a dump hoist system installed on a dump truck.  Truck borrowed and used to dump gravel at Bowling’s residence.  Bed would not return to down position and Bowling leaned underneath and manipulated the control lever.  Bed descended and killed him. Jury found Bowling guilty of contributory negligence but that he did not assume the risk of injury.
b. 2 affirmative defenses based on P’s conduct allowed. 
i. Complete defense if P voluntarily and knowingly assumed the risk occasioned by the defect
ii. Complete defense if P misused the product in an unforeseeable manner
c. Court of Appeal carved out middle ground between assumption of the risk – knowingly and voluntarily proceeding to encounter a known danger – and the nonexistence of contributory negligence as a defense when the P’s negligence is merely failure to discover the defect in the product or to guard against the possibility of its existence. 
i. No such middle ground exists
ii. Bowling’s conduct is failure to guard against a defect
d. Jury finding of no assumption of the risk means D is not provided with a complete defense.
e. Policy – manufacturer can spread the cost to all consumers
f. Held: no comparative fault in products liability cases in OH. The focus is on the nature of the product and the consumer’s reasonable expectations rather than on the conduct of the P or the manufacturer. 
g. CA SC Mosk dissent in Daly v General Motors – Thus when a faulty design or otherwise defective product is involved litigation should not consider the negligence of the P. Liability issues are: was the product or its design faulty? Did the D inject the defective product into the stream of commerce?  Did the defect cause the injury? Conduct of the consumer-victim who used the product in the contemplated or foreseeable manner is wholly irrelevant.
i. Because the manufacturer’s product was defect.  
ii. Point is to spread the loss
h. This is a minority rule.
i. Most states will use comparative fault in this situation. 
2. Undiscovered Defects
a. P’s recovery will not be reduced when his negligence consisted solely of failure to discover or guard against the product’s defect. 
b. States with comparative fault for products liability cases often restrict the defense in this way. 
c. Note 1 pg 756
3. Abolishing Assumption of Risk
a. Primary assumption of risk doesn’t typically exist – you buy the product and expect it to work.  
b. Left with Secondary – Reasonable or unreasonable 
c. Secondary: D has been negligent and P with knowledge of that risk then encounters it.  Can do so reasonably or unreasonably. 
i. Unreasonably = comparative fault 
ii. Reasonably = full recovery 
Types of Actionable Conduct Subject to Apportionment 
1. Safeway Stores, Inc. v. Nest-Kart p. 810
a. CA 1978 – P injured when shopping cart in Safeway broke and injured her foot. Jury found: P not at fault. Safeway strictly liable and negligent. Nest-Kart (manufacturer) strictly liable. Fault 80% Safeway, 20% Nest-kart. TC ordered 50/50 split. Held: Traditional contribution rule embodied in existing statutes does not prevent apportionment under “comparative indemnity” principles, even though 1 party is negligent and the other strictly liable without proof of fault. Juries are competent to apportion between negligence and strict liability.  Strictly liable defendants entitled to apportionment against negligent tortfeasors. 
b. Court ordered 50/50 thinking there’s no way to compare. App Ct says no.  Apply comparative fault between Ds as well. 
Misuse 
1. Hughes v. Magic Chef, Inc. p. 758 – Foreseeable Misuse
a. IA 1980 – P severely burned when stove manufactured by D exploded in his mobile home. March 7 propane take ran dry.  Refilled and 2 pilot lights on top of stove relit but not one inside the oven broiler.  March 9 P attempted to use the stove and it exploded from the buildup of propane gas inside the stove. TC jury found for D and motion for new trial denied. P appealed. 
b. Misuse precludes recovery if P uses the product “in a manner which D could not reasonably foresee.”
c. Misuse is not an affirmative defense – has to do with an element of P’s own case. As part of case in chief P must show product was unreasonably dangerous in a reasonably foreseeable use. 
d. Burden is on P to prove that the legal cause of the injury was a product defect which rendered the product unreasonably dangerous in a reasonably foreseeable use.
e. When negligent use of a product is reasonably foreseeable by a manufacturer it is not misuse for liability purposes. 
2. Misuse Foreseeability v. Unforeseeability 
a. Foreseeable 
i. Burden on P to show reasonably foreseeable 
ii. We expect Ds to guard against foreseeable misuse 
iii. When Product is defective because misuse was foreseeable.  P negligently misuses the product and is injured. Full recovery or comparative fault 
iv. Bexiga - If D’s negligence was in failing to protect P from injuring self and P injures self, should reduce recovery from P?  Some courts hold no. 
v. Better answer is comparative fault.  If you have a negligent P you generally will reduce their recovery. 
b. Unforeseeable – 
i. manufacturers can’t guard against it 
ii. no recovery for Ps
iii. product not defective for unforeseeable misuse 
c. Hughes: “As part of his prima facie case, P must establish that the product was unreasonably dangerous [i.e. defective] in a reasonably foreseeable use.”
d. Jurado, 619 A.2d 1312 (1993): “When someone is injured while using a product for an unforeseeable purpose or in an unforeseeable manner, the misuse sheds no light on whether the product is defective, because a manufacturer is not under a duty to protect against an unforeseeable misuse.”
e. 3rd Party’s Misuse or Modification
i. Manufacturer may or may not still be liable if 3rd party modifies product.  Often depends on if the modification is foreseeable. 
3. Most courts use the standard of foreseeable users instead of intended users
a. Ie: lighters with no child safety.  Child use is foreseeable even though intended users are adults only
Warnings and Disclaimers 
1. In personal injury claims the usual answer is that manufacturers cannot avoid liability by disclaimers.
2. Under the UCC warranties may be effectively disclaimed 
3. Except: it is prima facie unconscionable to limit damages for personal injury resulting from the breach of warranty 
C. Services
1. Newmark v. Gimbel’s, Inc. p. 781
a. NJ 1969 – P went to one of D’s beauty shops, where she went regularly, and had a perm recommended to her by employee, Valante.  Felt burning during the perm and Valante, “took steps to diminish it.” Forehead later blistered and her hair fell out.  TC dismissed P’s warranty claim on grounds D rendering a service not making a sale.  App. Ct. reversed holding there might be an implied warranty for the lotion applied. V said burning or tingling was fairly common.  Package label carried a warning. P never saw label.  P later had 4 perms with no ill effect. If D’s had sold P the lotion for home use there would be no question of implied warranty of fitness for that purpose.  Court opines transaction is a hybrid of a sale and a service, it’s partly rendering the service and part supplying the goods for consideration.  An implied warranty of fitness of the products used in giving the perm exists with no less force that it would have in the case of a simple sale. 
b. Doctor’s & Dentists
i. Considered to render pure services and not subject to strict liability 
ii. Not an exact science and no implied warranty of cure or relief
iii. Don’t advertise for patients – Pts have a need and go to them
iv. Furnish services in the form of an opinion of the patient’s present condition based upon their experienced analysis of the objective and subjective complaints, and in the form of recommended and at times, personally administered medicines and treatment …
c. Strict liability to the consumer does not leave the dealer without remedy. He has an action against the manufacturer who should bear the primary responsibility for putting defective products in the stream of trade. 
d. Test: Essence of the transaction.  Here a sale. 
2. Pure services
a. D’s not strictly liable for delivering defective services 
i. No strict liability for doctors and lawyers 

STUFF FOR THE BAR 
Wrongful Death and Survival Actions 
CL: If P dies, the case died
CL: If D dies, the case died 

Victim’s cause of action survives
All loss or damage that decedent sustained or incurred prior to death (e.g. wage loss, medical loss)
Cal: No pain and suffering
But can recover punitive damages

Wrongful Death Action
Persons who would succeed to D’s property if he or she died
Damages: 
	1.  	Present value of future contributions from 	decedent
	2.  	Loss of love, companionship, etc.
	3.	No punitive damages
Defenses: P “stands in the shoes” of the Decedent 
	Comparative fault/ assumption of risk



