fTORTS OUTLINE

1. What is a tort?
a. Body of private law remedies for harms resulting from intentional and accidental conduct
i. Private law – enforced by citizens, not public officials/gov’t
1. Dominated by common law
2. lets private citizens create lawsuits
ii. Civil penalties  much lower standard of proof than in criminal law
1. Ex. OJ Simpson acquitted in criminal system, held liable for wrongful death in torts system
iii. Differs from contracts – 
1. Relationships in torts often involuntary (usually parties are strangers before) 
iv. Property law enforced through tort system
b. Views of Tort Law
i. Should be rights based – redressing/providing recourse between wrongdoer and victim
ii. Should prevent wrongs (instrumentalist view) – compensate those who suffer loss, concerned with effect that imposing liability will have on others (besides plaintiff and defendant)
iii. Mixed system – combination of both functions
c. Bare Bones Version
i. Fairness (CJ)
1. What’s a fair rule under the circumstance?
ii. Efficiency (Utilitarianism)
1. What’s the best for society overall?
iii. Administerability
1. Who’s in the best position to make the rule? Will it be easy to apply?
	Remedies from Tort Law (3 main categories)

	Compensatory Damages
	· Notion that plaintiff is entitled to recover damages to compensate for loses caused by defendant’s tortious conduct
· Attempt to make the plaintiff whole again

1. Economic (Special) Damages
· Specific, particularized to the loss
· Includes physical injuries, past and future losses, damage to property, loss of profits

2. Non-Economic (General) Damages
· Includes pain and suffering, loss of consortium (association, group), emotional distress, hedonic damages (loss of enjoyment of life)

	Punitive Damages
	· Intended to punish tort feasor for wrong doing/tortious conduct
· Constitutional limits on how much may be imposed

	Injunctive Relief
	· Usually a remedy in property – an attempt to stop someone from doing something
· Could be used in torts for recurring injury

	FORMS AND FUNCTIONS OF TORT SYSTEM
	Criticisms

	
	

	Corrective Justice 
**Traditional Justification

· Both CJ and CR (below) focused on moral/civil rights arising out of P/D relationship
· Not focused on affect for future actors/instrumentalist goals
	· Rights-based understanding – a way of correct a wrong through the tort-system
· One party wrongs another  correction of wrong restores moral balance
· Focuses on individual victim and wrongdoer - fairness
· Can’t fix bodily injury  monetary compensation
· CJ utilized when harm wasn’t intentional/negligent, impose liability only when it is “right” to do so
· Ex. Individual wrongdoer directly compensates individual victim with wrongdoer’s money
· Not always that simple – insurance companies, if injurer is corp.  individual injurer doesn’t necessarily shoulder the burden of correction
	Might not consider impact on society as a whole (adopting new rule to compensate one victim might create difficulty in similar situations later)

	Civil Recourse
	· Also rights-oriented, focus on what plaintiff is entitled to receive
· Not as much about correcting injustice as providing victims with recourse (options/alternatives)
· Imposition of liability vindicates victim’s need for recognition (not as fully as correcting a wrong)
· Recognition proportional to the wrong done to victim
	· 

	Utilitarianism
	· Tort law based on social policy, good-for-everyone view
· Provide system of tort rules that works toward good of society 
· Doesn’t address issues of right and wrong in individual cases, but instead asks what is good for society as a whole
· Law & Economics analysis
· More prevalent today, asks what is most efficient for society? Most efficient law for torts?
· Cheapest cost avoider
· Loss spreading
· Peace keeping/order – don’t want people taking law into their own hands
· Kaldor-Hicks utilitarianism = net gain
· Preto efficiency – individual sacrifices not justified by net gain

	· 

	Strict Liability
	· Imposing liability without fault
· Uniting for potential gains and losses 
· Ex. I make choice about my conduct  I’m entitled to the gains that may result and responsible for losses
· Non-reciprocal risks
· Strict liability can be justly imposed when D poses non-reciprocal risks on P
· Ex. Airline pilot poses risk to people on the ground, but they don’t pose risk to him
	· 

	Deterrence
** Traditional Justification
	· Deter excessively risky activity/behavior and encourage people to make good choices
· Only those losses worth avoiding are avoided – not too much, not too restrictive
· There is risk of harm to every activity  not all loss can be avoided
· Negligence requirement
· Losses caused by negligence – worth avoiding
· Losses caused without negligence – not worth avoiding
· Economic concept
· Monetary costs of risking losses vs. preventing losses
	Ex. company selling fireworks (dangerous)

Deter company though imposing liability  they could just raise prices of fireworks (cover their litigation fees)

Doesn’t compensate injured party, doesn’t tell us how restrictive/safe an activity must be

	Relational
	· Want tort law to encourage relationships between people
· Ex. Good Samaritan laws
	

	Administerability
	· Of the torts rules
· Are the courts best suited? Or the industry itself? – who should decide what would be best?
· OR should individual parties resolve disputes privately?
· Can rule be applied in the moment?
· Does rule give people guidance about what they should be doing? – if not  poor administerability
	Don’t want someone balancing options in an emergency situation, not a burden that should be placed on individuals 

Ex. (From Johnstown) – John Park had chance to make cut in dam, didn’t do it. Could have helped, prevented larger damage, but he knew if he did club would be responsible, worried about legal liability. 

	Loss Distribution (Distributive Justice)
	· Cost of loss suffered by P is distributed to D through large number of individuals (insurance company, shareholders, customers who purchased D’s product, etc.)
· Larger number of people bear small loss is better than one person bearing large one
· Ex. Individual purchasers of products pay tiny fraction of costs of injuries inflicted by product
· Don’t want to favor more wealthy/powerful people over others
· Share liability across all people
	· 

	Compensation
	· Function of tort law if:
· Serves to assist victim
· Helps people feel secure in taking socially-productive risks
· Liability not imposed to compensate victims; victims are compensation to achieve goals of CJ and deterrence
	Just because we want to compensate someone – how do we know when to and who’s responsible?

Could be better ways to help people, aside from litigation (more efficient options, quicker)

	Redress of Social Grievances
	· Populist mechanism: allows ordinary people to put authority (large, impersonal institutions) on trial
	· 

	Mixed System
	· Performs set of mixed functions – in some cases CJ/CR might dominate, others might focus on deterrence/loss distribution 
	· 




	THE JOHNSTOWN FLOOD

	Concepts
	Relation to Torts

	· Justifications for tort law


	· Compensation: People have a loss, maybe law should help compensate for that 
· Prevention: If liable in torts  incentive to make dam more reliable
· If there’s consequence for action  incentive to prevent action from taking place
· Accountability: Sending a message, societal determination of right and wrong
· Vindication: Communication, emotional support based on wrongdoing to victims, involvement in torts system should leave victim w/sense of humane participation in process
· Culpability

	· Reasons NOT to have tort law
	· Valuation problems, massive scale, hard to determine liability (so many people involved)
· Discourage progress/taking risks – discourage investment
· Difficulty of determining cause/who is to blame: was man or nature more responsible for flood damage?
· State or alternatives for enforcement
· Inefficient: so many claims, go through the system, could take years

	· Alternatives to the tort system
	· State compensation: have state provide remedies for people harmed
· treats innocently caused injury as social responsibility rather than matter of D’s personal responsibility
· when P & D both innocent, no justice in shifting P’s suffering to D  alleviate P through insurance/public benefit system (ex. Worker’s Comp)
· Insurance by owners of the dam, home owner’s insurance
· State regulation: have certain requirements the need to be met for dam to operate, ensure safety
· Contracts/charities: other options for remedies




THREE MAIN CATEGORIES OF TORTS:
1. Intentional – act that caused harm was intentional (fault-based)
2. Negligence based – act causing harm was unreasonable (fault-based)
a. Other fault based:
i. Breaching special duty (ex. teacher)
ii. Gross negligence
iii. Recklessness – knew/aware of risk, acted anyway with indifference
iv. Wilful and wanton – almost intentional, but not quite
3. Strict liability – liability for harm caused by act of D (regardless of intent/fault)

INTENTIONAL TORTS
Basic elements:
1.  (
*
All four must be present
)Act
2. Intent
3. Causation
4. Harm 
	Intentional Harm to Persons (two types)

	Physical Harm
 (
Contemporary understanding of battery combines harmful and offensive (physical and emotional)
)
Battery/Trespass to Person
· BASIC DEFINITION: an intentional physical contact with another person that causes harm
· Elements:
1. Defendant acts
2. With intent [depending on jurisdiction] to
a. Cause unlawful/unwanted contact or imminent apprehension of such a contact (Vosburg) OR
b. Cause  a harmful or offensive contact or imminent apprehension of such a contact
3. That causes
4. A harmful contact
 (
Intent = 
purpose
 (of producing consequence) OR 
knowledge
 (that consequence is s
ubstantially certain to result)
 
)
· Possible Standards of intent (jurisdictional split)
· 1) Vosburg jurisdiction - Intent to cause unlawful OR unwanted contact
· “unwanted contact” = reasonable person in circumstances would think
 the contact is unwanted
· Focus on unwanted nature of contact (rather than unlawful – ex. in Vosburg, contact was “unlawful” because teacher had called the class to order before the kick)
· Result of Vosburg v. Putney
· D held liable for causing injury to P for a slight kick
· Jury found that D did not intend to cause harm, but did act intentionally (moved his leg)
· Resulted in P’s lost use of leg  D held liable
· Garratt v. Dailey (boy pulled chair out from under woman who was about to sit down)
· D’s intent to be funny (5 year old boy, didn’t intend to cause harm) BUT court say did not matter
· What matters is if he intended unlawful/unwanted contact  unwanted contact occurred when P hit the ground
· D never touched her, but caused indirect contact (matters that D had purpose of unwanted contact occurring or knowledge (substantially certain) that it would occur  sufficient for intent)
· White v. Univ. of Idaho
· Music professor tapped his fingers on student’s shoulders while she was writing. P (student) claimed she suffered strong reaction  had to have rib removed, suffered nerve damage. D claimed he meant no harm, intended only to show her sensation of certain forms of playing – court rejected argument
· Followed Vosburg, found D liable for P’s injuries, with intent only to make contact

· 2) Restatement jurisdiction - Intent to cause harmful/offensive contact OR the imminent apprehension of such contact
· White v. Muniz
· Mentally disabled Alzheimer’s patient sued for assaulting and battering caregiver
· Court found that law required jury to conclude D intended contact AND intended it to be harmful/offensive

· Liability usually attaches at 3-5 years old (being a minor probably won’t exempt D from liability)

**Implied License
· Could change outcome for battery if P is injured/harmed/unwanted contact occurs where P knows it is likely to occur
· Ex. -- A sitting next to B. A is smoking cigars, blows smoke in B’s face.  Battery because A acts with intent to cause harmful/offensive contact OR  unwanted contact, and by doing so causes harm to B. 
· Ex. 2 – A sitting next to B in casino in Las Vegas. Smoke travels over to B  No battery because B has consented by implied license. B knows that smoking in casinos is legal, knows many people are likely to smoke there and has chosen to be in casino. Don’t want to allow battery claim in this case because otherwise smoking would need to be prohibited in all casinos 
· Implied consent = If A asked B, B would probably consent

Transferred Intent
· If purpose or knowledge was to hit/cause harm to A, but harm was actually done to B  still meets necessary elements for battery
· Even though person didn’t intent to cause harm to B, still had intent to cause harm  intent requirement met




	 (
Causes 
harm 
or 
offense
objective                 objective & subjective
)Emotional Harm

Offensive battery
· BASIC ELEMENTS:
· Defendant acts
· With intent [depending on jurisdiction] to
· Cause unlawful/unwanted contact or imminent apprehension of such a contact (Vosburg) OR
· Cause  a harmful or offensive contact or imminent apprehension of such a contact
· That causes
· An offensive contact
· Alcorn v. Mitchell
· Sore loser at trial spits in P’s face (inappropriate action in courtroom, P disgraced in front of large number of people)
· Corrective justice approach 
· P was wronged, legal system should fix it
· Utilitarianism
· If we don’t have cause of action for offensive battery  might lead P to retaliate
· Want to avoid that  create cause of action, encourage people to feel safe, discourage spitting (deterrence)
· To determine offensive battery claim:
· must have subjective experience of being offended AND his feeling must be objectively reasonable
· Ex. A spits in B’s face, but B thinks it’s funny (isn’t offended).  No claim for offensive battery, doesn’t meet subjective requirement. 


Assault
· Focused on emotional harm, overlap with battery BUT does not require contact
· BASIC ELEMENTS:
· 1) D acts
·  (
The harm is the imminent apprehension of unwanted contact. 
)2) with intent to cause offensive/harmful contact (same intent as battery – between jurisdictions – or imminent apprehension of such contact) AND
· 3) P is thereby put in such imminent apprehension (causation and harm) 
· Mere words are insufficient to cause harm
· apprehension must be both subjective and objectively reasonable
· **Context may create exception: battered spouse, words alone may have history of being followed by action  create the imminent apprehension of unwanted contact sufficient for assault). 
· I. de S. & wife v. W. de S.
· D threw/swung ax near wife at window, demanded wife open store and give D wine, husband sues on her behalf
· Court found assault based on wife’s imminent apprehension of being hit with ax
· CJ – if someone swings ax at you  scary, dignitary harm, deserves justice
· Utilitarianism – want to discourage people from swinging axes, could lead to physical harm, don’t want people to live in fear of imminent contact
· Peace-keeping purpose: discourage retaliation by providing cause of action for imminent apprehension of unwanted contact
·  Allen v. Hannaford
· Same fear exists for loaded/unloaded gun for potential victim (if person doesn’t know)
· Threat: focused on imminence
· If P knew gun was not loaded  no imminent apprehension
· Tuberville v. Savage
· P made comment to D (“if I could hit you I would, but can’t”) with his hand on his sword, D assaults and wounds P
· D asserts he acted in self-defense because P assaulted him first (BUT P claims he did not assault D because he specifically said he was not going to harm D 
· Court uses objective standard (what would a reasonable person think):
· Based on circumstances  no reasonable apprehension
· Focus on need for overt act – here words do not create any reasonable imminent apprehension (may be general fear, but assault requires imminent apprehension of contact) 
· Fear – not necessary to establish assault claim. If there is reasonable apprehension of imminent contact, doesn’t matter whether P is afraid of contact. Apprehension  ≠ Fear


False imprisonment 
· Requires a showing of false/wrongful confinement/imprisonment – not a simple restriction on movement

· BASIC ELEMENTS:
· 1) Words or acts (or omission) by D 
· Ex. of omission – someone locks someone else in apt., forgets/doesn’t tell them about the spare key in the drawer  causes confinement
· 2) intended to confine P
·  (
Could be evaluated by standard of reasonableness
)Intent = purpose to confine OR knowledge to substantial certainty that confinement will result
· Could be reckless/negligence if physical harm results (depending on jurisdiction)
· 3) that causes actual confinement or restraint AND
· Restraint: physical, or threat of injury to P or someone else
· 4) awareness by P that he/she is being confined/restrained (harm)
· Some jurisdictions & Restatement permit claim for false imprisonment even if P doesn’t have knowledge IF physical harm results 
· Bird v. Jones
· P was on public highway, prevented from going through by D (highway closed/blocked with benches for boat race)
· Court says no false imprisonment – based on public policy argument
· Don’t want any little inconvenience to court as false imprisonment
· Must be boundaries of confinement – “three walls do not a prison make”
· If street had been blocked in all directions, then there would have been confinement
· Requirements for “imprisonment”
· P must demonstrate either
· 1) confinement (physical, not necessarily requiring four walls – ex. could be confined to an entire city and still be falsely imprisoned) AND/OR
· 2) restraint (ex. movable prison – yacht case with husband who wouldn’t let wife leave)
· Notion of escape
· If you have to go through incredible measures to escape  you’ve been confined
· Ex. difference between being stuck on the first floor of a building and the 10th
· BASIC RULE: If a reasonable means of escape exists  no claim for false imprisonment
· Coblyn v. Kennedy’s Inc.
·               demonstration og physical power is enough restraint to satisfy false imprisonment elements 1 and 3
· P (70 yr old man) detained in dept. store when D security guard thought he stole an ascot
· Actual confinement determined by jury BUT words alone not sufficient for false imprisonment
· Contributes to other factors (guard was large, looming man, touched P, P is old, sickly, etc.)
· State statute allows reasonable detention for suspected shoplifters, but court looks at unreasonableness of P’s detention
· P was elderly, unlikely to steal, took ascot out while in store, unlikely he would do that if stolen
· Policy Considerations
· Want police to make arrests and detainments, comport with due process
· CJ – want people to be autonomous, not subject to imprisonment/confinement by others
· Utilitarianism – may create injury to society if people can be detained without consequence to Ds

 (
Extreme and outrageous
 = a reasonable person would exclaim “outrageous!” when hearing account of what happened
Harm
 – doesn’t need to be physical, but must show actual/physical damages (more than just general)
k
)
Intentional infliction of emotional distress (IIED)
· BASIC ELEMENTS:
· 1) D acts in an extreme and outrageous way 
· 2) intentionally (or recklessly)
· 3) causing
· 4) severe emotional distress to P (harm)
· ** severe reaction must be reasonable UNLESS unreasonable pre-disposition already known by D
· Severe distress must be substantial and enduring
·  (
Add 5 & 6 if directed at a 
3
rd
 party
)Restatement: distress that no reasonable man could be expected to endure
· BUT, courts except lower standard (ex. CA courts – highly unpleasant mental reaction – shame, anger, disappointment, worry, etc.)
· 5) by conduct directed at member of P’s immediate family who is present at the time OR
· 6) to anyone else present, IF they suffer bodily harm/injury
· Recklessness
· Person acts recklessly if he knows of risk of harm created by his actions OR knows facts that make risk obvious and proceeds anyway OR disregards substantial risk
· Wilkinson v. Downton
· D told P’s wife that her husband was in accident and to come quick as practical joke (P is husband) – caused nervous shock to wife
· Specific damages in case very insignificant (travel costs to come to “accident scene”)
· BUT, suit brought under fraud and deceit (IIED attached to another claim  recoverable)
· P recovers for 100l for emotional distress – actual harm that deserves remedy
· Playing this sort of practical joke (would normally cause reaction from reasonable person)  court wants to penalize it
· Shock factor/outrageousness may depend on circumstances
· Ex. if P hit by something while walking through frat row during party vs. hit while walking through quiet neighborhood (getting hit while on frat row less extreme/outrageous)
· Might want to address situation with assault/battery instead (other ways to handle situation)
· Overlaps with sexual harassment
· Sometimes may be able to seek damages for both; other times may need to choose
· Sexual harassment requires repeated conduct, IIED requires severe emotional distress
· Rooted in speech
· BUT if speech is punished, might raise 1st amend. issue  1st amend. may defeat IIED on freedom of speech grounds (ex. public figure, and socially commentary of public figures encouraged)





	Intentional Harm to Property

	 (
Invasion
 = D’s physical entrance (ex. walking onto land) OR D’s causing something to enter P’s land (ex. throwing rocks onto P’s land)
Intent
 = purpose/knowledge to substantial certainty that invasion will result
)Trespass to Land
· BASIC ELEMENTS:
· 1) Physical Invasion of P’s real property (act) [or causing something to enter upon P’s land] 
· 2) with the intent to physically invade the property
· 3) Causation (act causes invasion)
· 4) Harm (harm is presumed by the invasion unless the trespass is intangible)
· Harm may be found when trespass occurs above/below ground
· Ex. Airspace within 500 ft. above P’s property is protected  D’s entry = trespass
· Utilitarian view of trespass:
· Helps keep order in society
· Helps maintain peace – don’t want people regulating their property
· Deterrence – don’t want people to eventually cause harm (even if trespass initially does no harm, it may eventually if not regulated by tort liability)
· CJ view:
· A person’s land is an extension of one’s self (personal autonomy)  trespasser is essentially battering a person when he invades their land
· Dougherty v. Stepp 
· D went on P’s land for survey, caused no damage, decided (based on survey) the land was his
· Issue on appeal is whether/not trespass occurs when there is no damage to the land
· Court decides no additional harm (besides that presumed by invasion) needs to be caused to find liability for trespass
· ** “every unauthorized, and therefore unlawful entry, into the close of another, is a trespass”
· D’s intent was just to survey land, not to harm/cause damage to P BUT he had the intent to enter upon land (sufficient for element of trespass)
· BASIC RULES
· Don’t need to know who owns land
· Just intent to do volitional act (enter land) meets element  strict liability standard
· Only way D could have avoided trespass would have been to go to court and get a declaratory judgment (deciding land belonged to him) before he entered upon it

Trespass to Chattel
·  (
Difference with trespass to land – 
trespass to chattels requires P 
show harm
 that was caused by interference
.
)BASIC ELEMENTS:
· 1) Act (of  interference with P’s chattels/personal property)
· 2) with the intent to bring about interfering act
· 3) that causes
· 4) harm
· BASIC RULE:
· have to take chattel for substantial period of time or harm it in some way for c/a
· Intel Corp. v. Hamidi
· D kept sending emails complaining about Intel Corp. to its employees (D was former employee)
· Issue on appeal – was there trespass to chattels under CA law if there was no damage caused to computers?
· Property = Intel’s computer system (and possibly employee’s time lost by distracting emails sent by D)
· Free speech concern if web treated as property (although Intel wants to treat its slice of cyber space – email system – as real property/land)
·  D’s interference would be trespass (as it would if he entered land, even without causing any harm)
· BUT court finds concern with treating computers/cyber space as property – other causes of action could have been brought
· No harm found  no trespass to chattels
· Damages
· Historically limited to the reduction in value of the chattel (D therefore able to force P to take chattel back – full price awarded only in cases of complete destruction)

	


	



 (
Differences involving who can bring claim:
Conversion
 – owner
Trespass
 – possessor 
)Conversion (cousin of trespass)
· BASIC ELEMENTS:
· 1) Act of serious interference with chattels
· 2) Intent to perform that act
· 3) that causes
· 4) harm (dispossession or damage to chattels)
· Pay replacement costs/replevin (give it back)  damages
· Dispossession/destruction must be severe enough that the chattel must be replaced
· Trespass to chattel vs. conversion
· conversion requires greater harm to chattel itself (can ask for replevin)
· if owner isn’t in possession of property, there can’t be a trespass to the chattel

· Poggi v. Scott
· D sold barrels of wine owned by P
· “foundation for action of conversion… rests upon the unwarranted interference by defendant with the dominion over the property of the plaintiff from which injury to the later results”
· Good faith/bad faith/negligence/knowledge/ignorance irrelevant – the act itself is unlawful and redressible as a tort
· Damages
· Previous rule requiring full compensation for chattel has been relaxed
· The property taken can generally be returned as long as it hasn’t suffered substantial damage (conditional upon payment for the loss of interim use or for repairs)

Defenses to Intentional Torts
 (
** Contributory negligence & assumption of risk ARE NOT defenses to intentional torts 
)
Attack Prima Facie case – D may attempt to prove on of the elements no met
· Ex. no intent, no contact (for battery), consent therefore not offensive, etc 

*** ALL OTHERS = AFFIRMATIVE DEFENSES
Consent (Explicit & Implicit) 
· P says “I never consented,” D says “yes you did”
· P has burden of proof in battery, D has in all others
· Explicit
· “Go for it.”
· P gives obvious permission
· Implied
· Most common form of consent found in litigation
· Ex. Vosburg – if kick happened on playground  implied that P consented (playground common area for contact to occur)
· Implied license = implied consent
· Ex. when patients sign medical forms in a physician’s office  courts assume patients have read and understand them 
· Signature authorizes consent
· Consent may also be inferred by conduct (ex. woman who stuck out her arm to receive shot was considered to have consented, even though she never spoke and later said she did not know she was going to receive shot)
· Emergency Rule
· Medical treatment is lawful under implied consent when patient is unconscious and requires immediate medical attention to preserve health/life
·  (
Notes
1) Blanket consent form (signature on form which P didn’t actually read) 
 trumps oral consent, courts will read explicit consent
2) Sports – implied consent by playing the game (but factors are considered)
)Minors/incompetent adults
· Requires physicians to obtain consent from guardians (exception for emergency situations)
· Substituted Consent
· Need for adult incompetents – law protects guardians’ good-faith decisions
· Substituted Consent for the benefit of others
· Application varies (consent given/withheld by guardians for procedure)
· Ex. kidney transplant that would benefit a family member
· Utilitarian - May be enforced upon injured person at times for greater good of society
· Mohr v. Williams
· Assault and battery claim brought by P 
· D performed surgery on P’s ear (P gave consent for procedure on her right ear) but during procedure D found left ear was worse, performed surgical operation on left (couldn’t get P’s consent because she was under anesthesia  not a complete assault claim – she couldn’t see it coming)
· RULE:  if not an emergency, you need consent – period.
· patients can get someone to act as agent while they are under
· “Incision rule”

· Factors in considering Implied Consent:
· 1) Expectations
· Based on what person is doing and saying – what P says and does may help imply consent (ex. Woman coming through Ellis Island  consented to vaccination by holding out her arm without saying anything)
· 2) Relevant laws and statutes
· Ex. Statutory Rape – no consent based on age
· 3) Custom
· Sports – what is customary in sport  playing sport = implied consent to custom
· Where conduct is intentional or deliberate disregard for safety/reckless  D may be liable
· 4) Public Policy
· Other reasons to find implied consent (ex. Emergency rule, Subway example – during rush hour, implied consent that passengers agree to be touched)
· Limits on Consent
· 1) Capacity to consent
· Children: age prevents consent (sometimes depends on jurisdiction and context – was child old enough to consent to the act in question? (kickball vs. surgery)
· 2) Crimes
· Jurisdictional split and division of category of crimes
· If injured while committing a crime, can you recover?
· Ex. 2 people dueling and one gets shot (dueling is illegal activity)
· In some jurisdictions, P cannot consent to a crime  P can sue for injuries resulting from dueling match
· In other jurisdictions, P can consent to crime  P cannot sue for resulting injuries
· Zysk v. Zysk
· BASIC RULE: Party that consents to and participates in immoral/illegal act cannot recover damages from other participants for consequences of that act (**jurisdictional split – in other states P could recover damages for injuries resulting from illegal act)
· In some jurisdictions  P cannot consent to a crime (therefore can still sue for injuries that result from an illegal activity P agreed to participate in)
· Other jurisdictions  P can consent to crime (therefore cannot sue – intended to deter people from committing crimes)
· **Exception: crimes where lack of consent is element of the crime (ex. statutory rape)
· 3) Fraud
· Omission of facts/someone lied about facts  no consent
· lying to obtain consent “invalidates” consent
· 4) Mistake?
· Usually consent given/gained by mistake of facts is NOT a defense or limit on consent
· Mistake about something collateral (ex. prostitute can’t sue over fake money)
· BUT, if the mistake of facts rises to the level of fraud  consent will not be found
· 5) Duress
· Consent given under the threat of physical force, etc.  invalid
· 6) Scope
· Consent only goes so far as you give it
· Ex. consent for surgery in right ear only extends to right ear (doesn’t apply to ears generally/face/etc.)
· Ex. Girls – false imprisonment hypo
· Marney consented to going into fixture, not to being locked in AND she revoked her consent almost immediately (asked to be let out – means that he should have let her go within a reasonable time)
· Mental Disability
· McGuire v. Almy
· RULE: mentally disabled are liable for intentional torts if they are capable of forming requisite level of intent, and do so.
· CJ/Fairness – where loss must be borne by one of two innocent parties (P and D who lacks mental capacity)  responsibility should be placed on the party who caused the loss
· Utilitarian/Deterrence – makes the guardians/caretakers responsible for acts (more incentive to provide close watch)
· Administerability – easier to apply, keep clearest standard possible
· Distributive justice – if D’s family member/relative is able to pay for treatment  pay for injuries
· 
 (
Permits the use of reasonable force to prevent harmful/offensive bodily contact, other bodily harm, or confinement to one’s self or another.
)Self-defense and Defense of Others
· Justification defense
· What matters is what D reasonably should have thought
· BASIC RULES:
· 1) D must have reasonable belief  (reasonable mistake okay)
· 2) No defense of retaliation
· 3) No defense of provocation
· 4) No excessive force – D can only use force reasonable under the circumstances
· 5) Retreat NOT required – tough some jurisdictions required retreat before use of deadly force (no bright-line rule, matter of circumstance)

· Courvoisier v. Raymond
· RULE: objectively reasonable belief standard
· Want to encourage people to pause and consider course of action  court examines what D reasonably should have thought 
· Defense of Others 
· Person may defend 3rd party under same conditions and by same means he would use for himself if he correctly or reasonably believes 3rd party is entitled to self-defense and his intervention is necessary (Restatement 3rd)

Defense of property
·  (
Permits use of reasonable force to protect property (real or personal) BUT permissible force much more limited (can’t use wounding force – good person’s property worth less than bad person’s life)
Intent
If warning signs are posted 
 presumption that intent is to 
deter trespasser
No warning signs posted 
 presumption that intent is to 
injure trespasser
)Defending property always takes a back seat to defending life
· Is threat only to property? Or also to life?
· BASIC RULES:
· 1) Can use force to repel, but not harm
· 2) Can’t use deadly force/wounding force to protect property
· 3) Must ask to leave property before using force (if feasible)
· 4) Usually, must give notice (ex. Spring gun)
· Bird v. Holbrook 
· P entered D’s land attempting to get his pea fowl (bird) back; it wandered onto D’s property
· D had installed spring gun to “catch” intruders (had problems with people stealing from his garden)  upon entry P shot in knee
· BUT P entered during the day – no notice posted  no consent
· Can’t use wounding force to protect property (you can protect, deter entry – but can’t injure/wound)
· If D had been present – he would not have been justified in shooting P. Can’t use that sort of force while present  can’t use it while absent either
· **Even if P was trespassing – not justified in using wounding force to protect property (situation might be different if D also in danger/at risk)
· “wounding”
· Something more than harmful, but less than deadly force (D can harm, but not with wounding force)
· UNLESS something happens to shift defense of property into defense of self (then wounding force may be justified)
· “a good person’s property is worth less than a bad person’ life”


 (
Actor has 
reasonable belief in danger (serious threat of imminent harm)
 
 justifies necessity
)Necessity
· Justification defense (D admits to conduct, but claims it was justified by necessity)
· Defense of necessity applies with special force to the preservation of human life  defense of necessity definitely applies where there is threat to people, BUT less clear when the threat is to property
· Might apply when there is a serious threat to property, and only slight harm will be done to property on the other end, but most cases involve a threat to property AND a threat to human life (through spreading fire, sinking ship, etc.)
· CANNOT be used to preserve property at the expense of another’s minor physical injury
· Applies mainly to as a defense to property torts
· Could potentially be used as a defense for torts against people, but the damage must be slight
· BASIC RULES:
· 1) mistake as to necessity of action is okay  
· necessity defense can be used successfully even if it turns out the act wasn’t necessary (as  long as it was reasonable)
· 2) reasonableness of actions leading up to necessity irrelevant
· 3) do not need to make the BEST plan under the circumstances, only a reasonable one (even if there were other options)
· 4) private necessity is incomplete defense (must pay for damages to property, etc.)
· public necessity is a complete defense (don’t need to pay damages)
· 5) cannot cause substantial bodily harm to another 
· **question of whether or not you can use defense of necessity to prevent harm to yourself while causing slight harm to another is still open. BUT harm caused must be slight, not simply less serious than the physical harm avoided by D

· Ploof v. Putnam (**Vicarious liability = employer responsible for employee’s actions)
· Defense to P’s trespass to property  necessity
· P permitted to trespass on another’s property if there’s necessity to be there
· Land owner can’t repel trespasser if it’s necessary (can’t use defense of property if it puts another’s life in danger)
· Could be argued that under storm conditions, D used wounding force by sending P’s out into storm
· Determination of necessity:
· Must have been thought to be reasonable under the circumstances (by a reasonable person)
· Doesn’t matter if P created the risk/need for necessity – as long as at the moment they exercise necessity, a reasonable person would do the same

· Vincent v. Lake Erie Trans. Co. 
· P’s claim for trespass – D overstayed their welcome by remaining moored to the dock 
· act of trespass was tying ship to the dock – if Ds had just stayed without tying boat  no trespass
· if Ds had not tied boat and storm had slammed them into dock – would have been involuntary  no trespass 
· D’s defense of necessity
· Storm unsafe to go out to sea, good reason to stay (reasonable belief of danger)
· BUT incomplete defense
· If D’s boat had not damaged the dock  complete defense
· Because damage was caused  D responsible for paying
· BASIC RULE: private necessity is incomplete defense
· If D has to use P’s property  he must compensate P for any damage caused

· Public Necessity
· Ex. government damages your property
· Complete privilege  complete defense under tort liability


NEGLIGENCE – when is D liable for physical harm accidentally/inadvertently caused to P?
·  (
Plaintiff
)Negligence Torts: behavior that unreasonably risks personal/property injury to another and causes injury
 (
Fault
No Fault 
Fault
No Liability
Liability
No Fault
No Liability
No Liability
)Basic Elements:
1. Duty
2.  (
Defendant
)Breach
3. Causation
a. Cause-in-fact (actual, but-for cause) AND
b. Legal or proximate cause
4. Harm

 DUTY
BASIC RULE: when you act, you must do so reasonably with ordinary care that a reasonable person would use under the circumstances
· Must use reasonable care to avoid reasonably foreseeable harm
· Ex. You don’t have to drive a car, but if you do, you must do so reasonably
BREACH (can’t show breach without duty)
· Ways to demonstrate breach of basic duty of reasonable care:
· 1) Reasonable Person Standard
· 2) Calculus of Risk/Cost-Benefit Analysis (CBA)
· 3) Custom
· 4) Negligence Per Se (i.e. violation of statute)
· 5) Res Ipsa Loquitor (evidentiary tool)

1. Different Reasonable Person Standards
a. Physically Disabled People
i. Fletcher v. Aberdeen
1. RULE: hold physically disables person to reasonable physically disables person standard
a. also hold cities to standard of anticipating accommodating physically disables people
b. Mentally Disabled People
i. Breunig v. American Family Insurance
1. RULE: if you have mental disability, it can be negligent to put yourself in situations where your disability can injure others
a. if not notice of disability, no liability
c. Children
i. Roberts v. Ring / Daniels v. Evans
1. RULE: children held to reasonable person of their age standard UNLESS they are participating in more adult activities (then there is a higher standard of reasonableness)

2. CALCULUS OF RISK/COST-BENEFIT ANALYSIS (CBA)
a. Calculus or risk = precise economic meaning of reasonable care
b. Determining whether the risk outweighs the benefit (if it does  actor is likely negligent)
i. determined at time of breach
ii. can speculate probability of harm severity was GREATER than what actually occurred to establish a breach
c. Blyth v. Birmingham Water Works – (pipe rupture case)
i. cost/benefit analysis of “reasonable care”
ii. RULE: As long as company takes reasonable precautions (anticipating normal spectrum of weather) they have performed ordinary care
d. Osborne v. Montgomery
i. RULE: just because conduct hurts someone doesn’t mean the conduct was negligent
e. U.S. Carroll Towing Co.
i. reasonable person would expect bargee to be on board during regular business hours
ii. cost benefit analysis formula :  if B < PL and no precautions were taken = negligence
1. B = burden
2. P = probability
3. L = injury
iii. Cost benefit applied to Carroll:
1. Low burden – wouldn’t have been too much of a burden to keep bargee on board
2. High probability of the resulting harm – very likely that barge drifting in dock will crash into something
3. High severity of harm – barge is large vessel, crashing into something will cause extensive damage
f. Cooley v. Public Service Co.
i. Telephone company cable hit by electric power line, causes loud, jarring noise while P is talking on the phone
ii. Negligent acts: D (tel. co.) knew this could happen (power lines falling on tel. cables) AND failed to have baskets/other preventive measures to protect wires from falling  negligent
1. Argument for strict liability: P had no knowledge about how to make lines safe, BUT court says she should (to prove case)
2. If it was strict liability  power co. would have more incentive to take every safety precaution
iii. P’s suggestions (for basket to catch wires) not proven to be effective
1. More likely to cause death/injury
iv.  measures taken by the D were best precautions to take (given benefits and disadvantages)
v. Here, unlikely that P would have severe reaction
vi. 

g. BPL cost/benefit analysis assumption:
i. numbers are calculable
ii. tolerance for risk is uniform throught society

3. CUSTOM
a. TJ Hooper is the standard (custom is a factor but not dispositive
b. Titus v. Bradford (bad law)
i. Decedent employee riding on car, block came loose, car fell on top of employee killing him
ii. Court rules that standard of due care is test of custom – the usages, habits and ordinary risks of a business/industry
1. D’s work of shifting cars is part of business, not unusually dangerous
2. D not bound to use newest and best appliances, just reasonable care of his industry
3.  jury must apply that standard, not set new standard that would affect the whole industry
iii. **Hand Formula applied:
1. Need to figure out how much it would cost to make more safety precautions for transport (burden)
2. Probability: if they’re using people on top and cars fall  how often? We know at least once
3. Severity: P died  harm is severe
c. Mayhew v. Sullivan Mining
i. RULE: custom is not an excuse for gross recklessness
d. TJ Hooper
i. ***RULE: Although custom might reflect reasonable prudence, it is not dispositive
e. Rodi Yaughts v. National Marine
i. RULE: Contract law can bind parties to custom rule
1. explicit contract terms override custom




 (
Pros of Custom
Cons of Custom
Uniformity: everyone in industry knows/has same expectations
Administerability: don’t need to weigh acts/consequences, know it’s already customary
Expertise of industry (in good position to know what options work most effectively)
History of success
Efficiency: industry on its own, market forces develop best practice
Predictability, objective standard
Discourages innovation: no need to improve if you’re protected/shielded from liability by custom
Negative externalities
Market failure (not exerting pressure for improvement)
Custom itself may be substandard (
T.J. Hooper
)
Doesn’t consider specific facts of case
Courts best situated to make policy decisions
Disconnect of expectations: parties may have different expecations/knowledge
Bargaining power might be issue – one party might now have bargaining power to object to customs
Insufficient data about custom
)








4.  Medical Malpractice
BASIC RULE: the standard of care for medical malpractice:
· Plaintiff must show that physician departed from generally recognized and accepted practices and procedures that would be followed by average, competent physician in D’s field/similar circumstances
· If you fail to conform with custom (national standard of care)  liable for harm caused
· Follow custom = completely shielded
· Policy reason to encourage people to become doctors (doctors stand to lose so much from med. mal.  test seeks to protect them from unwarranted liability)
· Do what the custom is  shielded from liability 
· Jury wouldn’t have same level of knowledge as medical professionals  standard of care determined by medical custom
· Similar to standard of care for expertise:
· If party is expert/specialized in a particular field  reasonable care is standard of care a reasonable expert would use
Med. Malpractice rule  (general rule is that plaintiff must establish): 
1. Medical norm for doctors in that specialty (general v. specialty) [DUTY]
a. bruen standard: you can depart from norm if you get signed release and need to defer patient when issue is outside your expertise
2. Departure from the norm [BREACH]
3. Causation
4. Injury

a. What is the “norm”?
i. 1) must be advocated by a considerable number of doctors, OR
ii. 2) accepted by reputable, respected and reasonable minority
iii. BUT, only 1) standard is accepted if doctor says treatment is not customary, but is alternative accepted by respected minority AND patient consents  doctor would be shielded from liability
Hypo – Jake goes to rural doctor who fails to diagnose sever back condition that easily could have been detected with use of an MRI machine
· The doctor is obligated to follow the national standard of care
· Could/should have referred Jake to another doctor to get the MRI
· Negligent act = not ordering the MRI (not negligent for doctor not to have the equipment)
· Medical resources available to physician are one circumstance in determining the skill and care required (in this instance, reasonable care would have required only a referral)
· EXCEPTION: in emergency situation – doctor gets pass for giving sub-standard care
b. Lama v. Borras
i. P had bad pain, D (doctor) performed two surgeries, did not engage in “conservative treatment,” no pre/post op antibiotics
1. P developed infection  hospitalized for several month
ii. Negligence claims: 
1. D failed to provide proper conservative med. Treatment
2. Premature/improper discharge after surgery
3. Negligent surgery performance
4. Failure to provide proper management of infection
iii. Court focuses on conservative treatment (both expert witnesses  (P’s and D’s) testified that standard practice is to postpone surgery whole P undergoes conservative treatment and absolute bedrest)
1. Here, D didn’t manage conservative treatment plan for P, only ordered smoke-free relaxation (not bedrest)
iv.  doctor WAS negligent because he deviated from the national standard of care
1. If majority of doctors had said surgery was standard approach  he would not be liable (but not what happened here)
c. Murray v. UNMC Physicians
i. RULE: Expense does not play into a doctor’s duty of reasonable care
5. Informed Consent
i. Canterbury v. Spence
1. RULE: Doctors have to divulge material risks in non-technical terms *hindgsight doesn’t matter
a. alternatives
b. risks of NOT being treated
c. must divulge ingo. that would have changed patient’s decision
d.  risk of infection obvious enough to not require disclosure
e. 


6. Negligence Per Se (when a statute has been violated)
a. Elements:
i. statute requires D to engage in certain conduct (duty)
ii. D fails to conform (breach
iii. P w/in class of those for whom statute was enacted
iv. statute was enacted to prevent injuries of the character which occurred
v. failure to conform to statute was cause of injury (causation + harm)
b. even if statute was not criminally enforceable because it was (even unofficially) on the books, ppl were on notice and it is stil relevant to civil matter
c. *exception - where abiding by statute would be more dangerous than not
1. actor neither knows or should have known factual circumstances correspond with the statute

Hypo – D’s clerk properly labels poison but P transfers it to unmarked bottle at home, and his wife drinks it and dies. 
· P not liable under negligence per se standard, BUT could still be found negligent
· Statute not directed at what people do in their houses  P not negligent under statute
Hypo – same facts as Osborne, BUT intestate can’t read
· Could be causation issue: if person couldn’t read  might not have mattered if the bottle was labeled or not
· BUT, they could have had someone read it for them  still negligence per se
Hypo – same facts, but intestate knocks over unlabeled bottle causing injury to her foot from broken glass
· NOT negligence per se – failure to label bottle did not cause injury

d. Garris v. Scott
i. sheep swept overboard case
ii. Holding: negligence per se not available because statute violated was no enacted to prevent sheep from being swept overboard
e. Telda v. Ellman
i. Customary practice to walk against traffic, Ps sue for being hit
ii. Ds say Ps were contributorily negligent for walking with traffic, BUT it was safer in this instance (less traffic on that side of the road)
iii. Statute was codification of customary practice, BUT there was also customary exception (walk on the side with less traffic)
1. Court determines that legislative intent was to codify the custom AND the exception (if they did not want to include exception, they would have said so)
iv. RULE: codifyin a custom might, depending on statutory interpretation, codify a customary exception
f. Martin v. Harzog
i. Holding: Driving w/out lights on could be negligence per se but you still have to prove causation
g. Brown v. Shyne
i. P hired D to give her chiropractic treatment, but D not licensed to practice medicine (held himself out as being able to diagnose and treat disease)
1. D guilty of misdemeanor for claiming he was licensed to practice medicine
ii. There is violation of statute, BUT also need to show deviation from standard of care (causation issue)
iii. We have licensing to lead to a standard of care, not just to have a license
1. At time, would have been impossible for D to get license (they were not granted to chiropractors at time)
2.  may have informed majority’s reasoning (in also considering deviation from standard of care)

7. Res Ipsa Loquitor
BASIC RULE:  invoked when P tries to establish D’s negligence by circumstantial evidence
8. P must show that it was more likely than not that the act was caused by negligence, and more likely than not that it was the defendant’s act that caused the negligence
9. Jury should infer negligence from the very fact of the injury/accident
10. Must be reasonable evidence of negligence, but where thing is under management of defendant/his servants, and the accident is such as in the ordinary course of things does not happen if those managing it use proper care  reasonable evidence (in absence of D’s explanation) that accident arose from want of care/negligence
11. Allowing circumstantial evidence to stand-in for direct evidence to establish claim  becomes D’s burden to prove he was not actually negligent
a. Byrne v. Boadle
i. falling flour case
ii. Holding: the accident itself was evidence of negligence
b. Requirements for Res Ipsa Loquitor 
i. event doesn’t ordinarily occur in the absence of negligence
ii. it must be caused by agent or instrumentality w/in exclusive control of D
iii. must not be due to any voluntary action or contribution on part of P
c. Larson v. St. Francis
i. Holding: hotel furniture not in “exclusive control” of D
1. UNLESS hotel knew or had reason to know of customers’ behavior
d. Ybarra v. Spangard
i. P had surgery, woke up with pain in right arm and shoulder (something he never had before); complained to doctors and nurses, pain got worse – resulted in paralysis and atrophy of the muscles
ii. P went to other doctors, gave opinion that injury was result of trauma/pressure/strain
iii. P named numerous people as Ds (including doctors and nurses)
iv. Prosser Test:
1. 1) injury doesn’t normally occur during appendectomy  more likely than not caused by negligence
2. 2) caused by instrumentality within exclusive control of D (at issue in this case – multiple Ds)
3. 3) P not contributorily negligent because he was unconscious
v. Court says policy of  RIL is served by applying it here, even though it doesn’t actually fit – similar to flour barrel coming out of window
1. Information disconnect; D has all the info, P doesn’t 
2. Ex. If it was nurse who put block under P’s shoulder  doctors can explain and escape liability
a.  shield of protection for doctors
3. Might create conspiracy of silence (if doctors don’t want to say who it was  nothing proved  no relief for P)
4. BUT by holding everyone responsible  truth more likely to come out
vi. Case could extend RIL; held all Ds liable, had them figure out amongst themselves who was negligent
vii. RULE:RIL especially applicable when P was unconscious

12. Duty II – Affirmative Duty
a. general rule = no obligation to act
b. misfeasance = commission of a wrong
c. nonfeasance = failure to act  <- not actionable
d. Buch Armory
i. RULE: you owe no duty to trespassers
e. Hurley v. Eddingfield
i. RULE: doctors have no obligation to take on patient 
f. Saldano v. O’Daniels
i. RULE: you have a duty to not obstruct others acting as good Samaritans
13. Exceptions to No Affirmative Duty Rule
a. Creation of Risk
i. Mont gomery v. National Convoy & Trucking
1. RULE: when you create the risk, you have a duty to act “reasonable under the circumstances”
a. may have a duty to rescue if you created the risk
b. no protection for gross recklessness (except emergency personnel)
ii. Yonia v. Bigan
1. RULE: encouraging someone to take risk is NOT creation of risk (unless the other person is a child)
b. Good Samaritan laws		
i. Van Horn v. Watson
1. CA good Samaritan rule
a. applies in all care given in emergency situations
2. Vermont good Samaritan
a. criminal fine for not giving care where someone is in danger and, at no risk of danger, you don’t help them
c. Undertaking
i. Coggs v. Bernard
1. RULE: Anyone who undertakes to do an act is liable to an action if because of his neglect, damage occurs
ii. Marsalis v. LaSalle
1. RULE: another example of someone relying on promise (like Coggs)
iii. Erie R.R. v. Stewart
1. RULE: If anyone undertakes to take a precaution, even though not required to by statute, and then removes this precaution w/out due notice, they are negligent and liable to an injured party (reliance theory)
a. undertaking safety precautions establishes a duty to upkeep safety precautions
iv. Moch v. Ronsselaer Water Co.
1. Rstmt. 2nd of Torts §324A – Liability to 3rd Persons
a. Duty of One who Takes Charge of Another who is Helpless (applies to third parties too)
i. One who, being under no duty to do so, takes charge of another, who is helpless adequately to aid or protect himself is subject to liability to the other for any bodily harm caused to him by
       a. The failure of the actor to exercise reasonable care, to secure the safety of the other while within the actor’s charge OR
       b. The actor’s discontinuing his aid or protection if by doing so he leaves the other in a worse position than when the actor took charge of him
d. Special Relationships
i. No complete list of special relationships – cts. can establish new ones
ii. policy driven consideration
iii.  list of currently recognizes special relationships:
1. Third-party beneficiaries to contracts
2. Business/social
3. Landowners/guests
4. Landlords/tenants
5. Parents/Children
6. Schools/students
7. Common carriers/passengers
8. Spouses
9. Doctors/patients
iv. Kline v. 1500 Mass. Ave.
1. RULE: Special relationship exists between landlord and tenant
a. ONLY duty when it is foreseeable that particular crime will occur on property (usually the same kind of crime – see difference in shopping mall case p.527)
i. i.e. only when landlord is on specific notice
2. P criminally assaulted and robbed in hallway of her apt. complex
3. Court found landlord liable because he was the only one with power and control over common areas  he had ability to control safety measures within the building
a. Tenant not able to hire a guard, lock all exterior doors  least cost avoider for LL to be accountable
b. Police also don’t have access to common areas
4. **usually third-party criminal activity would break chain of causation, but here LL’s failure allowed criminal conduct to occur (allowed intruder to get access to building and to P)
5. Rule requires Ps to prove that assaults came from intruders, not residents
a. If resident attacked P  safety measures taken by LL would be irrelevant 
6. Since ability of one party to protect itself is impaired by submission to control of the other  the other has duty to take reasonable precautions to protect the other from assaults that can be reasonably anticipated 
a.  no liability if assault was sudden and unexpected

Hypo – mobile home park rents unit to gang members (manager did not know they were gang-affiliated); tenants complained, made accusations, but manager did not evict them; shoot-out occurred and tenant hit by stray bullet
· Could hold LL liable IF he had knowledge
· BUT could also be liability to LL if he evicted tenants only on assumption that they were gang members
· Here, LL not liable – not clear that tenants were gang-affiliated (and status would not have been enough to evict)  duty was NOT to evict

Hypo – FedEx delivery person goes to apartment, notices door is propped open and men are loitering outside gate; after entering complex she is assaulted by three assailants; tenants had complained about crime in the complex, LL had hired nighttime security (were considering adding daytime); had also receive notice locks were broken and several attacks had taken place
· No landlord/tenant relationship – delivery person is performing her job  duty overlaps a little bit (she is invitee  treated like tenant)
· In contrast to other hypo, lots of evidence of crime, landlords had plenty of notice 
· BUT, P loses 
· She couldn’t prove whether assailants were tenants/intruders
· If tenants  all security measures being in place might not have prevented attack
· If intruders  failure to secure premises would have caused attacked (causation)
· High burden on Ps, but don’t want LLs to be overly burdened
· LL has duty to protect residents from other residents if he has notice (ex. criminal record)

v. Tarasoff v. U.C. Regents
1. cts. find U.C. Regents did have a duty to inform Tarasoff via doctor-patient relationship
· RULE: duty to tell reasonably identifiable victim if great bodily injury
· is reasonable shrink would think there was a threat = duty owed
· no need for serious threat under Tarasoff
CA Civ. Code 43.92: adopts Tarasoff rule +
a. also have to make reasonable efforts to tell potential victim and the authorities
b. serious threat has to be “communicated” for duty to arise

2. Rowland factors (factors when creating new special relationship)
a. foresseability of harm to P   most apparent and obvious to ct. in Tarasoff
b. Degree of certainty that P suffered injury
c. Closeness of connection between D’s conduct and injury suffered
d. Moral blame
e. Policy of preventing future harm (deterrence)
f. extend of burden on D
g. consequences to community imposing duty
h. insurance (availability, cost, and prevalence) 
Utilitarian: better to have liability be less stringent
· Don’t want to discourage people from seeking therapy
· Rules interfere with therapeutic process because doctor has to warn patient that confidentiality will break
· BUT, Tarasoff adopted all over country (except TX)  doctor has duty to want the authorities and victim
· **has to be threat to kill specific person
Hypo – instead Poddar tells his best friend he intends to kill Tarasoff instead of therapist
· Best friend has no legal duty to warn (ethical – but no duty under tort)
Hypo – patient seeing therapist to deal with anger management issues; is upset by war in Afghanistan, tells therapist next time President Obama comes to town, he’s going to kill him
· Therapist can reveal, but doesn’t have to if he thinks the threat isn’t legitimate
· Therapist must evaluate: is this a serious, imminent threat?
Hypo – therapist has patient to is HIV positive; patient having unprotected sex with women he picks up at bars
· No specific victim  no duty
· BUT, if patient was married, and wife didn’t know about HIV status  known victim  doctor would have duty to warn/report
Hypo – patient sees therapist because she is depressed; talks about killing herself, and ultimately commits suicide; parents sue therapist for negligent treatment, failure to hospitalize, and failure to warn
· Parents can sue on Bella’s behalf for malpractice
· Age issue:
· If Bella is over 18  no duty to warn parents
· If she is under 18  duty to warn parents
· Under Tarasoff, there is duty to hospitalize 
· 

14. Landowners of Occupiers
i. Robert Addie & Sons v. Dumbreck
1. RULE: no duty to trespass (except no willful and wanton conduct)
ii. invitees – normal duty rules apply
1. ppl who go on property to do business
2. accompanying a shopper makes you an invitee
3. Rstmt. definition : anyone who goes into public part of commercial space
iii. licensee – duty only to ensure there is no trap or concealed danger
1. social guests
2. implies licensees
3. you can behave unreasonable in the company of invitees
iv. trespasser – duty only to avoid willful misconduct or reckless disregard of safety
b. Exceptions to Traditional Landowner Rules:
i. willful/ wanton/reckless
ii. Attractive Nuisance
c. Attractive Nuisance
i. Rstmt. Definition:
1. attractive to children
2. artificial condition (man-made)
3. possessor knows or has reason to know children will trespass
4. Possessor knows or should realize the condition creates an unreasonable risk of death or serioud harm to children
5. child did no assume risk
6. Risk-utility calculation supports eliminating condition
7. Possessor failed to exercise reasonable care
d. Active operations = business-like behavior that requires higher standard of care
i. ex. pool party (equivalent to opening a public pool)
ii. ex. ice skating on frozen lake
e. Rowland v. Christian
i. P injured when faucet broke in D’s house 
1. under CL, would be treated as licensee – court would consider whether danger was concealed; if it was  D would need to give P warning and would be liable if he had not done so adequately
ii. Now, owners have single duty of reasonable care in all circumstances
1. Better to have duty extend to all circumstances – man’s life not less worthy of protection because he is on land without permission or without a business purpose
iii. RULE:  proper test is whether D has acted reasonably in management of his property in view of probability of injury to others
1. P’s status as trespasser/licensee/invitee may have some bearing on D’s liability, but not determinative
Hypo – D owns property with woods in the back, doesn’t know that children use it as a shortcut to their bus stop. If he fails to maintain the trees in his woods and branch falls on trespassing child – is he liable?
15. Under CL, no duty to trespassers
16. BUT, CA law different after Rowland
a. Might create duty to put up signs, fence in property, etc. to provide protection to trespassers
b. Closer call about the nature of the duty (how far it extends)

Hypo – same facts, except landowner knows that woods are used
17. Duty exists and broader scope of duty because landowner has knowledge
18. Might need to evaluate reasonableness of not maintaining trees
19. BUT duty is not necessarily to maintain trees – could simply be to put up signs/fence in his property
20. If owner knows and does nothing  hasn’t satisfied duty

Hypo – D owns retail jewelry store, has allowed cracks on the floor to develop which could be unsafe to customers; one night, P burglarizes store, slips on one of the cracks
21. Under CL – no duty (trespasser, AND P is committing criminal act)
22. Under Rowland:
a. Moral blame – doesn’t seem fair to offer protection to a burglar
b. BUT, duty exists to any trespasser, regardless of why they’re trespassing


c. 3 Rules in the U.S.
i. Common Law (minority)
ii. Rowland Rule (CA, NY, Mass.)
1. general reasonableness (ad hoc fact specific to each land occupier)
iii. English Rule (prevalent – maybe majority)	
1. gets ride of invitee and licensee distinction -> both get traditional invitee rule
2. maintains no duty to trespassers rule

23. Contributory Negligence
a. definition = running an unreasonable risk of harm to one’s self
b. same elements of regular negligence
c. rule – traditional – mid-20th century = P’s negligence could bar recovery
i. Butterfield v. Forrester
d. Gyerman v. U.S. Lines Co.
i. P longshoreman, unloading fishmeal onto pallets 
1. Fishmeal was improperly stacked/difficult to work with, should be loaded in a certain way to prevent accidents
2. P notified chief marine clerk about problem before beginning work, was told to proceed anyway (didn’t inform supervisor, as required by the union)
3. P injured when fishmeal fell off forklift
ii. Clear negligence by D (fishmeal improperly stacked)
1. D was put on warning, P told employee of D who didn’t do anything to fix the problem
iii. Court found that P was contributorily negligent in not informing supervisor (not in unstacking, since that was his job  court found that P acted reasonably in continuing once he spoke to marine clerk)
iv. BUT, no evidence to prove that if P has informed supervisor, conditions would have been safer (no evidence of safety measures that would have been taken)
e. Modern Rule – Comparative negligence
f. Exceptions to traditional contributory negligence rule
i. D needs to prove P’s negligence
ii. Emergency doctrine (can be “unreasonable” in an emergency)
iii. Last clear chance
1. Fuller v. Illinois Central R.R.
a. RULE: “The party who has clear opportunity of avoiding the accident, notwithstanding the negligence of his opponent, is considered solely responsible for it”
i. total bar to recovery in traditional contributory negligence j.d.’s
ii. recovery reduction in comparative fault j.d.’s
24.  Comparative Negligence
a. pure apportion fault
i. Li v. Yellow Cab Co. of CA
b. impure/modified: if P’s negligence is >50%, contributory negligence is a complete defense
25. Emergenct doctrine
a. emergency excuse not a bar to recovery in traditional j.d.
b. factored into considerations in comparative fault j.d.’s


ASSUMPTION OF RISK

BASIC RULE: asks whether P deliberately and voluntarily encountered a known risk created by D’s negligence 
· If so  no recovery
· Plaintiff appreciated the risk, but undertook activity anyway
· Complete defense in negligence (but changed in comparative negligence – some suggest assumption of risk no longer exists)
· Can be either Explicit or Implied assumption of risk

Explicit Assumption of Risk
· Similar to explicit consent
· Governed by contract principles
· Public policy considerations:
· 1) Clarity of Waiver  Can be voided if unclear as to what risks person is exposing themselves to
· Necessary to explain what the dangerous risks are
· 2) Importance of service/good to individual
· 3) Availability of alternative options
· If you need it and can’t get it elsewhere  service is important to individual
· 4) Severity of danger

Implied Assumption of Risk
· Court implies assumption of risk based on action person takes
· Traditional approach:
· 1) P has specific knowledge of risk
· Should be actual knowledge, but might now always be the case (may be constructive knowledge of an inherent risk of an activity)
· 2) P appreciated the nature of the risk
· 3) P voluntarily proceeded
· **Restatement adds willingness by P to accept responsibility for risk
· Ex. P voluntarily proceeded, but Ds would be responsible for injuries 
· Not adopted by most courts
· BUT, changes after Knight and Kahn (see chart)

Lamson v. American Axe
· P worked for many years, job was to paint hatchets (small axes)
· One year before accident, new rack installed where hatchets dried after painting, less safe  P complained to superintendent 
· P told to work with new racks or quit – P worked, hatchet fell  P injured
· Court held that P knew better than anyone danger posed by new racks and likelihood they might fall 
· Likelihood of risk not posed by another’s negligence but by permanent condition of the racks 
· P stayed  P assumed the risk (implied assumption of risk based on P’s conduct in continuing to work)
· D was still negligent: created unreasonable and unsafe working conditions BUT P was aware of risk more than anyone else  assumed the risk (complete defense for D)
· **difference with contributory negligence:
· A reasonable person in P’s position would also have continued working  not unreasonable
· No evidence P was contributory in the way he put the axes away  no contributory negligence
· Case took place in 1900 MA – P out of luck (only option was to quit his job – under Gyerman, considered unfair)

Murphy v. Steeplechase Amusement Co.
· P injured himself when he and his wife stepped on “The Flopper” 
· P’s negligence claims: belt dangerous to life and limb, stops and starts violently/suddenly, not properly equipped to prevent injury, operated at fast and dangerous speed, not supplied with proper railing
· BUT court finds that P assumed the risk
· P saw what the ride looked like while standing in line, saw how it worked, saw other people falling  can’t later complain about injury from falling (that’s what the ride is intended to do)
· P may have had claim if there was an unpadded pole/post that caused an injury (would probably be considered unreasonable)
· Ps can only assume risks they know about
·  if P didn’t know poles were unpadded, might not have assumed that risk
· D would not have been found negligent under Hand Formula (CBA – only one injury  low probability)
· Might have been negligent under reasonable person standard (maybe unreasonable to have attraction that could cause injury, and is intended to make people fall)
· Customary unreasonableness of rides at the time
· No laws for regulation at the time  not negligence per se

BASIC RULE: can’t sue for risks that are inherent in activity 
· Ex. moguls (bumps) on ski slope – falling/injury going over moguls is inherent risk of skiing
· Could have claim if there was hazardous debris within the moguls (not reasonable, not something reasonable skier would expect, hidden danger  not a risk that was assumed)

TRADITIONAL ASSUMPTION OF RISK
	1- P has specific knowledge of risk
	2- P appreciated the nature of the risk
	3- P voluntarily proceeded

SPECTATOR SPORTS
· All spectators share common knowledge of injury from attending athletic events
· Particularized evidence tends to confirm that any individual P has this knowledge
·  exceptions only exist where spectators let their guards down (ex. spectator hit by foul ball while reaching for wallet to pay for concession item)
Hypo – hit in the head with a foul ball in stands along the 1st base line at Padre’s game
· P has assumed the risk
· Would be different if P was sitting behind home plate (protected by net  P expects to be shielded from foul balls)
· BUT, if P saw hole  he assumed the risk by continuing to sit there
· Must have an appreciable amount of time to perceive the risk and report it
· 
Knight v. Jewett
· P playing two-hand touch football, asserts she told D not to play so rough (or she would quit)
· few plays later, D hit P, stepped on her hand, caused injuries  P had to have finger amputated
· not clear whether D heard P say not to play so rough  could be negligent in unreasonably playing rough
· D’s argument/defense: assumption of risk
· P assumed risk of injury just by playing BUT that’s not at issue here
· P assumed risk of D’s negligence and unreasonable conduct (applies in every amateur sport)
· BUT P didn’t assume risk of reckless/intentional tort
·  now applies to all Ps in amateur sports (assume risk of other people playing negligently)



[image: ::::Screen Shot 2017-03-30 at 8.47.21 PM.png]
· implied, primary assumption of risk = inherent risk
· firefighter rule
· complete defense
· impled, secondary, reasonable assumption of risk = full recovery
· implied, secondary, unreasonable assumption of risk = reduced recovery (comparative fault)
· once in impled assumption of risk land, determine if risk was inherent (if it was primary, implied) -> is so, stop there
· then ask 3 questions to determine if there is assumption of risk
· THEN determine reasonableness normal way
· *don’t need to do this in traditional contributory negligence j.d.’s (recovery barred once assumption of risk established)

Ex. Lamson was secondary implied assumption of risk case.
· There WAS duty owed to P (by his employer) but he knowingly encountered the risk
·  was he unreasonable or reasonable in assuming that risk?
· Court says he was unreasonable (although would probably be considered reasonable today because he followed instructions of his employer)
· Reasonableness still measured by the original three factors (whether P had knowledge of risk, appreciated the nature of the risk, and voluntarily proceeded anyway)
Ex. Murphy – you have duty to customer (to protect them generally), BUT don’t have duty to protect them from inherent risks
· Becomes about primary assumption of risk
·  no longer about questions of reasonableness
· D doesn’t have duty to Ps (depends on scope of the duty)
· Some duty exists, but how large is scope?  doesn’t include inherent risks
· If D didn’t pad one of the posts  becomes secondary because D has duty to provide reasonable protection to customers
· If P knew  question is whether assuming the risk was reasonable or unreasonable (to go on ride if it was unpadded)

Kahn v. Eastide Union High School
· **adopts as majority the view in Knight 
· P (14 year old) novice member of D’s swim team; dove in shallow racing pool on practice dive and broke her neck
· Negligence claims: injury caused by coach who failed to provide her with instructions on diving into shallow pool; lack of adequate supervision; coach breach duty of care by insisting that P dive even though she didn’t want to 
· Court ruled that coach did have general duty toward student BUT not a specific duty:
· No duty to protect against the negligence of coaches (policy reasons – don’t want to chill coaches, discourage them from pushing athletes)
· Case remanded to determine whether the coach’s actions were reckless/intentional (and therefore outside the scope of negligence)
· **reckless = far outside the standard of care, recklessly disregarding a substantial risk of harm
·  coaches NOT held to reasonable standard of care
· AND amateur sports not held to reasonable standard of care

FIREMAN’S RULE - (primary assumption of risk)
· One who has knowingly and voluntarily confronted a hazard cannot recover for injuries sustained thereby
· Most fires are caused by negligence  too burdensome to hold all those who careless cause/fail to prevent them liable for injuries suffered by experts retained with public funds
·  pay fireman appropriate salary and provide worker’s compensation for injuries incurred in line of duty
· Not about how Ds contributed to starting fire
· No duty to protect fireman from fires (inherent risk of their job)
· **doesn’t apply to arson
· ONLY for negligence

CAUSATION
· causation rule statement - causation is comprised of but-for causation and proximate causation

CAUSE-IN-FACT    (Actual cause, but-for cause, factual cause)
BASIC RULE: actual cause/but-for test – 
· Jury must determine by a preponderance of the evidence that but-for defendant’s tortious conduct [or P’s negligence – for comparative negligence purposes] in ________, the injury would not have occurred
· BUT, but-for test doesn’t always work when facts are more challenging/complicated
· Restatement: tortious conduct must be a factual cause of physical harm for liability to be imposed
· Conduct is factual cause of harm when the harm would not have occurred absent the conduct
New York Central Railroad v. Grimstad
· P (captain of barge) fell overboard, didn’t know how to swim – drowned
· Negligence claim: failure to have life preservers/buoys/other appliances for safety on board 
· Trial court found that D was negligent (in not providing safety devices)
· CBA: low cost of getting buoys compared to member falling overboard and drowning
· Custom suggests buoys would be onboard
· Reasonable person would have buoys on board
· Court doesn’t consider assumption of risk/contributory negligence (no facts to show P was negligent in falling overboard)
· BUT, as captain P should have known boat didn’t have safety measures and knew he couldn’t swim  might have assumed the risk
· Not a bright-line rule that you can’t assume the risk of death (ex. skydiving), but would need more info for this case
· D’s argument: nothing to show that safety measures would have saved P’s life even if there were on board
· 2nd Cir. agrees  no evidence that even if P’s wife got there in time, she could have thrown the life buoy directly to him, been successful in saving him, etc. 
· Case is problematic  not followed

Zuchowicz v. United States
· P given a prescription by gov’t hospital (D) for twice the maximum dosage of drug 
· Negligence claim: gov’t hospital prescribed twice the maximum dosage of drug danocrine
· Limit set by FDA: statutory  negligence per se (FDA is administrative agency, but almost like a law)
· Could also use CBA: gov’t had no reason for prescribing higher dose; doctor made improper prescription
· Court found that prescribing the drug itself was not negligent even if drug turns out to be cause of negative consequences
· BUT negligent act was overdose of the drug prescribed
· P presented expert testimony – expert said he believed overdose caused PPH
· Once P establishes that there was breach of duty, burden shifts to D to prove it wasn’t the cause of the injury
· But here, there was evidence that there were other things that didn’t cause the disease ( more likely the overdose did)
· If P had family member that had taken the meds at the appropriate level and died  would have provided evidence that the overdose was not the cause
· RULE:
· a) if act increased chances that a particular accident would occur; and
· b) a mishap of theat very sort did happen, this is enough to support a finding by a trier of fact to conclude the negligent behavior caused the harm
· burden then shifts to D to disprove cause-in-fact/substantial factor
· 
LOST CHANCE
Several Approaches:
1. Justice Pearson’s approach
· P should get damages for his lost chance at survival
· Depends how much we value a person’s life at
· If person has less than 50% chance of survival  36% chance of survival when mis-diagnosed = 36% value of life 
· If P had greater than 50% chance of survival  P gets full recovery
· Adopted in some jurisdictions
2. 2nd Cir.’s approach (Herkovits)
· Doesn’t give percentages, just expenses
3. Other approach
· If P had less than 50% chance at the time of diagnosis  can’t recover at all
· approach of CA appellate cts.
· CA by in large not compensating lost chance
Herkovits v. Group Health
· P has lung cancer with less than 50% chance of survival; D diagnosed late, P’s chance of survival decreased 14% by late diagnosis (average number, not necessarily particular to P)
·  At time of diagnosis, P has 37% chance of survival
· Question is – if P was already more likely than not to die, can D still be held liable for decreasing chances by 14%?
· Court says YES (policy)
· Don’t want doctors to provide patients that have a less than 50% chance of survival with substandard care
· CJ: P lost chance, didn’t know whether P would have responded well to treatment/not (opportunity taken away by doctor’s negligence)
· Court allows for recovery of lost wages and medical expenses


Kingston v. Chicago & N.W. Ry. 
· Two fires come together, burn P’s property (arrive simultaneously)
· Fire A is caused by the Railroad (D), Fire B is a fire of unknown origin, but shown to be man-made
· D attempts to apply but-for test 
· But-for fire B, damage would have happened anyway (argument fails)
· Two wrongdoings in this case (both fires manmade) – issue of joint and several liability
· Multiple Ds that can be held jointly liable
· Don’t know who caused fire B (or who should be D for fire B)  person responsible for fire A (D Railroad) pays full amount
· D can find out who caused fire B and seek contribution (but court holds that is not P’s responsibility) 

Hypo – what if fire B was a natural fire?
· If fire B natural  D railroad (who caused fire A) not liable
· Natural fire can’t hold someone accountable (19th cent. Understanding) 
· If natural fire occurred  it’s responsible, even with D’s fire  D not liable
· BUT, if D’s fire reached P’s property before the natural fire  D liable
· But RR not the but-for cause because natural fire still would have damaged property
Hypo – Bob and Alex negligently riding motorcycles on horse trail; Paul is on a horse; two motorcycles ride past Paul in either side, noise causes horse to bolt, Paul suffers injuries
· Don’t know whether we needed both motorcycles – possible that only one would have scared the house
· BUT, we do know they were both responsible  hold Bob and Alex both liable, let them apportion liability between themselves 

Summers v. Tice
· Both Ds shoot negligently in P’s direction; P injured in eye and lip (only eye injury is serious)
· Alternative causes – don’t know which D was responsible
· Ds not acting together (if both were holding the gun  Kingston situation)
· BUT, here Ds independently fired both guns
· Burden-shift adopted by court
· P says it was one of the two Ds, don’t know which  burden on Ds to figure out who
· Both negligently shot at P, it was one of these two that caused P’s injury
· If court didn’t hold both Ds accountable  innocent P would have no recovery
· P is innocent – Ds both liable and if one can show they weren’t responsible  liability falls on the other
· Question becomes what if only one D was negligent, but you can’t tell which caused one caused the injury?
· Split:
· 1) can’t use doctrine  P loses, can’t prove who caused injury
· 
Restatement 
· Multiple Sufficient Causes: If multiple acts exist, each of which alone would have been a factual cause of the physical harm at the same time  each act is treated as the factual cause of harm
· Factual Cause and Burden of Proof: 
· P has burden to prove that D’s tortious conduct was a factual cause of P’s physical harm
· When P sues ALL of multiple actors and proves that each engaged in tortious conduct that exposed P to risk of harm AND that the tortious conduct of one/more of them caused P’s harm (but P cannot be reasonable expected to prove which one it was)  the burden of proof (including production and persuasion) on factual causation is shifted to Ds


Market Share Liability 
1. All named Ds are potential tortfeasors
2. Alleged products of all tortfeasors are fungible (basically the same, share the same properties, materially identical)
3. P, through no fault of her own, can’t identify which D caused injury
4. P brings in as Ds those representing a substantial market share
a. dropping out parties take percentage of market share with them
Ex. Sindell v. Abbot Laboratories
· Birth mothers couldn’t prove which manufacturer’s drugs they took  court’s remedy was market share liability 
· Ds pay percentage of the market unless they could prove they weren’t possible tortfeasors (ex. only sold product outside of P’s state)
· Not successful remedy outside of context for this particular drug
· Possible that Ds didn’t do it  holding people liable who might likely not have been responsible 
· evidence can be introduced to excuse or single out a single tortfeasor if available
· 
Alternative Causation Standards besides Cause-in-fact
1. CA “substantial factor”
a. Rstmt. defines “substantial factor” as “denot[ing] the fact that the defendant’s conduct has such an effect in producing the harm as to lead reasonable men to regard it as a cause, using that word in the popular sense, in which there always lurks the idea of responsibility . . . .” 

Factual Cause Summary:
· Negligent act was the necessary (but-for) cause of harm
· Negligent act was sufficient to cause harm (or there were multiple causes in which either act is sufficient to cause the harm – Kingston)
· Alternative causes: 
· Legal fudge where one or another act was cause of harm (questionable where there are more than two Ds)
· Substantial factor test (CA)
· Joint and several liability – full recovery permitted from all Ds regardless of percentage blame
· BUT availability of contribution between Ds (responsibility falls on Ds to determine who is most at fault)
· Market share liability – legal fiction where no proof that D was cause
· Instead liability is based on market share (all Ds were part of the same market  all liable unless they can provide proof they could not possibly have caused individual P’s harm)

PROXIMATE CAUSE
· Legal cause
· Ex. punch someone in the nose and they have a heart attack – D could be the actual cause, but not the legal cause
· Proximate causes considers whether there are policy reasons to limit the scope of liability 
 (
NOTE: a negligent act by someone who is an “intervening actor” does not automatically break the chain of causation UNLESS the act is 
intentional
 and/or 
unforeseeable
)Three Tests for Proximate Cause:
1. Directness Test (Polemis)
2. Foreseeability Test
a. Foreseeable Plaintiff (Palsgraf)
b. Foreseeable Harm (Wagon Mound)
3. Risk Test (Restatement)

Ryan v. New York Central Railroad (bad law)
· Ds carelessly managed one of their engines and set fire to woodshed where it was stored
· Large amount of wood burden; P’s house 150 ft. away, caught fire from the heat and sparks, entirely burned
· Other houses also burned by fire spreading
· Court holds that D is liable for the proximate results/consequences of his acts, but not the remote consequences
· Proximate = when the result is anticipated and foreseeable
· Ex. in building, once fire started, it’s foreseeable that building would be destroyed (the ordinary and natural result)
· BUT, the destruction of neighboring buildings is not the natural and expected result
· True that sparks/cinders may cause damage, but for buildings to be entirely destroyed – NOT a necessary/usual result
· Depends on the concurrence of accidental circumstances (degree of heat, state of atmosphere, materials/conditions in adjoining buildings)
· D has no control over accidental circumstances  not responsible for them
· Damages here were remote (not immediate result of D’s negligence)
· Extending liability would create liability against which no prudence could guard  homeowners should get insurance 
· Discussion is red herring in this case (court knows fires spread, real concern is over the scope of liability)
Ryan = “one building rule” (only applies to urban fires in NY)
· Fire liability extends to damage caused to one building
· j.d. specific – not universal
· Bad policy, doesn’t provide any recovery to P, no responsibility placed on D who acted negligently
In re Polemis
· Owners of vessel sued for damage to it when D’s servants dropped plank – fell into hole, caused small spark
· Ds didn’t know there was gas (couldn’t see vapor)  caused explosion, set fire to ship  ship destroyed 
· Negligence claim: dropping plank
· No dispute that falling plank is actual cause of ship’s destruction, BUT issue is whether D should be liable for damage despite the fact that explosion was not foreseeable
· Court doesn’t adopt foreseeability test – only matters if negligence is the direct cause of harm
·  immaterial whether damage/harm was foreseeable
· Must be directness (directly related to harm)
· P would have lost under foreseeability test, but wins under directness test
· Case doesn’t state general rule (is minority view)
· 
Directness Test 
BASIC RULE: whether resulting harm is close in time and space without an intervening cause
· Negligent act causes harm, but negligent act must be close in time and space
· Two ways to defeat directness:
1) Intervening cause
2) Remoteness in time and space (increases likelihood of intervening cause; might not defeat claim entirely on its own)
Palsgraf v. Long Island Railroad
· Negligent acts: D’s employees pushing passenger on board of train leaving the station, caused package that passenger was carrying to dislodge)
· BUT, once passenger attempting to board the train – may not have been negligent to help him board
· Ds left door open – may have encouraged him to try boarding train (even though he was late)
· Ds employees didn’t handle package safely
· Actual cause: negligent acts  package dislodged  caused explosion  caused shingle to fall at railroad station  caused P’s injuries
· Court focuses on duty
· D (Railroad) doesn’t owe duty to P (passenger who was standing on platform nearby)
· Broadly speaking, RR has duty to P as common carrier, but not a specific duty in this instance
· D’s conduct was unreasonable/negligence with regard to the passenger they pulled aboard the train (he might have fallen onto tracks, been injured, risk of property damage)
· BUT, with respect to P who was standing far away on platform – D’s conduct was not negligent at all (P was outside the zone of danger  not a foreseeable plaintiff)
· Foreseeable Plaintiff
· P here not foreseeable – act of pushing/pulling passenger aboard train did not create foreseeable risk of harm to P
· Intervening causes:  explosion of fireworks, passenger carrying fireworks, trying to board moving train (passenger’s negligence may break chain of causation)

Wagon Mound 1
· Ds carelessly discharged oil into Sydney harbor
· liability under directness test but couldn’t recover because they were contributory negligent in continuing to weld

Tests for Proximate Cause
Directness Test 
BASIC RULE: whether resulting harm is close in time and space without an intervening cause
· Negligent act causes harm, but negligent act must be close in time and space
· Two ways to defeat directness:
3) Intervening cause
4) Remoteness in time and space (increases likelihood of intervening cause; might not defeat claim entirely on its own)
Foreseeability Test (majority)
1) foreseeable plaintiff (Palsgraf)                            } need both foreseeable P and foreseeable harm)
2)  foreseeable [type of] harm (Wagon Mound)
· Ex. when you cause someone to miss their plane, it’s possible that the plane could be struck by lightening/pilot could fly negligently but doesn’t mean it’s foreseeable
· 3)     Risk Test (Rstmt. 3rd)
· An Actor is not liable for harm different from the harms whose risks made the actor’s conduct tortuous 
· hand kid shotgun hypo

Intervening Acts
· May relieve defendants of liability 
· Causation is chain – something may come along and break it (especially useful for directness test)
Determining whether act breaks chain of causation:
· medical practice is foreseeable (like crim)
· does NOT break chain of causation
· intentional torts cut off causation

Hypo – D negligently hits P while speeding in his sports car; P is injured, taken to hospital where doctor negligently operates on her; Is D liable for additional/greater severity of her injuries caused by D’s negligence?
· Courts have largely held that malpractice IS foreseeable (doesn’t have to be likely to be foreseeable)
· Something more than just simply possible 
Hypo – gas truck owned by D oil company negligently spills gas in the street; Albert, who is unaware of gas, negligently tosses away a match after lighting cigarette; match ignites gas, P is severely injured
· D (oil company) is the actual/but-for cause (if it wasn’t for them, there would be no gas to ignite)
· Proximate cause:
· Directness test – timing between spilled gas and tossed match probably soon enough (in order for it to ignite)
· Closeness in space between injury and negligent act (close in time and space, seems to directly flow)
· Intervening cause is considered within, not as separate injury  does match being throw break the chain?
· Yes – if not for the match, the gas would not have ignited and P would not have  been injured
· BUT the intervening cause doesn’t relieve D of liability
· We expect people to be negligent (matches and cigarettes get thrown all the time)
· Doesn’t relieve oil co. of liability because it directly flows from negligent act
· Foreseeability
· Harm = gas is flammable ( harm is foreeable)
· Plaintiff = any passersby could be foreseeable Ps, could be injured by gas igniting
·  intervening cause? NO – because intervening cause foreseeable
· Risk Test
· What makes it negligent to spill oil?  it could cause fire/explosion 
· That’s exactly what happened  it’s in the scope of risk (part of what makes spilling oil risky is that another person might negligently cause it to ignite)
Hypo – same facts, except Albert sees gas and deliberately throws match with purpose of injuring Patricia
-	In either scenario, Albert will also be liable (intentional tort here, negligence in first hypo)
-	But, Albert’s intentional act breaks the chain as an intervening cause
-	Policy – don’t want oil company to get away with being negligent because the thing that caused the injury is also negligent
-	BUT, intentional act won’t always relieve Ds either


STRICT LIABILITY 
Strict liability torts: behavior that is tortious because it causes unlawful personal/property damage to another, regardless of fault, reasonableness, etc. 
Forms of Strict Liability:
1. Vicarious Liability
2. Fire (intentional start, unintentional spread)
3. Animals
4. Ultrahazardous or Abnormally Hazardous Activities
5. Products Liability (manufacturing only)
6. Nuisance
Rylands v. Fletcher
· P owned and operated a mine adjacent to which D constructed an artificial pond; pond caused mineshaft to collapse  flood and damage to P’s operation of mine
· Court held that if D’s employees were negligent in constructing the pond D would be negligent (vicarious liability)
· BUT, they were not employees, they’re independent contractors  no vicarious liability
· Court held that D should have to pay for P’s losses
· BASIC RULE: anyone who brings/accumulates on his land anything which if it should escape cause damage is strictly liable for that damage
· Negligence here would have deterrent effect
· May be difficult to assess whether they’re safe/not
· Difficult to assess reasonable care (you could exercise reasonable care over your reservoir and it may still be dangerous)  who should be responsible?
· Incentive might be not to build reservoir at all ( build in safer places; insurance for loss-spreading; technological development)
· Less incentives occur with reasonable care standard as opposed to strict liability
· Case is rejected in American case using negligence standard (but that reversed after Johnstown flood)
VICARIOUS LIABILITY
BASIC RULE: based on underlying negligence of employee, hold the employer liable (even though employer was not negligent)
· Ex. Ploof – intentional tort of employee (casting boat out to sea), but employer was held liable for his action
· usually intentional torts cut off liability, unless employer knew or had reason to know of risk
· Exists in other torts as well
· Want to strictly supervise hiring (part of why background checks are required for job applications)
· Difficult to prove employer’s negligence ( hold them vicariously liable for actions of their employees)
· Policy judgment for fairness:
· Employer has deeper pockets, more ability to spread loss rather than placing the burden on an individual P
· still have to show negligence on the employee’s part
Frolic and Detour Doctrine
· Employer can get out of liability if employee was outside the scope of his employment
Independent Contractors
· Today, employer CAN be held liable for independent contractors
· BUT, have to show that employer can direct and control the contractor’s actions and that employer derived economic benefit/direct benefit
FIRE (intentional start, unintentional spread)
Ex. Burning garbage/clearing brush (both legal), but then fire unintentionally spreads
· NOT judged under negligence, not about moral culpability
· Here, you started fire  fire dangerous to others  you’re responsible for damage caused

ANIMALS
BASIC RULE: suits brought against owners of animals depends on which category the animal falls into:
1) Livestock
· Most early cases involved cows
· Traditional rule: D liable for any damage caused by livestock
· BUT, altered in western jurisdictions based on expectation people would fence animals out of their property (customs within jurisdictions)
· Rule has changed to fencing in  back to CL
· Ex. domesticated chickens/pigs no longer considered livestock
2) Domesticated animals
· Refers to tame animals
· Usually cats and dogs, but expanded to include pets or animals treated as domesticated
Gehrts v. Batteen
	CL RULE: if dangerous propensity Is known, strict liability applies.  If NOT know, negligence applies
	-subject to assumption of risk
		- often altered by statute (ex. CA)
· P sued under negligence and strict liability (her dog bit P’s face after P asked permission to pet the dog)
· Court rejects strict liability, applies negligence standard 
· Turns on whether dog had violent disposition before 
· Can establish negligence in other ways:
· D failed to adequately restrain dog
· Didn’t take dog out of cage/car
· D should have known P would carry scent of her own dog
· Court only adopts strict liability if legislature doesn’t
· At CL, once D is on notice that pet is violent  strict liability applies
· Gehrts goes to negligence (jurisdictional)
· Ex. courts have held that pitbulls are presumed violent  owners are on notice
· At CL  St. Berhnard (like the dog in Gehrts) not presumed violent  negligence
· Pitbull  strict liability
**CA law always strict liability, regardless of knowledge 
· Exception – military/police dogs if they are provoked or bite in the line of duty

Wild Animals
· Ferocious by nature  strict liability
· Not ferocious  negligence standard 
· Bulk of decisions suggest zoos are exception to wild animal rule  negligence standard instead of strict liability
Ex. San Diego Wild Animal Park – “safari ride” = assumption of risk
Texas zoos strictly liable

ULTRA-HAZARDOUS OR ABNORMALLY HAZARDOUS ACTIVITIES 
Includes: \/explosions, transportation of hazardous materials
Spano v. Perini Corp. 
· P owns garage in Brooklyn, wrecked by blast (another P owns car that was in garage, also damaged)
· Ds joint venturers, engaged in constructing tunnel for City of New York
· Court ruled that anyone who engages in blasting must assume responsibility/liability without fault for any injury he causes to neighboring property
· Question was not whether it was lawful to engage in blasting (it is), but who should bear the cost of any resulting damage
·  should be the person who engaged in the dangerous activity that caused harm to an innocent neighbor
· Blasting involves significant risk – unfair to permit person engaging in activity to impose risk on nearby persons/property without assuming responsibility
· Blasting should be strict liability: even with reasonable care, you can’t make it safer (it’s an inherently dangerous activity)
· Strict liability deters blasting altogether, incentive to make it as safe as possible
Restatement 1st of Torts – Abnormally Dangerous Activity
· One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land/property of another resulting from the activity (even if he has used the utmost care to prevent the harm)
· Strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous (Risk Test for proximate cause)
 (
(e) and (f) added – Hand Formula/CBA
- does value to community outweigh harm?
- some dangerous activities need to happen 
 categorize the difference between strict liability and negligence
- don’t want to over-deter necessary activities  
 not always going to apply strict liability
)
Restatement 2nd of Torts §520 – Factors for determining abnormally dangerous activities:
a) Existence of high degree of risk of some harm to person, land or chattels of others;
b) Likelihood of great/significant harm
c) Inability to eliminate risk by exercise of reasonable care
d) Extent to which activity is not a matter of common usage
e) Inappropriateness of activity to place where it is carried out
f) Extent to which its value to the community is outweighed by its dangerous attributes							} know differences between these 2 rstmts.
Restatement (third) 520 – much simpler – Replaces ^
Section 20. Abnormally dangerous activities
(a)A defendant who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity.
(b)An activity is abnormally dangerous if:
(1)The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and 
(2)The activity is not one of common usage.

REMEMBER SCOPE – Madsen mink case (only strictly liable for things ordinarily caused by the dangerous activity)

American Cyanamid Co
· D manufactures chemicals, one is loaded on RR car (chemical is flammable and toxic)
· P noticed tank was leaking, didn’t know how much had already spilled  major clean-up effort  P had to pay $1million to cover costs
· P sued D for loading and using/transporting hazardous chemical, seeking to recover clean-up costs
· Strict liability: claim for transporting ultrahazardous material through city area
· Negligence claim: failure to maintain car that substance was transporting chemical in 
· Presumption here that transporting chemicals IS a valuable activity (socially useful) even though dangerous  better to judge it by negligence standard
· Hazardous activity here was transportation of chemicals
· The chemical itself not corrosive  had to be careless mistake to cause harm
· Could have exercised care to make it safer
· P’s negligence claim creates problem for strict liability (abnormally dangerous activity claim) 
· If reasonable care used  accident could have been avoided (reason to have negligence, not strict liability)
· Activity (transportation) is appropriate to locale  not abnormally dangerous 
· would be more inappropriate to instead use the area for residential purposes

Main Defenses to Strict Liability
1. Attack Prima Facie case
· “It wasn’t me that was blasting.”
· Including causation 
· Ex. “Yes, I was blasting, but there was a simultaneous earthquake.”
· Proximate cause: harm must be within scope of what makes activity abnormally dangerous
2. Contributory Negligence
· NOT a defense to strict liability of one who carries on abnormally dangerous activity
· EXCEPT when P’s contributory negligence in knowingly and unreasonably subjecting himself to risk of harm from the activity
· no strict liability for abnormally dangerous activity if harm would not have resulted BUT FOR the abnormally sensitive character of P’s activity
3. Assumption of Risk
· If P assumed the risk of harm from an abnormally dangerous activity  bars his recovery
· **Restatement
· No strict liability if person suffers physical/emotional harm as result of making contact with/coming into proximity to D’s animal/abnormally dangerous activity for purpose of securing benefit from that contact/proximity OR
· If D maintains ownership/possession of animal/carries on abnormally dangerous activity in pursuance of an obligation imposed by the law

Madsen v. East Jordan Irrigation Co.
· P’s farm used to breed and raise mink; D blasted property 100 yards north for irrigation, noise frightened mink, caused 108 of them to kill 230 of their offspring
· Judge found that blasting = strict liability BUT the damage was too remote (part of what makes blasting dangerous is NOT that it might cause mink to eat each other)
· Results chargeable to non-negligent user of explosives are those things ordinarily resulting from an explosion (vibrations, throwing missiles, shock, etc.)
· BUT, if after blasting, D blasts again  D could be liable
· If D told P “I’m going to blast next Tuesday” and P does nothing  could be contributory negligence (P exposing himself to unnecessary risk)
· 
Hypo – local exterminating co. has been hired to fumigate apt. building; seals off building (not in a negligent way), BUT turns out tent has defect that they could not have reasonably discovered. Defect allows some escape of pesticides into apartments next door, tenants get sick.
· Ps (tenants) not going to win on negligence (the company used reasonable care, applied tent in non-negligent way, could not have reasonably found defect  not negligent)

· BUT strict liability – just looking at whether you can make it safer (you can’t, Ds took reasonable care)
· Large exterminating company  not common usage
· Fumigation is common, but exterminating company in act of tenting house is not common (not something most people know how to do)
· Not reciprocal risk: company exposes others to risk when fumigating without exposing themselves to same risk
· Policy – other tenants shouldn’t bear the risk of fumigation (CJ)
· **fumigation = prototypical abnormally dangerous activity

Hypo – same co. hired again to exterminate bugs, but this time as exterminator is parking car, pedestrian runs behind truck and is struck by driver
· Negligence  proximate cause issue
· Backing up is not what makes fumigation abnormally dangerous  not strict liability 
Hypo – extermination co. using flammable pesticides; Chris walking by and negligently throws match into area, causes explosion, seriously injures P. 
· People throwing matches negligently is foreseeable, that’s what makes it dangerous to use flammable chemicals
· Doesn’t matter if they acted reasonably/not  strict liability
Hypo – same facts, but here Chris is injured by explosion after he negligently tosses match
· Contributory negligence  depending on jurisdiction, could be complete bar to recovery/could reduce amount of recovery
Hypo – company is fumigating, property is fully tented with warning signs throughout the area; Chris wants to see what apts look like, sneaks in (even though he sees warning signs), becomes sick and needs hospitalization
· Still strict liability for fumigation BUT defense of assumption of risk (signs posted), trespass and contributory negligence
· Unreasonable  reduces recovery for P

PRODUCTS LIABILITY 
 (
**used to be that you could only sue retailer.
Now changed so you can sue anyone in chain of distribution (expect a private re-seller)
)Three Types:
1. Manufacturing Defects only one governed by strict liability
· Problem in making of product 
2. Design Defects
· Even if perfectly manufactured, something defective in design makes it dangerous
3. Warning Defects 
· Failure to warn/adequately warn users of danger
Manufacturing Defects
BASIC RULE: product contains a manufacture defect when if departs from its intended design (even though reasonable care exercised)
· Only one that is strict liability without regard to fault
Law on design defects and warnings looks at reasonableness  more appropriate to classify them as negligence (even though as a whole products liability is called/referred to as strict liability)

Escola v. Coca-Cola
· P was waitress, part of job included restocking fridge; as she put Coke bottle away (it arrived 36 hours earlier), it exploded in her hand, caused injuries
· Allegation of manufacturing defect – glass too thin (maybe) or over-pressurized bottle (maybe)
· Policy: even without negligence, responsibility must be fixed wherever it will most reduce hazards to life and health inherent in defective products that reach the market – manufacturer can guard against hazards, public can’t
· Manufacturer also has ability to spread damages among consumers
Pouncey v. Ford
· P injured while putting anti-freeze in Ford car; accelerating with hood open, blade broke off radiator fan, cut through water hose and hit P in face  permanent disfigurement
· Evidence of negligence in manufacture of product can be inferred from circumstantial evidence where there is in record direct evidence of actual defect in product 
· Direct evidence here that Ford’s supplier using lower quality steel – could expect premature fatigue and failure
· Show deviation from design specification and causation  enough for P to show liability
· Manufacture of product deviated from design specification and caused your injury  good case
· Rstmt. 3d PL §2(a) – Manufacturing Defect
· “…when product departs from its intended design even though all possibly care was exercised  in preparation and marketing of product”
Why have strict liability for manufacturing defects?
· Injured P doesn’t have the same expertise as manufacturers in terms of determining what reasonable care was used in manufacture of product
· Fairness/CJ: injured consumer – difficult for them to identify particular defect, lacks expertise
· Least cost avoider: burden should fall on manufacturer, party with ability to avoid the harm
· Incentivizes making products safer (fair because manufacturer is least cost avoider)
· Reliance/power dynamics: consumers rely on manufacturer’s reputation, assume products are safe
· Consumers don’t have resources to find out what the defect is
· Information: consumers don’t have access to prove if there was a defect (manufacturers have all that info – design specifications, etc.)
· Loss spreading: manufacturer has ability to spread loss by increasing prices, insurance, stock holders
· Ex. raise cost of Coke for everyone  easier to cover injured parties’ expenses (rather than having individual P cover all his/her expenses)
· Don’t know personally who is manufacturing product  rely on company trademarks as proxy of reputation
· Deterrence: strict liability deters any manufacturing defects  greater incentive than negligence
Speller v. Sears, Roebuck & Co. 
· Still need to prove causation in strict liability claims
· P decedent died in house fire (also injured 7 year old son) – undisputed that fire originated in kitched
· If fire began on stove  result of P’s negligence
· If fire began in fridge  strict liability of D
·  factual dispute whether fire started on stove/in fridge
· Res Ipsa Loquitor: we can assume there was product defect (fridge is not supposed to catch on fire)
· Restament 3rd Product Liability §3:Circumstantial evidence 
· May be inferred that harm caused to P was caused by product defect existing at time of sale/distribution, without proof of specific defect, WHEN the incident that harmed P:
· Was of kind that ordinarily occurs as result of product defect AND
· Was not solely the result of causes other than product defect existing at time of sale/distribution
· P using res ipsa loquitor – doesn’t need to show manufacture/design defect for circumstantial case
·  you can get circumstantial evidence instruction without having to show its manufacturing/design defect
· BUT only get circumstantial evidence instruction when you can’t otherwise demonstrate it’s a defect (ex. here, the fridge was destroyed in the fire BUT area above the store wasn’t as burnt as would have been expected if the fire had originated there)
Hypo – Lauren buys new car, drives 1000 miles without incident; stopped at red light one day, leans back in seat to rest until light changes, seat suddenly collapses backwards, causes her to hit accelerator and shoot out into traffic where she crashes with another car; Lauren is injured, car destroyed in fire (resulting from crash)
· This sort of thing wouldn’t normally occur without product defect AND plaintiff has eliminated other causes  manufacturing defect  strict liability 
Hypo – same facts, but seat-back assembly fails when Lauren is rear-ended by another car going 40 mph
· Can’t exclude all other causes here because she was rear-ended
·  being hit could have caused problem, maybe not product defect
· If car was only going 5 mph  argument could be made that seat wouldn’t normally fail in that situation  use circumstantial evidence

Design Defects
BASIC RULE: design itself is defective (even if manufacture is perfect)
· Need to figure out what would be a reasonable design
CL Test
· Something similar to strict liability 
· If product is defective and injured you  D liable

CL Exceptions to Products Liability (Total bars to recovery in traditional contributory negligence j.d.’s – partial defenses in comparative fault j.d.’s)
1. No defect if the problem is open and obvious
· Manufacturer not liable for obviously dangerous products (ex. chainsaw)
· If consumer knew about inherent danger  it’s open and obvious
·  (
2. and 3. both go to product misuse
) now have consumer expectations test
2. No defect if product caused injury when not used for its intended use
· P can’t sue if he was using product in an unintended way
· BUT, must define what intended use is first
3. No defect if product was altered by consumer 
· No claim if product altered (although some exceptions still may apply)
· if alterations are foreseeable, still on the hook

· product misuse
· can be used to attack prima facie case
· can be used to establish contributory negligence

DESIGN DEFECT TESTS:
1) Reasonable Expectations Test
2) Alternative Designs Test
3) Hybrid Test (Barker)

Reasonable Expectations Test
VW v. Young
· Design of ’68 Bug meant that seat was unreasonably likely to come unhinged in a crash
·  question is whether cars are intended to crash?
· Intended use is transportation  can you have claim for injuries resulting from crash?
· Seat mechanism failing had nothing to do with causing crash  alleged defect did not cause crash
· BUT crashes are foreseeable (even if the specific one the P was involved in wasn’t)
· Highly foreseeable that crash could occur with any vehicle
· VW’s claim: can’t make care perfectly safe, endless line of potential liability if necessary to protect against any foreseeable thing
· Court adopts broader interpretation of intended use of car
· Because of highly foreseeable nature of crashes, one of the intended uses of cars IS to protect in event of crash
·  car manufacturer liable for design defect which they could have reasonably foreseen would cause/enhance injuries on impact (not patent/obvious defect)
· RULE: Manufacturer liable for defects that cause harm that are reasonably foreseeable
· 
Alernative Design Test
· Restatement shifts focus - not on consumer expectations
· BUT asks whether there is a reasonable alternative design available
· Product defective in design when foreseeable risk of harm posed by product could have been reduced/avoided by adoption of a reasonable alternative design
· AND omission of the alternative design renders the product not reasonably safe
· Factors for determining reasonableness of alternative designs:
1) Magnitude/probability of foreseeable risks of harm
2) Instructions and warnings accompanying product
3) Nature and strength of consumer expectations regarding product (including expectations from product portrayal and marketing)
4)  (
4 & 5 most 
significant conside
r
ations
)Relative advantages and disadvantages of product as designed AND as alternatively could have been designed
5) Likely effects of alternative design on production costs
· Effects of alternative design on product longevity, maintenance, repair, aesthetics and range of consumer choice
BASICALLY ASKS: would if be safe, last as long, be as attractive, limit consumer choices?
CA allocated burden of proof to D, most j.d.’s allocate burden to P

Linegar v. Armour of America
·  Police officer killed in line of duty while wearing bullet-proof vest that did not provide complete wrap-around protection
· Two options available for bullet-proof vests, officers had to pay for them on their own
· If Linegar (P – decedent) was wearing wrap-around style, he probably would have lived
· Design defect claim: lack of closure on sides of vest is unreasonable dangerous
· Court says it wouldn’t be unreasonably dangerous if it’s open and obvious (anyone wearing the vest would realize it doesn’t wrap around)
· Very clear that vest doesn’t provide protections on the side where it’s open
· Risk Utility:
· Comparing two options – contour (what P was wearing) and wrap-around style
· Wrap-around is heavy, bulky, doesn’t allow as much easy movement, hot, uncomfortable
· More expensive, may require/result in decline of purchases (meaning officers would not be wearing vest at all – also because it’s hot and uncomfortable) 
· If there’s liability here, company might get rid of the contour design altogether – limits consumer choice
· If choice was taken away, might be better to mandate the troopers wear wrap-around
· Finding liability  incentive for manufacturers to innovate  might be that factors (4) and (5) of Restatement give too much of an out

O’brien pool case

Hybird Test
Barker v. Lull Engineering
· P injured while operating high lift loader manufactured by D (claims loader was defective because it didn’t have seatbelt/rollbar or outriggers, didn’t have automatic locking device, no separate parking gear, etc.)
· Court rules that product is defective in design either 
· 1- if the product has failed to perform as safely as an ordinary consumer would expect when used in an intended reasonable foreseeable manner
·  OR  - if P gets holding on either theory = liability
· 2 - if in light of relevant factors, benefits of the challenged design do not outweigh the risk of danger inherent in design
· you don’t need to use it in manner as intended if use is reasonably foreseeable 
· Burden of Proof (CA RULE)
· P – has to find defect (doesn’t have to show alternative designs are better)
· D – must prove alternative designs wouldn’t have helped
· *most j.d.’s flip these

Rstmt. 3rd Products Liability Section (2b) – reasonableness of design

(1) the magnitude and probability of the foreseeable risks of harm
(2) the instructions and warnings accompanying the product
(3) the nature and strength of consumer expectations regarding the product, including expectations arising from product portrayal and marketing. 
(4) The relative advantages and disadvantages of the product as designed and as it alternatively could have been designed may also be considered. 
(5) The likely effects of the alternative design on production costs; the effects of the alternative design on product longevity, maintenance, repair, and aesthetics; and the range of consumer choice. 



Design Defect vs. Manfufacturing Defects – Why Different standard (Policy)
· Strict liability = greatest incentive to innovate
· lessening liability for design defects encourages market to diversify and offer more options to consumers (even if the options are less safe i.e. convertibles)

· STRATEGY FOR DESIGN DEFECT ESSAY
· start w/ hybrid test
· determine what j.d. selections would matter depending on the findings under the two tests

· alternative design j.d.’s (including hybrid j.d.’s)
· most j.d.’s give burden to P, some give burden to D



WARNING DEFECTS
· Either 
· failure to warn or 
· inadequate warnings
Restatement
· Product is defective because of inadequate warnings/instructions WHEN:
· Foreseeable risks of harm posed by product could have been reduced/avoided by the provision of reasonable instructions/warnings (by seller/other distributor, or a predecessor in chain of distribution) AND
· The omission of the instructions/warnings renders the product not reasonably safe

Main Issues in Warning Defect Cases:
1. Was a warning necessary?
2. Was the warning adequate?
3. Would an adequate warning have made a difference? (causation)
MacDonald v. Ortho Pharmaceutical Corp.
· Stroke caused by birth control pills taken by P
· Warning included “risk of blood-clotting which could be fatal”, but didn’t expressly state there was a risk of stroke
· Without stroke warning, death warning might be insufficient
· People might think the risk of death is so small  unlikely, not deterred from using pill
· Risk of stroke, living with brain damage may be considered worse by some than death
· Would adequate warning have made a difference?
· P actually read the booklet, testified that if risk of stroke had been included, she would not have taken pills
· P didn’t have to take birth control pills – it’s elective – she could have used other alternative
· Learned intermediary
· Extent of manufacturer’s duty: inform physician fully of risks of drug (which D did in this case)
·  doctor knew of the risk of stroke
· D argues that as long as doctor was fully informed  they fulfilled their obligation
· BUT, exception made for birth control pills – elective, not highly supervised, patient-driven
· Rule of learned intermediary falls by the wayside when pharmaceutical company begins advertising directly to consumers
· FDA has expertise in evaluating risks and determining requirements for companies
·  regulations are considered, but they aren’t dispositive in determining tort liability
· failure to comply w/ FDA regs = liability (negligence per se)
· complying w/ FDA regs not necessarily a defense
· Would the warning have altered the outcome?
· Relates to circumstantial evidence in particular case (here, P did read booklet – didn’t know that blood clot = stroke)
· WHAT P NEEDS TO PROVE
· wouldn’t have taken pill if she knew the risk
· reasonable person wouldn’t have taken pill if they knew the risk
· *reminder – informed consent governed by reasonable person standard

Hypo – manufacturer produces chemical adhesive for home use; Sandra purchases gallon to lay tile in her kitchen; warning on container says in large print that fumes are flammable and that product should be used with adequate ventilation, all sources of fire should be extinguished; Sandra opens windows, but didn’t extinguish pilot light on stove; when she lays tile, pilot light ignites fumes and Sandra severely burned
· She could argue that warning was inadequate
· Pilot light: might not have thought it would cause explosion (small, something easy to forget about)
· She followed all other instructions  if she had known about pilot light risk, she probably would have extinguished it
· D’s argument: is it necessary to list every possible source of flame?
· BUT, probably would be good to list pilot light – it’s hidden, not something people often think about, and common place to lay tile is in kitchen
· Need a warning that a reasonable consumer would want/expect


AFFIRMATIVE DEFENSES TO PRODUCTS LIABILITY
1. Contributory negligence (basically the same as misuse)
2. Assumption of risk
3. Misuse – alteration or not intended use
4. Preemption
· BASIC RULE: no recovery for injured P if product is regulated by fed. law (can’t sue under state tort law)
· Could be express provisions (fed. law says expressly it is preempting state law – taking it over)
Supremacy clause: conflict preemption (purpose or objective or specific conflict), field preemption (ex. states can’t pass laws about copyrights/patents)



PRIVACY LAW
Roberson v. Rochester Folding Box Co. 
· P (regular person, not celebrity) had her face put on flower package without her permission	
· Severe emotional suffering
· Court said her face was public (people see it every day)  no right to privacy
· Dissent said P should be allowed to prevent image from being used for commercial purposes without consent
Pavesich v. New England Life Ins.
· P portrayed more favorably than the other man’s image (who didn’t get D’s life insurance)
· GA Supreme Court protected P – CL right to privacy, right against having image/likeness used without permission
Four Types of Privacy Torts:
1. Intrusion upon seclusion
2. Disclosure of Private Facts
3. False Light
4. Appropriation of name or likeness for (commercial or other) advantage [Right of Publicity]

· newsworthiness/ 1st amdendment issues defenses apply to all PT’s

INTRUSION UPON SECLUSION
Restatement:
· One who intentionally intrudes (physically or otherwise) upon the solitude or seclusion of another, or his private affairs or concerns is subject to liability IF
· The intrusion would be highly offensive to a reasonable person
Elements:
1) Intentional intrusion
2) On seclusion, AND
3) Intrusion would be highly offensive to a reasonable person
Nader v. General Motors Co. 
· RULES:
· no privacy right in things ppl already know about you
· applies to think ppl have seen you done, not just what you have told them
· you can get too close in public (exception to general rule that what happens in public isn’t legally private)
· wiretapping = prototypical intrusion upon seclusion
· Affirmative defenses:
· 1st amend. right to news gathering
· Public figure
·  States often pass laws to protect people from paparazzi 

DISCLOSURE OF PRIVATE FACTS
Restatement – Publicity Given to Private Life
· One who gives publicity to matter concerning the private life of another is subject to liability to the other for invasion of privacy IF the matter publicized is the kind that:
· Would be highly offensive to a reasonable person AND
· Is not of legitimate public concern [sometimes raised as defense rather than in prima facie case]
·  P must show that info is not legitimate public concern
Elements of Publication of Private Facts
1) Publication or publicity to
2) Private information
3) The publication of such matter would be highly offensive to a reasonable person, AND
4) The matter is not of legitimate public concern (i.e. not newsworthy) 

Sidis v. F-R Publishing Corp. 
· Sidis was child prodigy, agreed to be interviewed – article painted him in unfavorably light
· Used to be public figure  newsworthiness of coverage?
· Newsworthiness of coverage revolves around whether/not P is a public figure
· Public Figure =
· Anyone who becomes involved in a matter of public interest
· Broad public figures: president, actors, etc. 
· can’t chose to retract status as pubic figures or choose NOT to be one
· Privacy interest balanced with things we think public wants to know about
· often countered by local laws accommodating privacy (for rape victims’ names, etc.)

FALSE LIGHT
· Overlaps with defamation, but doesn’t have to be negative (just untrue)
Elements of False Light Privacy Tort
D liable for false light if he:
1) Places person in false light
2) That is highly offensive to reasonable person, AND
3) Acted with knowledge/reckless disregard of falsity [at least as tot public or quasi-public figures] AND
a. applies to both defamation and false light
4) Defendant publishes/publicizes the misinformation 
Time v. Hill 
· Family was held hostage for 19 hours, moved to different state to escape media attention
· D wrote article about play being released, telling their story, called the father a hero, and said that the daughter was sexually assaulted 
· No defamation (not saying anything directly negative)
· BUT could still have false light claim
· Dignitary harm (counts for offensive to reasonable person): father would need to explain constantly that he wasn’t actually a hero and that daughter wasn’t assaulted
· May have also caused him to suffer emotional distress
· Daily reminder of his failure to protect his family
· Ps are quasi-public figures

APPROPRIATION OF NAME/LIKENESS or RIGHT OF PUBLICITY
· Misappropriation and right of publicity may sometimes be distinct torts
Restatement – Appropriation of Name or Likeness
· One who appropriates to his own use or benefit the name or likeness of another is subject to liability to the other for invasion of his privacy
Restatement – Right of Publicity
· One who appropriates the commercial value of a person’s identity by suing without consent the person’s name, likeness, or other indicia of identity for purposes of trade is subject to liability 
· About people with commercial value (ex. LeBron James)
· Celebrities get lost of money for appearing in advertisements ( can’t use their likeness without their permission)
Most (but not all states have laws for right of publicity)
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