Torts Outline (Thru Midterm)
I. [bookmark: _GoBack]Intentional Torts (All intentional torts require intent + voluntary act)

Continuum of intent:
IntentionalSubstantial certaintyRecklessNegligence

ON EXAM
ANY TIME THERE’S A BATTERY, CHECK FOR ASSAULT (not all battery includes assault. Ex: someone hit from behind)
ANY TIME THERE ARE VERBAL THREATS, CHECK FOR ASSUALT

Prima Facie case: Act + intent + cause

a. Assault - defendant acted and he intended to cause either a harmful or offensive contact or imminent apprehension of such contact with the person of the other or a third person and the other is thereby put in imminent apprehension. 
i. Conditional or future threats do not constitute assault.
ii. Overt act is necessary…words alone (however violent) do not constitute an assault b/c they cannot create a reasonable apprehension of immediate harmful or offensive contact
iii. Assault need not to involve actual contact—it only needs intent and the resulting apprehension, i.e. wielding a knife can be construed as assault if a fearful situation was created 
iv. Fear is a sufficient condition, but not a necessary condition (can be shock/apprehension/awareness)
b. Battery – defendant acted and intended to cause either a harmful or offensive contact or imminent apprehension of such contact with the person of the other or a third person and harmful contact with the person directly or indirectly results.
1. Act – must be voluntary
2. Intent – person acts with purpose of producing consequence or the person acts knowing that the consequence is substantially certain to result
ii. Garratt– Children are liable for battery provided they have the capacity to understand the level of intent required. Must act with purpose or substantial certainty.
iii. Picard - Walking towards someone in a menacing manner, pointing a finger at them and touching them or something “intimately connected” to them establishes a COA for assault and battery
iv. Wishnatsky – contact must be offensive. Must offend the personal dignity of a reasonable person, not someone unduly sensitive.
v. Thin-skulled Plaintiff rule: Thin-skulled plaintiff rule: It is not required that the defendant intend the consequences that follow from her act, or that she foresee them. Just need to have intended the act.
c. False Imprisonment – Words or acts by D intended to confine P, actual confinement, and awareness by P that he or she is being confined.
1. Confinement defined as “unlawful restraint of an individual’s personal liberty or freedom of locomotion”
a. May be effected by words alone, acts alone, or both
b. Must be against Ps will
c. Courts look at factors to determine whether confinement element is satisfied.
i. Actual or apparent physical barriers
ii.  Overpowering physical force or by submission to physical force
iii.  Threats of physical force
iv.  Other duress
v. Asserted legal authority
ii. Lopez– internal moral pressure does not count as duress. Must be present threat.
iii. Shopkeeper’s Privilege – Defense for FI claim.
1. If shopkeepers reasonably believes someone is shoplifting can detain them for a reasonable amount of time with reasonable methods.
d. Intentional Infliction of Emotional Distress – Defendant engages in extreme or outrageous conduct and intentionally or recklessly causes severe emotional distress to P.
i. Extreme or outrageous - it offends against the generally accepted standards of decency and morality.
ii. Intentional or reckless - Wrongdoer had the specific purpose of inflicting emotional distress or where he intended his specific conduct and knew or should have known (deliberate disregard) that emotional distress would likely result.
iii. Severe Emotional Distress
1. Manifestation of physical symptoms generally not required
2. BUT “proof of emotional distress…more than trifling, mere upset, or hurt feelings” generally is required
iv. Womack – Child molestation case, had his picture taken – D acted “in deliberate disregard of a high probability that emotional distress will follow.” D knew, or should have known, the likelihood of the serious mental distress that would be caused in involving an innocent person in child molesting cases.

II. Affirmative Defenses 
a. Overview 
1. Triggered only if P establishes prima facie case of tort liability 	 
2. D usually has the BOP each element of the defense
3. Successful defenses usually defeat the entirety of P’s claim
4. Expanding circumstances under which a D may assert a defense cuts back on the  circumstances under which P can recover damages 
b. Consent - giving up your right to bodily integrity – you have a right to expose yourself to risk and other person has a right to be protected from a lawsuit
1. Can be express or implied
a. Scope of consent also must be taken into account.
b. Hackbart – In football, punching someone exceeded scope of consent by violating custom. No affirmative defense.
ii. Hart– consent to an invasion of right prevents a cause of action based upon such invasion. Need to look at whether scope of consent was exceeded, however.
iii. O’Brien – Secret beliefs don’t matter wrt to consent- Outward manifestations only.
c. Self-Defense – D has privilege to use as much force as reasonably appears to be necessary to protect herself against imminent physical harm. 
i. One can also apply elements of self-defense to defense of others!
ii. 3 elements: 
1. D acted honestly (subj. belief) 
2. Reasonable under the circumstances (obj. analysis) 
3. Reasonable means – proportional with threat (obj. analysis)
iii. Courvoisier– Shot cop instead of rioter. If D was justified in shooting rioter, they are justified in shooting another if they reasonably believed the other person was a rioter. 
1. Mistake is permitted in self-defense if belief was honest. Mistake NOT permitted in consent cases. 
d. Protection of Property
i. Katko – Deadly force cannot be used to protect personal property unless there’s imminent threat of violence.
1. Policy is that human life is always more valuable than property.
2. Actions taken must be proportional to the threat.
e. Privilege of Necessity – Direct intervention of some act by D against P’s property which causes  damage to P’s property means D is liable.  However, with no intervention by D and with some act of God, D cannot be held liable for damages caused.
1. What triggers privilege of necessity?
a. Defendant must face a necessity
b. The value of the thing preserved must be greater than the harm caused
2. Incomplete v. Absolute?
a. Incomplete – Will have to pay value of damages but not punitive damages.
b. Absolute – to protect life or act of God, no liability for any damages
ii. Vincent– incomplete privilege of necessity. Has to pay for broken dock but not punitive damages.

III. Negligence - Conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm.  Negligence refers to both the cause of action and the conduct in question.
i. Negligence is a fault-based standard
ii. Brown v .Kendall – Still negligence standard today. Negligence rests on fault, not merely causation.
b. Duty – Affirmative obligation to act. Duty is a matter of law, but juries decide factual issues at conflict. 
i. General Duty – A D has a general duty to act with reasonable care to everyone in society and not to create an unreasonable risk of harm.
ii. Inaction – Misfeasance v. nonfeasance
1. Misfeasance – actively causing harm – general breach of duty
2. Nonfeasance - Passively allowing harm to befall another.
a. Generally no duty
b. Liability imposed only where exceptions apply.
iii. No Duty to Rescue – Some states have “easy rescue” laws, but general no duty to rescue.
1. Harper v. Herman- Social host has no duty to rescue/warn
2. Exceptions to No Duty Rule
a. Special Relationship
i. Farwell - Co-venturers creates a special relationship. Expectation of aid during common undertaking (controversial ruling – most courts would not adopt this).
ii. Common carriers
iii. Innkeepers
iv. Possessors of land open to the public
v. Persons who have custody of another person under circumstances in which that other person is deprived of normal opportunities of self-protection. Economic advantage to the D.
1. Custodial relationship – a relationship between one party and another that requires one party to control the conduct of another
2. Also, where one party is vulnerable and dependent on a another (i.e. prisoner and guard)
b. Non-negligent injury- if you non-negligently injure someone, you have duty not to worsen injury
c. Non-negligent creation of risk – if D innocently creates a risk and then discovers it, D has a duty to prevent harm from occurring.
d. Statutes
e. Undertakings
i. Commenced rescue – Voluntary assumption of assistance. If you attempt to rescue someone duty may attach.
ii. D has a duty where D takes charge of one who is helpless, and
1. Fails to exercise reasonable care to secure the other’s safety while in D’s charge, OR
2. Discontinues aid or protection and by doing so leaves the other is a worse position.

iv. Duty to Control/ Duty to Warn – If you have a duty to and control over one person, you may have a duty to warn another person of danger
1. Tarasoff- Therapist has a duty to warn a third party if their patient threatens violence against third party. D therapist has a duty to either control bad actor or duty to warn.
a. Threat has to be specific and victim identifiable
b. Special relationship creates duty in this case. Special relationship can come from one’s duty to control another.
c. Notable expansion of law. D has no relationship to third party – usually no duty.
v. Duty to Third Parties 
1. Randi W. – School had duty to warn hiring school of possibility of danger. Foreseeability major factor in this case. 
a. Negligent misrepresentation normally for financial crimes, but expanded here because tort was heinous and needed addressing.
b. Court uses Rowland test (balancing test) (FDCMPBI):
i. Foreseeability of harm to the plaintiff
ii. Degree of certainty that the plaintiff suffered injury
iii. Closeness of connection between the defendant’s conduct and the injury suffered
iv. Moral blame attached to the defendant’s conduct
v. Policy of preventing future harm
vi. Burden to the defendant and consequences to the community of imposing a duty 
vii. Insurance- the availability, cost, and prevalence of 
2. Limited duty – When public policy dictates no duty (or limited duty)
a. In old times, duty was created through contracts (privity). McPherson eliminated privity requirement.
b. Policy reason: avoid crushing liability when D is providing an important social service (water, electricity). Important not to deplete valuable social resources. Social welfare issue, not financial issue
c. Moch – no liability. Nonfeasance case. P and D were not in privity and enlarging zone of duty would unduly extend liability. 
d. Strauss - ConEd had a General duty to provide electricity, but court not imposing liability in individual suit because P was not a customer (privity). Need to limit liability somewhere, and privity is a useful mechanism in this case. Not to be used in future cases.
e. Palka – Yes duty. Duty when there’s direct and demonstrable reliance by known an identifiable group.
f. Reynolds– Social hosts do not have a duty to third parties if host provides minor with alcohol and minor injures another.
i. Hosts DO have a duty to minor.
ii. Commercial vendors have duty to third party.
vi. Private Right of Action
1. Uhr – Statutes can be used to imply a private right of action for negligence. Implying a private right of action is where a court will find a duty where no general duty exists. 
a. Elements of Private Right of Action (All three must be met)
i. Was statute intended to protect a class of people from a particular type of harm?
ii. Would a  civil remedy promote the legislative purpose?
iii. Is a civil remedy consistent with the legislative scheme?
vii. Duty of landowners and occupiers
1. Traditional common law approach is to determine Ps status, then determine the precise duty that attaches to that status.
a. Invitee:  Full duty of care- duty to exercise reasonable care  and to protect against know dangers and those that would be revealed by reasonable inspection
i. Business visitors – enters land with permission for a purpose directly or indirectly connected with possessor’s business
ii. Public invitees – enters land open to public for purpose for which land is opened to public.
b. Licensee: limited duty – duty to protect against known, non-obvious dangers
i. Licensee enters land with permission but NOT for a business purpose that serves owner/occupiers
ii. Social guests are licensees
c. Trespasser: No duty to protect against dangers,  Duty only to avoid willful misconduct or reckless disregard of safety
i. Enters land without permission and whose presence is either unknown or objected to if known.
ii. Exception to trespassers rule: Attractive Nuisance
1. Duty to trespassing children
2. When artificial condition causes physical harm
3. Possessor knows or has reason to know children will trespass
4. Possessor knows or should realize the condition creates an unreasonable risk of death or serious harm to children
5. Children did not discover or realize the risk
6. Balance of utility and risk supports eliminating condition
7. Possessor failed to exercise reasonable care
2. Carter- D had no duty to discover ice because P was a licensee and was only owed a limited duty of care.
3. Heins – Got rid of invitee/licensee distinction. Landowners have general duty of full reasonable care to all except trespassers.
a. For trespassers to be excluded, must be convicted of felony or misdemeanor trespass. In innocent trespassing, could bring suit.
b. Heins court adopted reformulation of Rowland test.
4. Kline- Landlord has duty to protect tenant from attack in hallway if attack is foreseeable. 
5. Posecai – Stores do have a duty to prevent reasonably foreseeable dangers. Different tests can be applied to determine reasonableness:		
a. Totality of Circumstances
b. Balancing Test
i. Foreseeability of criminal act on property and
ii. Magnitude of harm against 
iii. Burden of preventing harm
viii. Negligent Entrustment- a D who supplies a chattel has a duty not to let it fall into the hands of another whom the D knows or should know, may use it in a manner involving unreasonable risk of physical harm to him/herself or 3rd persons.
1. One who supplies directly or through a third person a chattel for the use of another whom the supplier knows or has reason to know to be likely because of his youth, inexperience, or otherwise, to use it in a manner involving unreasonable risk of physical harm to himself and others whom the supplier should expect to share in or be endangered by its use, is subject to liability for physical harm resulting to them.  
2. Typical NE case – lending your car to a drunk person or lending someone a gun.
3. Vince- D does not have to own or control instrumentality. Funding instrumentality creates duty as well.

c. Breach - A D breaches a duty when, judged from the perspective of a reasonably prudent person (RPP) in D’s position, D fails to act with reasonable care in creating an unreasonable risk of harm to another.
i. Adams- Accident was so unforeseeable that it would be impossible to prevent. No Breach
ii. Reasonably Prudent Person (RPP) – Objective standard. A hypothetical person who exercises "those qualities of attention, knowledge, intelligence and judgment which society requires of its members for the protection of their own interest and the interests of others." Under the circumstances.
1. Ask: Did party as a reasonable person would under the circumstances?
2. RPP is about conduct, not state of mind.
3. Exceptions to RPP test:	
i. Physical disability – documented physical handicaps are judged against a modified RPP
ii. Children doing children activities – modified RPP
1. Children doing ADULT activities are judged against a standard RPP
a. Dellwo – 12yo driving a speedboat and hits a swimmer – held to adult RPP standard. Justification is that others assume an adult is operating the boat and can’t act with extra caution to the higher level of danger
iii. Experts-  held to a higher standard in their area.
4. Bethel– common carriers are not held to a higher standard of care as was traditional – RPP standard allows for what is reasonable under the circumstances, so if a higher level of care is needed, it still falls with RPP.
5. Bashi – Sudden onset of mental illness – legal doctrine is to treat D like anyone else (RPP). Psychotic breakdown does not count as an exception to RPP standard. Mental handicap different than physical - harder to prove.
6. Ramsbsottom – D had a stroke then drove and hit someone. D held liable. Transitory condition not an exception to RPP.
iii. Hand Formula
1. when B<PxL, and B isn’t done, negligence
a. B= Burden of taking precaution
b. P= probability of  injury
c. L= expected harm
d. Hand formula cant account for things that can’t be quantified, like death and emotional suffering. Changes the equation.
2. Balancing Test 
a. Economic Factors
b. Foreseeability of harm
c. Magnitude of harm
d. Burden of prevention of harm
e. Social utility of D’s behavior
f. Anything else that impacts the cost-benefit analysis
3. Carroll Towing – Hand formula created. Burden is bargee staying on boat, Probability was high due to wartime activity, and Loss was cost of barge and cargo cost. Court found breach occurred because B<PL
iv. Judge & Jury – Judge decides questions of law, juries decide questions of fact. If there are material facts, jury decides on them.
1. Goodman – Clear cases should be taken from jury for judge to decide. “Where no reasonable minds disagree.” (Holmes)
2. Pokora – Jury should handle standards on a case-by-case basis, not for judge to decide by template. Standard of care is a matter of fact. (Cardozo) 
3. Andrews v. United Airlines - Common carriers owe both a duty of utmost care and the vigilance of a very cautious person towards its passengers. The jury is equipped to decide whether an airline has a duty to do more than warn passengers about the possibility of falling luggage.
v. Custom – courts have used existing customs to make negligence standards more precise.
a. Deviation from customary safety standards is evidence of negligence.
b. Compliance with standard is evidence of reasonable care.
c. Even if P shows custom and D deviates from custom, breach is not automatically proven as a matter of law.
d. Custom must be relevant! Must prove that it was designed to prevent injury at hand.
2. Trimarco – Courts look to relevant safety customs to determine if someone is breaching due care. Not installing safety glass was breach of due care. 
vi. Statutes – When statute is passed regulating safety, it substitutes for common law standard of due care (for negligence)
1. Martin- Violation of a statue established negligence. 
2. Tedla – P’s compliance with statute would be more dangerous than noncompliance – no negligence!
3. Negligence Per Se (NPS) – doctrine in negligence that permits borrowing of relevant safety statutes to show what reasonable standard of care is.
a. An actor is negligent if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor’s conduct causes and if the accident victim is within the class of person the statute is designed to protect. 
i. no excuse: an actor’s violation is excused and not negligent if:
1. the violation is reasonable in light of the actor's childhood, physical disability, or physical incapacitation;
2. the actor exercises reasonable care in attempting to comply with the statute; 
3. the actor neither knows nor should know of the factual circumstances that render the statute applicable;
4. the actor's violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public; or
5. the actor's compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance. 
ii. Statute was designed to prevent type of accident conduct causes.
1. De Haen – Court ruled broadly, that safety fence was meant to protect all things from falling in hole, not just workers.
b. Statutes with existing civil remedies are NOT appropriate for NPS. Only statutes that are silent as to civil remedies.
c. Must be causal link between violation and injury
d. Lack of licensing can’t be shown to prove NPS – must still show breach of reasonable care.
vii. Proving Breach - Circumstantial Evidence – indirect facts that are presented to persuade fact-finders of other facts or conclusions. Usually all that exists. 
1. Actual notice- knew of risk
2. Constructive notice – should have known of risk
a. Negri – Store did have constructive notice of spill in aisle, so slip was foreseeable and breach of reasonable care. Dangerous condition must be present for enough time for D to discover and remedy it.
b. Gordon- No constructive notice because no evidence that paper was on the ground for ling before P fell on it. No negligence.
3. “Business Practice Rule” – if dangerous condition consistently occurs as part of business, P doesn’t need to prove notice. Duty of D to ensure dangerous condition doesn’t exist.
a. Kelly – P slipped on lettuce at salad bar. No need to show that store knew about it. (Almost strict liability). Burden on D to prove negligence didn’t occur.
viii. Res Ipsa Loquitur – “the thing speaks for itself”. Can infer negligence or create presumption of negligence. 
1. Policy of res ipsa: Evidentiary rule that benefits P. Corrects imbalance of evidence and forces D  to provide evidence to disprove element. Burden of proof is on D.
2. Elements of Res Ipsa Loquitur (Must have all 3)
a. Accident must be of a kind which does not occur in the absence of someone’s negligence
b. The instrumentality alleged to have caused injury was in exclusive control of D
c. Accident was not due to any voluntary action or contribution on the part of the plaintiff.
3. Byrne v. Boadle – original res ipsa case. Accident (flour barrel falling) doesn’t occur in absence of someone else’s negligence. The fact that the accident occurs presumes negligence. 
4. McDougald – Spare tire doesn’t fall off a truck without negligence. Driver was in exclusive control of truck and tire, P did not contribute in any way.
5. Ybarra – When P is unconscious when injury occurs, res ipsa can be expanded. Can permit multiple D’s and multiple instrumentalities. 
a. Controversial ruling. Fear is that anyone who is injured in a setting with many people could sue everyone. Why is it appropriate in this context to allow multiple Ds? 
i. Conspiracy of silence in medical setting. Many Ds will not speak out against each other. 
ii. Fairness to P who was unconscious and vulnerable
iii. Balances evidence.
6. Permissible inference vs. rebuttable presumption
a. Permissible inference (majority of jdx): Jury is permitted to infer negligence from the circumstances of the accident, but need not.
b. Rebuttable presumption: Jury must presume negligence and burden is on D to rebut presumption to not be held liable. 
ix. Vicarious liability – under doctrine of respondeat superior, employers are vicariously liable for torts committed by employees while acting within the scope of their employment.
a. Birkener test (Need all 3 elements)
i. Employees conduct must be of the general kind the employee is hired to perform
ii. Employee’s conduct must occur substantially within the hours and normal spatial boundaries of employment
iii. Employee’s conduct must be motivated, at least in part, by the purpose of serving the employer’s interest.
2. Christensen – Torts committed within scope of employment by employees create vicarious liability for employer.
3. Lisa M. – MedTech sexually assaulted sleeping patient. Court held no vicarious liability because not within scope of employment.
4. Apparent Agency - “Apparent authority is authority which a principal knowingly tolerates or permits, or which the principal by its actions or words holds the agent out as possessing…”
i. Test for apparent agency (must have all three)
1. Representation by purported principal
2. Reliance on that representation by a third party
3. Change in position by this party in reliance of that representation. – Must show evidence that P made some change in action based on information given. Don’t need to worry about last one. Presumption that court makes that patient will choose another doctor if they’d known. 
b. Roessler – employer has vicarious liability if independent contractor satisfies apparent agency test.
c. Non-delegable duties – Hospital is always liable for independent contractors.
x. Medical Malpractice
1. Medical Negligence
a. 4 unique factors that distinguish Medical negligence from ordinary negligence:
i. Higher standard of care – “reasonable doctor”
ii. Custom determines the standard
iii. Experts can establish customs and speak to reasonableness of Ds approach
1. If expert can show practice used by a reputable minority, reasonable standard. 
iv. Experts can establish res ipsa (usually res ipsa is a layman standard, but experts needed for MedMal)
b. Sheeley – Expert must be in same field as D. Used to be a “similar locality” requirement, but due to standardization of medical care, no longer necessary.
i. Some jurisdictions require expert to be current practicing doctor – prevents “experts-for-hire”.
2. Informed consent: distinct cause of action caused by doctor’s failure to obtain informed consent before treatment. 
a. Doctor has duty to disclose to patients all material risks and benefits of all courses of treatment. 
b. Materiality is judged by “reasonable patient” standard.
c. Matthies – Must get informed consent for both invasive and noninvasive procedures. 

xi. Strict Liability (no fault) v. Negligence (fault)
1. Hammontree – Negligence is standard here because it is normal for auto accidents; applying SL would be an economic efficiency disaster.  
2. Strict Liability applicable to manufacturers, i.e. product liability and ultrahazardous activities 

Businesses have specific duties to customers re: protecting them from crimes. Landlords also have duty to tenants to protect tenants from crime. 

Two overarching philosophies to negligence: corrective justice (Holmes) and economic efficiency (Posner). 

Intent- person acts with purpose of producing the consequence, or person acts knowing that consequence is substantially certain to result. 
Torts Final Outline (Post-Midterm)
I. Emotional Harm
a. Emotional distress torts focus on harm done to P less than actions of D
b. D has a duty to protect against emotional harm when:
i. Emotional distress follows from actual physical injury (pain and suffering)
ii. Emotional distress results from threat of physical injury (Zone of Danger) (Falzone)
iii. P is a direct victim of conduct that creates an unreasonable risk of emotional distress (Gammon)
iv. Emotional distress results from physical injury to another – bystander emotional harm
c. Negligently Inflicted Emotional Distress (NIED)
a. Old Rule
i. Needed physical impact to recover
b. New Rule for NIED from Falzone
i. Negligent Act
ii. Causes fright from a reasonable fear of immediate injury
1. Buckley – exposure to carcinogen isn’t immediate threat – need immediacy where no impact
iii. Fright results in substantial body injury or sickness
1. HYPO: Falzone faints and has loss of sleep and headaches – court would likely say injury not substantial enough
iv. May recover if the body injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury
ii. Limitations of NIED Claims
1. Fright has to stem from a reasonable fear of immediate physical injury
2. Zone of Danger – zone of physical danger for immediate physical injury (Buckley)
iii. HYPO: Train carrying mail, postal worked handled mail carrying anthrax due to negligence by employer. Employee also knows other postal workers have died. How can P argue Buckley decision doesn’t hold? Immediacy of anthrax is different from cancer. 
iv. P can recover for Negligently Inflicted Severe Emotional Distress where D should have reasonably foreseen that serious emotional distress would result from his negligence (Gammon, severed leg case)
1. Special relationship between 2 people when death is concerned
2. Behavior was negligent to psychic well-being and court believes should allow recover (in limited circumstances)
3. Severe emotional distress is distress that a normal person, reasonably constituted, would be unable to adequately cope with.
d. Dillon-Portee Test for Bystander NIED (Followed in ½ of JDX)
i. 4 elements needed (Need ALL elements)
1. Negligence that caused death or serious physical injury to victim
2. A marital or intimate family relationship with victim
3. Observation of death or injury at scene of accident
4. Resulting severe emotional distress
ii. DP test isn’t a test of foreseeability. 
iii. DP test thinks liability should be commensurate with culpability
iv. Limited nature of interest being protected:
1. Deep, intimate familial ties
2. Death of a loved one
3. Traumatic sense of loss that witness at scene suffers
e. Zone of Danger 2 Test for Bystanders (Followed in ½ of JDX)
i. 4 elements needed (Need ALL elements)
1. P himself is in zone of danger
2. Emotional distress resulted
3. From viewing the death or serious physical injury
4. Of a member of Ps immediate family
ii. Under this test, recovery is based on threatened physical harm AND witnessing physical harm to another
iii. ZOD2 test requires immediate family – parent/child, sibling, spouse. DP test just needs intimate family relationship. DP is more flexible.
f. Johnson Case –indirect harm, hospital kidnapping
i. Parents were not in zone of danger
ii. Court says no cause of action because D owed no duty to parents, just the child.

II. Causation
a. Ds conduct must be both the actual cause and the proximate cause of harm
b. Substantial factor is often used in cases to mean proximate cause, but we use it as a fact for actual cause
c. Approaches to probabilistic recovery 
i. Dillon – P can recover for future risk without reasonable certainty
ii. Marro – Must have better-than-even odds of developing disease
iii. Simmons – recover for present disease only
1. If probabilistic recovery is allowed, possible P is enjoying an unfair windfall and won’t ever have damage
III. Cause in Fact
a. P must prove Ds conduct factually caused Ps injury (Duty + breach + absence of precaution, causing injury)
b. The “but-for” causation test is used in most cases to establish actual cause.
i. Cases of multiple sufficient causes are the exception to the general rule, where the “substantial factor” test applies
ii. But-For: But for Ds negligence, P wouldn’t be injured
1. Complicated due to proof problems or multiple causal factors
2. Restatement: “Under the but-for test, “[c]onduct is a factual cause of harm when the harm would not have occurred absent the conduct.”
3.   “If multiple acts occur, each of which alone would have been a factual cause under section 26, each act is regarded as a factual cause of the harm.”
iii. Twin fires problem – 2 negligently set fires occur simultaneously and burn down Ps house. But-for test fails here! So do substantial factor test
1. Substantial factor test – Ds negligent conduct was a substantial factor in causing Ps injury
2. HYPO: If 2 fires started negligently and serially – if the first fire burns down house before second fire gets there, only first D is liable.
c. Nature of Proof
i. Stubbs – did P establish a “reasonable certainty”?
1. Reasonable certainty – more likely than not
ii. Daubert test – use to see when an expert is needed and the qualification of the expert
1. Whether the theory can be tested according to the scientific method
2. Whether the theory or technique has been subjected to peer review and publication
3. In the case of a particular scientific technique, the known or potential rate of error
4. AND whether the theory is generally accepted
d. Zuchowicz – Post hoc ergo propter hoc (after this, therefore because of this) fallacy – Just because one thing happened first doesn’t mean it caused the subsequent thing
e. Once P makes a sufficient case for causation, burden is on D to disprove causation
f. Liability
i. Joint and Several Liability (JDX Issue)
1. Multiple Negligent Ds, law treats them as jointly and severally liable
2. All liability shared among Ds
3. In joint and several liability jdx, court still apportions liability and damages, but if one D is insolvent, other D is responsible for all damages
ii. Several Liability (JDX Issue)
1. If Ds are severally liable, each D is liable only for the portion of judgment attributable to his fault
iii. HYPO: Driver A is speeding and unable to stop when driver B runs a red light. Driver A must swerve to avoid colliding with driver B and in doing so hits driver C, who is driving lawfully.
a. Which driver was actual cause of Cs injuries? Both A & B! Joint necessary causes. A&B jointly and severally liable, both drivers responsible for damages
iv. When are multiple Ds jointly and/or severally liable?
1. Concurrent tortfeasors
2. Inability to apportion (would be held jointly and severally liable)
3. Acting in concert (Ybarra)
4. Other vicarious liability
5. Alternative liability
a. Alternative liability – when 2+ Ds are negligent but it is uncertain which one caused the injury, both will be held jointly and severally liable unless one D can prove their action didn’t cause the harm
b. Rule incorporates a shifting burden of proof to allow D to disprove. Also ensures fairness to D
6. Market share liability
a. Each negligent D is proportionately liable for their market share nationally
b. When manufacturers acting in a parallel to produce an identical, generically marketed product, which causes injury many years later. Severally liable for their market share!
i. If D can prove they didn’t market their product for specific use, can exculpate
IV. Proximate Cause
a. Policy limitation of Ds liability
i. Proximate cause policy deals with what is fair
ii. Proximate cause serves as a tool to cut off chain of causation
iii. Common sense/intuitive limitation on liability
iv. Proximate cause is question for jury
v. Prevailing rule: Foreseeability required to establish proximate cause
1. Foreseeability – if injury in unforeseeable, must do a proximate cause analysis
b. Unforeseen Harm
i. Type of harm suffered must be within scope of liability of Ds conduct!
1. Foreseeability defined by scope of risk
2. Foresight test – liability limited to what was foreseeable result of conduct (Wagon Mound)
a. Foresight test favorable to D
b. Even if Ds conduct was actual cause, only liable if result was foreseeable.
c. Extent of damages does not need to be foreseeable if type of harm was foreseeable
i. Application of eggshell P rule: Characterize the Ds act as creating a foreseeable risk of (initial) physical injury to P, physical injury occurs, the extent of harm is then irrelevant and D is liable for all damages
ii. Harm-within-risk approach (Sugar Notch)
1. No liability where harm arises from an entirely different hazard than that created by Ds negligence
2. HYPO: Driving at an unsafe speed does not increase the risk a tree branch will fall on you. 
iii. Secondary Harm
1. Medical negligence is considered to be a foreseeable consequence of Ds negligence where negligence requires P to go to the hospital
2. HYPO: P has a normal heart and was sent to hospital with a broken ankle. Hospital used wrong anesthetic and P died.
a. Both D and hospital can be sued for death
3. “normal consequences” test – medical negligence is a normal consequence of negligence
4. “normal efforts” test – rescue is a “normal effort” of negligence
c. Unforeseen Manner
i. Intervening cause – doesn’t break chain of causation
1. Intervening cause but the result is foreseeable = proximate cause
2. Intervening cause but the result is within the scope of risk created = proximate cause
ii. Superseding cause – breaks chain of causation!
1. Intervening cause and result is unforeseeable or outside scope of risk created = not proximate cause, superseding cause!
iii. Intervening criminal activity (Restatement)
1. A negligent D whose conduct creates or increases risk of a particular harm and is a substantial factor in causing the harm is not relieved from liability by the intervention of another person, except where the harm is intentionally caused by the third person and is not within the scope of risk created by Ds conduct.
a. Manheimer – rapist was a superseding cause
b. BUT – such criminal acts may in themselves be foreseeable and therefore within scope of risks
d. Unforeseen Victim
i. Palsgraf – Need a duty to P to be negligent.
1. Cardozo - With an unforeseeable P, no negligence exists.
2. Andrews – D has a general duty to everyone
a. If act itself is wrongful, P only matters insofar as who was actually injured
b. Andrews favors a directness approach
3. If faced with a question calling into foreseeability of P, Need to analyze under both Cardozo and Andrews Approach 
e. Rescue (Restatement)
1. “If the actor’s negligent conduct threatens harm to another’s person, land, or chattels, the normal efforts of the other or a third person to avert the threatened harm are not a superseding cause of harm resulting from such effort …[this] applies equally where the conduct of the actor has created a danger only to himself, if at the time of such conduct he should reasonably anticipate that others might attempt to rescue him from his self-created peril, and sustained harm in doing so.”
2.  HYPO: A negligently drives a tanker full of gas so that is goes off the road and is wrecked. A is knocked unconscious and the truck catches fire. B, a bystander, attempts to rescue A from the burning truck, and while he is doing so, the gasoline explodes, injuring B. Does B have a claim against A?
a. Actual cause is satisfied. But for As negligence, B wouldn’t have needed to rescue. B is a foreseeable victim since As negligence would foreseeably require a rescue
f. Proximate Cause Analysis – Do facts present any issues with foreseeability? If so, do analysis below.
i. Unforeseeable P
1. Was the class of persons including P within scope of risks created by Ds negligence?
ii. Unforeseeable manner
1. Was the resulting injury foreseeable, even if intervening act was arguably unforeseeable?
1. Superseding cause will bring harm outside scope of risk
iii. Unforeseeable harm
1. Was the resulting harm within the scope of risks created by Ds negligence? (**MAJOR QUESTION**)
1. Type of harm important
2. Scope of risk is used to define foreseeability
2. Unforeseeable consequence of the initial injury?
1. Eggshell skull rule
2. Normal consequences/normal efforts rule for rescuers and secondary harms
V. Affirmative Defenses
a. Comparative Fault
i. Ps recovery is reduced by the amount of Ps fault
ii. Pure comparative negligence (Split in JDX. Used 30% of time) – recovery reduced by % by Ps fault – P can still recover percentage of damages
iii. Modified comparative negligence – 2 types (Split in JDX. Each used 30% of time)
1. Modified I: Ps fault must be less than Ds fault to recover anything
2. Modified II: Ps fault must be less than OR EQUAL TO Ds fault to recover
iv. Comparative contribution – Addresses multiple Ds and % of fault
1. Absent and insolvent Ds
v. Need to know how comparative negligence interacts with J&S and several liability 
1. Under pure J&S liability, if D is insolvent, his part only reallocates to other Ds, not P.

b. Avoidable Consequences – post-injury mitigation
i. Not in causal chain – occurs after
ii. P cannot recover for negligently inflicted damages that she could have avoided or minimized by reasonable care
1. P has responsibility to mitigate damages
2. Ex: V gets medicine and doesn’t take it, V doesn’t wear seatbelt (only time pre-injury mitigation can be raised)

c. Assumption of Risk
i. Express Assumption of Risk
1. Arises when one person gives explicit written or oral permission to release another party from an obligation of reasonable care
2. Language of contract must be clear and unambiguous
3. If D successfully raises express AofR, completely bars Ps recovery
4. Questions to see if express AofR can stand:
a. Is contract valid?
b. If so, when should court void contract as violating public policy?
5. Tunkl Factors (P. 469) – to determine if contract violates public policy
a. The agreement concerns a business of a type generally thought suitable for public regulation
b. The party seeking exculpation is engaged in performing service of great importance to the public, which is often a matter of practical necessity for some members of the public
c. The party holds himself out as willing to perform this service for any member of the public who seeks it, or at least for any member coming within certain established standards
d. As a result of the essential nature, in the economic setting of the transaction, the party invoking exculpation possesses a decisive advantage of bargaining strength against any member of the public who seeks his services
e. In exercising a superior bargaining power the party confronts the public with a standardized adhesion contract of exculpation, and makes no provision whereby a purchaser may pay additional reasonable fees and obtain protection against negligence
f. Finally, as a result of the transaction, the person or property of the purchaser is placed under the control of the seller, subject to the risk of carelessness by the seller or his agents
ii. Implied Assumption of Risk
1. Implied consent to risk can be inferred from a party’s conduct and the circumstances. 
2. Primary AofR – When P encounters an inherent risk 
a. limited duty principles apply
b. No duty to protect against inherent risks of dangerous activity (Murphy)
c. Primary AofR – limited/no duty on legal principle – not a true affirmative defense because limited duty to begin with.
d. Ds still have a duty to protect against non-inherent, non-known dangers of activities
e. HYPO – Ball hits spectator at baseball game – D argues that by entering the stadium, spectators assume the risk of being hit by a ball – inherent risk of attending a game
f. HYPO: P gets hit by ball while in concession area – P argues no inherent risk of balls going into concession area so no assumption of risk.
3. Secondary AofR – Comparative negligence applies –When P encounters a risk negligently created by D.
a. 3 basic elements:
i. knowledge of the risk
ii. appreciation of the risk
iii. voluntary exposure to risk
b. 3 elements tested by subjective standards
c. Burden of pleading and proving is on D
d. After 3 elements, look at reasonableness,
i. If P satisfies all 3 elements of secondary assumption of risk but acts reasonably, shouldn’t be barred from recovery
e. Also need to look at comparative fault
i. If P unreasonably assumed risk, could bar recovery
4. Comparative Fault vs. Assumption of Risk
a. Davenport 
i. WV – Secondary Implied assumption of risk requires comparative negligence analysis (Court in Davenport adopts this approach. P clearly assumed the risk, but reasonably so and should be able to recover)
5. Firefighter rule – for professional rescuers, can’t recover for injury on the job unless risk was negligently created (then maybe can recover). If a rescuer injures the victim, victim can also recover from original tortfeasor for those injuries.
VI. Strict Liability
a. Doctrinal Development
i. Rule in Rylands – “abnormally dangerous” activities
ii. Cairns Test – “non-natural use” (Not of common usage)
1. Predecessor to abnormally dangerous activities
2. Not what would normally be expected to enjoy the land
a. Narrower than Blackburn test
b. Natural use of land ok 
i. Natural is customary and expected
c. Doesn’t just apply to neighbors
b. SL Prima Facie Case
i. Instead of duty: is activity abnormally dangerous?
ii. Instead of breach: Did D engage in that activity?
1. No fault question, just whether D engaged in activity
iii. Causation – The activity actually caused Ps injury and the injury was foreseeable
iv. Damages
c. Sullivan – blasting case killed someone on highway
i. Older blasting cases differentiated between debris and concussion 
1. SL applied to debris only – direct injury
2. Concussion cases needed to show negligence
ii. Modern view rejects the distinction between debris and concussion
iii. Court here broadens Blackburn rule to non-neighbors when blasting is involved (will extend to all abnormally dangerous activities)
iv. Public policy rationale: right to personal safety overrules right to use property
d. Ultra hazardous AKA Abnormally dangerous activities
i. 2 Prongs
1. Did D engage in activity?
2. Is activity abnormally dangerous?
a. Is it of uncommon usage?
b. Was activity extra risky?
e. Third Restatement (Current use)
i. An actor who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from activity.
ii. An activity is abnormally dangerous if:
1. The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is taken by all actors, AND
2. The activity is not one of common usage
a. Blasting is never common usage 
f. Affirmative defenses for strict liability are the same as negligence
i. Might see comparative responsibility instead of comparative negligence.
1. If comparative responsibility, P will receive some reduced recovery
ii. Assumption of risk also valid – same inquiry as in negligence
1. True affirmative defense is secondary implied assumption of risk – P knowingly entered, appreciated, and assumed risk.
VII. Products Liability
a. Doctrinal Development
i. Products liability is a strict liability system.
1. Not fault-based – only care if product injured P and if product was defective
ii. MacPherson – first time that a user of product is able to sue manufacturer
1. Eliminated privity requirement – anyone injured by products can sue anyone in commercial chain of distribution
2. Something is inherently dangerous if it is foreseeable that if negligently made, it will cause harm
3. Not a SL case – based on negligence principles – causation still required
4. Case adds danger can be imminent within product if dangerously made
5. Products are dangerous when improperly made - shouldn’t matter who was injured, just that someone was injured.
iii. For SL, P has to use the product as intended in order to recover. If P misuses, D has affirmative defense
iv. Escola – Inherent danger of a thing, if improperly made, must be foreseeable
1. Traynor opinion from Escola - manufacturer incurs absolute liability when an article he had placed on the market, knowing that it is to be used without inspection, proves to have a defect that causes injury to human beings.
2. Policy reasons: Deterrence and risk spreading
a. Deterrence with SL is better than with negligence. Will encourage manufacturers to improve safety. 
b. Loss spreading – D is in a better position to spread cost among products. Shifting loss to party who can best insure and spread among users is preferable
3. Justice & Fairness
a. Consumer no longer has means to investigate a product’s soundness so manufacturers need to prevent
v. Under modern products liability, everyone in chain of manufacturing can be sued
1. P who is injured does not need to be in privity – bystanders can sue
2. Strict liability can be extended to retailers
3. Used goods sellers cannot be sued under products liability – not in chain of manufacturing
vi. Third Restatement
1. One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect.
a.   A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings. A product: 
i.   contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product;
ii. is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe
iii. is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.
b. Manufacturing Defects
i. Generally clear-cut cases
ii. Complications in proof rather than application of rules
iii. Most litigation in design and warning defects
iv. Manufacturing defect – product not in condition manufacturer intended when it left his/her control
1. Defect determined through comparison
2. True strict liability
v. Barker Test – Consumer Expectations
1. Product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
2. Works better in manufacturing defect cases
vi. Third Restatement test
1. Did the product contain a defect that “departed from its intended design even though all possible care was exercised in the preparation and marketing of the product”?
c. Design Defects
i. Design defect: product was in condition intended by manufacturer, but whole product line designed in a way that is unsafe to users
ii. On exam: Use Barker test and apply both prongs
iii. Barker Test –  2 Prongs: Consumer Expectations and Risk/Utility test
1. Consumer Expectations
a. Product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
b. Clearly different than negligence – consumer expectations in minimum standard 
2. Risk Utility Test
a. Does the risk inherent in the design outweigh the utility of the design?
b. Factors: 
i. the gravity of danger posed by challenged design, 
ii. likelihood that such danger would occur, 
iii. mechanical feasibility of safer alternative design, 
iv. financial cost of improved design, 
v. adverse consequences to the product and consumer that would result from alternative design
3. Applied in hindsight (Favors P) – things D should have known
4. Put burden on D to prove design wasn’t defective
iv. Third Restatement: Reasonable Alternative Design Test
1. Factors to consider when evaluating a reasonable alternative design:
a. magnitude and probability of risk
b. instructions and warnings accompanying the product
c. nature and strength of consumer expectations, including expectations based on marketing
d. relative advantages and disadvantages of the product and its alternatives, including product longevity, maintenance, repair, and aesthetics; and the range of consumer choice among products, etc.
e. “…the factors interact with one another… - balancing
2. Burden on P to prove that there’s a safer design
v. Exception: Irreducibly unsafe products
1. Products that have known dangers but for which there are no reasonable alternative designs, D will be liable if the risk of injury so outweigh the utility of the product as to constitute a defect.
vi. Crashworthiness Doctrine
1. Role of open and obvious dangers in consumer expectations test.
1. Doesn’t matter if danger was open and obvious, matters if product was defective (if there was a reasonable alternative design)
2. Know how D can use open & obvious to counter consumer expectations argument. Relevant when D tries to spin the consumer expectations test to prove the product was not defective, that whatever problem was an open and obvious danger that P was aware of. Also relevant to assumption of risk. 
2. Motor vehicles get in crashes, manufacturers are responsible for providing reasonable, cost-effective safety in foreseeable use of product
3. Without this doctrine, D can always argue that P’s misuse of the car was superseding cause of injury and escape liability.
4. ** Any accident with a motor vehicle will raise crashworthiness doctrine**
vii. Malfunction Theory – The Res Ipsa of products liability
1. It may be inferred that the harm sustained by P was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the P:
a. Was of a kind that ordinarily occurs as a result of product defect, AND
b. Was not, in the particular case, solely the result of causes other than product defect existing at time of sale or distribution 
d. Warnings	
i. Threshold Question: Is there a need for a warning?
1. Foreseeability is a consideration 
2. What doesn’t need a warning? When risks are inherent in product (i.e. knife being sharp)
ii. If so, who is to be addressed by the warning?
1. The ultimate user, most affected by product and expected to use the instructions or warnings to avoid harm
2. Only users? Children? Maybe
iii. Is the warning adequate?
1. Adequate in content and adequately communicated
2. Pittman test for adequacy
a. The warning must adequately indicate the scope of danger
b. The warning must reasonably communicate the extent or seriousness of harm 
c. Physical aspects of warning must be adequate to alert a reasonably prudent person (Where warning is located, how big it is)
d. A simple directive warning may be inadequate when it fails to indicate the consequences that might result
e. The means to convey the warning must be adequate
i. (multi-lingual or picture warnings)
iv. Would the user heed the warning if adequate?
1. Heeding presumption: presumption that used would have heeded the warning if adequate that D must rebut.
v. On exam: If no warning, only need to analyze first question then can stop!
e. Continuing duty to warn
i. All manufacturers have a duty to issue post-sale warning if defect is discovered
ii. Seller knows or reasonably should know that the product poses a substantial risk of harm to persons or property;
iii.  Those who would benefit from the warning can be identified and are likely unaware of the risk;
iv.  A warning can effectively be communicated to and acted upon by recipients; and
v.  That the risk of harm is sufficiently great to justify the burden of providing a warning.
f. Hindsight v. Foresight
i. Hindsight (P prefers) – presumes product was defective because it injured P
ii. Foresight (D prefers) – favors D because P has burden to prove that product was defective. Almost assumes product was not defective. (Similar to state of the art defense)
g. Defenses
i. Court says cannot hold P responsible for failing to discover a defect
1. User is going to assume product is safe
ii. State of the Art defense
1. A D manufacturer could not have known about a particular danger or hazard in a product by using the best scientific or technical knowledge available at time the product was made or sold – foresight approach
iii. Comparative responsibility – same as SL and negligence
1. Comparative responsibility can be used when Ps negligence caused harm – fault apportionment
iv. Assumption of Risk – same as SL and negligence
v. Misuse of the product
VIII. Damages
a. Thin-skulled P rule: if P is predisposed to injury, D is still liable for damages
b. Compensatory 
i. Compensation serves purpose of making person whole again
ii. 2 types of compensatory damages:
1. Economic damages
a. Lost earnings, past and future
b. Medical expenses, past and future
c. Per diem amount ok for economic losses
2. Non-economic damages
a. Pain and suffering, past and future
i. Per diem can’t be used for pain and suffering
ii. Do you need cognitive awareness for pain and suffering? YES
iii. Seffert – are damages excessive? Courts apply the “shock the conscience” test to determine. 
iv. Does the amount suggest passion or prejudice on the part of the jury?
b. Loss of enjoyment of life (Some jdx separate this, some keep it as part of pain and suffering)
i. For the loss of enjoyment of being alive. Compensation for limitation on Ps ability to participate in and derive pleasure from the normal activities of daily life. Should this be a distinct category?? 
ii. Two perspectives on cognitive awareness – one says cognitive awareness is requires for loss of enjoyment of life, and one says not needed – can be an objective assessment
iii. Discounting – Need to discount value for future award. Lump sum has potential to grow to larger value than would have because of investment. 
1. What is required to account for paying for full damages in a lump sum after trial. Reflects rate of increase that would accumulate if damages amount is invested prudently.
2. Courts assume people will treat their awards responsibly
3. Need to discount any award to present value
4. Further complication: wage or cost inflation
a. P will argue for greater wage increase and inflation, D will argue for less wage growth and inflation
5. Interest rate and inflation are opposites of each other. Both play a role in what future losses are actually going to be
iv. Loss of Consortium – damages that a spouse can be awarded when a spouse loses another. Permitted in all jdx
1. No theoretical reason why children or parents couldn’t claim this as well, but most courts don’t allow.
v. Death cases – can bring either or both
1. Survival action: Estate sues on behalf of decedent
a. Suing for everything decedent could have claimed
2. Wrongful death action: Decedent’s beneficiaries sue for their own losses (Loss of companionship, loss of consortium, loss of life)
3. Pain and suffering damages can only go to injury victim, not others
c. Punitive
i. Punitive damages are to punish and deter
ii. Awarded in addition to compensatory damages
iii. CA standard for punitive damages: conduct more than negligence but doesn’t need to rise to recklessness.
1. Malice, oppression or fraud
a. Malice – Conduct by D intended to cause injury, willful and conscious disregard to the safety of others
b. Oppression – despicable conduct the subjects a person to cruel and unjust hardship in conscious disregard of a person’s rights.
c. Fraud – intentional misrepresentation, deceit, or concealment of a material fact known to D.
2. If D has actual knowledge, very strong case for punitive damages
iv. Wealth is not an issue as to if a punitive award should be given, but can be looked at when determining amount
v. Constitutional limits on the amount of punitive damages
1. Limits under due process clause of 14th amendment
vi. Test for determining Constitutionality (Gore test)
1. Degree of reprehensibility of Ds conduct
a. Whether the harm caused was physical as opposed to economic
b. The tortious conduct evinced an indifference to or reckless disregard of the health or safety of others
c. The target of the conduct had financial vulnerability
d. The conduct involved repeated actions or was an isolated incident
e. The harm was the result of malice, trickery, deceit, or mere accident
2. Ratio of compensatory to punitive damages
a. THIS COURT SAYS SINGLE-DIGIT. But not a bright-line rule! Could exceed ratio if warranted
3. Sanctions for comparable conduct

Test procedure for products liability:
Do warning analysis
Do design analysis – Barker test and RAD test
Look at causation
Look at defenses

If presented with an emotional distress question, can assume duty and breach have been established
When faced with causation & damages, questions won’t require you to do duty and breach analysis
Restatement rule on causation – first provision is but-for and second provision is substantial factor
Know existing disease vs. risk cases wrt causation
Risk – fear of future disease, presents actual causation problems bcz injury hasn’t manifested yet
Know issues that arise with multiple Ds – know how joint and several liability operates vs. several liability – know multiple defendant situations
When facts present an issue with unforeseeability, proximate cause test is implemented. Serves as a checklist. 
Don’t need to know directness test but is helpful to analyze directness vs. remoteness with regards to foreseeability.
ADD POLICY ANALYSIS to products liability, SL, and damages – know Holmes view (corrective justice/fairness) vs. Posner view (economic efficiency). Both deal with deterrence.
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