Torts Outline (Fall 2016)

I. Overview
a. Any civil wrong to a person or property that cannot be remedied by breach of contract.
b. Intentional torts are more morally blameworthy. Victims can get compensatory damages and punitive damages. 
c. Liability – Level of Fault
i. Intentional Tort
ii. Negligence – Based on fault principle. May have been very careful, but another factor caused harm.
iii. Strict Liability – Idea that the law doesn’t care about fault. Actions caused injury
II. Intentional Torts
a. General – A prima facie case for any intentional tort share 2 essential elements:
i. Act – a voluntary contraction of muscles, or what the Restatement (2d) §2 calls an “external manifestation of the actor’s will.”  
1. Convulsions or other involuntary muscle spasms are not acts. 
ii. Intent
1. Continuum of Intent: IntentionalSubstantial certaintyRecklessNegligenceStrict Liability
a. Intentional: The person acts with the purpose of producing the consequence
b. Substantial Certainty: The person acts knowing that the consequence is substantially certain to result
c. Reckless
2. Transferred Intent 
a. Person intends to commit an intentional tort against one person but instead commits	
i. A different intentional tort against that person
ii. Intended tort against another person
iii. A different intentional tort against a different person
3. Notes: 
a. Children and mentally incompetent can be held liable
b. Garrett v. Dailey – Dailey (5yr) moved chair. Garrett fell. D was liable.
i. Rule: Intent doesn’t only mean that D deliberately injured P or that intentionally bring about any unauthorized or offensive contact with her person. Having knowledge to a substantial certainty that your actions will likely result in harm satisfy the element of intent. 
iii. Causation (Next Semester)
b. Assault
i. General - Restatement § 21: Assault 
1. An actor is subject to liability to another for assault if 
(a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and 
(b)the other is thereby put in such imminent apprehension. 
ii. Elements:
1. Defendant acted and
2. He intended to cause either
a. A harmful or offensive contact OR
b. Imminent apprehension of such contact
3. With
a. The person of the other OR
b. A third person
4. And the other is thereby put in imminent apprehension
iii. Types:
1. Attempted battery: Where the actor intended to cause a harmful or offensive contact
2. Threatened battery: Where the actor intended to cause an imminent apprehension of such contact
iv. Notes:
1. Picard v. Barry Pontiac-Buick, Inc. – P tried to take photo of car inspector. Inspector threateningly pointed finger at P. D was liable.
a. Rule: A physical act of a threatening nature or an offer of corporal injury which puts an individual in reasonable fear of imminent bodily harm. It is a plaintiff’s apprehension of injury which renders a defendant’s act compensable.
2. Fear is not required, only apprehension of threat/bodily harm. How is apprehension different than fear? 
i. Apprehension: Expectation that the contact is going to happen
ii. Fear: Subjective mental state. Fear is not necessary condition for apprehension.
3. Conditional threat is not enough because it doesn’t mean that it will actually be carried out – just words.
a. Policy: Courts don’t want floodgates opened to everyone with hurt feelings
c. Battery
i. General - Restatement § 18: Battery
1. An actor is subject to liability to another for battery if 
(a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and 
(b) an offensive contact with the person of the other directly or indirectly results
ii. Elements
1. Defendant acted and
2. He intended to cause either
a. A harmful or offensive contact OR
b. Imminent apprehension of such contact
3. With
a. The person of the other OR
b. A third person,
4. Offensive contact with the other directly or indirectly results
a.  “A bodily contact is offensive if it offends a reasonable sense of personal dignity.”
iii. Types
1. Harmful battery: Results in physical injury
2. Offensive battery: Results in offense of personal dignity, but not necessarily physical harm.
a. Wishnatsky v. Huey – Private conversation in an office. Pushed 3rd person out. 
i. Rule: Must offend the reasonable and ordinary person
iv. Notes:
1. Extension of the Body Rule: When D touches something intimately connected w/ P’s body (clothing, cane, anything grasped by hand), he has touched the person of the other.
2. Eggshell Plaintiff or Thin-Skulled Plaintiff Rule: D is liable for physical injury which occurs from exacerbating P’s previous condition
d. False Imprisonment
i. General
1. An unlawful restraint of an individual’s personal liberty or freedom of locomotion. Any unlawful exercise or show of force by which a person is compelled to remain where he does not wish to remain or go where does not wish to go. 
2. To establish a prima facie case, plaintiff must show intent to confine and awareness
ii. Elements
1. Words or acts by defendant intended to confine plaintiff
2. Actual confinement, and
a. An unlawful restraint of an individual’s personal liberty or freedom of locomotion
b. Unlawful restraint may be effected by words alone, by acts alone or both
c. Factors according to Restatement
i. Actual or apparent physical barriers (locked door)
ii. Overpowering physical force by submission to physical force (size, gender, intimidation)
iii. Threats of physical force 
1. Current threat, not future
2. More than moral pressure
3. Without consent, involuntary
iv. Other duress
1. Taking something of great value (passport)
v. Asserted legal authority
3. Awareness by plaintiff that she is being confined (except in cases of actual harm to children or the incompetent)
iii. Notes:
1. Confinement goes to the actual essence of false imprisonment.
2. Lopez v. Winchell’s Donut House – P was asked to come to work to speak with bosses. They accused her of stealing. She stayed because she felt moral pressure, not threat. She left when she wanted to and no one prevented her from leaving.
a. Rule: Moral pressure isn’t enough
3. Shopkeeper’s Privilege: Shopkeeper’s reasonable (in duration and manner) detention of suspected shoplifter (Not False Imprisonment)
e. Intentional Inflection of Emotional Distress (IIED)
i. General - Restatement § 46
1. “One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm.” 
ii. Elements
1. Defendant engages in extreme and outrageous conduct, and
a. Womack v. Eldridge – PI incorrectly accuses P of sexually molesting young boys. Brought attention to him and emotional distress.
i. Rule: Outrageous conduct is such that is intolerable and offends against the generally accepted standards of decency and morality 
1. This can be subjective. It is based on the honest experience of the plaintiff. It depends on the position of the person experiencing the injury. But the average person (Jury member) must be able to look at it objectively and see how the average person would respond to this kind of behavior.
ii. Policy – Aimed at limiting frivolous suits and avoiding litigation in situations where only bad manners and mere hurt feelings were involved. Fraud concern. 
2. Intentionally or recklessly causes
a. Element satisfied when wrongdoer had specific purpose of inflicting emotional distress or where he intended his specific conduct and knew or should have known that emotional distress would likely result. (Womack v. Eldridge)
b. Continuum of Intent
i. Intentional – Wrongdoer had the specific purpose
ii. Substantial certainty – He intended his specific conduct and knew that emotional distress would likely result
iii. Reckless – He intended his specific conduct and should have known that emotional distress would likely result
1. The reckless standard means that wrongdoer acts in deliberate disregard of a high probability that emotional distress will follow.
3. Severe emotional distress to the plaintiff
a. Manifestation of physical symptoms generally not required
b. Reasonable and justified under the circumstances
c. BUT proof of emotional distress, more than trifling, mere upset, or hurt feelings is generally required
iii. Notes
1. Policy: To protect people’s peace of mind
2. Exclusion: Sexual Harassment in the Workplace – Title VII Claim
a. Does not require showing of IIED level of extreme and outrageous
3. Exclusion: Constitutional Issues & First Amendment – 
a. Hustler Magazine v. Falwell - Public officials and public figures may not recover damages for intentional infliction of emotional distress from a publication without showing that the publication was made with actual malice
f. Defenses of Intentional Torts
i. General
1. Defendant usually has the burden of proving each element of a defense
2. Successful defenses usually, but not always, defeat the entirety of the plaintiff’s claim
3. Defenses ordinarily triggered only if plaintiff has established a prima facie case of tort liability
4. Expanding the circumstances under which a defendant may assert a defense necessarily cuts back on the circumstances under which the plaintiff may obtain recovery
ii. Consent
1. Defined: Plaintiff’s consent to an intentional invasion of a legally protected interest ordinarily bars recovery. To one who is willing, no harm is done.
2. Distinguishes between tortious behavior and socially acceptable behavior
3. Types
a. Express consent
i. Refers to an objective manifestation of an actor’s desire
ii. Hart v. Geysel – Illegal prize fight where 1 party died as a result of being hit. D was not liable because they consented to the fight and fight was illegal. Was scope of consent exceeded?
b. Implied consent
i. The person acted in a manner which warrants a finding that he consented to a particular invasion of his interests
ii. O’Brien v Cunard – She was in line with everyone else to get the vaccine and she implied that she wanted the vaccine. 
4. Limitations
a. Situations where consent is negated
i. Fraud
ii. Inability to give consent (disability)
iii. Age (minor)
iv. Duress
b. Scope of Consent:
i. Hackbart v Cincinnati Bengals – Even though they were playing a game consensually, D went out of the scope of consent when he intentionally hit the other player.
ii. Vosburg v. Putney – Just because you’re on a playground, doesn’t mean you consented to being kicked
iii. HYPO- Employer threatens undocumented worker with deportation. Employee took the job knowing she’d make less than minimum wage and work long hours (took on risk). Employer arranged employee’s relocation and took on costs. Employee thought wages would go towards debt but employer doesn’t permit that. She feels confined and raises false imprisonment claim. She could argue employer exceeded scope of consent. (Line between consent and coercion)
iii. Self-Defense
1. Defined: A defendant is privileged to use so much force as reasonably appears to be necessary to protect himself/herself against imminent physical harm.
2. Elements:
a. Honest belief of harm 
i. Subjective analysis
b. Reasonable fear
i. The fear of harm must be justified by the objective person
c. Reasonable force
i. The privilege of self-defense only entitles one to use reasonable force when she reasonably believes that another is about to commit an actionable battery on her or to defend others who reasonably appear to be threatened by such an imminent attack 
ii. Objective proportionality with the threat
iii. The force must not be disproportionate in extent to the harm from which the actor is seeking to protect
3. Courvoisier v Raymond – Rioters outside of his house gathered and threw stones at him. Honestly fearing for his safety, he shot P (who was a police officer there to break up riot), injuring him. D not liable.
a. Any average person in the same position would have had a reasonable fear. The mistake that he made in thinking that the police officer was one of the rioters was a forgivable one. The reason for the act of shooting was lawful under the circumstances.
iv. Protection of Property (apply self-defense guidelines)
1. Defined: There is no privilege to use force calculated to cause death or serious bodily harm to repel the threat to land or chattels unless there is also a threat to D’s personal safety as to justify a self-defense
2. Elements:
a. Honest belief of harm 
b. Reasonable fear
c. Reasonable force
3. Policy: Life is more valuable than property
4. Katko v. Briney – Spring gun set up to ward off trespassers shoots P. D was liable because his personal safety was not violated.
a. P was not violent and spring gun was excessive force
b. D knew to substantial certainty that if someone came into the room, they would be shot. 
5. HYPO – Barbed wire around house and trespasser gets hurt. Not liable because no intent. It was for deterrence and P should have seen it and known it was there.
v. Private Necessity
1. Elements: 
a. D must face a necessity and 
b. The value of the thing preserved must have been greater than the cause harmed
2. Courts consider:
a. What conditions trigger a privilege of necessity?
b. Incomplete Privilege
i. Still liable for compensatory damages but no punitive damages
ii. Cost/Benefit Analysis
iii. Vincent v. Lake Eerie Transportation Co. – During storm, dock was damaged by steamship purposely docking there during storm. Value of ship was greater than value of dock. Liable for compensatory damage but no punitive damages because of partial privilege.
iv. Cab Driver Note Case – Armed bandit jumps in his car, he swerves into a sidewalk injuring a pedestrian. Different because there was only a chance of injury. Dock had guaranteed injury. He didn’t have time to think and was scared.
c. Absolute Privilege
i. To preserve life or acts of god because there is no deliberate act on behalf of D
ii. Not liable for damages
iii. Ploof v. Putnam – Docked ship to protect family during storm. They had absolute privilege because there were people onboard. 
3. Public Necessity – Government has the right to use someone else’s property to preserve lives
4. Public policy
a. To preserve social value even if it’s at the expense of something of lesser value
b. Fairness of the Rule: We should only hold people liable when they do something wrong. We shouldn’t hold anyone else to standards we don’t hold ourselves to.
III. Negligence
a. Overview
i. A fault based system, whether we act carefully and reasonably.
ii. Defined: Negligence is conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm. Restatement (Second) of Torts § 282
iii. Refers to both the cause of action and the conduct in question.
iv. Prima facie case of negligence
Defined: If P can establish prima facie evidence of negligence, that means that D’s claim survives dismissal and goes to a jury. There are enough facts there to meet the elements and convince a reasonable juror that the evidence of the cause of action have been met. 
b. Elements of Prima Facie Case
i. Duty
1. A defendant owes a general duty to act with reasonable care to everyone in society not to create unreasonable risks of harm to others
ii. Breach of duty
1. A defendant breaches that duty when, judged from the perspective of a reasonably prudent person in the defendant’s position, the defendant fails to act with reasonable care in creating an unreasonable risk of harm to others.
2. Considerations:
a. What is reasonable care?
b. What is the reasonably prudent person?
c. How do judges and juries influence the meaning of reasonable care?
d. What’s the role of custom in establishing reasonable care?
e. What’s the role of statutes in establishing reasonable care?
iii. Causation
1. Cause in fact or actual cause
2. Proximate cause
iv. Damages
c. Strict Liability
i. Defined: Unintended Injury. Liability in the absence of fault
ii. Hammontree v. Jenner – Driver with epilepsy crashes into bike shop causing damage. He was under dr’s supervision and had no reason to believe he was at risk. P argued strict liability and compared it to product liability. Court held that because D took all precautions he could have, costs should lay where they fell. 
1. Policy: Social cost analysis: protects all drivers in similar situations from litigation. Applying strict liability here would discourage people from driving and seeking medical care. 
iii. Arguments Against:
1. Corrective Justice Approach (Holmes): If there is no fault for the injury, then the losses should lie where they fall.  But if there was fault, then defendant should assume the losses and compensate the victim.  
2. Economic Efficiency Theory (Posner): Discourages engagement in risky behavior so people will not act for fear of liability. Negligence standard seeks balance between accident costs and cost of avoiding accident to maximize efficiency. 
3. Historical explanation: Industrial Revolution caused a lot more accidental injuries particularly in the workplace. Negligence standard limited liability of employers so not to hamper economic productivity
4. Deterrence: Incentivizes the use of ordinary care
5. Fairness: It’s unfair to hold D accountable for using the same standard of care we all would 
d. Vicarious Liability
i. Defined: Doctrine under which principal may be held liable for the acts of its agents that are within the course and scope of the agency
1. Policy: Gives employers incentive to hire responsible employees and monitor them, reducing the possibility of accidents. 
ii. Plaintiff can sue on behalf of minor, survival, wrongful death, relational harm
iii. Respondeat Superior Doctrine – Defendant 
1. Employers are vicariously liable for torts committed by employees while acting within the scope of their employment
2. Birkner Test - Scope of Employment
a. The employee’s conduct must be of the general kind the employee is hired to perform
b. The employee’s conduct must occur substantially within the hours and ordinary spatial boundaries of the employment
c. The employee’s conduct must be motivated, at least in part, by the purpose of serving the employer’s interest
3. Christensen v. Swenson – Employee collided with P’s motorcycle at a public intersection while picking up lunch during her unscheduled break. Court applied Birkner Test and held that because reasonable minds could differ as to all three elements, a jury should decide respondeat superior (employer not strictly liable).
iv. Apparent Agency 
1. Defined: Apparent authority is authority which a principal knowingly tolerates or permits, or which the principal by its actions or words holds the agent out as possessing.
2. Elements: (Jury decides if relationship exists. Ex) Independent Contractors)
a. A representation by the purported principal
b. A reliance on that representation by a third party, AND
c. A change in position by the third party in reliance on the representation 
3. Roessler v. Novak – Patient sued contracted radiologist and hospital because the radiology department was located w/in hospital that the referring emergency doctor was located (representation), he relied on the fact that the radiologist was an employee of the hospital (reliance), and as a result he chose not to seek another doctor (change in position).
a. Non-Delegable Duty – Current test is too unpredictable. This idea would require the hospital to delegate duties and make them the delegating duty all the time and make them liable. Another social insurance theory because they should just be held strictly liable across the board (not a question of fault). 
i. Policy: Hospitals are enterprises engaged in risky activities and should internalize the costs of those risk; they have more resources to screen agents than patients do.
IV. Breach
a. Standard of Care
i. Two types of injuries
1. Actor directly injured another (historically Action in Trespass)
2. Actor indirectly injured another (historically Action in Case)
a. Pre-Industrial Revolution the distinction was important because of different forms of pleading
ii. Extraordinary Care
1. All that human care, vigilance, and foresight reasonably can do under all the circumstances.
2. More than the reasonable person would do
3. Brown v. Kendall – Dog fight case – D tried to break up fight with a stick and hit P in the eye by accident. P wanted jury instructions to say extraordinary care, D wanted it to say ordinary care. Court held extraordinary standard was too high because the act was lawful therefore both parties were only required to exercise ordinary care.
a. Rule: If during commission of a lawful act done with reasonable care, an injury arises, no liability.
iii. Fault Principle
1. Contributory Negligence 
a. P acts negligently and contributes to his own injury
b. Affirmative defense
c. Bars P’s ability to recover
2. Comparative Negligence
a. Same principle but P is not barred from recovery, only diminished
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iv. Ordinary Care
1. Requires the use of reasonable care under all circumstances
2. Requires only reasonable foresight of the consequences
3. Considers burdens of precautions and customs
4. Adams v. Bullock – Boy was electrocuted by swinging a wire and hitting trolley lines. D was not liable because the injury was so unforeseeable and required extraordinary provisions to prevent. 
a. Social utility in having trolleys and no way for wires to not be exposed
b. No economically feasible alternative 
5. Braun (note case) – Exposed wires above vacant lot electrocuted carpenter working. This was distinguishable from Adams because the accident was foreseeable since this area was being developed. D should have reasonably anticipated the vacant lot would be improved and the lines presented a hazard and preventative measures should have been taken.
v. Hand Formula – Balancing Approach
1. Liability for negligence due to failure to take safety precautions exists if the burden of taking adequate precautions is less than the probability that of injury multiplied by the gravity of the resulting injury.
2. Cost benefit analysis considering social utility
3. Negligence is an economic concept
4. D is negligent when D fails to take precautions and B < P x L
5. D is not negligent when he fails to take precautions and B > P x L
a. B = Burden of taking adequate precautions
b. P = Probability of injury
c. L = Expected Harm
d. Other factors that may be considered are:
i. Foreseeability of the harm
ii. Magnitude of the harm
iii. Social utility of defendant’s behavior
iv. Anything else that impacts the cost-benefit analysis
6. United States v. Carroll Towing Co – Bargee missing from barge when accident occurs. D was contributorily negligent and liable because the burden of staying on board (B) was low, the probability of injury was extremely high (P) and the loss of cargo and ship was high (L) 
a. B < P x L
7. Policy: Not taking action can sometimes be the most economic choice
8. HYPO - A railroad company operates throughout California.  Its trains cross through many farm fields.  Each year the trains have a 50% probability of causing a fire that damages crops growing in the fields.  When there is a fire, the cost of damages to the crops averages $200,000.  There are 2 methods to reduce fires:
a. Electrification of tracks: Will reduce all fires with a cost of $200,000 a year. 
i. $200,000 (B) > $0 (P) x $200,000 (L) = Not negligent
b. Install Spark Arresters: Will result in 25% probability of fires and will cost $100,000 per year.
i. $100,000 (B) > 25% (P) x $200,000 (L) = Not negligent
c. Do nothing - $0 (B) < 50% (P) x $200,000 (L) = Negligent
b. Reasonable Prudent Person Standard
i. Defined: A hypothetical person who exercises those qualities of attention, knowledge, intelligence and judgement which society requires of its members for the protection of their own interest and the interests of others. (Restatement (Second) Torts, §283(b))
1. Did the party act as a reasonable person would under the circumstances?
2. Objective test applied to a party’s conduct and judgement (not state of mind)
3. Policy: Administrative ease, deterrence, norms justification
4. Bethel v. New York City Transit Authority – Passenger on bus sat on wheelchair accessible seat that collapsed. P wanted D to be held to highest degree of care but court chose to hold to reasonable degree of care. 
a. Common Carriers: Historically, common carriers were held to the highest degree of care. This is not necessary because the reasonable standard adapts to circumstances.
b. Policy: Lack of incentives if they’ll always be held liable. Opens the doors to too many lawsuits and may become too expensive to operate the transit system.
ii. Limits of RPP: 
1. Standard adjusted for:
a. Physical disabilities: Easily definable and administratively easy to apply
i. Ex) A blind person being held to a blind person RPP standard
b. Minors: When children are engaged in child activities
c. Experts: Those individuals who are specially trained are held to the standards of the reasonable specially trained person (doctor compared to reasonable doctor) 
2. Standard NOT adjusted for:
a. Mental Incapacity: Does not trigger modified standard because caretaker should prevent D from engaging in risky activities 
i. Roberts v. Ramsbottom – Driver had a stroke but was still aware enough to drive so he was liable for injuries resulting from it since he had still retained control of some of his faculties. Court would not accept anything less than total loss of consciousness like in Hammontree. 
ii. Bashi v. Wodarz – Woman claimed she wigged out while driving due to sudden and unanticipated mental illness. Court refused to modify RPP standard. 
iii. Policy: (1) difficulty drawing line between mental deficiency and those variations of temperament, intellect, and emotional balance which cannot be considered in imposing liability; (2) can be easily feigned; (3) mental defectives are part of the society which needs to operate under baseline standards for everyone’s safety; (4) liability stimulates caretakers to take better care of the mentally deficient
b. Minors: When children are engaged in adult activities
i. Policy: Unreasonable to expect adults to know that a child is engaging in activities that they should not be 
ii. Parents are rarely held vicariously liable for actions of their children unless they are negligent in permitting children to do something beyond their ability or failing to exercise control over dangerous child 
c. Roles of Judge & Jury
i. General: Judges answer questions of law and juries answer questions of fact
1. Juries are typically supposed to deal with negligence cases because they’re supposed to be better equipped to deal with matters of fact on a case by case basis
2. Judges can take those questions away from the jury 
a. D motions for directed verdict/summary judgement 
i. Lawyer is trying to make judge rule whether there is a matter of law and whether a reasonable jury would agree
ii. Conflicting views
1. Holmes: When the standard is clear, it should be laid down once and for all by the courts. 
a. Courts should look for opportunities to lay down definite rules to reach individual autonomy and consistency. When judges observe a frequency of similar cases, there really aren’t factual differences that would require jury discretion. Then no need for a jury to decide again. 
b. If nearly identical verdicts, a law should be made. (Administrative efficiency)
c. Baltimore & Ohio Railroad Co. v. Goodman – P struck my train and killed. Court ruled that P did not take all necessary precautions and contributed to his own death. Treats this as matter of law and established narrow rule that during daylight crossings, motorist should stop car and get out of necessary to see if a train is coming, otherwise driver is negligent. 
2. Cardozo: Criticizes Holmes view because these types of cases should be adjudicated case by case by a jury because every case is different. 
a. Pokora v. Wabash Railway Co. – P struck by a train and killed. Cardozo says that Holmes’ view from Goodman is too restrictive and overrules it without saying so. P could not have reasonably gotten out of his car to look for a train. It would have been more dangerous and it was not custom to do so. When there is not clear evidence that custom exists to do otherwise, what is ordinary duty is for a jury to decide. 
b. Andrews v. United Airlines, Inc. – Passenger was injured by briefcase falling out of overhead bin. Passengers were warned that items in overhead bin may have shifted during flight which was the standard at the time. Trial judge dismissed as matter of law but it was a matter for the jury to decide.
i. Rule: When there is a question of industry standard, the jury should decide the reasonableness of the duty performed. 
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d. Custom
i. Defined: Industry standard for safety
ii. Can be used as a sword or a shield
iii. Deviation from a relevant safety custom can serve as evidence of negligence (P will use)
iv. Compliance with a relevant safety custom can serve as evidence of due care (D will use)
v. Decided
1. Clear custom can be decided by a judge
2. Unclear custom is decided by a jury
3. Custom is evidence, not conclusive
vi. Trimarco v. Klein – P fell through glass shower door and was injured. P claimed that there was a custom of replacing the glass with shatterproof glass. D claimed it was not a custom to replaced existing unsafe glass. Court ruled just because others were using safer alternative, it is not a clear custom. 
vii. In order to use an industry custom as evidence of a standard of reasonable care, it must be relevant to safety.
1. The custom’s purpose was to establish safety, not just part of the practice of the industry
2. EX) smooth rope was no longer industry custom for dumbbell waiters, but they weren’t necessarily replaced for safety, just to make rope last longer
e. Statutes: Where a statute is passed to regulate safety, it becomes the standard of due care. When the statute is violated, the standard of care is violated. 
i. Negligence per se: Test for breach 
1. Defined: An actor is negligent if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor’s conduct causes, and if the accident victim is within the class of persons the statute is designed to protect.
2. Must be silent on civil remedy
3. Elements: An actor is negligent if:
a. No excuse
b. The actor violates a statute
c. The statute was designed to protect against the type of accident the actor’s conduct causes, AND
d. The accident victim is within the class of persons the statute is designed to protect
4. Statutory Purpose Doctrine: Elements 3 and 4  
a. Effects:
i. Limits the number of cases under which parties may utilize statutory violation to prove an actor’s negligence
ii. Limits the utility of borrowing the statutory duty
b. Driver’s License statutes are irrelevant: They are not intended for safety, rather for insurance, compliance, registration.
c. Di Ponzio v. Riordan - Ordinance required cars turned off when filling gas but gas station attendant permitted customer to leave his car on while pumping gas, it rolled back and pinned another person.  Court held that statute was designed to prevent fires, not avoid injuries from moving vehicles.
d. Gorris v. Scott - sheep were to be penned on boat not to keep them on board, but to prevent spread of diseases
5. Examples of violating statutes:
a. Martin v. Herzog – P was driving without his lights on and ended up in a fatal head on collision.  D raised the issue at trial and court instructed jury that they could decide how to weigh the evidence as to negligence.  Court of Appeals held that evidence of violating the statute is definitively negligence and it is not a jury question.
i. Rule: Evidence of violating the statute is definitively negligence and it is not a jury question.
b. Clinkscales v. Carver - D ran stop sign and crashed into P.  Stop sign was erected under ineffective ordinance so no criminal punishment could be imposed.  Court held that limit on criminal liability did not automatically limit civil liability, and the existence of a criminal statute does not automatically create civil liability, just gives the standard on which to determine behavior.  The legislature had formulated a standard, although published it incorrectly, and court could still rely on that standard without need for a jury to decide the standard for reasonable conduct.
c. Sweet v. Sisters of Providence in Washington – Court retains discretion to refuse to adopt the law as the standard of care, if, for example, the statute is so obscure, unknown, outdated or arbitrary.
d. De Haen v. Rockwood Sprinkler Co. - Construction worker placed radiator near edge of hoistway which fell and killed man below.  Statute required contractor to erect barrier around hoistway, designed to protect people from falling through, not things.  However, court read the requirements of the statute re: distance from edge, etc. and determined that had the barrier been there, the radiator wouldn’t have been able to be placed so close to edge & hazard foreseeable and similar so could use as negligence per se.
6. Excuse: An actor’s violation of a statute is excused and not negligent if:
a. The violation is reasonable in light of the actor’s childhood, physical disability, or physical incapacitation
b. The actor exercises reasonable care in attempting to comply with the statute
c. The actor neither knows nor should know of the factual circumstances that render the statute applicable
d. The actor’s violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public, OR
e. The actor’s compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance
7. Tedla v. Ellman – Ps walked along wrong side of the road as laid out in statute and were hit behind by D’s car.  D tried to assert Martin to show that Ps violated statute and were contributorily negligent but Court refused to apply because had Ps been walking on the permitted side of the road, they would have been in more danger and legislature did not intend for people to enter greater harm to follow statute designed for pedestrian safety.  
a. Rule: No negligence as a matter of law if violating statute in order to avoid the harm that it is the statute’s purpose to prevent.
f. Proving Breach
i. Circumstantial Evidence
1. Indirect facts that are presented to persuade the fact-finder to infer other facts or conclusions
a. EX) Eyewitness testimony, skid marks
2. Dangerous Condition: If D has knowledge (constructive or actual) of a dangerous condition and does not respond adequately, then D is negligent for breaching their duty to customers
a. Constructive Notice: 
i. What a reasonable and prudent person should have known from observing the situation
ii. Negri v. Stop and Shop – P slips on baby food which was on the floor of the store for at least 20 minutes. Dangerous condition was visible, apparent and had been there for long time, therefore met requirements for constructive notice.  Court held jury could decide if D was negligent based on constructive notice of dangerous condition.
iii. Gordon v. American Museum of Natural History – P slipped on piece of paper from food served at concession stands on steps of museum. Court ruled that there was no circumstantial evidence that the paper was there long enough for the D to have actual or constructive notice and was not liable (not dirty, not there long time like in Negri)
b. Actual Notice: 
i. D was actually notified of the dangerous condition
ii. EX) Patron tells employee there is a puddle
3. Business Practice Rule (Mode of Operation Rule)
a. Some jurisdictions do not require proof of constructive notice for business practices that create a reasonably foreseeable risk of harm for invitees
b. If it is reasonably foreseeable that something will invite harm to the invitee then no constructive notice is required.
i. These businesses should take reasonable steps to obviate the danger (reasonableness is still in the equation so not strict liability for negligence, only for notice of dangerous condition)
ii. EX) P slips on slimy lettuce at self-service salad bar. This is a reasonably foreseeable risk of harm which wouldn’t require D to constantly check and clean so to prevent dangerous condition. The customer is not to take the responsibility themselves. 
1. Different from Negri because baby food on the floor is not a normal occurrence. Food on the floor of a self-service establishment is. 
ii. Res Ipsa Loquitor
1. Defined: Special evidentiary rule within negligence law that infers breach based on circumstantial evidence
2. Elements: 
a. The accident must be the kind which does not occur in the absence of someone’s negligence
b. The instrumentality alleged to have caused the plaintiff’s injury was within the exclusive control of the defendant, AND
c. The accident was not due to any voluntary action or contribution on any part of the plaintiff
3. Byrne v. Boadle – Flour barrel fell from window above of flour shop and struck P. Court ruled that barrels don’t just fall unless there is some negligence on behalf of the shop. D was in control of the barrel and P was just walking by – no contributory negligence.
4. Larson v. St. Francis Hotel – During time of celebration, hotel guests threw chairs out the window injuring P. Court ruled it is not uncommon for there to be a ruckus in a hotel and guests to throw objects out the window. Res Ipsa Loquitor does not apply.
5. Connolly v. Nicollet Hotel – The hotel had been taken over by a convention and vandals had been throwing objects out the window. The hotel was aware and didn’t take proper precautions. They had actual notice about what was going so they were negligent and so there is no need to apply res ipsa loquitor.
6. McDougald v. Perry – P was driving behind tractor trailer when spare tire came unattached and crashed into his windshield. A spare time doesn’t come unattached without some negligence so res ipsa loquitor applies. 
7. HYPO – If in McDougald, there was testimony from an employee that heard him say that the tire chain was rotten and needed to be replaced. There would be actual notice and evidence that he knew about the problem. This would be negligence and no need for res ipsa loquitor to apply.
8. Once res ipsa is applicable, what weight does it receive?
a. Permissible inference (majority of states)
i. Jury is permitted to infer negligence from the circumstances of the accident, but need not
b. Rebuttable presumption (minority of states)
i. Jury must presume negligence and defendant must rebut with sufficient evidence to not be held liable. 
9. Multiple Defendants: Multiple Ds must have been working together, living together, or some other quality that makes them a single unit – specific concern for medical malpractice.
a. Ybarra v. Spangard – P suffered paralysis due to injury to his neck and shoulder sustained while undergoing surgery. This was not a normal injury and the injury itself speaks of negligence. Even though there were many Ds and P couldn’t prove who was specifically responsible, court held that res ipsa loquitor should apply with equal force in cases where medical staff take the place of machinery and may inflict injury upon a patient who is not in a position to know how he received his injuries. 
i. This is an exception to application of res ipsa loquitor. P was unconscious so he has no access to evidence. This functions as discovery device and against the conspiracy of silence.
ii. Conspiracy of silence – no one wants to point the finger at anyone else. They don’t have any incentive to testify against the wrong doer. 
iii. Traynor is worried that it would extend to any large group of Ds if P can’t pinpoint wrongdoer. Ex) Flower pot falling from apartment building and suing every tenant in the building. 
g. Medical Malpractice
i. Two types: Both are distinct causes of action that may be brought together in one lawsuit
1. Medical Negligence
a. Differs from ordinary negligence by 4 unique characteristics:
i. Higher standard of care
1. Reasonable physician standard even in stranger context
ii. Custom determines the standard 
1. Custom is the standard of care, not just evidence of it
2. If doctor deviates from a known custom, that can be the breach
iii. Experts establish custom
1. Expert testimony needed to establish the relevant standard of care and to show that D deviated from that standard
iv. Experts may establish res ipsa loquitor
1. Counter-intuitive because the experts can establish evidence about what D did wrong. Usually res ipsa is for a layperson to decide that the problem doesn’t occur without negligence 
2. Sides v. St. Anthony’s Medical Center – Court held that P could proceed on a res ipsa theory where P offers medical expert’s opinion that injury would not have occurred in the absence of negligence since specialized knowledge would be required for jury to determine this first element. Expert could testify about statistical evidence, more than just what a reasonable doctor would do. (Some jxs don’t allow res ipsa)
b. Elements:
i. P provides evidence to establish applicable standard of care (usually expert testimony
ii. P must show that D breached duty by departing from that standard
c. Sheeley v. Memorial Hospital – P sued 2nd year resident for complications following episiotomy performed on her during labor. Court allowed expert testimony from different locality because medical standards are nationalized.
i. Rule: A physician is under a duty to use the degree of care and skill that is expected of a reasonably competent practitioner in the same class acting in the same circumstances. 
2. Informed Consent
a. Distinct cause of action based on doctor’s failure to obtain the patient’s informed consent to treatment
b. Under this doctrine, doctor has a duty to disclose to patients the material risks and benefits associated with medical procedures
i. Materiality is generally determined by an objective reasonable patient standard (subjective)
ii. Concern over whether experts should be allowed because standard is what patient would want to know, not what doctors think is material
iii. Experts used to describe different alternatives available, their risks and benefits (objective)
iv. Often no damages are awarded because it’s hard to assess loss for what could have been 
v. Historically this comes from the theory of battery –  Not consensual touching of a physician to a patient
vi. Usually tacked on to medical negligence claim since patient will claim negligence occurred during procedure/treatment and he would have chosen alternative had he been informed
vii. Policy: Individual autonomy. It is the patient’s right to decide what’s best for them.
c. Matties v. Mastromonaco – Independent 81-year-old woman broke her hip. Doctor put her on bed rest instead of offering surgery. She became partially paralyzed and depressed after. Court held informed consent applies to surgical and non-surgical treatment. Patients should know alternatives doctors recommend and don’t recommend. 
i. Rule: The standard obligates the physician to inform patients of medically reasonable treatment alternatives and their probable risks and outcomes even if he doesn’t recommend them.
d. HYPO – Pat had been seriously depressed for over three months.  Because he was paranoid, acting irrationally, and having suicidal thoughts, his father committed him to the State Mental Hospital.  After evaluating Pat’s condition, the psychiatrist on his own ordered electroshock therapy treatment.  In the second treatment session, Pat’s legs were broken from the induced convulsion; one leg has never healed properly.  The overall incidence of fractures in shock treatment is between 10 and 30 percent.  Pat’s emotional problems have been reduced, though not totally resolved.
V. Duty
a. General Duty: Everyone owes a general duty to act with reasonable care to everyone in society and not to create unreasonable risks of harm to others
i. D breaches that duty when, judged from the perspective of a reasonably prudent person in D’s position, D fails to act with reasonable care in creating an unreasonable risk of harm to others - MISFEASANCE
b. No Duty to Rescue/Act/Protect
i. This means that generally if you haven’t created the risk of harm, then no affirmative duty to rescue another person in harm’s way - NONFEASANCE
c. Affirmative Obligations to Act
i. Exceptions to “no duty”
1. To rescue
2. To warn or protect third parties
ii. Misfeasance: Actively causing harm to another
1. Most cases of negligence, whereby D’s conduct results in another’s injury
2. Created through conduct (proactive) or omission (EX) driving and should have hit breaks, but didn’t and hit someone)
iii. Nonfeasance: Passively allowing harm to befall another
1. Few cases of negligence
2. Liability only where an exception applies
3. Harper v. Herman – P was on D’s boat sailing. When the boat was docked, P dove into shallow water and was became paralyzed. Wasn’t a paid passenger so no duty to rescue or warn because there was no special relationship. P was as capable of protecting himself as D was. P was not deprived of opportunities to protect himself, and D was not expected to provide protection.
a. Rule: The fact that an actor realizes or should realize that action on his part is necessary for another’s aid or protection does not itself impose upon him a duty to take such action unless a special relationship exists.  
b. Policy: Limiting liability to prevent people from being afraid of doing everything and potentially being held liable for someone getting injured
4. HYPO – If someone dove off a chartered boat into shallow water, there would be a special relationship and duty because when a business is economically benefitting, a customer has an expectation of safety. 
5. HYPO – If P trips over something on the floor of the boat that wasn’t fixed. There would be a duty to make the boat safe so he would have to inform them of the dangers on the boat.
iv. Policy Arguments for Duty to Rescue:
1. In Favor (Utilitarian): 
a. Tort law is based on reasonable care to prevent harm
b. Society should be obligated to help one another (Good Samaritan statutes)
c. Greater good for the greater number
2. Against: 
a. Autonomy/Liberty interest of actor
b. Difficult to define obligation and draw lines
c. Creates incentives for people to watch out for themselves
d. Detracts from responsible party
e. Uncertainty of what to do and potential liability for acting
f. It’s the government’s responsibility to protect people
g. Shouldn’t be liable for something you didn’t do
h. Vigilantism
i. Takes away from acts of true heroism
d. Exceptions to “No Duty to Rescue” – Limited Duty
i. Special relationship
1. Common carriers
2. Innkeepers
3. Possessors of land open to public
4. Persons who have custody of another person under circumstances in which that other person is deprived of normal opportunities of self-protection
5. Social companions on joint-venture
6. Therapist to patient/3rd party
ii. Non-negligent injury
1. If actor knows or has reason to know that by his conduct, whether tortious or innocent, he has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm
2. EX) If Hammontree had come to after accident and not helped injured parties from further injuries
iii. Non-negligent creation of risk
1. The actor innocently creates a risk and then discovers the risk then the actor has a duty to take reasonable steps to prevent the harm from occur. 
2. EX) Failure to warn of recalls
iv. Undertakings 
1. Commenced rescue or voluntary assumption of assistance by D
2. D fails to exercise reasonable care to secure the other’s safety while in D’s charge
3. Discontinues aid or protection and by doing so leaves the other in a worse position
4. Farwell v. Keaton – Court expanded no duty to rescue rule when P died after getting beat up and friend failed to help/warn anyone he needed help.  Reasoned that social companions on joint venture implies that one companion will help the other, also had “commenced rescue” of friend by beginning to help so had duty to continue/not make worse.
v. Statute: Private right of action similar to establishing breach with negligence per se
vi. Rowland Test: Test of last resort
1. Defined: When no apparent duty to rescue/aid and no special relationship exist. The test for creation of affirmative duty
2. Factors to balance:
a. Foreseeability of harm to plaintiff
b. Degree of certainty that the plaintiff suffered injury
c. Closeness of connection between the defendant’s conduct and the injury suffered
d. Moral blame attached to defendant’s conduct
e. The policy preventing future harm
f. The extent of the burden to the defendant and consequences to the community of imposing a duty
g. The availability, cost, and prevalence of insurance
3. Randi v. Muroc Joint Unified School District - Negligent misrepresentation is a form of tort liability generally in business cases but was theory used in this case where P (13-year-old student) was molested by teacher who was given affirmative letters of recommendation by former employers.  Court employs Rowland test and ruled that a writer of a letter of recommendation owes to a third party a duty not to misrepresent the facts if they would present a substantial, foreseeable risk of physical injury to third persons
a. Only for physical injury. For cases involving other injury, policy favors open communication with prospective employers
b. HYPO – Professor has student steal from her, convinces her to write letter of recommendation without mentioning theft, he gets hired by law firm and steals from them. She would not have a duty because this is a financial issue. 
vii. Special duty to Warn or Protect 3rd Parties
1. Courts have increased the number of instances in which affirmative duties are imposed by expanding the list of special relationships which justify departure from rule
2. No duty to warn or control tortfeasor’s conduct when:
a. Stranger
b. Injury self-inflicted or property damage
c. No reliance on D
3. Duty to warn or control tortfeasor’s conduct when:
a. Serious risk
b. Identifiable victim
4. Examples:
a. Duty of hospitals to control dangerous patients
b. Duty of doctor to warn patient if prescribed medication makes it difficult to drive
c. Duty to warn family members if patient has contagious or deadly disease
d. Tarasoff v. Regents of the University of California – Patient expressed desire to kill specific victim to therapist. Court held that therapist liable for not warning specified victim of patient’s desire to kill her.  Acknowledged that foreseeability was not enough but that a duty might arise when:
i. A special relationship between the actor and a third person which imposes a duty upon the actor to control the third person’s conduct or
ii. A special relationship between the actor and the other which gives the other a right of protection.  
iii. Even though therapists can’t predict if patient will act violently and confine patient for every expression of desire to cause harm, they have a gatekeeper duty to warn potential victim (despite concerns about confidentiality and harm to patient for inaccurate predictions)
iv. Rule: When a therapist in fact determines or should have determined that a patient presents a serious danger of violence to a foreseeable victim (professional standard)
v. Rule: The therapist of that patient has a duty to use reasonable care to protect the intended victim against such danger (reasonable person standard)  
vi. Policy: Life is more important than confidentiality. Prefer warnings to be wrong than not warn and have death.
vii. Counterarguments: 
1. Predictions of violence are unreliable
2. Inaccurate warnings will harm patients
3. Releasing information violates principles of patient/client confidentiality
viii. The Roles of Statutes in Tort Law
1. Distinguish:
a. Does the statute expressly create a cause of action for damages?
b. Does the statute implicitly create a private cause of action? (Uhr v. East Greenbush Central School District)
c. Does the statute acknowledge policy considerations that would lead a court to create a common law duty? (Maybe Tarasoff)
d. Where a common law duty already exists, can the statute be used to establish a standard of care? (Martin v. Herzog)
2. Implied Private Right of Action
a. Defined: A statute implies rights that allow private parties to bring a lawsuit, even though no such remedy is explicitly provided for in the law.
b. Test for Implied Private Right of Action
i. Was the statute intended to protect a class of people from a particular type of harm?
ii. Would a civil remedy promote the legislative purpose?
iii. Is a civil remedy consistent with the legislative scheme?
c. Considerations:
i. Does statute expressly create a cause of action for damages? (Criminal Punishment)
d. Uhr v. East Greenbush Central School District – Scoliosis testing in schools was mandated by statute. School failed to test for 1 year and D was diagnosed with scoliosis that may have been prevented by early detection. P attempted to use an implied private right of action. Satisfied 1st and 2nd element of test, but failed 3rd element because legislative scheme had its own enforcement strategy and limiting liability for conducting test indicated liability should not be imposed for not testing. 
i. Policy: Immunity for public officials because of scarcity of resources
ix. Limiting Duty 
1. Restatement (Third) of Torts Proposed Final Draft No. 1 - § 7. Duty
a. An actor ordinarily has a duty to exercise reasonable care when the actor's conduct creates a risk of physical harm.
b. In exceptional cases, when an articulated countervailing principle or policy warrants denying or limiting liability in a particular class of cases, a court may decide that the defendant has no duty or that the ordinary duty of reasonable care requires modification.
2. Non-Parties to Contract 
a. No privity required for duty. In the past, a contractual agreement was required for dictating duty. Courts use this to limit liability. 
i. If crushing liability would be imposed (major social harm and costs), court invokes
b. Rule: To find a duty, the relationship between D’s contract obligation and the injured non-contracting party’s reliance and injury must be direct and demonstrable and the injured person must be in a known and identifiable group. 
c. H.R. Moch Co. v. Ronsselear Water Co. – Water company provided water and water pressure wasn’t good from fire hydrant. P’s warehouse burned down and he sued water company. There was no general duty. This was too large of a zone of duty and the water company simply denied a benefit, did not commit wrong. Misfeasance.
i. Policy: He wants to limit liability to the water company to preserve this very necessary social benefit. He is concerned about the access of water to people, not about the water company’s finances.
d. Strauss v. Belle Realty Co. – Tenant in apt building fell down stairs in dark basement during power outage. Court ruled that imposing duty to those not in privity would subject power company to crushing liability and cause potential loss of social benefit. 
e. McPherson v. Buick Motor Co.– case did away with privity requirement for duty
f. Palka v. Servicemaster – Nurse in hospital injured by fan falling on her. Nurse was part of a group of people who worked at the hospital and were easily identifiable so there was a duty. 
g. Takeaway is policy justification for finding no duty is based on social welfare and public policy concerns which is totally different than previous cases where the concern is individual autonomy concerns that underlay our general no duty to rescue rule.
h. Rule: Scope of duty can be limited or eliminated when public policy concerns outweigh individual plaintiff. 
3. Social Hosts
a. Reynolds v. Hicks – Underage guest at a wedding consumed alcohol and drove injuring P. P sued social hosts using a private right of action claim, but court decides that the statute to not furnish minors with alcohol was to protect them not 3rd parties. Court found that generally, social hosts do not have a duty to protect third parties from guests who drink and drive.  Different from commercial vendors who do have a duty because they have resources and ability to regulate distribution of alcohol and it is their business practice to do so. 
i. Policy: Extending liability would have too strong of social implications and would restrict people’s rights to host social functions
b. Hansen v. Friend – Minor was injured by alcohol sued social host who supplied alcohol. Social host was liable under private right of action through same statute.
c. Burkhart v. Harrod – Minor injured someone else after drinking from commercial vendor. Commercial host liable under private right of action through same statute.
d. Dram Shop Liability – Commercial vendors of alcohol that serve customers to the point of intoxication are liable to 3rd parties injured by the customer.
x. Negligent Entrustment
1. Defined: A defendant who supplies a chattel, has a duty to not let it fall into the hands of another, whom the defendant knows or should know, may use it in a manner involving unreasonable risk of physical harm to himself or a third party. 
2. Typical cases: Lending your car to an intoxicated driver or allowing your gun to be borrowed by someone likely to misuse it
3. Duty is not limited to cases where D owned or controlled the instrumentality
4. Sometimes, there is no duty even when D did own or control the instrumentality 
5. Selling v. Lending
a. Rule: When you sell something, you relinquish ownership of it and thereby relinquish responsibility of that object. Knowledge is an exception. 
b. When you lend something, you are still responsible for the effects of that object because you are expecting to get it back (never relinquished ownership)
6. Vince v. Wilson – D provided funding for her grandnephew to purchase a car. He did not have a driver’s license and had failed his test several times. He also abused drugs and alcohol and D knew. He drove the car and was in an accident. She was liable.
a. Rule: She knew or should have known entrusting him with a vehicle would create an unreasonable risk of physical harm.
7. Peterson v. Halsted - Father cosigned car for daughter. She caused accident due to her drunk driving. The court held the father had no duty. Court thought it unwise and destructive to extend duty to suppliers of money or credit.
8. Keys in ignition – If you leave them in an environment where it is foreseeable that someone could come along and steal your car and injure another person, then you may have violated a duty. But if you leave your car in a safe place, it would be unforeseeable so no duty was violated.
e. Duties of Landowners and Occupiers
i. Traditional Common Law Approach
1. Determine the plaintiff’s status
2. Determine the precise duty that attaches to an entrant with that status
ii. Entrant Status
1. Invitee:
a. A business visitor: enters land with permission (express or implied) for a purpose directly or indirectly connected with the possessor’s business
b. A public invitee: Enters land open to the public for a purpose for which the land is held open to the public. (repairman invited to fix something)
c. Duty: Duty to exercise reasonable care to protect against both known dangers and those that would be revealed by reasonable inspection.
2. Licensee:
a. Enters land with permission (express or implied), but NOT for a business purpose that serves owner/occupier (includes social guests, gas meter reader)
b. Duty: Duty to protect against known, non-obvious dangers
3. Trespasser
a. Enters land without permission and whose presence is either unknown or objected to if known
b. Duty: No duty to protect against dangers. Duty only to avoid willful misconduct or reckless disregard of safety (exceptions for children by attractive nuisance doctrine)
i. Attractive Nuisance Doctrine: Exception to No Duty to Trespassers:
1. Duty to trespassing children
2. When artificial conditions cause physical harm
3. Possessor knows or has reason to know children will trespass
4. Possessor knows or should realize the conditions creates an unreasonable risk of death or serious harm to children
5. Children did not discover or realize the risk
6. Balance of utility and risk supports eliminating condition
7. Possessor failed to exercise reasonable care 
4. Policy: Expectations of landowners and what landowners are expected to do for those that come onto their land. Our private homes are our private homes and we should only have to make them accident proof to the extent that we want. Social guests should be held to the same level of expectation. It limits liability.
5. Carter v. Kinney –  D held bible study for church at their home. Church members were invited. P arrived and slipped on patch of ice on the driveway. P claims he was an invitee; D claims he was a licensee. Court rules social guests are licensees and no duty owed for obvious dangers.
a. Rule: Possessors intent in offering invitation determines status of visitor and establishes the duty of care owed to the visitor.
6. Hypo – Tupperware party guest slips on ice. Guests would be business visitors so they would be invitees. D would be liable.
7. Hypo – Bible study group that is advertised to whole neighborhood. Guest slips on ice. This makes it a public event so guest is a public invitee. D would be liable.
8. Hypo – Going into arboretum not for the purpose of enjoying it, just passing through as a shortcut. Not licensee because not there for the purpose of the public place. 
9. Open and obvious dangers: No duty to licensees, only to invitees.
10. Activities: When one is injured by affirmative activity (active negligence), duty owed is one of reasonable care under the circumstances.  
iii. Modern Approach
1. Challenges Common Law categories for a general duty of reasonable care for all except trespassers. Weighs pros and cons of eliminating categories. Introduces Heins Factors.
2. Heins v. Webster County – P goes to visit his daughter at work at the hospital and slips on ice. Using common law approach, court found he was not a business visitor and therefore he was a licensee and D had no duty to warn about obvious dangers. Court eliminated categorical distinction and recognized only lawful and unlawful visitors. Held that status is only relevant as to determining foreseeability of the harm under ordinary negligence principles. 
a. Rule: A person in possession of land owes a duty to use reasonable care in the maintenance of their premises for protection of lawful visitors.
3. The Heins Approach (Adopted Rowland Factors):
a. Factors in evaluating whether a landowner has exercised reasonable care:
i. Foreseeability of harm
ii. Purpose for which entrant entered land
iii. Time, manner, and circumstances under the entrant entered the premises
iv. Use to which the premises are put or are expected to be put
v. Reasonableness of inspection, repair, or warning
vi. Opportunity and ease of repair or correction or giving the warning
vii. Burden on the land occupier and/or community in terms of inconvenience or cost in providing adequate protection
viii. Note: Categories are still relevant, just not determinative. 
4. Policy arguments for retaining categories:
a. Predictability
b. Stable standards for liability
c. Landowners less able to guard against risks
d. Established system of loss allocation
e. Exceptions take care of strict rules
5. Policy arguments against retaining categories:
a. Status should not be determinative
b. Urban society, no longer feudal society
c. Creation of exceptions too complex and unpredictable producing confusion and conflict
iv. Duty to Prevent Crime
1. Landlord/Tenant
a. Kline v. 1500 Massachusetts Ave – Victim suffered attack in common way of building in a violent neighborhood. Landlord had exclusive control of the common areas. He was the only party with the power to provide necessary protection. Court ruled that landlord is liable because he in the best position to prevent crime.
b. Sargeant v. Ross – Child visiting tenant fell from stairway and died. Stairway was too steep and railing inadequate. Applied general duty test and ruled that a tenant having a guest is foreseeable.
2. Business/Patron
a. Posecai v. Wal-Mart Stores, Inc. – P robbed at gunpoint in a Sam’s Club parking lot. P claimed D should have been aware of the risk because of the high crime rate and should have taken precautions. Court considered 4 established tests on foreseeability to decide if D had the requisite degree of foreseeability. Concluded that balancing test was best approach. 
i. Specific Harm Test
1. Duty only where landowner knows of specific imminent harm (too restrictive of a limit)
ii. Prior Similar Incidents Test
1. Foreseeability established by evidence of previous crimes on or near premises 
a. Can lead to arbitrary results because applied with different standards regarding number of previous crimes and degree of similarity required to give rise to duty
iii. Totality of the Circumstances Test
1. Takes into account additional factors like the nature, condition and location of land and other circumstances.  Focus is on level of crime in surrounding area and courts more willing to see property and non-violent crimes as precursors to more violent crimes.  (Can be too broad a standard for landowners)
2. Favors plaintiff
iv. Balancing Test
1. Weigh the foreseeability of harm against burden of imposing a duty to protect (even with high degree of foreseeability, rarely will a duty be proven in the absence of prior similar incidents on the property).
2. Favors defendant
b.  KFC v. Superior Court – Restaurant cashier did not comply with robber’s demand and customer was taken hostage. 
i. Rule: Business owners owe patrons no duty to comply with robber’s demands.
ii. Policy: Would encourage hostage taking and require making owner’s rights subordinate
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f. Duty Reprised
i. A.W. v. Lancaster School District – Kindergartener was molested by someone who was snuck onto campus. He was seen by several people who didn’t act. Schools have general duty to protect the kids from harm. Court says that a general duty isn’t enough in this circumstance – the injury doesn’t stem from the general duty so they focus on the foreseeability factor. Foreseeability is a test to see if duty was breached. 
g. Duties for Non-Physical Harm
i. Negligent Infliction of Emotional Distress
1. There is a duty to protect against emotional harm in 4 situations:
2. Direct: Emotional distress follows from actual physical injury (Pain & Suffering)
a. Physical injury and any emotional distress damages that stem from that injury can be recovered for pain and suffering 
3. Direct: Emotional distress results from threat to bodily injury
a. No physical injury but slight impact or no impact that causes person to be badly frightened
b. Old rule: Only if there was an impact
i. Reasons for old rule: 
1. Not natural and proximate result of negligent act
2. Never allowed this kind of recovery before
3. Flood of litigation would occur 
c. New Rule: Recovery generally allowed
d. BUT: Buckley: only where physical injury is imminent
e. Zone of Danger I: Where negligence causes fright from a reasonable fear of immediate personal injury, and fright results in substantial bodily injury or sickness, damages for emotional distress are recoverable
i. Logic: Limiting recovery to cases in which there is impact or contact is arbitrary. Whether fright has caused serious injury is a question of proof.
ii. Elements: 
1. Negligent act
2. Causes fright from a reasonable fear of immediate personal injury
3. Fright results in substantial bodily injury or sickness
a. Usually results in physical symptoms of emotional distress, but all that is required is an objective manifestation of emotional distress
4. May recover if the bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury
iii. Falzone v. Busch – P sued D after D almost hit her with car. D actually hit P’s husband and he was injured, but P herself only claimed emotional distress from almost being hit. Court overturned case which prevented recovery for emotional distress resulting from non-physical injury. Medical evidence shows that emotional distress is a natural and probable cause of fear, so a person who negligently causes such fear can reasonably anticipate being held liable for such negligent acts. Court allowed P to recover despite there being no impact.
iv. Lawson v. Management Activities – P were employees of a car dealership who feared that a falling plane would crash into them. The plane crashed nearby. The court was skeptical of their claims and said that this kind of emotional distress is short-lived and incidental. 
v. Quill v. Trans World Airlines – P was on the plane that was about the crash. They actually thought they were going to die and didn’t have any options. Court ruled this is a disturbing experience and his claim was real.
vi. Long-Latency Cases (causation issues)
1. Metro-North Commuter Railroad v. Buckley – P, a railroad worker, brought FELA claim against employer alleging he was negligently exposed to asbestos and feared he would develop cancer, which resulted in emotional distress.  FELA permits recovery for an injury resulting from employer’s negligence.  However, even though the employer’s negligence was established, Buckley was denied recovery.  Although there was real physical impact with the asbestos, it did not result in a developing a disease.  This type of contact does not help separate valid claim from invalid claim in long-latency disease cases because contact with and exposure to carcinogens is common.  It would be too uncertain and unpredictable to allow recovery for this type of liability without objective evidence of severe emotional distress (manifesting symptoms of a disease—need scientific evidence) and the threat of injury being immediate.  
a. Rule: Physical impact is not required for a claim of emotional distress in long-latency disease type cases, but immediate or imminent physical injury is required.  
2. Potter v. Firestone Tire and Rubber Co – D dumped toxic waste in landfill and exposed P to carcinogens over a prolonged period. If P can show scientific evidence that exposure to carcinogen was significant enough that P was more likely than not to develop cancer, would be significant enough to recover for emotional distress (very difficult to determine scientifically and medically).  
3. HIV cases - Fear of getting AIDS after injection with dirty needle. Courts required the needle to actually have the virus (zone of danger). Courts were aware of the AIDS scare and by requiring to prove the needle was actually infected serves a public education goal of dispelling paranoia and prevent flood gates of cases.
4. HYPO - Postal worker learns that he handled mail carrying anthrax. That was due to negligence of his employer because it was supposed to be screened to test for anthrax before mail worker was to handle it. Worker knows that people have died from handling. It’s exposure to poison that may manifest into a disease, not anything that could result in immediate injury. 
4. Pure: Plaintiff is direct victim of conduct that creates an unreasonable risk of emotional distress
a. Rule: Where D should have reasonably foreseen that serious emotional distress would result from his negligence, D is subject to liability
b. Logic: 
i. Psychic well-being is as much entitled to legal protection as physical well-being
ii. Limiting recovery to cases of impact, objective manifestation, etc. would be arbitrary
c. Limitations:
i. Threshold of injury: severe emotional distress that a reasonable person, normally constituted would be unable to adequately cope with
ii. Unique relationship of parties would make it emotional injury foreseeable (new special relationship)
1. EX) Mortician and family members of deceased
d. Gammon v. Osteopathic Hospital of Maine – After P’s father had passed, P was expecting to receive a bag of his father’s personal belongings. Instead, he received a medical bag w/ a severed leg inside. P sued for emotional distress and was granted recovery even though there was no physical impact or showing of objective manifestation of the harm. The line between this case and Falzone is arbitrary, the test is foreseeability as to whether negligent act would cause psychic harm to a reasonable person.  
e. Johnson v. Jamaica Hospital – P mother gave birth in D hospital, was discharged but baby kept for further treatment. Baby was abducted on a day when hospital received two bomb threats. Parents brought NIED claim. 4.5 months later baby was returned & separate suit brought on baby’s behalf. While it is foreseeable that parents of a child kidnapped from a hospital will suffer emotional distress, it does not establish a duty running from hospital to parents of children in the hospital.  Court categorized harm as “indirect” and refused to recognize a duty to parents.  Also distinguished from cases where hospital negligently notified family member of death (duty to transmit truthful information exists) or negligently failed to locate deceased patient’s body which resulted in denying access to family (mishandling or failing to deliver dead body is a duty which exists).  No duty = no liability. Strict interpretation of Zone of Danger.
i. Court refused to ascribe a duty based on interference w/ a custodial relationship due to fear of opening floodgates for schools, friends, etc.
ii. Court may have feared disproportionate liability if parents could recover for their own injuries and injuries to baby (parents would technically get the money twice) but child may not recover or only get nominal damages if not physically harmed (hard to prove psychological consequences to an infant)
iii. Court could have seen the hospital’s duty to the mother as an extension of her contractual relationship w/ the hospital where she gave birth 
f. Larsen v. Banner Health Systems – Hospital switched babies at birth. Mother was accused of adultery because switched child did not resemble father. Court permitted emotional distress recovery for mother because their negligent conduct directly affected the mother. 
5. Bystander Emotional Harm: Emotional distress results from physical injury to another (Indirect)
a. P suffers emotional harm because she is a bystander who witnessed an accident in which another suffers serious bodily injury or death. No risk of physical injury to P.
i. EX) Mother seeing child get hit by a car
b. Dillon-Portee Test: P may recover for negligently inflicted emotional distress if he or she proves:
i. Negligence that caused death or serious bodily harm to a victim,
ii. A marital or intimate family relationship with the victim,
iii. Observation of the death or injury or at the scene of the accident, and
iv. Resulting in severe emotional distress
c. Portee v. Jaffee – Mother sued owner of apartment building and companies involved in designing and maintaining its elevator after watching her son get crushed to death in the elevator of their apartment building for 4.5 hours. Mother became severely depressed and suicidal. Pure foreseeability test is wrong: witnessing death is going to cause foreseeable harm, regardless of relationship to victim and would open floodgates for liability. Court adopted Dillon test (CA) and found that D’s duty of reasonable care to avoid physical harm to others extends to this type of situation, the close relationship of mother to child being the most crucial in this case, followed by observance. The risk of emotional injury exists by virtue of the P’s perception of the accident, not his proximity to it.
i. Limitations: 
1. Liability must be proportionate to negligent conduct to prevent anyone from witnessing negligent act being able to recover-courts want to hold Ds liable only for the amount of negligence in which they engage
2. Limited nature of the interest being protected: deep, intimate familial ties; death of a loved one; traumatic sense of loss that witness at the scene suffers
d. HYPO – Mother was told her child was going to die but after hours of rescue, the child was saved and did not sustain any serious injury. The child did not sustain injury so no NIED. 
e. Zone of Danger II: 
i. Allows one who is threatened with bodily harm in consequence of the D’s negligence to recover for emotional distress resulting from viewing the death or serious physical injury of a member of his or her immediate family (nuclear family)
ii. Under this test recovery is based on threatened physical harm to plaintiff and witnessing physical harm to another.
1. More restrictive than Dillon-Portee Test (mother would not have been able to recover on this test because she was not in the zone of danger) 
2. Attempts to limit fraudulent claims
iii. Bovsun v. Sanperi –  Court extended a duty to members of the immediate family who were themselves in the zone of physical danger
f. Parents as Bystanders: Direct or Indirect Harm
i. Carey - Mother not considered bystander when witnessing harm of baby during birth, whether conscious or not, b/c so close of a relationship mother is considered actually a part of it
ii. Broadnax - Mother not considered bystander when medical malpractice resulted in miscarriage b/c so close of a relationship mother is considered actually a part of it
iii. Sheppard-Mobley - Mother considered bystander and denied recovery when D negligently performed a chemical abortion & child was born w/ a birth defect, distinguishing Broadnax as intended to permit a cause of action where otherwise none would be available, but here child was able to recover directly 
iv. Huggins v. Longs Drugs Stores - Parents who administered medication according to an incorrect label could not recover when child was not permanently injured on the theory that they were not “direct victims” of D’s negligence
v. Jarrett v. Jones - parent who suffered minor physical injuries in car crash could recover from negligent driver for separate emotional injuries resulting from finding 2yr old dead in car seat since limited class of cases and less administrative difficulty to distinguish two types of distress resulting from different harms
g. Damage to property 
i. Majority: No recovery for emotional distress caused by loss of property
1. Lubner v. City of Los Angeles - P sued for property damage and ED when city’s trash truck crashed into their house damaging the house, cars, and artwork. 
2. Deterrence is serviced by damages for economic loss
ii. Minority: allow exceptions for special circumstances
1. Rodrigues v. State - built house with their own hands. Due to state’s negligence, water flood and caused damage. P could recover for ED if they could show that a reasonable man normally constituted would be unable adequately to cope with the mental stress engendered by the circumstances of the case. 
h. Injury to pets
i. Some courts view pets as property and refuse to use bystander analysis to allow recovery for witnessing injury to pets
ii. Several states have enacted statutes to allow owners to recover for distress resulting from abuse or neglect of their pets 
h. Negligent Interference with Consortium 
i. Loss of Consortium – separate from NIED claim
1. Damages that a spouse can be awarded when that spouse loses their other spouse (
a. Companionship of their other spouse
ii. Traditionally only given to spouses and now thoughts about allowing children or parents to recover for loss of companionship of their parents or children. It gets complicated here.
iii. Nonphysical Injuries to Spouse
1. Barnes v. Outlaw – Minister revealed to others info about husband he had learned during confidential counseling sessions. Court held that damages for loss of consortium are not barred solely because the spouse’s injury is purely emotional – marriage can be damaged by emotional trauma
iv. Loss of Parental Consortium
1. Borer v. American Airlines - Court refused to allow suit for the benefit of 9 young children whose mother had been injured to an extent that she was unable to provide usual parental care.  Court reasoned financial loss was recoverable in mother’s direct action and mother could recover for emotional aspects if she were conscious of that loss—money to kids wouldn’t alleviate their emotional loss & didn’t outweigh danger of disproportionate liability
2. Ferriter v. Daniel O’Connell’s Sons - Children of paralyzed accident victim allowed to recover for claim of parental consortium as minors and dependence on parent rooted in economic need, and filial need for closeness, guidance and nurture
3. Jacoby v. Brinckerhoff – Husband alleged wife’s psychiatrist negligently treated wife which hurt marriage and caused children loss of maternal care but wife would not cooperate, court reiterated that loss of consortium was a derivative action. Refusal of the “direct” victim to go along with the suit, may make recovery impossible.
4. J.A.H. v. Wadle & Associates - Court rejected minor child & husband’s claims against mental health care providers for loss of mother and wife’s companionship by causing her to develop false memories when she objected to suit. The court rejected a duty running to non-patients. 
VI. Causation
a. Cause in Fact - Actual Cause – Factual Cause
i. Seeks to tie D’s conduct to P’s harm in an almost physical or scientific way
ii. P’s burden to show causal relationship
iii. But-For Test (Necessary condition)
1. General Rule: P must show that but for D’s negligence, the harm s/he suffered would not have occurred
2. Conduct is a factual cause of harm when the harm would not have occurred absent the conduct (Restatement 3d § 26)
3. Problems occur when:
a. When the concurrence of two events may simply be a coincidence
b. When D’s conduct is one of a number of alternative causes, each of which would have been sufficient to cause the harm, and you don’t know which one it was 
i. Exception when Multiple Sufficient Causes
iv. Multiple Sufficient Causes
1. Substantial Factor Test: (Sufficient condition)
a. If multiple acts occur, each of which alone would have been a factual cause under the section 26 (but-for test), each at is regarded as a factual cause of harm. This is an exception to the general rule.
i. D’s conduct was a substantial factor in bringing about the harm
2. Stubbs v. City of Rochester – P claimed his contracting typhoid resulted from D negligently allowing sewage to contaminate city’s supply of drinking water.  P had to prove that it was reasonably certain that it was D’s negligence in contaminating the drinking water that was the direct cause of his typhoid.  D conceded typhoid could be contracted from drinking contaminated water, but that there are also 7 other ways to get it.  D argued that P needed to disprove the other known causes of typhoid to prove drinking the contaminated water was the actual cause of P’s injury and moved to dismiss complaint.  Nonsuit was granted by trial court but Court of Appeals held that P does not have to disprove alternatives. 
a. Rule: Proof of actual cause does not require that P eliminate every conceivable explanation. P must show that D’s negligence was one of the causes and the cause to a reasonable certainty of his injury.
3. Toxic Harm Case Issues
a. Proportional Liability: 
i. Class action treatment of claims, scheduled damages and probabilistic determination of causation, and proportional liability based on the probability of causation
ii. Stubbs - If all of the 58 residents proposed to testify in Stubbs sued the city, but it was clear that 10 should not recover because statistically they contracted typhoid from other sources. D would be liable to 58 of the victims for 48/58 of the total damages. Each P would get 1/58th of that pot.
b. Probabilistic Recovery for Future Harm: 
i. Existing disease cases: 
1. Simmons v. Pacor – Adopted 2 disease rule. Allowed P to recover for present disease, asbestos, and recovers for consequent lung cancer only when the more serious disease develops. Court also held that P could only get recovery for emotional distress related to prospect of disease developing at the time of second suit. 
2. Mauro v. Raymark Industries – Court allowed only those Ps with better than even claims to sue for full future damages
3. Dillon v. Evanston Hospital – Piece of catheter was left inside P’s body. Because of its location, removal involved greater risks than leave it. Court ruled that sometimes P can obtain compensation for future injury not reasonably certain to occur, but compensation would reflect that low probability 
ii. Pure risk cases:
1. Against:
a. No real justification for employing probabilistic recovery. P much less likely to get disease and if doesn’t get it, shouldn’t be paid for it. It may diminish D’s ability to pay another P who does have the disease
2. Pro:
a. It’s harder to prove something that happened long ago if you have to wait years to bring suit. Deterrent aspect of tort law is diminished when delayed
iii. Legally compensable harm:  
1. Even if P proves causation and an injury, that harm must be legally compensable
2. Paz v. Brush Engineered Materials – P exposed to beryllium and claimed they suffered CBD and BeS, but they could only prove BeS, which is an immune response that leads to physiological changes not no impairment. BeS is not legally compensable harm
4. Conventional Traumatic Injury Cases
a. If logical inferences can be drawn from the evidence, P does not have to identify the perpetrator when it is more likely or more reasonable than not that the assailant was an intruder who gained access through D’s negligence
b. Mitchell v. Pearson Enterprises – Guest in D’s hotel was murdered. No signs of forced entry, motive appeared to be robbery and local police had several hypotheses (gang killing and someone entering with a key). P sued for inadequate security measures. It was too speculative to prove hotel was negligent. 
c. Burgos v. Aqueduct Realty Group – Tenant sued landlord for assault in apartment building of 25 units. P testified she was familiar with all tenants and didn’t recognize the assailant. Court ruled that it was more likely than not that the assailant was an intruder who gained access through a negligently maintained entrance.
5. Expert testimony
a. If cause and effect are so immediate, direct and natural to common experience, expert testimony is not necessary
b. Expert testimony is necessary to establish causation if any inference of the requisite causal link must depend upon observation and analysis outside the common experience of jurors
c. Daubert Test: 
i. Trial judge is the gatekeeper to screen such evidence and requires making a preliminary assessment that the underlying testimony is scientifically valid and whether it can properly be applied to the facts in issue. 
ii. Factors:
1. Whether the theory can be and has been tested according to the scientific method
2. Whether the theory or technique has been subjected to peer review and publication 
3. In the case of a particular scientific technique, the known or potential rate of error
4. Whether the theory is generally accepted
iii. Zuchowicz v. United States - P was prescribed 2x normal dose of Danocrine by doctors & pharmacists at the naval hospital, which she alleged caused her to develop PPH.  P sued US under Federal Tort Claims Act, based on CT law.  While she was awaiting treatment and a lung transplant, she became pregnant and illegible, then gave birth and died one month later. Her husband continued suit on behalf of her estate.  Court held that expert testimony had properly been admitted under Daubert Test.  
1. Dr. Matthay excluded all causes of secondary PHH and all previously-known drug-related causes of PPH.  Therefore, Danocrine itself was a substantial factor, but was D’s negligence in prescribing the overdose a but-for cause?
2. When a negative side effect is demonstrated to be the result of a drug, and the drug was wrongly prescribed in an unapproved and excessive dosage (i.e. a causal link has been shown), the P who is injured has generally shown enough to permit the finder of fact to conclude that the excessive dosage was a substantial factor in producing the harm. Dr. Matthay actually went farther and testified that the progression and timing of P’s illness in relationship to the timing of the overdose led him to a finding of drug-induced PPH to a reasonable medical certainty—burden definitely met, no abuse of discretion, award & damages affirmed.  
3. Once that causal link is established, the burden shifts to the D to rebut.
iv. Williams v. Uthica College – P student was sexually assaulted in her dorm. She sued college alleging they should have had better security. The causal issue was whether better security would have prevented the attack. The attacker could have been an intruder or someone who lived in the dorm. 
1. Factors that bear on whether P can satisfy burden of proof on causation based only on negligent act and inference:
a. Circumstantial evidence
b. The relative ability of the parties to obtain evidence about what happened
c. Whether the case is one in which there is reason to have different concerns about errors favoring P as opposed to D
6. HYPO – 2 negligently set fires occur simultaneously, burning down P’s house
a. But for test fails because P’s house would have burned still burned down even in the absence of one of the negligently set fires
b. Substantial factor test is satisfied because each negligently set fire is a substantial factor causing P’s house to burn down 
7. HYPO – 2 fires occur simultaneously, burning down P’s house. 1 is negligently set, the other is not.
a. But for test fails because P’s house would have still burned down even in the absence of D’s negligently set fire
b. Substantial factor test satisfied because D’s negligently set fire is a substantial factor causing P’s injury 
8. Joint Necessary Causes
a. EX) Speeding driver forces another car to swerve and then hit a pedestrian. Only but for causation.
9. Serial Causes
a. EX) 2 fires negligently set, one comes after the other. Both burned P’s house down. But for test doesn’t work because other fire could burn P’s house down.
v. Multiple Defendants
1. Joint and Several Liability
a. Each D is liable for the entire judgment, although P can only recover the judgment once
b. Allocation of liability is left to the tortfeasers with rights of contribution
c. Effect: Risk of insolvency is placed on the tortfeasor
2. Several Liability
a. Each D is liable only for the portion of the judgement that is attributable to his fault
b. It is up to the P to bring all potential Ds into the lawsuit
c. Effect: The risk of insolvency Is on P
3. Statutory Reforms of Joint and Several Liability
a. Abolish (12 states)
b. Abolish where D is less than, for example 50% at fault (12 states)
c. Abolish for non-economic damages (few states, including CA)
d. Abolish where P himself is at fault (handful of states)
e. Abolish in some areas, retain in others (ex) NY retains in motor vehicle and motorcycle cases, reckless and environmental cases) (handful of states)
f. Apply Uniform Comparative Fault Act: retain doctrine but reallocate % share of insolvent D to other parties in proportion to their respective shares of fault (handful of states)
4. Multiple Ds are jointly and/or severally liable:
a. Concurrent tortfeasers
b. Inability to apportion
c. Acting in concert
i. Where all Ds have express understanding to participate in common plan or design to commit a tortious act
ii. EX) drag racing 
d. Other vicariously liable defendants
e. Alternative liability
i. When 2 or more Ds are negligent, but it is uncertain which one caused the injury, each D is jointly and severally liable for the entire harm unless the D can show his act did not cause the harm.	
ii. Ds are usually in better position to determine who was at fault than P. Generally small number of Ds.
iii. Summers v. Tice – 2 Ds shoot negligently in P’s direction. P is hit but can’t show which gun fired the shot that hit him. Ds acted independently so they are not concurrent tortfeasers and did not act in concert. They were both negligent but can’t show which one caused the harm. 
iv. Garcia v. Joseph Vince – P fencer was hurt by a defective saber. P could not identify which of the 2 manufacturers was the source of the defective saber because it had been put back into a pile of sabers. His case was dismissed because there was only 1 negligent manufacturer unlike in Summers where they were both negligent. 
f. Market Share liability
i. When manufacturers acting in a parallel manner to produce an identical, generically marketed product, which causes injury many years later. 
ii. Theory: limiting D’s liability to its market share will result, over the run of cases, in liability on the part of a D roughly equal to injuries D actually caused
iii. Hymowitz v. Eli Lilly – Roughly 500 similar Ps were injured by DES, a drug ingested by their mothers during pregnancy. There were roughly 300 manufacturers producing this drug during that time. It was impossible to identify the actual manufacturer for each case. P sued the many manufacturers and the court held them liable in proportion to their national market share. Court did not allow exculpation even if D can show that P did not ingest their product. But allowed inculpation if P can show specific manufacturer, that manufacturer would be 100% liable. Applied severally only.
1. Alternative liability does not apply because Ds are not in a better position to determine who is at fault than P and there are hundreds of Ds and they may not all be brought before the court.
iv. Must determine:
1. Which market?
2. Joint and several or several liability?
3. Can Ds exculpate?
5. Multiple Ds are NOT jointly and/or severally liable:
a. When negligence of each causes distinct injuries to P
i. Distinct harms
ii. Successive injuries
b. Proximate Causation – Legal Cause
i. Rule: An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious.
ii. Serves as a tool to cut off liability by common sense and intuition – foreseeability & scope of liability
iii. Types of cases that raise proximate cause issues
1. Unexpected Harm
a. Was the resulting harm within the scope of risks created by D’s negligence?
b. Direct Consequence Test: 
i. D is liable for all harm that is directly caused by his negligent act. (potentially over-inclusive)
ii. Polemis and Another and Furness, Withy & Co – chartered ship was being unloaded of cargo (benzene). A plank was negligently dropped, producing a spark, lighting a fire and destroying the ship. Dropping of the plank was the negligent act. Court held that even though the extent of the damage was not foreseeable, some damage and that damage is traceable to the negligent act with no independent causes. 
c. Foresight Test: 
i. Liability is limited to type of harm that was foreseeable
ii. Application: 
1. P will want to characterize the foreseeable risk broadly. 
2. D will want to characterize the risk narrowly. 
iii. Wagon Mound – Owners of vessel Wagon Mound negligently caused oil to spill into the port. P conducted numerous tests to see if it was safe to continue welding and burning activities being done on their ship before concluding activities could be safely resumed with all precautions to prevent flammable material from falling of the wharf into the oil. Later, cotton waste floating in the port ignited causing a fire that seriously damaged wharf and two ships docked there. Court held D was not liable for damages caused by fire because it was unforeseeable that oil in water could ignite even though the fire was a direct result of D’s negligence. This overruled Polemis. 
iv. Smith v. Leech Brain – Through D’s negligence in providing inadequate shieling, a worker was burned on the lip by a piece of molten metal. It ulcerated and developed into cancer that spread, killing the worker. Judge found that worker had probably become pre-disposed to cancer by 10 yrs of work in the gas industry earlier in his life which caused his injury to turn to cancer. The cancer was directly caused by the burned lip as required by the eggshell plaintiff rule.  
d. Harm within the risk approach
i. Rule: Negligent actor is responsible for harm the risk of which was increased by the negligent aspect of his conduct. 
ii. Linking principle: the type of harm P suffered has to match D’s conduct
iii. Restatement: No liability where harm arises from an entirely different hazard than that created by the D’s negligence.
iv. Berry v. Sugar Notch Borough – Speeding trolley was driving when a tree fell on the car. It was not foreseeable that there would be a tree in the road. Driving at an unsafe speed does not increase the risk that a tree branch will fall on you. 
v. Application: Driving at an unsafe speed does not increase the risk that a tree branch will fall on you. Placing rat poison where someone might drink it does not increase the risk that it will catch fire. The fat that a gun was loaded does not increase the risk that it will be dropped.
e. Was the resulting harm an unforeseeable consequence of the initial injury?
f. Eggshell Plaintiff Rule: 
i. D is liable for full extent of the harm even if the extent is unforeseeable if P has a preexisting injury that is aggravated by D
ii. Application: Characterize the D’s acts as creating a foreseeable risk of initial physical injury to the P, physical injury occurs, the extent of the harm is then irrelevant 
iii. Benn v. Thomas – P was injured when D rear ended him. P had a history of coronary disease and insulin-dependent diabetes. After the accident, P suffered another heart attack that an expert called the straw that broke the camel’s back. Court ruled that the eggshell plaintiff rule can be applied to proximate cause and the extent of the injury doesn’t need to be foreseeable because D must take P as he finds him even if that means that D must compensate P for harm an ordinary person would not have suffered.
iv. HYPO – professional violinist injures hand from D’s negligent act. D would be liable for all lost wages because violinist wouldn’t be able to play anymore
g. Secondary Harms 
i. Harm P suffers when initial injury is worsened by a secondary harm
ii. Original D would be liable if secondary harm is only mere negligence because it’s a “normal consequence”. If it is gross negligence, then D would not be liable. 
iii. Normal consequences test: The intervention of a force which is a normal consequence of a situation created by the actor’s negligent conduct is not a superseding cause of harm which such conduct has been a substantial factor in bringing about
1. Medical malpractice
iv. Normal efforts test: If the actor’s negligent conduct threatens harm to another’s person, land, or chattels, the normal efforts of the other or a third person to avert the threatened harm are not a superseding cause of harm resulting from such efforts…[this] applies equally where the conduct of the actor has created a danger only to himself, if at the time of such conduct he should reasonably anticipate that others might attempt to rescue him from his self-created peril, and sustained harm in doing so.
1. Rescue, transportation to the hospital 
2. Unexpected Manner
a. Was the resulting injury foreseeable, even if the intervening act was arguably unforeseeable? 
b. Rule: A negligent D, whose conduct creates or increases the risk of a particular harm and is a substantial factor in causing that harm, is not relieved from liability by the intervention of another person, except where the harm is intentionally caused by the 3rd person and is not within the scope of risk created by the D’s conduct—BUT, such tortious or criminal acts may in themselves be foreseeable and so within the scope of risk created
c. Intervening cause but the result is foreseeable
i. Gibson v. Garcia – P alleged that city negligently allowed power pole on road to deteriorate so badly that when driver hit it, it fell over on P walking. It is foreseeable that a negligently maintained pole could fall over and injure someone (exactly what P suffered). Doesn’t matter that driver hit pole and the manner was unforeseeable, the result was still foreseeable.
d. Intervening cause but the result is within the scope of risk created
e. Superseding cause: Intervening cause and the result is unforeseeable or outside the scope of risk created (no proximate cause)
i. An intervening force or actors in the proximate cause inquiry that break the chain of causation. It results in injury that is outside the scope of risk that D’s conduct created. 
f. Doe v. Menheimer - P sued D for personal injuries sustained in an assault and rape on his property, claiming that D’s negligent maintenance of overgrown bushes on his property served as a catalyst for the rape by creating a place her attacker knew would be hidden.  Jury returned a general verdict for P and awarded $540K in damages. Trial judge set aside the verdict, finding that the overgrowth was not a proximate cause of P’s injuries. The harm was intentionally caused by a 3rd party who deliberately assumed control of the situation and all responsibility for the consequences were on him (superseding cause). Court adopts a scope of risk test and It was not within the scope of risk of overgrown bushes.
g. Hines v. Garrett – Train conductor held liable for making passenger walk back to the train stop that she missed and she was raped as a result. D actively increased the risk of harm that she would be raped by making her get off the train and walk back to the previous train stop. She made out argument that it was within the scope of risk even though there was a 3rd party wrongdoer, that was not superseding cause and D was liable 
h. Addis v. Steele – Hotel failed to plan for fire safety. Arsonist caused fire – independent 3rd party. Hotel liable because it doesn’t matter how the fire was started – it was foreseeable that if there was a fire, the P’s injury would result. Hotel did not implement proper safety precautions in case of fire. True intervening cause. Could be viewed as inconsistent with Doe.
i. Hines v. Morrow – Tow truck went to get a stalled car out of mud hole. They used a rope, and P, who had a peg leg, got stuck in the rope and it broke his other leg. P would argue that it was foreseeable that if the railroad track is poorly maintained, someone may be injured on it. D would argue it was unforeseeable that a tow truck driver who would be called to the scene of a car stuck in a mud hole would have a peg leg and get stuck while trying to get the car out using a rope which would get stuck around his good leg and break it.
j. Proximate cause can be established even if manner is not foreseeable if victim and harm was foreseeable. 
3. Rule: Unexpected Victim
a. P must be in the class of persons within the scope of risk created by D’s negligence
b. Palsgraf v. Long Island Railroad –  Assisting a passenger boarding a train, D knocked a package from his arms. It fell between the platform and the cars. The employee could not have known what was inside but it contained fireworks. An explosion erupted. It broke some scales standing a considerable distance away. In falling, they injured P, an intending passenger.
i. Cardozo - The guard is only liable to the people he pushed on the train and not to P. This is a duty argument but it doesn’t matter what we call it because Cardozo is deciding as a matter of policy that a tortfeasor can’t be liable to a plaintiff that the tortfeasor did not foresee at the time. He explains this in the context of duty. He favors this rule because Ds should only be held liable for risk they know they are creating. He defines negligence as wrongful conduct in relation to someone else (you can only be negligent in relation to someone else) to limit liability.
1. Rule: There is only a duty to foreseeable Ps.  As a matter of law, D could not have breached a duty to P because she was not foreseeable and the harm to her was not a foreseeable risk of what D had done.
ii. Andrews: (dissent) It doesn’t matter that the P wasn’t foreseeable, he should still be liable because he owes a duty to everyone not to create unreasonable risk of harm. Negligent conduct itself is wrongful so the P only matters insofar as who was actually injured. If someone was injured, it is foreseeable. It doesn’t’ matter what D could have predicted with foresight. He looks at proximate cause as a natural and continuous sequence between the cause and effect. Similar to directness test in Polemis. 
c. Wagner v. International Railway – P was injured while rescuing someone who had fallen from a train. Doctrine: Danger invites rescue so it is foreseeable that if someone is injured, someone will come along and attempt to rescue. 
i. Rule: Rescuers are deemed foreseeable victims.
d. HYPO - A negligently drives a tank truck full of gasoline so that it goes off of the highway and is wrecked.  A is knocked unconscious, and the truck catches fire.  B, a bystander, attempts to rescue A from the burning truck, and while he is doing so the gasoline explodes, injuring B. Does B have a claim against A? Yes, B is a foreseeable victim because of A’s negligence A required rescuing.
e. HYPO - Marshall was a passenger in a vehicle that negligently ended up in a ditch.  While others tried to extricate the car, Marshall walked to the top of the hill to warn oncoming traffic.  While doing so, Marshall was injured by another vehicle that skidded on the snow-covered road while trying to stop. Does Marshall have a claim against the first driver?
i. Comparative fault – 2nd driver was a superseding cause. The injury was outside the scope of injury that D created. P would want to argue that it was just an intervening cause and the injury was within the scope of risk.
f. HYPO - Defendant driver, negligently struck a pedestrian as the pedestrian stepped out from behind a bus.  The pedestrian’s body was flung through the air many feet and hit the plaintiff, another pedestrian, who was also behind the bus. Does the plaintiff have a claim against the defendant?
i. Within the scope of risk – hitting someone that flung into the air, injury that followed was within the scope of risk. D would argue that the only foreseeable harm that was within the scope of risk was the pedestrian getting injured
g. HYPO - Plaintiff dies of an overdose of a pain-killing drug he was taking nine months after slipping on the defendant’s negligently maintained stairs. Is there a jury question as to the foreseeability of the plaintiff’s overdose?
i. Because the length of time, OD was superseding cause. Unforeseeable and outside the scope of risk
VII. Defenses
a. Plaintiff’s fault
i. Contributory Negligence: If P and D acted negligently, bars P from recovery (Not on test)
ii. The defense parallels the elements of a basic negligence claim except in the sense that a duty is owed to one’s self rather than to others
iii. P’s conduct must be actual and proximate cause of injury
1. Limitations: Rules implemented to limit P being barred from recovery
a. More relaxed standard of care
i. Only a defense when D is negligent – not when D is reckless.
b. Role of jury
i. Courts still allowed juries to decide because they involved issues on which reasonable minds could differ
ii. Jury determined the reasonableness of P’s conduct
iii. Most juries rejected judge’s instructions to return verdict for D if they found any contributory negligence, even the most minimal, so long as it proximately related to the harm. Juries just reduced P’s damages instead. 
c. Last clear chance
i. P behaved carelessly and got into a dangerous situation that led to his injury but D had the “last clear chance” to avoid the injury. Could still be held liable for not taking proactive steps
d. Imputing P’s negligence only in derivative suits
i. Rules against imputing contributory negligence because it is unfair for D to owe a greater obligation to some indirect Ps than to the original victim
iv. Comparative Negligence: 
1. Pure Comparative Negligence
a. P only recovers percentage for what D is at fault for. P’s recovery is reduced by percentage of P’s fault
2. Modified Comparative Negligence: 2 versions
a. Modified I: P can recover as long as his negligence is “not as great” as D’s 
i. D’s fault must be 51%+
b. Modified II: P can recover as long as his negligence is “no greater than” D’s
i. D’s fault must be 50%+ 
3. Comparative Contribution: Multiple defendants
a. Adjustment of loss among P and all Ds 
4. What is compared?
a. Uniform Comparative Fault Act
i. Inadvertent v. awareness
ii. Magnitude of risk, persons endangered, seriousness of injury
iii. Significance of actor’s goals
iv. Actor’s superior or inferior capacity
v. Particular circumstances such as exigent circumstances
b. Iowa Code Chapter 668
i. Similar but adopts a modified approach that bars P’s recovery if P is more at fault than D, bars joint and several liability as applied to Ds less than 50% fault, and if 50% or more at fault, only for economic damages
c. Sample jury instructions
i. In the event that you find there was negligence on the part of the plaintiff which contributed as a cause of plaintiff's injuries, then in order to determine the proportionate share of the total fault attributable to the plaintiff, you must evaluate the combined negligence of the plaintiff and the negligence or wrongful conduct or defective product of the defendant and of all other persons whose negligence or wrongful conduct or defective product contributed as a cause to plaintiff's injury. In comparing the fault of these persons you should consider all the surrounding circumstances as shown by the evidence.    
d. Sample Calculations
i. A has suffered damages of $100,000 and has brought suit against B, C, and D.  The relative shares of fault are:
1. A: 40%
2. B: 30%
3. C: 10%
4. D: 20%
ii. Under both acts: 
1. A can recover $60,000 (100,000 – 40% of fault)
2. B is responsible for $30,000 (30% of 100,000)
3. C is responsible for $10,000 (10% of 100,000)
4. D is responsible for $20,000 (20% of 100,000)
iii. If D is insolvent: 
1. Under the Uniform Act: D’s share is reallocated among A, B, and C. 
a. A’s share of D’s liability is 4/8 = 50%
b. B’s share of D’s liability is 3/8 = 37.5% 
c. C’s share of D’s liability is 1/8 = 12.5%
2. Under Iowa Act: D’s portion disappears because no joint and several liability
e. How does comparative negligence interact with joint and several iability?
f. How does comparative negligence interact with several liability?
g. If a party among multiple parties is insolvent, how does comparative negligence interact with several liability?
h. If a party among multiple parties is insolvent, how does comparative negligence interact with joint and several liability?
i. Pure joint and several liability: If one of the Ds is insolvent, it reallocates percentages among the Ds –not P. (Only considers Defendants)
v. Medical Negligence
1. Rule: A physician may not avoid liability for negligent medical treatment simply because the patient’s own negligence caused the injury necessitating the medical treatment.
a. Exceptions:
i. P fails to reveal medical history, especially when patient may have been aware of its importance
ii. P furnishes false information about his condition
iii. P fails to follow physician’s advice and instructions
iv. P delays or fails to seek further recommended medical attention
2. Fritts v. McKinne - P was severely injured in drunk driving accident (unclear whether he or his friend were driving).  P sustained serious injuries and underwent surgery to repair facial fractures.  D-doctor hit an artery while performing tracheostomy and P bled to death.  D claimed artery was in the neck area when it should have been in the chest and also asserted comparative negligence defense based on either D’s drunk driving or being in car with drunk driver as related to liability and to damages since P had diminished life capacity due to drug and alcohol use.  Jury verdict for D.  History of substance abuse was relevant to the damages regarding probable life expectancy, but not proper for jury to consider with regard to claim of negligence against doctor. Secondary harms doctrine (P as initial tortfeasor) doesn’t apply because P had a right to non-negligent medical care regardless of why he needed it.  Also, eggshell rule: tortfeasor liable for full extent of damages he caused, doesn’t matter that P was an alcoholic or his artery in wrong place, can’t use P’s condition or negligence to argue against liability in the first place.  Trial should have been bifurcated on damages because too prejudicial to introduce evidence of P’s drug and alcohol use.  Judgment reversed and remanded for new trial.  
b. Avoidable consequence
i. Rule: P cannot recover for negligently inflicted damages that he could have avoided or minimized by reasonable care 
ii. P has a responsibility to mitigate damages.
1. Distinct harm that happens after P has already been tortuously injured
2. Different from contributory negligence which has to do with P’s fault for initial injury
iii. Even if the accident were entirely the D’s fault, the P’s recovery would be reduced to the extent he failed to exercise due care to mitigate the harm done
iv. EX) Failure to obtain medical attention or follow medical advice. Major surgery may not count as mitigation because it comes with other risks. 
v. Munn v. Algee – Failure to seek medical treatment for religious reasons. Jury was instructed to assess reasonableness of P’s mitigation efforts according to the standard of a reasonable person adherent to P’s religion (similar to eggshell plaintiff rule)
vi. Tanbeg v. Ackerman – P sustained back injury and was told by doctor to lose weight o feel better. He failed to make reasonable efforts and it was ruled 70% his fault. Under this state’s rule, he got nothing.
vii. Ex) Failure to wear seatbelt or helmet is an avoidable consequence. It is also a superseding cause at the causation stage. 
c. Assumption of risk
i. If successfully raised by D, completely bars P’s recovery
ii. Express: Arises when one person gives explicit written or oral permission to release another party from an obligation of reasonable care.
1. Did P expressly assume the risk? 
a. Rule: Language of the agreement must be clear and unambiguous 
2. Even if P did consent, are there other reasons, on public policy grounds, that prevent the enforcement of the agreement?
a. Tunkl Factors – Limitations based on public policy
i. Business type suitable for public regulation
ii. Public service of practical necessity
iii. Service available to any member of the public
iv. Unequal bargaining power
v. Adhesion contract with no “out” provision based on increased fee
vi. Purchaser under control of seller, subject to risk of carelessness
b. Hanks v. Powder Ridge Restaurant – P took his children to snow tube. He signed a waiver which released D from liability from their own future negligence. While snow tubing, P was seriously injured. Trial court ruled for D because contract was unambiguous. P appealed on public policy grounds. Applying the Tunkl factors, court said contract was unenforceable.
c. Arguments against: Free market proponents don’t like this. They see this as insurance and accident costs go into prices of service so some people would rather have cheaper prices and take the risks. 
d. HYPO - Sally just purchased her first season pass from Mammoth Mountain ski resort. Sally signed a liability release form when she purchased the season pass. On her first day snowboarding for the season, Sally rode into the trees and went over a ridge into a bowl of untouched powder. As she descended into the bowl, the snow coverage became bare and she hit a rock causing her to fall on her shoulder dislocating it.  The bowl was on the ski trail map, but Mammoth failed to put up rope to temporarily close the area due to minimal snow coverage.  Early in the season, Mammoth typically closed off areas such as this and would open these areas when there was enough snow. Sally had to hike out two miles to get back to the ski lodge.  During the hike, Sally tripped over a fallen tree and broke her ankle.  Sally sues Mammoth for her injuries.  Mammoth raises the defense of express assumption of the risk and moves for summary judgment.
i. The waiver explicitly states that liability for negligence is the kind of situation that is waived. 
ii. Public policy: it’s open to the public and there’s no bargaining power, but D could argue that P doesn’t need to go skiing. This is a recreational activity and the buyer doesn’t need the season pass. They could just buy a day pass without the waiver. 
iii. Implied: Implied consent to risk can be inferred from a party’s conduct and the circumstances
1. Primary implied assumption of the risk
a. P assumes risks that are known, obvious and inherent in a particular activity so D doesn’t owe a duty to protect from those dangers.
b. Not a true affirmative defense – goes to initial determination of whether D’s legal duty encompasses the risk encountered by P. 
i. No breach of limited duty
1. Murphy v. Steeple Chase Amusement Co – P visited D’s amusement park and went on a ride called “The Flopper.” The ride had a moving belt running upward on an incline plane, on which passengers stand or sit. The walls and flooring are padded. When he stepped on the ride, he felt a sudden jerk and was thrown to the floor and suffered a fractured kneecap. P sued D for negligence claiming that the sudden jerk caused him to fall. The risks in this ride were apparent and by participating in the ride, he was accepting those risks. The sudden jerk was exactly what was expected from the ride so there was no duty as a matter of law. 
ii. Limited duty
1. Sports spectators:
a. Davidoff v. Metropolitan Baseball Club – 14 year old girl was hit by a ball when not sitting in a protected area. Stadium’s duty is fulfilled by providing protection where danger is the greatest. By not sitting in one these screened areas, spectator assumes the inherent risks
b. HYPO – what if it’s a baby that gets injured? P would argue that baby is not aware of that risk. D would argue parents are in charge of the baby and consented to the risk and just by entering the stadium, you are subjecting yourself and baby to the risk. 
c. HYPO – Ball flies through and hits someone in a concession stand line. Limited duty argument is confined to the park. Once one is at the concession stand, there is no expectation that they will be injured in that manner. 
2. Sports participants: Courts take different approaches
a. Knight v. Jewett – During peewee football game, P alleged that one of her opponents played aggressively and knocked her over and stepped on her hand. She had told him to be careful. Appellate court ruled that there is only a duty to avoid intentionally or recklessly injuring another.
b. Feld v. Borkowski – Court held that ordinary negligence applies according to customs of the game and the reasonable care standard
c. HYPO – Touch football game. D pushes P and injures him. It is an inherent risk and it involves rough and tumble play. If every rough play led to a lawsuit, that would cause people to no longer play the game. Counter argument: this goes beyond the scope of the game (custom) and breaches the reasonable care standard. 
2. Secondary implied assumption of the risk: P knowingly encounters a risk created by D’s negligence (true defense)
a. Elements: (subjective standard)
i. Knowledge of the risk
ii. Appreciation of the risk
iii. Voluntary exposure to the risk 
1. Davenport v. Cotton Hope Plantation – P rented condo on top floor of 3-story building owned by D.  3 stairways offered access. P reported the middle stairway’s floodlights were not working for 2 months, but kept using them. One night he tripped and was hurt.  He testified that what he thought was a step turned out to be a shadow caused by broken floodlights.  Trial court directed verdict against him based on assumption of the risk and held that even if comparative negligence applied, P was more negligent than D as a matter of law.  Court remanded for new trial. 
a. Secondary assumption of the risk can be reasonable or unreasonable conduct and not barred unless degree of fault arising from P’s conduct was greater than D’s (comparative fault), and the issue of whether his negligence outweighed D’s was a question for the trier of fact.  Assumption of the risk is compatible with comparative negligence. 
iv. Firefighter’s Rule: Professional rescuers who enter private property in exercise of duties is a licensee and therefore, is only owed a duty to protect against known, obvious dangers.  Considers assumption of risk, higher compensation in the form of risk premium, and worker’s compensation paid for by tax dollars.
1. Levandski v. Cone –  Police officer came to party after noise complaint, saw D hiding behind a car, shone flashlight on D and asked to empty pockets (thought he had marijuana).  D ran away and officer fell off a ledge onto rocks and severely injured his hip and knee. Officer sued for injuries. Court held that the firefighter’s rule does not apply when D is not a landowner since it is based on the theory that officer/firefighter is a licensee. Also, since it rests on doctrine of assumption of the risk, risk must be really unreasonable and unknown since nature of the job is inherently assuming risks.  Also, rule rests on preventing double taxation of landowner in paying for worker’s comp for officer, so wouldn’t apply to present case because D is not a taxpayer on property.  But, still allowed P to recover because it was reasonably foreseeable that running from officer and disobeying order would cause officer to risk getting injured.
2. Roberts v. Vaughn – No recovery for injuries sustained as the result of the negligence that gave rise to officer/firefighter’s emergency duties (doesn’t apply to volunteers)
3. Zanghi v. Niagara Frontier Transportation – No recovery when injured by hazards from risk that existed because of the position for which they were hired
VIII. Strict Liability – Abnormally Dangerous Activities 
a. Doctrinal Development
i. Prima Facie Case
1. Instead of duty: Is the activity abnormally dangerous?
a. Fletcher v. Rylands – Case arose out of bursting of water reservoir on D’s land which caused property damage to P’s land.  Court imposed strict liability.  
i. Cairn’s Test: Strict liability for non-natural use of land
1. What is a non-natural use? 
a. Unusual character that doesn’t fit with the neighboring properties
b. Could be mad-made or artificial, or non-customary or ultra-hazardous
c. Theory only extends to neighboring landowners because they’re entitled to quiet enjoyment of their own land. People that are walking on public highways are not entitled to damages. A person on a public highway is exposing himself to risks by being on public land. The person in their own home is not exposing himself to risks. 
2. Turner v. Big Lake Oil – Reservoir was made in Texas. This is a dry community so it is customary to the land to keep water reservoirs so even though it is man-made, it is a natural use of land and therefore D should not be liable for water escaping.
3. Losee v. Buchanan – D’s steam boiler exploded and was catapulted onto P’s land and through several buildings. Demonstrates reluctance to follow SL.  Theory: people give up certain rights by being part of society, so rights are not absolute in a social state.  Injury was accidental, not intentional, SL should not apply.  
b. Blasting Cases: these are the first kind of cases that American courts started using strict liability. The court recognized the right to personal safety is more important than the D’s right to use his property.
i. Older cases differentiated between debris and concussion 
1. Debris – direct physical injury inflicted by physical debris (strict liability)
2. Concussion – injury resulted from the shaking and the blasting. (required a showing of negligence)
3. Modern view rejects this distinction
ii. Sullivan v. Dunham – D employed 2 men to dynamite a tree on his land. The blast hurled a piece of wood onto the highway 400 feet away and struck and killed P. Court applies SL because injuries were direct and conduct was intentional. Conduct was seen as direct invasion of the rights of decedent, who was lawfully on a public highway, which was safe until D made it unsafe. 
c. Ultrahazardous Activities: 1st Restatement
i. An activity is subject to strict liability if
1. It necessarily involves a risk of serious harm to the person, land or chattels of others which cannot be eliminated by the exercise of the utmost care and
2. It is not a matter of common usage.
d. Abnormally Dangerous Activities: 2nd Restatement
i. Applies 6 factor test to determine if an activity is abnormally dangerous 
1. Existence of a high degree of risk
2. Likelihood of great harm
3. Inability to eliminate the risk by the exercise of reasonable care
4. Extent to which the activity is not a matter of common usage
5. Inappropriateness of the activity to the place where it is carried on and 
6. Extent to which its value to the community is outweighed by its dangerous attributes
e. Abnormally Dangerous Activities: 3rd Restatement (prevailing)
i. An actor who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity 
ii. An activity is abnormally dangerous if:
1. The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors and
2. The activity is not one of common usage 
iii. This would apply to blasting, toxic chemicals, etc. 
2. Instead of breach: Did the D engage in that activity?
3. Causation same as negligence
4. Damages same as negligence
5. Affirmative defenses same as negligence
a. Contributory/Comparative responsibility: If the P has been contributorily negligent in failing to take reasonable precautions, the P’s recovery in a strict-liability claim for physical harm is reduced in accordance with the share of comparative responsibility assigned to P
i. What gets compared?
1. Comment d: when the D is held liable under a theory of SL, no literal comparison of the fault of the two parties may be possible.  
2. Restatement 3rd, Torts: Apportionment of Liability § 8, Comment a: while "comparative responsibility" is the common legal term, assigning shares of responsibility might be a better term, because it suggests that the factfinder, after considering the relevant factors, assigns shares of responsibility rather than compares incommensurate quantities
b. Assumption of Risk (misuse of product) 
IX. Products Liability 
a. Doctrinal development
i. Prima facie case
1. Instead of duty: Did D supply product to P?
2. Instead of breach: Was the product defective?
3. Causation: Did the defect cause P’s injuries?
4. Damages: same as negligence
5. Defenses: same as negligence 
ii. Privity 
1. Ps who were not privy to contracts could not recover for injuries resulting from contractual duties parties had to one another
2. Early exceptions cited in MacPherson: 
a. Thomas v. Winchester – mislabeled poison is likely to injure anyone who gets it. P who bought from druggist was able to recover from seller who affixed label. 
b. Statler v. George A Ray Manufacturing – D manufactured large coffee urn, installed in restaurant and it exploded injuring P. Manufacturer liable because urn was of such a character that when applied to purposes for which it was designed, it was liable to become a source of great danger if not carefully and properly constructed. 
3. MacPherson v. Buick Motor Co – An automobile manufacturer sold car to a retailer, who sold it to P. The car contained a defective wheel which had been manufactured by another company. The defect was unknown; however, D could have discovered the defect through a reasonable inspection. The defective wheel caused the automobile to collapse while P was driving, and he was injured. Prior cases, D only owed duty of care to immediate purchaser.
a. Cardozo lifted the privity requirement from only inherently destructive instrument to anything that could create a danger in its normal use. If it’s foreseeable that if improperly made, it would cause harm, it becomes a thing of danger. If to the element of danger there is added knowledge that he thing will be used by persons other than the purchaser, and used without any new tests, then, irrespective of contract, the manufacturer of this thing of danger is under a duty to make it carefully. (Knowledge, not merely possible, but probable). D knew car would be sold to someone from retailer, and knew car would be used by more than one person: D not absolved of duty to inspect wheels just because it bought them from a reputable manufacturer. Privity requirement eliminated. 
4. Warranties
a. Ryan v. Progressive Grocery Stores – P asked D storekeeper for a loaf of bread.  Husband was seriously injured when he swallowed a pin in a slice of bread.  Cardozo held the shopkeeper liable for breach of the implied warranty of merchantability, ruling that a loaf of bread with a pin in it was not of such quality and imposing liability on retailer w/o finding any fault. Wife was acting as an agent for husband. Most states accept the extension of liability under warranties to any natural person in family or household of buyer or guest in his home who is injured.
5. Escola v. Coca Cola Bottling Co – P was a waitress. She was placing bottles of Coke in the refrigerator and as she was handling the bottle, it exploded in her hand and caused severe injuries. D used pressure to bottle carbonated beverages, purchased bottles from another manufacturer whose engineer testified that their test for defects was “pretty near” infallible. New bottles sent to D were free from defects that don’t meet the eye, but D re-uses bottles and doesn’t test those the same so they are only free from visible defects. Majority held D liable on res ipsa theory.
a. Concur: Following MacPherson, res ipsa doesn’t apply because this is not a negligence case. This is a strict liability case. Negligence doesn’t work because manufactures can avoid liability if they point to another actor. 
b. Rule:  it should now be recognized that a manufacturer incurs an absolute liability when an article that he has placed on the market, knowing that it is to be used without inspection, proves to have a defect that causes injury to a human being.
c. Policy rationales: Becomes a regulatory scheme
i. Deterrence (risk reduction): Placing liability where it will most effectively reduce the hazards inherent in defective products that reach the market
ii. Loss spreading: Shifting the loss to the party who can best insure and spread the loss among users of the product
iii. Justice/fairness (buyer expectations): Under modern marketing methods, the consumer no longer has the means to investigate a product’s soundness, and has been led to be confident in manufacturer’s ability to produce a safe product. 
6. Bystanders 
a. Elmore v. American Motor Corp – Driver was injured by defective car of someone else. Sued retailer and manufacturer. Court ruled he was entitled to same strict liability protection as the owner of the car. 
7. Used Goods
a. Courts have declined to impose strict liability rules. They have no direct relationship with manufacturers and generally make no particular representations of the quality of their goods. It can still be liable for negligence though.
8. Successors
a. 3rd Restatement imposes liability on successor if the acquisition is (a) accompanied by an agreement for the successor to assume such liability or (b) results from a fraudulent conveyance to escape liability for the debts or liabilities of the predecessor or (c) constitutes a consolidation or merger with the predecessor or (d) results in the successor becoming a continuation of the predecessor
9. Other non-sellers
a. Strict liability has been extended beyond pure commercial sellers to include a wide variety of suppliers and those who aid suppliers
10. Irregular sellers
a. Sprung v. Ravenburg – P sued custom fabricator of retractable floor. When opening the door of the retractable floor, 2 panels came off and fell on P. The court held that although this was D’s only sale of such floor, D was subject to strict liability as it was in the business of designing and constructing custom sheet-metal products.
11. Existence of defect at time of sale or commercial distribution 
a. Wedge v. Planters Lifesavers Co – Jar of peanuts burst as P was opening it. D tried to argue that the defect happened after purchase. P argued that it happened before. Court ruled that strict liability elements in modern product liability law comes precisely from the fact that a seller subject to that law is liable for defects in his product even if those defects were introduced, without the slightest fault of his own for failing to discover them, at some anterior stage of production.
12. Emotional distress
a. Negligence rules apply for emotional distress but courts have limited it for pure economic loss
b. Modern products liability
i. 2nd Restatement: Manufacturer or seller liable for products sold in a defective condition unreasonably dangerous to users or consumers who are injured by product. (Not on test)
1. Applies to all defects
ii. 3rd Restatement: 
1. One engaged in the business of selling or otherwise distributes a defective product is subject to liability for harm to persons or property caused by the defect
2. A product is defective when, at the time of sale, or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings. A product: 
a. Contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product
b. Is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe
c. Is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe. 
iii. Method for analyzing products defect cases
1. Is the D a manufacturer, seller or distributor?
2. Is the product defective?
a. 2nd Restatement: Unreasonably dangerous rule applies to all types of defects
b. 3rd Restatement: 3 categories of defects
i. Manufacturing defect: departs from intended design
ii. Design defect: reasonable alternative design omitted makes unreasonably safe
iii. Warning defect: reasonable instructions could have reduced risk
iv. Other: irreducibly unsafe – malfunction theory (res ipsa_
c. Barker Test
i. Consumer expectations
ii. Risk-utility
3. Did the defect cause the P’s injury?
a. Actual cause: Link between product defect and injury
i. Product was defective when marketed and but for product defect, P would not have been injured
b. Proximate cause: Was the injury foreseeable?
i. Consider who the P is and how the product was used
4. Defenses
5. Damages
iv. Manufacturing defects
1. Product not in condition that manufacturer intended when it left his control
a. Defect determined through comparison
b. True strict liability
2. Defining:
a. 2nd Restatement: Was the product in a defective condition “unreasonably dangerous” to users or consumers who are injured by product? (Not on test)
b. 3rd Restatement: Did the product contain a defect that “departed from its intended design even though all possible care was exercised in the preparation and marketing of the product”?
c. Barker Consumer Expectations Test: Product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
3. Defects almost always latent since open and obvious defects would be caught by the manufacturer and removed from sale by the retailer or not used by customer
4. Welge v. Planters Lifesavers – P injured when glass jar of peanuts smashed as he tried to refasten plastic lid. Fragments were preserved and experts agreed it must have had a defect but they could not find the fracture that had precipitated the shattering and could not figure out when defect had come into being.  P’s gf bought peanuts from K-mart, and D’s were jar manufacturer who filled jar with peanuts.  No evidence anything had happened to jar after purchase so defect must have been introduced earlier when it was in the hands of Ds. K-mart still liable for defects even if the defects were introduced, without any fault of its own for failing to discover them, at some earlier stage of production.
5. Price v. General Motors Corp – Ps alleged car suddenly swerved from hwy into utility pole.  Car was inadvertently destroyed before major investigation and court denied recovery because even if vehicle leaked power steering fluid, it could have been due to inadequate maintenance, improper repairs, replacement parts, etc. as it could to original defect. Ps had purchased second hand after it had been driven 63K miles and offered no evidence relating to maintenance and repair history prior to purchase.  Even their expert conceded he had no way of knowing whether any of the mechanical parts in the power steering mechanism were original.
v. Design defects
1. Product was in condition intended by manufacturer but whole product line designed in a way that is unsafe to users.
2. Defect determined through variety of approaches that resemble a negligence type of analysis (even though courts will say strict liability)
3. Defining
a. 2nd Restatement: Was the product in a defective condition unreasonably dangerous to users or consumers who are injured by product? (Not on test)
i. Cronin v. JBE Olson Corp – baker truck driver injured when, in crash, the trays came forward and struck him in the back. Applied 2nd Restatement standard and found D liable since defect in manufacture or design of the product was proximate cause of P’s injuries. Rejected unreasonably dangerous language because could be problematic for design defects. 
1. That language implies fault and gives D a way out by showing they were not at fault. Even though they focus on the product and not the conduct of D, it still necessitates inquiry into what manufacturer did and whether that was unreasonably dangerous. 
b. 3rd Restatement: Was there a reasonable alternative design that could have reduced or avoided the foreseeable risks of harm posed by the product and the omission of the alternative design rendered the product not reasonably safe?
i. Reasonable Alternative Design Test: Balancing Factors
1. Magnitude and probability of risk
2. Instructions and warnings accompanying the product
3. Nature and strength of consumer expectations, including expectations based on marketing
4. Relative advantages and disadvantages of the product and its alternatives, including product longevity, maintenance, repair, and esthetics; and the range or consumer choice among products, etc.
ii. P has the burden to show that D had safer alternative and that needs to be weighed against what the product provides
iii. Applied with foresight – Focuses on design process at the time of design and did a RAD exist at that time. 
1. Gives D a way out if no RAD existed at that time
2. The RAD has to have a similar risk utility profile
a. EX) Microbus – allegation was defective design but court says that when P introduces safer alternatives, the alternative has to be the same type of vehicle with same risk-utility profile. No way of improving crashability of microbus that would have been consistent with particular purposes of its design
c. Barker Test
i. Barker v. Lull Engineering Co – P was hurt when high-lift loader he was operating overturned on slope. Among other alleged design defects was that loader was not equipped with outriggers that would have provided additional stability as a load was being lifted, increasing center of gravity in loader. Regular operator called out sick that day because he was afraid of how it would operate on sloping ground so P, inexperienced substitute was left to operate the loader.  Couldn’t apply 2nd Restatement because that limits defect to intended use and lift-loader was not “unreasonably dangerous,” so court created new test so as not to unfairly prevent injured party from recovering when defect caused an injury. Consumer expectations test or, because many consumers have no idea how safe a product could be made, through hindsight with risk-utility test.  
ii. Consumer Expectation Test: Product fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
1. Easier for P because P can just argue that they’re the ordinary consumer and they didn’t expect the outcome. P will always try for this test. 
2. The test will not be used very often because it mostly applies to manufacturing defects. There really isn’t any argument for P to apply this test for a design defect. P can raise this argument but will likely fall back to Risk Utility Test because that is better for design defects. 
iii. Risk Utility Test: Through hindsight at trial, the product’s design embodies “excessive preventable danger,” or in other words, if the jury finds that the risk of danger inherent in the challenged design outweighs the benefit of such design
1. Factors
a. The gravity of danger posed by challenged design
b. Likelihood that such danger would occur
c. Mechanical feasibility of safer alternative design
d. Financial cost of improved design
e. Adverse consequences to the product and consumer that would result from alternative design 
2. D prefers this test over Consumer Expectation Test because they’re able to produce expert testimony. This is helpful because if it’s a technical matter, experts can help disprove their culpability. Juries have to rely on that expert testimony and not consider whether an ordinary consumer would have had their expectations violated. 
3. D has the burden of disproving that the product was defective in design.
4. Soule v. General Motors Corporation – P was injured in automobile accident and claimed defects in her car allowed left front wheel to break free and collapse rearward, smashing the floorboard into her feet and badly injuring her ankles. P claimed trauma to her feet and ankles were not a natural cause of the accident, D claimed they were. Jury was instructed on both prongs of Barker test. Court said because P’s theory of design defect was complex and technical, the consumer expectations test was not appropriate. However, the theory wasn’t emphasized and it was obvious jury had still conducted risk-benefit analysis, not used expert testimony as a substitute for ordinary consumer expectations.  
a. Rule: Consumer expectations test is only appropriate where the minimum safety of a product is within the common knowledge of lay jurors and expert witnesses may not be used to demonstrate what an ordinary consumer would or should expect (Exception: if the expectations of the product’s limited group of ordinary consumers are beyond the lay experience common to all jurors, expert testimony can be limited to subject of what product’s actual consumers do expect).   
iv. Irreducibly Unsafe Product
1. Products that have known dangers but for which there are no reasonable alternative designs
2. O’Brien v. Muskin Corp – P dove into above ground pool that was filled with 3 ½ ft of water. There was no RAD. The court recognized that if there was no reasonable alternative, recourse to a unique design is more defensible. 
a. Rule: D will be liable if the risks of injury so outweigh the utility of the product as to constitute a defect 
3. 3rd Restatement: Liability may flow if a product has no RAD if its value is deemed to be minimal (manifestly unreasonable design) 
a. EX) prank exploding cigars – offers very little benefit for the large risk of people getting hurt
4. Exception: Inferring Defect (Malfunction Theory)
a. It may be inferred that harm sustained by the P was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the plaintiff:
i. Was of a kind that ordinarily occurs as a result of product defect, and
ii. Was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution 
iii. Similar to res ipsa loquitor theory
b. EX) brand new ladder fails when homeowner climes it and falls to the ground when each rung breaks in half
c. EX) catheter malfunctions during normal operation and erupts, lodged fragment in P’s bladder. Appropriate inference can be drawn. 
v. Crashworthiness Doctrine: Manufacturer may be liable for injuries sustained in an accident where a manufacturing design defect, though not the cause of the accident, caused or enhanced injures 
1. Requires manufacturers to anticipate that motor vehicles are going to get into accidents. They must adopt reasonable safety standards to ensure that the product is reasonably safe in a situation when that vehicle crashes. 
2. It’s necessary because otherwise manufacturers could always be able to argue misuse of product.
3. Camacho v. Honda Motor Co – P suffered leg injuries when the motorcycle he was driving was in an accident. P sued the manufacturer for a defective product based on their failure to provide crash bars or other leg protection devices that were available. D argued motorcycles are inherently dangerous and can’t be made perfectly crashworthy and risk of accidents to motorcycle users is open and obvious.  Court held that “open and obvious” was not a defense to a claim alleging that the product was unreasonably dangerous (used 2nd Restatement definition). Assumption of the risk is an affirmative defense to SL but requires showing more than ordinary contributory negligence and is usually a fact question for the jury. Recites Ortho factors to determine whether a product is unreasonably dangerous, and determines Honda could have provided crash bars at an acceptable cost without impairing motorcycle’s utility or altering its nature.  Failure to do so rendered product unreasonably dangerous under the danger-utility test.
4. Open and obvious dangers: Affirmative defense of assumption of risk 
a. to counteract consumer expectations test
b. Argument will only work for the misuse which would arise in the causation analysis and defenses
c. P will argue against D’s use of open and obvious dangers is that it does not matter. What matters is that the product was defective. If it has a defect, it lacked reasonably safety measures, then it violated the consumer expectations of P. 
vi. Safety Instructions and Warning defects
1. Safety instruction and warnings that accompany or are omitted from the product, whether on the package, on the product, or in an insert that comes with the product
2. Defining Defects
a. 2nd Restatement: Was the product in a defective condition unreasonably dangerous to users or consumers who are injured by product? (Not on test)
b. 3rd Restatement: Was the product defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warning renders the product not reasonable safe?
c. Threshold question: Is there a need for a warning?
i. When is it not necessary?
1. The risk is intrinsic in the usage of the product
a. EX) a knife against cutting, tequila against excess drinking
2. Sophisticated User Doctrine: manufacturer has no duty to warn when the class of foreseeable users already has specialized knowledge of the danger
d. If so, who is to be addressed by the warning?
i. The ultimate user, most affected by the product and expected to use the instructions or warnings to avoid harm
ii. Sometimes extended to children if they are foreseeable users
e. Is the warning adequate?
i. Adequate in content: An adequate warning conveys whatever detailed information the consumer must know in order to use the product safely
1. Pittman Factors 
a. The warning must adequately indicate scope of danger
b. The warning must reasonably communicate the extent or seriousness of the harm
c. Physical aspects of the warning must be adequate to alert a reasonably prudent person of the danger
d. A simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it, and
e. The means to convey the warning must be adequate
ii. Adequately communicated
1. Must be prominent & conspicuous
a. EX) “Harmful if swallowed” is less intense than warning “Swallowing will result in death,” but the former in large block print on front of product is more effectively communicated than the latter in the middle of 10 pg packet insert. 
b. Even the most explicit language may not be enough. Pictures are necessary if reasonably foreseeable non-English speakers will use 
c. Must be the right balance of content and the way it’s displayed
2. Information Costs
a. The cost of acquiring and retaining the information. The primary cost of added warning is the increase in time and effort required for the user to grasp the message. The inclusion of each extra item dilutes the punch of every other item. Things get lost in fine print.
3. Hood v. Ryobi America Corp – P purchased a saw. It had at least 7 clear, simple warnings not to remove the blade guards or it would cause severe injury. P did so and lost part of his thumb and lacerated his leg when the blade detached from the saw and struck him. P claimed he just thought guards were to prevent clothing or fingers from coming into contact with saw, but didn’t think blade would fly off if removed. Court held manufacturer does not have to warn of every mishap or source of injury imaginable, just detailed enough warning that is reasonable under the circumstances. More detailed warning might not have even helped, may undermine effectiveness and lose communicative value.  Heeding presumption applied and misuse defense allowed.
a. If P misuses a product, D has a ready argument in every case that the P did not use the product in the way it was intended. But manufacturers have to anticipate that consumers will = use their products in unintended ways (crash worthiness doctrine)
4. HYPO – if his son got injured, he would have a stronger case because there wasn’t anything in the warning that indicated bystanders could get injured. But you could also argue that it wouldn’t change the case at all because there are cases when children or bystanders are injured even though there are prominent warnings. 
5. Hugo v. Lin Toys – Defect I toy but it was part of design that there was a detachable part of this toy that would project a weapon. If it was foreseeable that this would detach and injure someone, they would need to add a warning.
6. Ragans v. Miriam Beach Laboratories – Permanent wave bottle exploded. Warning on bottle said “add to clear bottle only” but it lacked a consequence so it was defective. 
7. HYPO -  Girl through drain cleaner at her rival. Manufacturers have to warn against unintended uses that are foreseeable but it was not foreseeable that someone would use drain cleaner in a fight. 
f. Would the user heed the warnings if adequate?
i. Heeding presumption: Presumes but-for causation – favors P
1. A number of states have adopted a presumption that the ordinary consumer will read and heed an adequate warning. It places the burden on D to show that the user would not have followed an adequate warning if one had been given. It prevents D from making the argument that it’s P’s fault for not reading the warning. 
3. Prescription Drugs
a. 3rd Restatement: 	A prescription drug or medical device is not reasonably safe due to defective design if the foreseeable risks of harm posed by the drug or medical device are sufficiently great in relation to it foreseeable therapeutic benefits that reasonable health-care providers, knowing of such foreseeable risks and therapeutic benefits, would not prescribe the drug or medical device for any class of patients.
b. Risk utility for prescription drugs is different than for other products
i. Prescription only benefit a small number of people and can have harmful consequences for a lot of other people but the risk is worth it for those that can benefit from it
c. State v. Karl – P was prescribed drug and died on the 3rd day of taking it. 
d. Unavoidably unsafe products – Rx only
i. Products that are not defective because they’re unavoidably unsafe but have high risk that can’t be avoided. The product itself has so many benefits that it justifies the risks.
1. Distinguished from irreducibly unsafe products because those risks so outweigh the benefits
ii. These raises issues under both warning and design defects
4. State of the Art 
a. They have risks but the risks were not known at the time product was manufactured and they could not have been reasonably known at the time the product went out to the chain of distribution and was marketed. The risks associated with the product were later discovered. 
b. 2 approaches:
i. Foresight: A defendant manufacturer could not have known about a particular danger or hazard in a product by using the best scientific or technical knowledge available at the time the product was made or sold. This is a defense.
ii. Hindsight: Eliminates the state of the art argument and applies strict liability. It doesn’t matter what D knew before or after. If the risk of injury existed, manufacturer can’t benefit from the state of the art defense. This promotes greater risk spreading. 
iii. Beshada v. Johns-Manville Products – Workers were injured by handling asbestos products and sued manufacturers. D argued that the medical profession did not recognize the health hazards until after. P argued this was no defense for strict liability. 
1. Criticisms: costs are distributed among consumers so they’re paying a premium they didn’t sign up for. It’s like a mandated insurance policy. 
iv. Vasallo v. Baxter Healthcare - P claimed that silicone gel breast implants had been negligently designed, accompanied by negligent product warnings and breached implied warranty of merchantability. Court took opportunity to comment and change products liability law concerning implied warranty of merchantability (which presumed manufacturer was fully informed of all risks associated with product at issue, regardless of state of the art at the time of sale, and amounts to SL for failure to warn of these risks). Now revised hindsight approach so that D will not be held liable for failure to warn or provide instructions about risks that were not reasonably foreseeable at the time of sale or could not have been discovered by way of reasonable testing prior to marketing the product. Will be held to standard of knowledge of an expert in the appropriate field and remain subject to a continuing duty to warn (at least purchasers) of risks discovered following the sale of the product at issue.
c. Post-Sale Warnings
i. Seller knows or reasonably should know that the product poses a substantial risk of harm to persons or property;
ii. Those who would benefit from the warning can be identified and are likely unaware of the risk
iii. A warning can effectively be communicated to and acted upon by recipients, and 
iv. That the risk of harm is sufficiently great to justify the burden of providing a warning 
c. Defenses
i. Comparative Responsibility
1. General Motors v. Sanchez - P drove his GM pick-up truck, put the car in what he thought was park on a drive way, got out of the car. The car was not in park but in a perched position between park and reverse.  The car rolled back and pinned him between the car and the gate. He died as a result of his injuries. Estate sued GM for product liability on defect in truck’s transmission that P mis-shifted gear so that it was perched between P & R where it was in “hydraulic neutral” in intermediate position where no gear is actually engaged but it went into reverse.  Jury said P was 50% at fault and trial court reversed for applying comparative responsibility P’s negligence is not a defense when it consists merely in a failure to discover the defect in the product or to guard against the possibility of its existence.  Also, since P can’t have known of defect, assumption of the risk is inapplicable.
2. Rule: A consumer has no duty to discover or guard against a product defect, but a consumer’s conduct other than the mere failure to discover or guard against a product defect is subject to comparative negligence. 
3. Misuse: the manual instructed on several precautions to take to insure can doesn’t runaway. P did not do any of these things so he misused the car. This comes up in proximate cause and context of fault. 
ii. Assumption of Risk
iii. State of the Art
iv. Disclaimers and contractual waivers: limitations of remedies by product sellers or other distributors, waivers by product purchasers and other similar contractual exculpations, oral or written, do not bar or reduce otherwise valid product liability claims against sellers or other distributors of new products for harm to persons
1. The goal of strict liability is to prevent manufacturer from defining scope of his responsibility for harm caused by his products—allowing disclaimer defense contravenes this fundamental element of SL
v. Statues of repose: similar to statute of limitations but time begins to run when product is first sold or manufactured rather than when claim accrued as statute of limitations 
vi. Preemption: federal statutes and regulations are reducing the scope of state tort liability
X. Damages
a. Compensatory: Goal is to return P as closely as possible to his pre-accident condition 
i. Economic damages
1. Types:
a. Lost earnings, past and future
b. Medical expenses, past and future
2. Complications:
a. Life expectancy
b. Work life expectancy: Promotions, raises, benefits, etc.
c. Inflation
d. Interest rate
e. Discount rate: The court reduces calculated future earnings to its present value – the amount of money awarded today, if invested prudently would earn interest sufficient to support a pay-out over time equal to the income stream would have been. Fact finder decides upon a discount rate which is the estimated return on investment. 
i. Each party introduces economist.
ii. P will argue that her award should not be discounted because the inflation rate and ROI cancel each other out. But this is not really true. A marginal difference can make a big difference. 
iii. P will also argue for a low inflation rate which corresponds to the discount rate so the amount they receive is higher now.
iv. EX) P will have a medical expense of $100 one year from now. How much would D need to pay today so that P will have $100 in one year? Assume interest rate is 10% per year. If P gets $90.90 today, it will yield $100 invested for a year at 10%. 
v. EX) P is completely disabled because of D’s tort. The past year, P earned a salary of $100,000. How much must D pay for next year’s salary? 
f. Taxation: Awards aren’t taxed, so should awards be based on post-tax earnings?
g. Lump sum v. periodic payments: Single Judgment Rule: You can’t sue the person again later if an injury worsens. P has to claim all of their damages up front at trial for a lump sum. Reasons: administrability 
h. Single judgment rule
i. Attorney’s fees: Contingency fees take a huge chunk of P’s payout - policy
ii. Non-economic damages
1. Types:
a. Pain and suffering, past and future
i. Physical pain derived from the trauma of the accident, medical treatment, rehabilitative process
ii. Mental or physical suffering that P feels because of his or her condition
2. Justifications
a. Deterrence: people would pay real money to be rid of pain and suffering
b. Compensation
3. Issues:
a. Calculations
i. Per diem awards: Put an expense per day, month, or year and multiply
1. Policy: Jury would have to put in P’s shoes and could prejudice the jury
ii. Prior awards: compare to prior awards from similar injuries
iii. Caps to damage awards
iv. Seffert v. Los Angeles Transit Lines – P was injured getting on D’s bus and suffered permanent disfigurement and injuries to her leg, many surgeries and future surgeries contemplated.  D appealed arguing non-economic damage award was excessive (71% of total) and prejudicial error that P’s counsel should not have given per diem formula to jury (lost on this because D also gave its own per diem formula and did not preserve for appeal). Court held award was not excessive & used appellate-level “shock the conscience” standard but test doesn’t offer very much and is pretty ambiguous.  
1. Dissent: Traynor: (who was a proponent of enterprise liability and strict liability) argues actual damages and pain & suffering damages are disproportionate.  Says per diem is illusory and gives false sense of rationality, multiplying uncertainty over time.  Argues for social insurance, like workers comp, to limit individual awards and try to avoid litigation. Should be a 1:1 ratio for economic and non-economic damages 
v. Sample Jury Instruction
1. Reasonable compensation for any pain, discomfort, fears, anxiety and other mental and emotional distress suffered by the plaintiff and caused by the injury.
2. No definite standard is prescribed by law by which to fix reasonable compensation for pain and suffering. Nor is the opinion of any witness required as to the amount of such reasonable compensation.
3. In making an award for pain and suffering you should exercise your authority with calm and reasonable judgment and the damages you fix must be just and reasonable in the light of the evidence. 
b. Insurance: Can’t be purchased to cover these types of costs
c. Cognitive Awareness
i. Rule: Some degree of cognitive awareness by the plaintiff is a prerequisite to recovery for loss of enjoyment of life and pain and suffering.
ii. McDougald v. Garber – During surgery, P suffered oxygen deprivation, which resulted in brain damages and left her in permanent comatose condition. She was 30 at the time. Jury awarded separate amounts for conscious pain & suffering, loss of enjoyment of life, pecuniary damages (lost earnings & medical costs).  Ordered new trial to see if P had any cognitive awareness.
d. Loss of Enjoyment of life
i. For the loss of the pleasure of being alive. Compensation for limitations on P’s ability to participate in and derive pleasure from the normal activities of daily life, or for the individual’s inability to pursue his interests?
ii. Cognitive awareness may or may not be required
iii. [bookmark: _GoBack]Its own category or in pain and suffering?
1. P wants to argue for a distinction. More money and still can get damages if P dies. Can’t get money for pain and suffering if P dies because no pain. 
2. Depends on the jurisdiction 
3. NY lumps them into 1
iii. Death cases: 
1. Survival actions: Estate sues on behalf of decedent
a. Anything that D could have sued for 
b. Allows for pain and suffering for what decedent suffered between injury and death
c. Loss of life: compensate a decedent for the loss of the value that the decedent would have placed on his own life. No requirement of life after injury.
2. Wrongful death: Decedent’s beneficiaries sue for their own losses
a. When family sues for their own injuries
b. Economic loss of beneficiaries (a lot of jx only allow for this)
c. Loss of consortium (spouses) or loss of companionship (other family members)
b. Punitive 
i. Awarded in addition to compensatory damages (required even if nominal)
ii. Purpose: to punish and deter (exemplary damages)
iii. Rationale: 
1. Gaps in criminal justice system
a. Another avenue for tortfeasers who break laws but inefficient to punish criminally
b. EX) minor assault – not worth criminal investigation
2. Deterrence
3. Retributive/punishment
a. What limits?
i. Standard of conduct – D must stray beyond mere negligence 
ii. Proportionality – damages should be proportional to the harm done 
iii. Notice – D knows that they are doing something wrong
iv. Fairness – D needs to be accountable for the wrong that he does
iv. Arguments against:
1. Hard to administer
2. Double punishment – civil and criminal
3. Unjust enrichment – damages go beyond what makes someone whole and P gets a windfall
4. Inefficient punishment – the goal of punishment and deterrence are ineffective because big corporations are just calculating in a cost/benefit way
v. CA standard for punitive damages – “willful”
1. Civil Code section 3294:
2. (a): In an action for the breach of an obligation not arising from contract, where it is proven by clear and convincing evidence that the defendant has been guilty of oppression, fraud, or malice, the plaintiff, in addition to the actual damages, may recover damages for the sake of example and by way of punishing the defendant. 
3. (c) As used in this section, the following definitions shall apply: 
(1) "Malice" means conduct which is intended by the defendant to cause injury to the plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious disregard of the rights or safety of others. 
(2) "Oppression" means despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of that person's rights. 
(3)  "Fraud" means an intentional misrepresentation, deceit, or concealment of a material fact known to the defendant with the intention on the part of the defendant of thereby depriving a person of property or legal rights or otherwise causing injury. 
4. Clear and convincing evidentiary burden
vi. Mathias v. Accor Economy Lodging – P checked into a motel and were bit by bedbugs. The motel knew of the infestation and ignored it. They ignored an exterminator’s advice and told guests they were ticks. This amounted to “willful and wanton conduct” and supported punitive damages. 
vii. Grimshaw v. Ford Motor – Defective Ford Pinto was rear ended causing fire and death. There was proof that Ford compared the costs of deaths against the cost of a safer fuel system, which was less so Ford decided to do nothing about the problem. This warranted a punitive damage award.
viii. Issues:
1. Punitive damages not awarded often – more frequent in corporate litigation
2. Threat of punitive damages serves as incentive to settle
3. Government is not liable for punitive damages
4. Wealth of defendant: 
a. May prejudice jury and cause them to be sympathetic to P
i. Jury receives instructions not to consider about whether or not punitive damages are warranted 
b. Amount of Damages: Can be relevant to argue that punishment should be proportional to the wrongful conduct committed. If D is only punished 1 out of every 50 times commits harm and profits, the punishment should be greater.
i. Can also be relevant if the damages are too high
5. Comparative fault: If P is also at fault, punitive awards are not diminished even if compensatory awards are
6. Serial damage claims – Criticism of large punitive damages
a. P perspective: Corporations will likely go bankrupt by the time they have to pay out all of the Ps that deserve a punitive award. It is unfair that the 1st plaintiff that makes it to court gets a large windfall and others may not, especially if the court considers all other damages to other Ps for the first P.
b. D perspective: They’ve already been punished once. It is unfair to keep punishing the D after they pay 1 punitive award.
7. Awards going to public agencies 
a. What makes them more suitable than who was wronged?
b. Who would monitor the use of the money? Is it going to the right place?
8. Constitutional limitations on amount of damages
a. Limits under Due Process clause of the 14th amendment
i. Substantive: Fundamental right has been violated – deprivation of property
ii. Procedural: Process that ensures fairness – if party is in jeopardy, they must be adequately notified and have an opportunity to contest
b. State Farm Insurance v. Campbell - P sued insurance company for bad faith arising out of settlement negotiations for claim after car accident. State Farm ignored advice from its own investigators and took case to trial assuring P his assets were safe, he had no liability for accident and State Farm would represent interests so there was no need for separate counsel.  UT Supreme court reinstated a $145 million punitive damage award, concluding State Farms’ conduct was reprehensible and had been repeated for many people across country for many different types of cases. Court applies Gore guideposts to assess constitutional limits on punitive damages under Due Process clause of 14th Amendment and says not necessarily unconstitutional but reverses judgment because punitive damages are supposed to redress grievances of particular P and this would eat up money other Ps might bring against insurance co.
c. Gore Guideposts
i. Reprehensibility of conduct
1. Whether the harm caused is physical or economic
2. Whether the tortious conduct evinces an indifference to or a reckless disregard of the health or safety of others
3. Whether the target of the conduct has financial vulnerability
4. Whether the conduct involves repeated actions or is an isolated incident
5. Whether the harm is the result of intentional malice, trickery or deceit, or mere accident
ii. Ratio of punitive damages to action and potential compensatory damages
1. Single digit ratios are best unless compensatory damages are nominal or the actions of D were egregious
iii. Sanctions for comparable conduct 
1. Comparisons to criminal sanctions
a. If state law exists, that should be taken into consideration
b. If no law exits
i. D would argue that there is no sanction and that’s because the law doesn’t want their actions to be sanctioned so the award should be lower
ii. P would argue that if there’s no sanction, then the award can go as high as they want
ix. CA jury instructions
1. You must now decide the amount, if any, that you should award [name of plaintiff] in punitive damages. The purposes of punitive damages are to punish a wrongdoer for the conduct that harmed the plaintiff and to discourage similar conduct in the future.
2. There is no fixed standard for determining the amount of punitive damages and you are not required to award any punitive damages. If you decide to award punitive damages, you should consider all of the following separately for each defendant in determining the amount:
(a) How reprehensible was that defendant’s conduct?
(b) Is there a reasonable relationship between the amount of punitive damages and [name of plaintiff]’s harm?
(c) In view of that defendant’s financial condition, what amount is necessary to punish [him/her/it] and discourage future wrongful conduct? You may not increase the punitive award above an amount that is otherwise appropriate merely because a defendant has substantial financial resources. [Any award you impose may not exceed that defendant’s ability to pay.]
c. Judicial review:
i. Judge can lower but can’t over turn verdict
ii. Grant new trial 
iii. Remittitur: court conditionally grants a new trial, unless the plaintiff consents to a reduction of the damage award to an amount that the court believes is not excessive
iv. Additur: court conditionally grants a new trial, unless defendant agrees to an increase in damage awards
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