[bookmark: _GoBack]I. INTENTIONAL TORTS
	Every intentional tort: voluntary act + intent
Act (voluntary contraction of muscles, or “external manifestation of the actor’s will.” convulsions or involuntary muscle spasms are not acts)
Intent (purpose of producing the consequence or knowledge that the consequence is substantially certain to result)
Transferred Intent (D intends to commit one tort and commits another, or D intends to cause harm for another)
Liability for people of reduced capacity (still liable if mentally ill, low intelligence, poor judgment, etc.)
A. Assault
- An actor is subject to liability for assault if (a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such contact, and (b) the other is thereby put in such imminent apprehension	
		- conditional threats don’t count (not imminent)
- words don’t make an actor liable for assault unless together with other acts or circumstances they put the other in reasonable apprehension of an imminent harmful/offensive contact
- “harmful contact” causes bodily harm (physical pain, impairment, or illness). Examples: broken arms, black eyes…
- “offensive contact” offends a reasonable sense of personal dignity. Not someone unduly sensitive as to personal dignity. Unwarranted by the social usages prevalent at the time and place at which it is inflicted. “rude and abrupt” conduct doesn’t count.
- “apprehension” means perception or anticipation of the contact, rather than fright. fear may be sufficient but is not required. mere expectation or anticipation will suffice. Apprehension can involve any/all senses, not just sight.
B. Battery
- An actor is subject to liability for battery if (a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such contact, and (b) a harmful or offensive contact with the person of the other directly or indirectly results
		- could be an object set in motion that makes contact
- contact could be with something closely associated with the person: clothing, canes, anything directly grasped by P’s hand are part of P’s “person” and count (“extension of body rule”)
- eggshell plaintiff rule: frailty of the injured person is not an excuse
C. Intentional Infliction of Emotional Distress (IIED)
	1. Defendant engages in extreme and outrageous conduct, and
- conduct that offends generally accepted standards of decency & morality. Not just insults or threats
	2. Intentionally or recklessly causes
		- reckless: deliberate disregard of a high probability
	3. Severe emotional distress to the plaintiff
D. False Imprisonment
	Elements
	1.  Intent to confine (words or acts by D)
	2. Actual confinement (can be any amount of time. No time requirement.)
3. Awareness of confinement by P (except in cases of actual harm to children or the incompetent)
	- Factors that might establish confinement
		- Actual or apparent physical barriers
- Overpowering physical force, submission to physical force, or threats of physical force
		- Asserted legal authority
		- Other duress
			- Moral pressure does not count
Confinement = unlawful restraint of a person’s liberty or freedom of locomotion
· Must be limited to some “bounded area”
· An actor can confine a P by confiscating significant items of personal property
Shopkeeper’s Privilege: privilege given to shopkeepers whereby they can detain a suspected shoplifter on store property. Must show reasonable belief, manner, amount of time.
Common issues: whether there was true consent, as opposed to coercion, and whether the D exceeded the scope of consent.
II. DEFENSES TO INTENTIONAL TORTS
	Contributory negligence is not a defense to intentional misconduct
A. Consent (e.g. mutual combat)
-  express (an objective manifestation of an actor’s desire), or 
- implied (may be inferred from the circumstances). Secret beliefs are not a valid consent defense.
- “scope of consent” cannot be exceeded
- freedom of agency allows risks, harms
- fraud negates consent
B. Self-Defense
- D is privileged to use so much force as reasonably appears to be necessary to protect him/herself against imminent physical harm
- objectively reasonable mistakes are permitted as to self-defense
- Defense of Others: An intervenor has the right to use the same force to defend the other that the other could use to defend him/herself
	- Two approaches to “mistaken defense of other”
		1. The actor has a privilege to act upon his own perception
2. The actor has a privilege to defend the other if the other actually was privileged to defend himself (the “shoe-stepping approach”)
C. Protection of Property
- Deadly force cannot be used unless in response to imminent threat of substantial bodily harm. Mere trespass against property other than a dwelling is not sufficient justification for deadly force. (personal rights & bodily integrity > property rights). Proportionality & reasonableness in use of force is important.
D. Privilege of Necessity
A partial privilege (liable for compensatory but not punitive damages) unless lives are in danger. If lives are in danger, it is an absolute privilege (no damages awarded)
	1. D must face a necessity
	2. The value of the thing preserved must be greater than the harm caused
		- cost-benefit analysis. Preserves greatest amount of social welfare.
III. NEGLIGENCE
A. Prima Facie Elements
1. Duty
	- General Duty
- Act w/ reasonable care not to create an unreasonable risk of harm to others
- Exceptions to (general) no duty to rescue: when does D have affirmative duty to rescue/protect/warn?
a. Special relationship (to either the victim or the person causing the harm)
· Traditionally recognized special relationship:
· Common carriers, innskeepers, posessors of land open to the public 
· Other: therapist/patient (duty to confine/warn if serious risk & identifiable victim) 
· Social companions/co-adventurers (mutual expectation of aid)
· Vulnerable/dependent relationship (custody/deprived of normal opportunity for self-protection; e.g. student/teach or prison guard/prisoner)
· Economic advantage to D
b. Non-negligent creation of risk (must take reasonable steps to prevent harm) or harm (must use reasonable care to prevent further harm)
c. Undertaking/Commenced rescue/voluntarily assumed assistance
i. Commenced rescue: D has a duty where D takes charge of one who is helpless, and
1. Fails to exercise reasonable care to secure the other’s safety while in D’s charge, or
2. Discontinues aid or protection and by doing so leaves the other in a worse position
ii. Randi W: letters of rec (negligent misrepresentation presents a substantial, foreseeable risk of physical injury)
d. Statute: Implied private right of action
i. Class of people / type of harm?
ii. Promote legislative purpose?
iii. Consistent w/ legislative enforcement scheme
· Is a civil remedy consistent or inconsistent w/ the statute? (e.g. wouldn’t want to close down schools due to civil damages. Admin agency penalty already in place.)
e. Rowland factors   (FCCFBMI)
i. Foreseeability of harm to P (foreseeability plus any other relevant factors)
ii. Degree of certainty that the P suffered injury
iii. Closeness of connection btwn D’s conduct and the injury suffered
iv. Moral blame attached to D’s conduct
v. Policy of preventing future harm
vi. Extent of the burden to the D and consequences to the community of imposing duty
vii. Availability, cost, and prevalence of insurance
- When does policy limit the duty of D?
The “scope of duty” can be limited or eliminated when public policy concerns outweigh the interests of individual plaintiff
	a. Duties of non-parties to contract
		- Does privity matter? Depends on policy
- privity is not generally required but can be used as an ad-hoc limitation (e.g. Con Ed)
		- Crushing liability?
- elimination of an important resource, would diminish social welfare (e.g. public utilities)
- Direct and demonstrable reliance by a known and identifiable group?
	b. Duties of alcohol providers
		- Social hosts
		- Commercial providers
	c. Duties of chattel suppliers
- Negligent entrustment – A D who supplies a chattel has a duty to not let it fall into the hands of another whom the D knows or should know may use it in a manner involving unreasonable risk of physical harm to him/herself or 3rd persons
- applies to both providing funds for purchase and sales of the instrumentality. “it is the enabling, not the form of enabling, that matters”
- What are the duties of landowners and occupiers?
	a. Traditional common law approach
		- Determine status of entrant, then apply the specific duty
- Invitee: any person on the premises 1) at least in part for the financial benefit of the landowner (business invitee) or 2) who is on the premises for the purpose it’s held open to the general public (public invitee)
- reasonable care to protect against both known dangers and those that would be revealed by reasonable inspection
- Licensee: someone who is on the land with permission but with a limited license to be there (includes social guests)				
- protect against known, non-obvious dangers
			- Trespasser: enters land w/o landowner’s consent
- only duty to avoid willful misconduct or reckless disregard for safety
- exception to “no duty to trespassers”: duty to trespassing children (attractive nuisance doctrine): A landowner may be liable for injuries to children trespassing on the land if:
	- artificial condition causes physical harm
- possessor knows or has reason to know children will trespass
- possessor knows or should realize the condition creates an unreasonable risk of serious harm to children
	- children did not discover or realize the risk
- Arguments for retaining categories: 1) Predictability 2) stable standards for liability 3) landowners less able to guard against risks otherwise 4) established system of loss allocation 5) exceptions take care of strict rules
- Arguments against retaining categories: 1) status should not be determinative 2) urban society, no longer feudal society 3) creation of exceptions too complex and unpredictable, producing confusion and conflict
b. Alternative to traditional common law approach (Heins): general duty of reasonable care to entrants based on Rowland factors
c. Duty to protect against crime by 3rd parties
	- Landlord/tenant: common areas
- Business/patron: duty to implement reasonable measures to protect from foreseeable criminal acts
- Depends on foreseeability. How to determine foreseeability?
			- Totality of the Circumstances
				- more favorable to P
- takes into consideration previous crimes on the premises, the nature, condition and location of the land, as well as any other factual circumstances bearing on foreseeability, including level of crime in the surrounding area
			- Balancing Test
				- more favorable to D
- seeks to address interests of both businesses and patrons by balancing the foreseeability of harm against the burden of imposing a duty to protect against the criminal acts of 3rd persons
- Balancing Test, RPP, Custom, Statutes will always be considered in any negligence case.
2. Breach
	- Reasonable care?
		a. Balancing Test
			- Hand Formula: B < PL
- Weighs the burden of precautions against the probability of injury and the expected harm
- Prevention Costs vs Accident Costs
			b. Social Utility
		- Reasonably Prudent Person?
a. Objective standard (about D’s conduct, not state of mind). Hypothetical person under the same circumstances
- Modified standard for physical disability, child doing child-like activities, experts (held to a higher standard)
		- Do judges or juries decide whether there was a breach of reasonable care?
			a. reasonable minds could disagree? Jury decides 
			b. no reasonable minds could disagree? Judge decides
		- Custom
a. Deviation from relevant safety custom(s): evidence of breach?
b. Compliance with relevant safety custom(s):  evidence of reasonable care?
Custom could be used as the “B” in Hand Formula (e.g. replacing shower glass)
		- Did D violate a relevant safety statute?
a. Negligence per se: can borrow statute that is silent re: civil damages to show breach. Stat subs for standard of due care.
				- No excuse
					- Excuses:
- violation is reasonable due to actor’s childhood, physical disability, or physical incapacitation
- acted reasonably in attempting to comply w/ statute
- neither knows nor should know of the factual circumstances that render the statute applicable
- violation due to confusing way in which statute’s requirements are presented to the public
- compliance would involve greater risk to actor or others than violation of statute
				- Type of accident meant to protect?
				- Class of persons meant to protect?
		- Proving Breach
a. Res Ipsa Loquitor – special evidentiary rule within negligence law that infers breach based on the circumstances of the accident itself. Don’t have to prove specific act or omission to act. Shifts burden of proof to D. Can function as a discovery device (e.g. breaking the “conspiracy of silence”). “the thing speaks for itself.” If there’s a prima facie case of negligence, don’t need res ipsa.	
Elements
- Accident of a kind which does not occur in the absence of someone’s negligence
- D had exclusive control of the instrumentality alleged to have caused P’s injury
- Accident not due to any voluntary action or contribution on the part of P
Once applicable, what weight does it receive?
- Permissable Inference (majority incl. CA): Jury is permitted to infer negligence from the circumstances of the accident, but need not
- Rebuttable Presumption (minority): Jury must presume negligence and D must rebut w/ sufficient evidence to not be held liable
b. Circumstantial evidence – indirect facts that are presented to persuade the fact-finder to infer other facts or conclusions
- Can be sufficient to determine constructive notice (D should have known of dangerous condition). To establish constructive notice, must be 1) visible and apparent, and 2) exist for a sufficient length of time prior to the accident to permit discovery and remedy. Constructive notice ordinarily needed for slip and fall cases.
-  business practice rule - customer need not establish actual or constructive notice when business practice of the store provides continuous and foreseeable risk of harm to customers [e.g. self-service salad bar]	
3. Causation
4. Damages
B. Medical Malpractice
	1. Medical Negligence
		Unique factors that distinguish med. negl. From ordinary negl.
·  - Higher standard of care
· - Custom determines the standard
· - Experts establish custom
· Can be established by any reputable minority
· - Experts may establish res ipsa
“reasonable doctor” standard
National approach replaced the “same or similar locality” approach
	2. Informed Consent
- doctor has a duty to disclose to patients the material risks and benefits associated with medical procedures
- cause of action based on doctor’s failure to obtain patient’s informed consent to treatment
- “materiality” is generally determined by an objective “reasonable patient” standard
- Issues w/ IC: often relies on 2 very different accounts of a conversation. Assessing damages is difficult/speculative.
- patient’s right to make an informed choice
C. Vicarious Liability
- Within the scope of employment? Employers are vicariously liable for torts committed by employees while acting within the scope of their employment. Birkner:
a. Employee’s conduct must be of the general kind the employee is hired to perform
b. employee’s conduct must occur substantially within the hours and ordinary spatial boundaries of employment
- “spatial boundaries” have to do with what is customary @ place of employment. Not necessarily limited to “on the premises”
c. employee’s conduct must be motivated, at least in part, by the purpose of serving the employer’s interest
	- Apparent agent if not an employee?
		a. Representation (by the purported principal)
		b. Reliance (on that representation by a 3rd party)
c. Change in position (by the 3rd party in reliance on that representation) a.k.a. “detrimental reliance”
III. NEGLIGENCE
A. DUTY
	- EMOTIONAL HARM
		- There is a duty to protect against emotional harm when:
			1. Actual physical injury  emotional distress
			2. Threat of physical injury  emotional distress
- Zone of Danger: D’s negligence causes reasonable fear of immediate or imminent physical injury, and the fear results in substantial bodily injury or sickness
May recover if the bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury
3. P is a direct victim of conduct that creates an unreasonable risk of emotional distress
- Gammon: Where D should have reasonably foreseen that serious emotional distress would result from his negligence, D is subject to liability
Does not require accompanying physical injury
- How is foreseeability limited?
- Threshold of injury: Severe emotional distress is that which a reasonable person, normally constituted, would be unable to adequately cope with
- Special relationship: Where negligent conduct is especially likely to cause serious emotional harm (foreseeable). Ex: Mishandling corpse of P’s family member
4. Emotional distress results from witnessing the physical injury of another (bystander emotional harm [indirect])
- Dillon-Portee: P may recover for NIED if P proves:
1. Negligence caused death or serious physical injury to V
2. Marital or intimate family relationship with V
3. Observation of the death or injury at the scene of the accident
4. Resulting severe emotional distress
- distress that a reasonable person, normally constituted, would be unable to adequately cope with
- Zone of Danger II: Allows one who is directly threatened with bodily harm due to D’s negligence to recover for emotional distress resulting from witnessing the death or serious physical injury of immediate family (parent, child, sibling, spouse)
B. BREACH
C. CAUSATION
· Rule: To establish causation, P must prove that D’s conduct was both the actual cause and proximate cause of the harm.
	- ACTUAL CAUSE – AKA But For Cause, Factual Cause
- But for test
- but for D’s conduct, P would not have been injured
- the general rule for establishing actual cause
- P has burden of proving that D’s act was a cause of the injury, but doesn’t need to be the sole cause
		- Substantial factor test
			- D’s conduct was a substantial factor in causing P’s injury
			- Exception to the general rule. When “but for” doesn’t work.
			- Deals with multiple sufficient causes
- Expert testimony is occasionally needed, especially when dealing with scientific or medical issues
- Daubert Factors (Zuchowicz) for admissibility of scientific expert testimony
· Whether the theory or technique can be (and has been) tested according to the scientific method
· Whether it has been subjected to peer review and publication
· Its known or potential rate of error, AND
· Whether it is generally accepted

		- Market Share Liability (Hymnowitz)
- When manufacturers act in a parallel manner to produce an identical, generically marketed product which causes injury, they are liable in proportion to their national market share
- Several liability
- Alternative liability (Summer)
- When two (or more) defendants are negligent, but it is uncertain which one caused the injury, each defendant is jointly and severally liable for the entire harm unless the defendant can show his act did not cause the harm.
	- Joint & Several Liability
- Joint and/or Several Liability (may apply if multiple Ds “caused” P’s injury)
- Examples: Ds are concurrent; acting in concert (e.g. surgical team); vicarious; alternative; market share
- Joint and several liability: Each D liable for entire judgment
	- P can only recover once
	- allocation of liability is left to the tortfeasors
	- risk of insolvency is placed on the tortfeasors
- If 100k damages and fault is 30% P, 50% D1, 20% insolvent D2: D1 pays 70k and D2 pays nothing.
- When are multiple defendants not jointly and severally liable? Distinct injuries caused by each of them
- Several liability: Each D only liable for portion of judgment attributable to own fault
	- It’s up to P to bring all potential Ds into the lawsuit
	- risk of insolvency is on the plaintiff
- If 100k damages and fault is 30% P, 50% D1, 20% insolvent D2: D1 pays 50k and D2 pays nothing.
- PROXIMATE CAUSE – policy limitations; normative reasons for the court to want to cut off liability; has to do with fairness; intuitively, liability doesn’t make sense. Analysis: Ultimate outcome depends on having a foreseeable victim and harm, but need to do manner analysis (who/how) because superseding cause may negate liability.
Was the victim, harm (what), and manner (who/how) foreseeable?
		- Unforeseeable harm?
			- Foreseeability Test: Type of harm P suffered must be foreseeable
- Application: Characterize the foreseeable risk broadly if you are the P, and narrowly if you are the D
- Defined by the Harm Within the Risk Approach: Was P’s injury within the scope of risk that D’s negligence created?
- No liability where harm arises from an entirely different hazard than that created by D’s negligence
- e.g. driving at an unsafe speed does not increase the risk that a tree branch will fall on the car
- Extent of harm need not be foreseeable
- Eggshell Plaintiff Rule: Liability for the full extent of the harm, even if the extent is unforeseeable.
- Application: Characterize the defendant’s acts as creating a foreseeable risk of (initial) physical injury to this plaintiff, physical injury occurs, the extent of the harm is then irrelevant.
		- Secondary Harms
- Certain acts by third parties have been found as a matter of law to be natural and foreseeable consequences of negligence so that D is liable for secondary harms
- Normal Consequences: 
- Medical negligence is a “normal consequence” of negligence and may result in enhanced injuries for which D is liable.
- Normal Efforts Test: 
- Danger invites rescue. It is within the range of the natural and probable that someone would aid another in danger. Rescue is a “normal effort” of negligence. Rescuers can recover from a D whose negligence prompts the rescue, but the rescuer must have reasonable belief that V is in imminent peril.
		- Unforeseeable manner?
- Was the resulting injury foreseeable, even if the intervening act was arguably unforeseeable?
- An Intervening Cause does not break the causal chain because the resulting harm is foreseeable or within the scope of risk created by D’s conduct (= proximate cause)
- A Superseding Cause breaks the causal chain because the resulting harm is unforeseeable or outside the scope of risk	 created by D’s conduct (does not = proximate cause)
		- Unforeseeable plaintiff?
- Was the class of persons including the plaintiff within the scope of risks created by the defendant’s negligence?
			- Cardozo: Duty to foreseeable plaintiffs
- Andrews: Duty to the world. Anyone injured because of D’s tortious conduct should be able to recover.
D. DEFENSES
1. Plaintiff’s fault (contributory negligence; comparative fault; avoidable consequences); 2. Assumption of the risk (express; primary implied; secondary implied)
	- PLAINTIFF’S FAULT
		- Comparative Fault
			- P’s recovery reduced by P’s own amount fault
			- Variations
				- Pure: $ diminished in proportion to fault
				- Modified I: Bar to recovery if P’s fault > D’s fault
				- Modified II: Bar to recovery if P’s fault > or = to D’s fault
- Avoidable Consequences: P cannot recover for negligently inflicted damages that she could have avoided or minimized by reasonable care.
- Not wearing a seatbelt
		- Factors for determining apportionment:
· Degree of culpability
· Nature of risk created
· Mental state
· Strength of causal connection between risk-creating conduct and harm
	- ASSUMPTION OF THE RISK – P has voluntarily consented to a known risk
- Express: Arises when one party gives explicit written or oral permission to release another party from an obligation of reasonable care.
			- Waiver language must be clear and unambiguous
			- Does the waiver violate public policy?
				- Tunkl Factors
					1. Business type suitable for public regulation
2. Service to the public and is of practical necessity for some
3. Service available to any member of public
4. Unequal bargaining power
5. Adhesion contract with no “out” provision based on increased fee
6. Purchaser under control of seller, subject to risk of carelessness
- Implied: Inferred from a party’s conduct and the circumstances.
			- Primary: P assumes risks inherent risks of activity. Limited duty.
- Secondary
- P has knowledge of the risk, appreciates how dangerous the risk is, and voluntarily assumes the risk.
	- tested by a subjective standard
- P chooses to encounter an unreasonable risk created by D
- Comparative fault principles apply
	- Reasonability of risk taken by P plays into comp. fault
- Burden of pleading and proving A/R rests on defendant. It is asserted only after the P establishes a prima facie case of negligence against the D.
- Firefighter’s Rule (professional rescuers – not just firefighters): Generally can’t recover if injured as a result of risks inherent in the job.
IV. STRICT LIABILITY – If D chooses to conduct certain activities, liability for harm is imposed without regard to negligence or intent to cause harm.
Policy rationales for strict liability (Traynor)
· Deterrence (risk reduction): placing liability where it will most effectively reduce the hazards inherent in defective products that reach the market.
· Loss spreading: shifting the loss to the party who can best insure and spread the loss among users of the product
· Justice/fairness (buyer expectations): under modern marketing methods, the consumer no longer has the means to investigate a product’s soundness, and has been led to be confident in manufacturers’ ability to produce a safe product.
· TRADITIONAL STRICT LIABILITY
NON-NATURAL USE OF LAND
- Cairns Rule: Strict liability for non-natural use of land. P can only recover if D was engaged in non-natural use of the land. Non-natural refers to what the surrounding community is like and how the land is supposed to be used.  Or, anything man-made is unnatural.  
- P could never recover because of his own negligence or damage caused by an Act of God. 
- No differentiation between neighbors and non-neighbors

ABNORMALLY DANGEROUS ACTIVITIES
Prima facie case:
· Instead of duty: Is the activity abnormally dangerous?
· Considerations: Was the activity of common usage? Was it extra risky?
· Instead of breach: Did the D engage in that activity?
· Causation
· Damages
Rule: An actor who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity.
Definition: An activity is abnormally dangerous if:
1. it creates a foreseeable and highly significant risk of physical harm even when     reasonable care is exercised by all actors; and 
2. it is not one of common usage.
AOR is a valid defense.
· PRODUCTS LIABILITY

Prima Facie Case: 1) D is a manufacturer, seller, or distributor of the product (D is within the chain of distribution); 2) the product was defective (through several tests); 3) the product defect was both the actual cause and proximate cause of P’s injury; 4) damages. D may also raise affirmative defenses.

MacPherson eliminated the privity requirement, allowing injured bystanders who do not have a contractual relationship with a defendant to sue.
Used products sellers generally aren’t relevant Ds bc they can’t put market pressure on the manufacturer. 
Investors aren’t relevant Ds. Lessors are (e.g. a company that leases a car).
- 3rd Restatement: a product is defective when at the time of sale or distribution, it contains a  Manufacturing Defect, Design Defect, or Warning Defect.
- Manufacturing Defects arise when a product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product. 
- Design Defects arise when foreseeable risks of harm posed by the product could have been reduced or eliminated by the use of a reasonable alternative design, and the omission of a RAD rendered the product not reasonably safe.
- Warning Defects arise when foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable warnings and/or instructions.
1. Is the product defective: what type of defect?
	- Manufacturing Defects: 
		- Third Restatement: “Product departs from intended design”
- Barker - Consumer expectations test: product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
			- Design Defects	
				- 3rd Restatement - Reasonable Alternative Design
- Risk/Utility balancing. P must introduce a RAD and address the following four factors: 
1) the magnitude and probability of the risk posed by the product design; 
2) any warnings and/or instructions accompanying the product; 
3) the strength and nature of consumer expectations, including marketing efforts; 
4) the advantages and disadvantages of the product in terms of esthetics, maintenance, durability, longevity, and other available choices to consumers on the market.
- D will argue the products being compared are not from comparable categories of products and have different risk-utility profiles.
- Barker Test
- Consumer Expectations: product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
	- Applied to simple, generic products
- Barker – Risk-Utility Test: In hindsight, did the product embody an excessive and preventable danger, and the risks inherent in the design outweighed the potential benefits of the design?
     						 - Applied to complex product designs
				- Other Tests
					- Inference of a defect?
						- Products liability analog to res ipsa
					- Crashworthiness Doctrine
- Manufacturers of motor vehicles are required to anticipate reasonably foreseeable accidents and make their vehicles reasonably safe if those accidents occur.
- Prescription Drugs: A prescription drug or medical device is not reasonably safe due to defective design if the foreseeable risks of harm posed by the drug or medical device are sufficiently great in relation to it foreseeable therapeutic benefits that reasonable health-care providers, knowing of such foreseeable risks and therapeutic benefits, would not prescribe it for any class of patients
- Irreducibly Unsafe Product: Products that have known dangers but there are no RADs. “manifestly unreasonable design”
			- Warning Defects
- Third Restatement: “inadequate instructions…or omissions of warnings…renders product not reasonably safe”
- Determining adequacy of warning
	- Is a warning needed?
	- Who should the warning address?
- The ultimate user, most expected to use the instructions or warnings to avoid harm
- Only users? Children?
					- Does the content adequately communicate the dangers? 
						- Pittman Factors
1. The warning must adequately indicate scope of danger;
2. The warning must reasonably communicate the extent or seriousness of the harm
3. Physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger;
4. A simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it and,
5. The means to convey the warning must be adequate.
- Where appropriate: multilingual text, pictures, clarity, etc
- Heeding presumption: presumption that user would have heeded the warning if adequate; D must rebut
- Continuing duty to warn: post-sale warnings
1. D knows or reasonably should know that the product poses a substantial risk of harm to persons or property;
2. Those who would benefit from the warning can be identified and are likely unaware of the risk;
4. The risk of harm is sufficiently great to justify the burden of providing a warning; and
3. A warning can effectively be communicated to and acted upon by recipients.
				- Product specific affirmative defense:
					- State of the art (defense)
- a D manufacturer could not have known about a particular danger or hazard in a product by using the best scientific or technical knowledge available at the time the product was made or sold.
- requires reasonable foreseeability & reasonable testing
2. Did the product defect cause P’s injury?
	- Cause in fact
- Question of actual link between product defect and injury, e.g. product was defective when marketed and “but for” product defect, P would not have been injured	
	- Proximate cause (legal cause)
		- Question of foreseeability and scope of liability
			- Foreseeable injury?
			- Foreseeable manner?
			- Foreseeable plaintiff?
3. Defenses
	- Comparative responsibility
- Where a P’s conduct constitutes negligence unrelated to a product defect, and not merely a failure to discover or guard against a product defect, the P’s damages are reduced by his/her own % of responsibility
	- Assumption of the risk
	- “State of the art” defense
4. Damages
V. DAMAGES
- P must suffer compensable injury from D’s tortious conduct
	- COMPENSATORY DAMAGES 
	Purpose: to make P whole again (not to punish D).
		- ECONOMIC (AKA pecuniary damages)
			- Lost earnings (past and future)
				- Future costs or wages: the problem of present value
					- need to discount award to present value
- A “present value table” gives you the formula to do this over any number of years and at any interest rate.
			- Medical expenses (past and future)
		- NON-ECONOMIC (AKA non-pecuniary damages)
			- Pain and suffering (past and future)
- Physical pain derived from the trauma of the accident, medical treatment, rehabilitative process, etc…
- Mental or psychological suffering that plaintiff feels because of his or her condition.
- Calculating pain and suffering: 
- How should jury decide on an appropriate amount?
- Per diem arguments
- Prior awards
- Some jurisdictions have caps
- Appellate court can send damages award back if it “shocks the conscience”
				- Cognitive awareness is required for pain and suffering
- Loss of enjoyment of life
- For the loss of the pleasure of being alive. Compensation for limitations on plaintiff’s ability to participate in and derive pleasure from the normal activities of daily life, or for the individual's inability to pursue his interests.
- A distinct category?
					- Cognitive awareness is not required
- Other compensatory damage issues
- Complicated by: Life expectancy; Work life expectancy; Inflation; Interest rate; Discount rate; Taxation; Lump sum vs. periodic payments; Single judgment rule; Attorney’s fees
			- Loss of enjoyment of life vs. loss of life
- Death cases:
- Survival actions: Estate sues on behalf of decedent
- Wrongful death: Decedent’s beneficiaries sue for their own losses.
	- PUNITIVE DAMAGES
		- Purpose: to punish and deter
			- Arguments for: gaps in criminal justice
- Arguments against: unjust enrichment; double punishment; ineffective punishment
- California standard: clear and convincing evidence that the D has been guilty of oppression, fraud, or malice (i.e. more than negligence)
- "Malice" means conduct which is intended by the defendant to cause injury to the plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious disregard of the rights or safety of others. 
- "Oppression" means despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of that person's rights. 
- "Fraud" means an intentional misrepresentation, deceit, or concealment of a material fact known to the defendant with the intention on the part of the defendant of thereby depriving a person of property or legal rights or otherwise causing injury. 
		- Amount 
- Constitutional limits under the Due Process Clause of the 14th Amendment
- State Farm: Awards of punitive damages by state courts that exceed a single-digit ratio between punitive damages and compensatory damages are usually “grossly excessive” and violate the Due Process Clause
- Gore Guideposts to determine whether punitive damages awards are “grossly excessive”
1. Reprehensibility of D’s conduct. Whether the…
	- …harm caused is physical or economic
- …tortious conduct evinces an indifference to or a reckless disregard of the health of safety of others
- … target of the conduct has financial vulnerability
- …conduct involves repeated actions
- …harm is the result of intentional malice, trickery, or deceit, or mere accident
2. Ratio of punitive damages to compensatory damages (single digit?)
3. Sanctions for comparable conduct (influence of the existence or absence of criminal or civil sanctions on the amount of punitive award)
	- If no criminal sanction:
		- P argues no cap
		- D argues legislature didn’t intend punishment
- Defendant’s wealth
- D’s wealth factors into determining what amount is necessary to punish and discourage, but conduct determines whether punitive damages are appropriate at all
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