I. Intentional Torts – A civil wrong resulting from an intentional voluntary act on the part of the wrongdoer.
 
	A. Assault – Four Elements: (1) The defendant acted and (2) intended to cause either (a) 		harmful or offensive contact or (b) imminent apprehension of such contact (3) with (a) 	the person of the other or (b) a third person (4) and the other is thereby put in imminent 	apprehension.
		1. Act – A voluntary contraction of muscles, as opposed to convulsions or other 			involuntary acts.
		2. Intent – (a) The person acts with the purpose of producing the consequence OR 			(b) the person acts knowing that the consequence is substantially certain to result.
			a. Thin-skulled plaintiff rule – It is not required that the defendant intend 				the consequences that follow from their act or that they foresee them. In 				Vosburg, a schoolboy kicked another’s leg intending only contact but 				exacerbated a preexisting condition – the kicker was liable for that.
			b. Children are liable for battery if the requisite level of intent can be 				established. (Garratt)
		3. Harmful OR Offensive Contact.
			a. Harmful contact: Physical injury
			b. Offensive contact – Offends a reasonable sense of personal dignity. 				(Wishnatsky)
		4. Imminent Apprehension.
			a. If plaintiff is put in imminent apprehension of injury from defendant’s 				actions, this element is satisfied. In Picard, a reasonable person would 				have been put in apprehension by the defendant’s threatening approach 				and finger-pointing gesture.

	B. Battery – Four Elements: (1) The defendant acted and (2) he intended to cause either 	(a) a harmful or offensive contact or (b) imminent apprehension of such contact (3) with 	(a) the person of the other or (b) a third person (4) and harmful contact with the person 	directly or indirectly results.
		1. Act – A voluntary contraction of muscles, as opposed to convulsions or other 			involuntary acts.
		2. Intent – (a) The person acts with the purpose of producing the consequence OR 			(b) the person acts knowing that the consequence is substantially certain to result.
		a. Thin-skulled plaintiff rule – It is not required that the defendant intend 	the consequences that follow from their act or that they foresee them. In 	Vosburg, a schoolboy kicked another’s leg intending only content but 	exacerbated a preexisting condition – the kicker was liable for that.
			b. Children are liable for battery if the requisite level of intent can be 				established. (Garratt)
		3. Harmful OR Offensive Contact.
			a. Harmful contact: Physical injury
			b. Offensive contact – Offends a reasonable sense of personal dignity. 				(Wishnatsky)
		4. Harmful contact with the person directly or indirectly results.
		
 
	C. False Imprisonment – Three Elements: (1) Words or acts by defendant intended to 	confine plaintiff, (2) actual confinement occurred, and (3) awareness by plaintiff that they 	are being confined.
		1. Intent – The defendant by word or action intended to confine the plaintiff.
		2. Confinement: unlawful restraint of an individual’s personal liberty or freedom 			of locomotion. 
			a. Must be objective confinement – Plaintiff cannot simply feel confined. 				In Lopez, the P went into a room voluntarily and could have left anytime 				(which she did), but felt obliged to stay and defend her reputation from 				accusations against it. No actual confinement.
			b. May be done through words or actions:
				i. Actual or apparent physical barriers.
				ii. Overpowering physical force
				iii. Threats of physical force
				iv. Other duress.
				v. Asserted level authority.
			c. Must be against the plaintiff’s will.
 		3. Awareness – Plaintiff must be aware of the confinement, unless mentally 			incompetent or a child.

	D. Intentional Infliction of Emotional Distress – Three Elements: (1) Defendant engages 	in extreme and outrageous conduct (2) and intentionally or recklessly causes (3) Severe 	emotional distress to the plaintiff.
		1. Extreme and Outrageous Conduct – Conduct that offends against the generally 			accepted standards of decency and morality. (Womack)
	2. Intentional or Reckless – Wrongdoer had the specific purpose  of inflicting emotional distress or intended his specific conduct and knew or should have known that emotional distress would likely result. In Womack, the D should have known by their outrageous conduct in tricking P to unknowingly implicate himself in a child molestation case that emotional distress might result.
			a. Intentional – wrongdoer had the specific purpose.
			b. Substantial certainty – intended the specific conduct and knew 					emotional distress would likely result.
			c. Reckless – Intended the specific conduct and should have known that 				emotional distress would likely result.
		3. Severe Emotional Distress  - Proof of emotional distress, more than simply hurt 		feelings.
			a. Proof: Vomiting, sleeplessness, anxiety, etc.
 
II. Defenses to Intentional Torts – Defendant has the burden of proving each element of the defense, but defenses usually defeat the entirety of the plaintiff’s claim.
 
	A. Consent – Once given, may establish a privilege to encroach upon personal individual 		liberties otherwise protected by law. May be express or implied.
		1. Express – Objective manifestation of an actor’s desire.
			a. Mutual Consent – If both parties mutually waive their normally 					protected rights, there is no liability for resultant damages unless if it can 			be shown that the scope of consent was exceeded.
				i. Fighting – In Hart, a fighter in an illegal boxing match that both 					parties consented to be in died. There was no evidence of anger or 					excessive force at play. Court bars liability partially on the grounds 				of express mutual consent to fight. 
				ii. Football – In Hackbart, a football player struck another one in 					frustration. It was found that this conduct was outside the scope of 					football and thus of mutual consent between the parties, so 						damages were awarded.
		2. Implied – Means that the person acted in a manner which warrants a finding 			that they consented to a particular invasion of their interests.
			a. Implicit Consent – Consent is considered implicit even if the internal 				thoughts of the plaintiff do not give consent. In O’Brien, a woman stood in 			line to be vaccinated and allowed the vaccination despite claiming it was 				against her actual wishes. No liability.

	B. Self-Defense – A defendant is privileged to use so much force as reasonably appears 	to be necessary to protect themselves against imminent physical harm.
		1. Privileged to Use Force – Defendant must act honestly in using force, believing 		a need to do so.
		2. As Reasonably Appears -  Defendant must have had reasonable fears that 			justify his resorting to force.
		a. A Defendant reasonably believing they are under attack by a Plaintiff due to the circumstances and even shooting the plaintiff despite their posing no actual threat is not liable for damages (Courvoisier). This is true even if they instead miss the initial target and hit a random passerby (Morris).
		3. Necessary to protect against Imminent Physical Harm – Defendant must act 			only as much as necessary to protect themselves.
			a. A Defendant shooting a plaintiff that they reasonably believe is 					attacking them is not liable for damages if the threat they potentially pose 				is believed to be severe. (Courvoisier).

	C. Defense of Property – There is no privilege to use force calculated to cause death or 	serious bodily injury to repel the threat to land or chattels unless there is also a threat to 	the defendant’s personal safety as to justify a self-defense.
		1. Traps: One may not set up traps designed to inflict death or bodily injury to 			others for the defense of land or chattel, even if a warning is placed about the 			danger. (Katko).
			a. Deterrence – One may set up visible deterrence measures such as 				barbed wire which represents a clear threat of injury that cannot be 					mistaken in the same manner as a spring-gun trap.

	D. Privilege of Necessity – Two Elements: (1) Defendant must face a necessity and (2) 		the value of the thing preserved must be greater than the harm caused. Also Two 	Variations: Absolute Necessity and Partial Necessity.
		1. Necessity – It must be necessary for the defendant to intentionally use another 			individual’s property without their express consent in order to…
		2. …Preserve their own property of greater value than the thing appropriated.
			a. Absolute Necessity Defense: If the appropriation of another’s property 				stemmed from uses of public interest, that is, saving lives rather than 				simply just valuable property, then the defendant is afforded a complete 				bar to liability, punitive or compensatory.
	i. In a case where D anchored on a private island in order to preserve their boat which held passengers aboard and P the owner of the private island cut them loose and thus caused the boat to sink and the passengers to be injured, P was liable despite excluding D from his own property because D needed the property to preserve life and the ship.
	b. Partial Necessity Defense: If the appropriation is simply to preserve one’s property of more comparative value than the harm done, then D must compensate P for the damage caused to P’s property but is not subject to any punitive damages.
				i. In a case where D used P’s dock to the point of damaging it in 					order to preserve their more valuable ship, D had to pay P for 					damages to the dock but no more. (Vincent).

III. Vicarious Liability – Refers to a situation where someone is held responsible for the actions or omissions of another person. Employers are vicariously liable for torts committed by employees (respondeat superior) while acting within the scope of their employment. (Christensen). 
	A. Scope of Employment (Birkner Test):
		1. The Employee’s Conduct must be of the general kind the employee is hired to 			perform.
			a. Where a person’s job is to be a security guard, for instance, driving 				around the premises of work in uniform can fulfill this requirement.
		2. The Employee’s Conduct must occur substantially within the hours and 				ordinary spatial boundaries of the employment.
			a. Spatial boundaries can include temporal boundaries in that if one has a 				break time and is not told they cannot leave the premises, the area around 				them in which they could make a round trip could be seen as a spatial 				boundary of the workplace.
		3. The Employee’s Conduct must be motivated, at least in part, by the purpose of 			serving the employer’s interest. 
			a. This includes taking a break to increase productivity.

	B. Apparent Agency – Authority which a principal knowingly tolerates or permits, or 	which the principal by its actions or words holds the agent out as possessing. (Roessler)
		1. A representation by the purported principal;
		2. A reliance on that representation by a third party.
		3. A change in position by the third party in reliance on the representation.
			a. Note that clarifies this after Roessler. Both interpretations valid.

IV. Negligence – Is conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm. Refers to both the cause of action and the conduct in question (breaching the standard of care). To establish a Prima Facie case of Negligence, Four Elements: (1) Duty, (2) Breach of Duty, (3) Causation (cause in fact or actual cause/proximate cause) and (4) Damages.

	A. Duty –A Defendant owes a general duty to act with reasonable care to everyone in society not to create unreasonable risks of harm to others. (General Duty). Most negligence cases come out of Misfeasance, where D's conduct results in another's injury, but a few can arise from Nonfeasance, passively allowing harm to befall another. Generally, if you haven't created the risk of harm, no affirmative duty to rescue another person in harm's way. 
		1. General duty of reasonable care.
			a. In general, all persons have a duty to avoid unreasonable risks of harms 			to others
		2. Affirmative Obligations to Act. Exceptions to No Duty to rescue or protect 			another and warn/control 3rd parties..
			a. Special Relationship. May be an affirmative duty to prevent 					harm or rescue IF a special relationship exists: 
					i. common carriers, innkeepers, possessors of land open to public, 					and persons who have custody of another person under 						circumstances in which that other person is deprived of normal 					opportunities of self-protection.
				ii. If a business relationship, D owes responsibility to keep P 					safe due to the economic advantage the D gains in the transaction. 					(Harper)
				iii. Social companions (co-venturers, Farwell). Implicit 						understanding that assistance be rendered if need be.
				iv. Therapist and patient. (Tarasoff). 
					-Controversial due to never being able to be sure when a 						patient may make good on their threats and breaching 						confidentiality to warn a third party.	
				v. Courts can create new special relationships – either “make it up”					like Farwell or using Rowland test.
			b. Non-negligent injury – If D negligently or innocently injures 					another, then has a duty to take reasonable care to prevent further 					harm. 
				c. Non-negligent creation of risk – Example, say Hammontree's D got a 				seizure and knocked over a light pole. Not negligent creation of risk, but D 			has a duty to clean that up whenever possible to prevent anyone's injury 				from it. 
			d. Undertakings (commenced rescue) – Voluntary assumption of 					assistance by D. D has a duty where D takes charge of one who is 					helpless, and: 
				i. fails to exercise reasonable care to secure the other's safety 					while in D's charge; OR
				ii. discontinues aid or protection and by doing leaves the 						other in a worse position. D should exercise reasonable care 					in discontinuing aid. 
			e. Statutes 
				i. The statute expressly creates a cause of action for damages.
				ii. The statute implicitly creates a private cause of action. Three 					elements must be met to show a statute implicitly allows private 					rights of action when the statute is silent as to the matter.(Uhr)
					-1. The statute was intended to protect a class of people 						from a particular type of harm.
					-2. A civil remedy would promote the legislative purpose.
					-3. A civil remedy is consistent with the legislative scheme. 					This is difficult, one could find that the statute by 							implication precludes civil remedies either from 							interpreting the legislature a certain way or finding policy 						reasons to doubt civil remedy applicability.
				iii. The statute acknowledges policy considerations that would lead 				a court to create a common law duty (Tarasoff, special relationship 				between therapist and patient.)
				iv. The statute can be used to establish a standard of care where 					common law duty already exists (Martin v Herzog, driving without 				headlights is a crime without an excuse).
			f. Negligent Misrepresentation – While usually a finance-related crime, a 				writer of a letter of recommendation owes to third persons a duty not to 				misrepresent the facts in describing the qualifications and character of a 				former employee, if making those misrepresentations would present a 				substantial, foreseeable risk of physical injury to the third persons. (Randi)
				i. In the absence of physical injury or special relationship between 					parties, the writer of a letter has no duty of care extending to third 					persons for misrepresentations of former employees. In those 					cases, the policy favoring free and open communication with 					prospective employers prevails.
			g. (Tarasoff, controversial case) Duty of care to identifiable third parties 				arising from either: 
				i. A special relationship between the actor and third person which 					imposes a duty upon the actor to control the third person's conduct, 				OR 
				ii. A special relation between the actor and the other which gives to 				the other a right of protection.
			h. Rowland Test. Major considerations that have been taken into account 				by courts in diff contexts to determine whether departure from rule of duty 			to care to protect others from own conduct. Foreseeability is the chief one, 			but it is not enough on its own. Test of last resort.
				i. Foreseeability of risk of harm.
				ii. degree of certainty that the P suffered injury.
				iii. closeness of connection between D’s conduct and the injury.
				iv. Moral blame attached to D’s conduct.
				v. Policy of preventing future harm.
				vi. extent of the burden to the D and consequences to the 						community of imposing a duty.
				vii. Availability, cost, prevalence of insurance.

			I. Negligent Entrustment – A defendant who supplies chattel has a duty to 				not let it fall into the hands of another, whom the D knows or should know 			may use it in a manner involving unreasonable risk of physical harm to 
			Themselves or 3rd persons.
				i. Typical cases – lending car to a drunk, allowing gun to be
				borrowed by someone likely to misuse it.
				ii. Duty not limited to cases where D owned or controlled the
				instrumentality and sometimes cases where none even if they
				did own the instrumentality.
					-Vince v. Wilson – Aunt gave nephew money to
					Buy car, knew he was incompetent to drive and even
					Told dealer who sold it anyway. Both held liable when
					Car crashed, duty to P established.
					-Note case where father co signed a loan enabling 
					Drunk driving daughter to get a car. Accident happened
					Years later, dad not liable.
			J. Duty for non-physical injuries (emotional harm) – Duty to protect				against emotional harm when:
				i. Emotional distress follows from actual physical injury.
				ii. Emotional distress results from threat of physical injury.
				-Falzone: Where 1) a negligent act 2) causes fright from a 						reasonable fear of immediate personal injury, and 3) Fright results 					in substantial bodily injury or sickness, 4) P may recover if the 					bodily injury or sickness would be regarded as proper elements of 					damage had they occurred as a consequence of direct physical 					injury.
				-Buckley – “Contact” does not separate valid from invalid claims -					contact with carcinogens is common, uncertain liability. Despite
				Falzone’s rule, Buckley only allows recovery where physical 					injury is imminent.
				iii. P is a direct victim of conduct that creates an unreasonable
				risk of emotional distress. (D should have reasonably foreseen that 					serious emotional distress would result from his negligence).
				-Gammon – Foreseeability is limited by the threshold of injury 					being severe and possible unique relationship between parties 					(such as mortician and family members of deceased).
				iv. Emotional distress results from physical injury to another - 					bystander emotional harm.

		3. Public Policy dictating no duty or limited duty – a court may decide that there is no duty of care to a party or limit the duty just out of policy considerations. Where a duty of care would otherwise exist, policy considerations are used to limit the scope of liability.
			a. Duties of non-parties to contracts. 
				i. Privity? “Privity” (contractual relationship) is employed despite 					not being required in negligence claims anymore to delineate the 					responsibilities of tortfeasor to 3rd parties from those who have a 					relationship with the tortfeasor. (Strauss, Mach). Employed						purely to limit the claims possible against a company providing 					some overriding social benefit. In Strauss, P hurt in common area					powered by Edison because Edison’s gross negligence led to no
				lights in that area. No liability since P wasn’t in a contractual
				relationship. In Palka, nurse in hospital hurt due to a maintenance 					company’s bad maintenance on a ceiling fan – she was an 						identifiable 3rd party, therefore liability.
				ii. Crushing Liability? Courts don’t want to cripple valuable					providers of social utilities financially so that they can  
[bookmark: _GoBack]				continue providing service.
				iii. Direct and demonstrable reliance to a known and identifiable 					group?
			b. Duties of alcohol providers.
				i. Social Hosts – No duty to third parties for minor guests who get					drunk and injure third parties. They are less able to monitor
				social guests than vendors. Social hosts only have a duty when
				the minor is injured. Way of limiting liability.
				ii. Commercial providers – Have a duty both to third parties hurt
				by minors who drink and to the minors who are hurt.  More 
				equipped to handle monitoring due to economic incentive.
			c. Duties of chattel suppliers.
				i. Negligent entrustment.
					-Cars, guns, drinks, etc.
		
		4. Duties of landowners and occupiers.
			a. Determine the plaintiff’s status. The status is relevant in determining the 			foreseeability of the harm under ordinary negligence principles.
				i. Invitee – Duty to exercise reasonable care to protect invitees 					against both known and reasonably discoverable dangers. Two 					Types.
					-A business visitor – Enters land with express or implied 						permission for a purpose directly or indirectly connected 						with the possessor’s business.
					-A public invitee – Enters land open to the public for a 						purpose for which the land is held open to the public.
				ii. Licensee – Duty to protect against known, non-obvious dangers. 				One who enters land with express or implied permission but 					not for a business purpose that serves the owner/occupier 						(including social guests).
				iii. Trespasser – No duty to protect against dangers, only to avoid 					willful misconduct or reckless disregard of safety. One who enters 					land without permission and whose presence is either unknown or 					objected to if known.
					-Exception to no duty to Trespassers rule: Attractive							Nuisance Doctrine (Restatement 2nd §339): 
					Duty to trespassing children where an artificial condition						causes physical harm, the possessor knows or should know 						children will trespass, the condition is an unreasonable 						risk of death or harm to children, the children did not 						discover or realize the risk, the risk is not beneficial, and 						the possessor did not exercise reasonable care.
			b. Determine the precise duty that attaches to an entrant with that status.
				i. Traditional Categorical Approach (Carter)
				ii. A person in possession of land owes a duty to use reasonable 					care in the maintenance of their premises for the protection of 					lawful visitors (Heins, Rowland approach). Status does not 						determine duty owed, but help determine foreseeability of harm 					under ordinary negligence principles.
				iii. A landowner has a duty to take steps to prevent foreseeable 					crimes on the property. 
					-Landlord/Tenant (Kline) – Injury in common area.
					-Business/Patron (Posecai v. Wal-Mart) – Business owners 						are not the insurers of their patrons’ safety, but have a duty 						to implement reasonable measures to protect patrons from 						criminal acts when they are foreseeable.  Foreseeability 						based on 1) Specific Harm rule, 2)Prior similar incidents 						test, 3) Totality of the Circumstances test, and 4) Balancing 					approach. The last was used by Posecai, helps determine no
					Duty by D more than other tests.
					-1. Specific harm establishes foreseeability of the owner						was aware of a specific and imminent harm to P. 
					-2. Prior similar incidents establishes foreseeability							if previous similar criminal acts occurred in D’s business.
					-3. Totality of Circumstances (P friendly) – Considers all
					Circumstances including condition and nature of the land						and surrounding area as well as previous crimes.
					-4. Balancing Test – balances foreseeability and gravity of						harm on P against burden on D to adopt precautionary 						measures.

	B. Breach of Duty – A Defendant breaches that duty when, judged from the perspective 	of a reasonably prudent person in the defendant’s position, the defendant fails to act with 	reasonable care in creating an unreasonable risk of harm to another.
		1. Reasonable Care –  Did the D act with reasonable care? 
			a. Balancing Test: Hand Formula. B>PxL – Burden of precautions against 				the probability of injury times the expected harm. 
				i. B < P x L = negligent. 
				ii. B > P x L = Reasonable Care.
			b. Additional considerations include foreseeability of harm, magnitude of 				harm, social utility of D's activity.
		2. Reasonably Prudent Person (RPP) –  Did D act as a reasonably prudent person 			would under the same circumstances?
	a. Objective standard which imagines a hypothetical person under the same circumstances. The hypothetical person exercises "those qualities of attention, knowledge, intelligence and judgment which society requires of its members for the protection of their own interests and the interests of others. (Restatement (Second) Torts §283(b))
				i. The objective standard is only modified in cases where the D is 					physically disabled or children doing child-like activities (as 					opposed to adult activities like boating, from which they are 					judged as an adult would be).
		3. Judge and Jury on reasonable care – Do juries or judges determine whether 			there was a breach of reasonable care? 
			a. Reasonable minds could disagree – Jury decides.
			b. No reasonable minds could disagree – Judge decides.
		4. Role of Custom - Did D's conduct fall within or outside a prevailing industry 			custom? 
			a. Deviation from custom: evidence of lack of reasonable care.
			b. Compliance with custom: evidence of reasonable care?
		5. Role of Statutes – Did D's conduct violate a relevant safety statute? 
			a. If yes, the P may borrow statute to show D breached standard of care 				through doctrine of Negligence per se. Negligence per se – An actor is 				negligent if: 
				i. Actor had no excuse for statutory violation. (The actor is excused 				and not negligent if:)
					-the violation is reasonable in light of the actor's childhood, 					physical disability, or physical incapacitation
					-the actor exercises reasonable care in attempting to comply 					with the statute.
					-the actor neither knows nor should know of the factual 						circumstances that render the statute applicable.
					-the actor's violation of the statute is due to the confusing 						way in which the requirements of the statute are presented 						to the public, OR
					-the actor's compliance with the statute would involve a 						greater risk of physical harm to the actor or to others than 						noncompliance.
				ii. The actor violates a statute. 
				iii. The statute was designed to protect against the type of accident 					the actor's conduct causes, and 
					-Effects: Limits the number of cases under which parties 						may utilize statutory violation to prove an actor's 							negligence. Limits the utility of borrowing the statutory 						duty.
				iv. The accident victim is within the class of persons the statute is 					designed to protect.
		6. Proof of Negligence: proving breach. 
			a. Circumstantial evidence – indirect facts that are presented to persuade 				the fact-finder to infer other facts or conclusions (old baby food jar case).
			b.1. Res ipsa loquitor – special evidentiary rule within negligence law that 				infers breach based on circumstantial evidence. Elements: 
				i. The accident must be of a kind which does not occur in the 					absence of someone's negligence.
				ii. The instrumentality alleged to have caused the P's injury was 					within the exclusive control of the defendant, AND
				iii. The accident was not due to any voluntary action or 						contribution on the part of the plaintiff.
			b.2. If applicable, what weight does res ipsa receive?
				i. Permissible inference (majority of states) – Jury is permitted to 					infer negligence from the circumstances of the accident, but need 					not.
				ii. Rebuttable presumption (minority) – Jury must presume 						negligence and defendant must rebut with sufficient evidence to 					not be held liable.
		7. Medical Malpractice. Two types of claims that are distinct causes of action that 			may be brought together in one lawsuit: 
			a. Medical negligence. Four characteristics that distinguish medical 				negligence from ordinary negligence cases:
				i. Higher Standard of Care.
				ii. Custom determines the standard.
				iii. Experts establish custom.
					-Even if the custom is from a reputable minority, it is still a 						valid custom.
				iv. Experts MAY establish res ipsa.
			b. Informed consent. Based on doctor's failure to obtain the patient's 				informed consent to treatment. Doctor has a duty to disclose to patients the 			material risks and benefits associated with medical procedures. Materiality 			is determined with an objective "reasonable patient" standard.	

AFTER MIDTERM: 
IV. Negligence - Is conduct which falls below the standard established by law for the protection 	of others against unreasonable risk of harm. Refers to both the cause of action and the 	conduct in question (breaching the standard of care). To establish a Prima Facie case of 	Negligence, Four Elements: (1) Duty, (2) Breach of Duty, (3) Causation (cause in fact or 	actual cause/proximate cause) and (4) Damages.
		A. Duty – Negligent Infliction of Emotional Distress: When is there a duty to protect 			against emotional harm? When:
			1. Emotional Distress follows from actual physical injury.
				a. Pain and Suffering damages, both economic and emotional.
			2. Emotional distress results from THREAT of physical injury.
				a. Zone of Danger Test: Even though physical impact is not required for a claim
				of emotional distress, there needs to be an immediate or imminent physical injury.
					i. Where negligence causes fright from a reasonable fear of imminent							personal injury, and fright results in a substantial bodily injury or sickness, 						damages for emotional distress are recoverable (Falzone).
				b. Exception: Buckley, asbestos exposure case. Even when contact DOES occur,
				indirect physical injury through an increase in cancer possibility not recoverable.
				Not even fear of cancer causing emotional distress qualifies. Carcinogen contact
				common. Imminent physical injury required.
					i. Firestone – If P can show scientifically their exposure led to 50%+
					chance to develop cancer, recovery proper.
					ii. HIV Cases – recovery permitted when P is actually IN a zone of danger
					(the syringe contained the virus) and P was negligently diagnosed.
				c. Elements: 1. Negligent Act, 2. Causes fright from a reasonable fear of 
				immediate personal injury, 3. Fright results in substantial bodily injury or sickness 				(objective manifestation) 4. May recover if the bodily injury or sickness would be
				regarded as proper elements of damage had they occurred as consequence of 
				direct physical injury.
			3. Plaintiff is a direct victim of conduct that creates an unreasonable risk of emotional 
			distress.
				a. Gammon (Severed leg case): Where D should have reasonably foreseen that 					serious emotional distress would result from his negligence, D is subject to 					liability. Foreseeability limited by: 
					i. Threshold of Injury: Serious emotional distress is distress that a reasonable 
					person, normally constituted, would be unable to adequately cope with.
					ii. Unique Relationship of parties – In Gammon, there was a fiduciary 
					relationship between the morgue and the family.
			4. Emotional distress resulting from physical injury to another – Bystander emotional 				harm.
				a. Dillon-Portee Test: A P may recover for negligently inflicted emotional distress 				if they prove: 
					i. D's Negligence caused death or serious physical injury to victim.
					ii. a marital or intimate family relationship with the victim.
						-Deep, intimate family ties.
					iii. Observation of the death or injury at the scene of the accident.
						iv. Resulting severe emotional distress.
						- Traumatic sense of loss. 
					* Example: Portee v Jaffee – P mother watched as her son was trapped and 						slowly killed by a malfunctioning elevator D landlord failed to maintain. 
					Severe depression resulted, suicidal.
					*It is not enough to neither see nor hear the accident and only see 
					consequences of it (corpse). 
					*It is enough to see slow deterioration of loved one's condition when others
					negligence is causing it, even though it is not continuously observed.
				b. Zone of Danger II: A P may recover based on threatened physical harm to P
				AND witnessing physical harm to another if they prove:
					i. D's negligence caused death or serious physical injury to victim.
					ii. a marital or immediate family relationship with the victim.
					iii. Observation of the death or injury at the scene of the accident.
					iv. Resulting severe emotional distress.
					*Confined to family members.
					*in Dillon, mother would not have been able to recover because she was not
					in the ZoD.
				c. Johnson v Jamaica Hospital – Note that while it is foreseeable that parents
				of a child kidnapped from a hospital will suffer emotional distress, the
				hospital had no duty to THEM and so parents cannot recover for that NIED.
					i. the "injury" was to the child, so the child can sue. Parents were already 
					recovering for their injuries and the baby's, but the baby can hardly prove
					psych harm.
			5. Damage to Property – Majority rule is no recovery for emotional distress 
			caused by loss of property, including pets. Minority is allowing recovery if
			reasonably constituted people would not be able to handle the loss.
		
		Note: Loss of Consortium – Separate from NIED. Allows recovery for loss of "services"
		of the spouse, financial or social. Parental consortium also recoverable if absolute need
		of minor dependents is economic and familial. However, most courts deny loss of 
		consortium to Parents for Children and siblings for other siblings

		B. Breach

		C. Causation – D's conduct must be both actual cause and proximate cause of harm.
			1. Actual Cause: Ties D's conduct to P's harm in a physical or scientific sense. 
			P's burden is to show the causal relationship. 
				a. But-for Test (Necessary Causes) – Usual test to establish actual cause.
				"But-for" the D's negligence, the harm P suffered would not have occurred. 
					i. Zuchowicz – P had to demonstrate not only that the Danocrine caused her
					death but rather that it was the overdose that did it. The overdose was the 
					causal link to her death that she is trying to establish.
					ii. Doesn't work if the concurrence of two events may be a coincidence, or
					when there are multiple alternative causes which could be the problem.
					iii. Twin Fires Problem:
						-Two Negligently set fires occur simultaneously, 
						burning down P's house. But-for test fails, P's house would have burned 							down with only one of the fires. Substantial factor test satisfied because
						each fire is a substantial factor causing P's house to burn down.
						-Two Fires occur simultaneously, one is negligently set and the other is 
						not. But-for test fails, P's house would have burned down even without the
						negligently set fire. Substantial factor test satisfied because D's negligent
						fire is a substantial factor causing P's injury.
				b. Substantial Factor Test (Sufficient Causes) – Cases of multiple sufficient 
				causes are exceptions to general rule of usually using but-for test. If two forces
				are actively operating, one because of actor's negligence and the other not because
				of any misconduct on his part, and each itself sufficient to bring about harm to
				another, the actor's negligence may be a substantial factor in bringing about harm.
					i. Legal Cause: The actor's negligent conduct is a legal cause of harm to 
					another if: (actual) a) his conduct is a substantial factor in bringing about the 						harm, and (prox) b) there is no rule of law relieving the actor from liability
					because of the manner in which his negligence has resulted in harm.
					ii. Stubbs v City of Rochester – P claimed his typhoid caused by D negli
					allowing sewage to contaminate drinking water. Had to prove it was 
					reasonably certain it was D's negligence and not one of 7 other causes. P
					must show D's negligence was a cause and the cause to a reasonable 
					certainty of his injury. 
						-Toxic Tort Case issue – Say 58 residents testified to sue city, but 10 
						should not recover because they got typhoid from other sources. D's
						proportional liability could be 48/58 damages. 
						-Legally Compensable Harm – Even if Ps can prove causation and injury,
						harm must be legally compensable. There must be an actual harm manifest
						like symptoms. Solution: Two disease Rule – P can recover when more 
						serious disease DEVELOPS and can only recover for emotional distress
						related to risk of more serious disease in 2nd suit.
						-Probabilistic Recovery for Future Harm – 
							*Existing Disease Case – Generally, P can recover for 50%+
							probability of future disease. Sometimes, P can get comp
							for a disease not reasonably certain to occur, but probability
							would reflect that amount.
						-Conventional Traumatic Injury Cases – P does not have to identify perp
						when it is more likely than not that assailant was an intruder who
						gained access through D's negligent maintenance.
							*Guest in D hotel murdered, but too speculative to pin on hotel, 
							too many motives/guests.	
							*Landlord of 25 apartments sued for assault in one, did not 
							recognize assailant. Assailant entered and exited through broke 
							rear door.
					iii. Expert Testimony – Unnecessary when cause and effect are so
					immediate, direct and natural to common experience. Otherwise, used
					to establish causation if any inference of the requisite causal link must
					depend on analysis outside common exp of jurors.
				c. Alternative Liability (J & S Liability) – When two or more Ds are negligent, 
				but it is uncertain which one caused the injury, each D is J & S liable for the
				entire harm unless D can show his act did not cause the harm.
					i. Summers: Two D's each shoot negligently in P's direction. P hit, cannot
					show which gun fired shot that hit him. Both D's held J & S liable, burden
					of proof shifted to Ds to exculpate themselves. 
					ii. Fencing Case: Two possible manufacturers of a D's rapier, one was
					negligent and other wasn't. P still had burden of proof of showing which 
					because one wasn't negligent.
					iii. Auto Accidents: If D1 swerves into P and D2 plows into them, it's up
					to both D to prove their collision was not cause of P's injuries, both held
					liable otherwise. Juries apportion fault to each D.
				d. Market share liability (S Liability) – When manufacturers acting in a
				parallel manner to produce an identical generically marketed product cause					injury many years later.
					i. Hymowitz: Children of mothers who ingested DES sue manufacturers for 
					latent cancer. 
					ii. Ds cannot exculpate themselves with evidence so long as they participated
					in the market. All Ds held responsible for their total share of marketing DES 
					for use during pregnancy throughout US.
						-Market should be as narrowly defined as evidence in given case allows.
					iii. Unlike alternative liability, D's are in no better position to produce
					evidence and it is unlikely any particular D caused P's injuries due to amount.
				e. When multiple D's cause P's injury:
					i. Joint and Several Liability: Each D is liable for the entire judgment, 
					although P can only recover the judgment once. Allocation of liability left to 						tortfeasors. Risk of insolvency placed on tortfeasors. 
					ii. Several Liability: Each D is liable only for the portion of the judgment that
					is attributable to their fault. It is up to P to bring all potential D's into lawsuit.
					Risk of insolvency on P.
						-Several Liability jxes allow comparative responsibility apportionment to
						identified non-parties. D must provide adequate notice and bear burden of
						proof on non-party's liability.
					iii. Tortfeasors are jointly and/or severally liable when Ds are:
						-Concurrent tortfeasors.
						-Acting in concert 
							*Drag racing participants. 
							*Parallel activity insufficient.
							*usually only a few Ds.
							*Enterprise liability – Imposed on 6 Ds who manufactured virtually
							all blasting caps in US and though independently acting had delegated
							some functions of safety investigation on design to their trade 
							association – industry wide cooperation in manufacture and design.
						-inability to apportion harm (not just difficult)
						-There are other vicariously liable Ds.
						-alternative liability.
						-Market share liability.
			2. Proximate Cause: Issue cases - 
				a. Unforeseen Harm: Was resulting harm within scope of liability created by D's 
					negligence?
					i. Direct Consequences Test: D is liable for all harm directly caused from his
					negligent act. 
						-Polemis – Plank negligently dropped, produced spark, fire destroy ship.
						-Wagon Mound – Overrule Polemis, negli oil spill in wharf, P ship gets 
						caught on fire later, D not liable because unforeseeable oil in water
						would ignite even though fire was direct result of his negligence.
					ii. Foreseeability Test: Type of Harm P suffered must be rsbly foreseeable.
						-Characterize risk broadly if P, narrowly if D.
					iii. Harm within the risk approach: No liability for D where harm arises from
					an entirely different hazard than that created by D's negligence. The type of
					harm suffered has to match D's conduct, linking principle.
						-Driving at an unsafe speed does not increase risk a tree branch will fall,
						nor does it increase risk of hitting a kid who darts out from behind 
						something even if it does make injury worse.
						-Placing rat poison where someone might drink it does not increase risk
						that it will catch fire.
					iv. Extent of harm need not be foreseeable: 
						-Eggshell Plaintiff Rule – Liability for the full extent of the harm, even if 
						extent is unforeseeable. D takes P as he finds him.
							*D's acts create a foreseeable risk of physical injury to this P,
							physical injury occurs. Extent of harm then irrelevant.
							*Extended to P who developed schizophrenia after accident
							caused by negli D and P who suicided following D's negli. Also,
							emotional distress for P with pre-existing mental condition.
						-Secondary Harms: Harms P suffers when initial injury worsened by 
						medical treatment rendered negligently or innocently and results in
						additional harm – D can be held liable for further injuries resulting from
						normal efforts of third persons in rendering aid, including transport to 
						hospital.
							*Medical Negligence: "Normal Consequence" of negligence.
							*Rescue: "Normal Effort" of negligence. If actor's negligent 
							conduct threatens harm to another's person, land, or chattel, 
							normal efforts of third person to avert threatened harm are not
							a superceding cause from such efforts even where conduct of
							actor has created a danger only to himself if he reasonably thinks
							others might attempt to rescue him.
				b. Unforeseen Manner: Was the resulting injury foreseeable, even if the 
				intervening act was arguably unforeseeable?
					i. Intervening Cause: Does not break the causal chain if resulting P's harm is
					foreseeable or within the scope of risk created by D's initial negligent conduct.
					ii. Superceding Cause: breaks causal chain if resulting P's harm is 
					unforeseeable or outside the scope of risk.
					iii. Proximate cause can be established even if manner of harm unforeseen
					if type of harm and P are foreseeable. (intervening cause does not preclude)
						-Doe v Manheimer – Overgrown bush blocked rape from view of street, 
						landowner sued. Harm caused by a third person, no liability to D because
						responsibility for the act is rapist. The injury was not within D's scope of
						risk, the negligent bushes were more a risk of tripping than raping. D was
						not even held to have foreseen the injury based on the two crimes around
						the area before because those crimes had been indoors.
						-Hines v Garrett – Train carried 18 year old P a mile past her stop, 
						conductor told her to walk back in a dangerous area.  Raped. D liable 
						despite intervening criminal conduct. 
						-Addis v Steele – guests at inn injured when forced to jump from 
						window to escape fire. Owner found negligent for providing no escape 
						paths, court held him accountable to anticipate fires even though an 
						arsonist caused injury.
				c. Unforeseen Plaintiff: Was the class of persons including P within the scope of
				risks created by D's negligence?
					i. Cardozo, Palsgraf: P must be foreseeable. D could not have breached their
					duty to P  because she was not foreseeable and the harm to her was not a 
					foreseeable risk of what D had done.
					ii. Andrews, Palsgraf: All individuals in the world are foreseeable.
					iii. Rescue: Same as Unforeseen Harm rescue.
						-Ex: A drives tank truck full of gasoline so that it goes off highway and 
						gets wrecked. A knocked unconscious, truck catches fire. B, a bystander,
						attempts to rescue A from the burning truck and while he is doing so B is
						hurt by the truck exploding. B has a claim against A, B trying to rescue A
						was a normal effort of A's negligence.
						-Ex: P passenger in vehicle negligently ended up in a ditch. Others tried to
						free car, but P walked to top of hill to warn oncoming traffic. He was hit 
						by another vehicle that tried to stop. Does P have a claim against first 
						driver? Yes, D's negligence caused P to try to rescue others.
			3. Legal Cause: The actor's negligent conduct is a legal cause of harm to another if:				a) his conduct is a substantial factor in bringing about the harm AND b) there is no
			rule of law relieving the actor from liability because of the manner in which his negli
			has resulted in harm.

		D. Damages – P must suffer a compensable injury from D's tortuous conduct. 
V. Negligence Defenses.
	A. Plaintiff's Fault
		1. Contributory Negligence (rare)
			a. Complete Bar to P's recovery.
			b. Last clear chance could counter effect of P's negligence. (D having an opportunity
			to help P.) Eliminated with comparative negligence.
		2. Comparative Fault: P's recovery reduced by their percentage of fault. Jurisdictional
		variations: 
			a. Pure Comparative Negligence – P's recovery reduced by literal amount. If 90% to
			blame for crime, P can still recover 10% (although D could recover for 90%).
			b. Modified 1: P's Fault < D's Fault – P can recover as under pure only if less at fault.
			c. Modified 2: P's Fault ≤ D's Fault – P can recover as under pure if less/= fault.
			d. What is compared? 
				i. Whether conduct inadvertent vs engaged in with awareness of danger. 
					-P's negligence compared to D's conduct. Most states won't compare P's
					negli if D was committing an intentional tort.
				ii. Magnitude of risk, persons endangered, seriousness of injury
				iii. Significance of actor's goals
				iv. Actor's superior or inferior capacity
				v. Particular circumstances such as emergencies.
			e. Examples:
				i. Collision between two vehicles. D driving at 100 mph, P driving at 70 mph,
				limit is 50 mph. Both unreasonably increased risk of collision and damages. 
				ii. A has suffered 100,000 in damages and brings suit against B, C, D.
				A – 40%, B – 30%, C – 10%, d – 20%
					-Say D is insolvent. D's share is distributed among B and C for j & s,
					otherwise several so B and C only do their shares. A's share ignored.
		3.  Avoidable Consequences – P cannot recover for negligently inflicted damages
		that they could have avoided or minimized by reasonable care. P has a responsibility
		to mitigate damages. This harm is distinct from what happens after P has been tortuously
		injured.
			a. Failure to obtain medical attention or follow medical advice. 
				i. Religious beliefs considered as extension of eggshell P – what would reasoned
				person with those genuine beliefs do?
			b. Failure to use seatbelts or helmets. Some legislatures have made this irrelevant, 
			others allow fault apportionment.
			c. Synergistic Interactions
				i. P knew he had asbestos poisoning and was advised to stop smoking, developed					cancer and died but both asbestos and smoking caually related to death. Award
				reduced by 75%.
			
		4. Medical Malpractice – Physicans can't avoid liability for negligent treatment by 
		asserting that P's injuries were caused by their own negligence.
			a. Fritts v McKinne – doctor who tried this claimed that the victim's drinking history
			and drunk driving caused accident. Former only relevant for life expectancy calc
			in damages, D found guilty because P had right to non negligent medical care no 				matter why he needed it.
				i. P's pre-treatment conduct does not matter unless they fail to reveal med history,
				furnish false information about condition, fail to follow doctor advice, delays or
				fails to seek recommended med attention.
	B. Assumption of Risk:
		1. Express – Arises when one person gives explicit written or oral permission to release
		another party from an obligation of reasonable care. 
			a. Permission: Language of the agreement must be clear and unambiguous.
				-Bailments like cars being left behind at own risk almost never enforced.
			b. Public Policy: Even if P did consent, are there public policy grounds that prevent 				enforcement of the agreement? Tunkl Factors:
				i. Business type suitable for public regulation.
				ii. Public service of practical necessity.
				iii. Service available to any member of public.
				iv. Unequal bargaining power.
				v. Adhesion contract with no out provision based on increased fee.
				vi. Purchaser under control of seller subject to risk of carelessness.
			c. Example:
				i. Snowtubing case: P took his kids to ski resort, signed clear and unambiguous
				waiver for any injuries caused by D's negligence. Court found public policy
				grounds to allow recovery anyway – unusual paternalism by the courts because
				this is a recreational activity.
		2. Implied – Implied consent to risk can be inferred from a party's conduct and the 
		circumstances.
			a. Primary Implied Assumption of the Risk (Limited Duty principles apply). Not a
			true affirmative defense – goes to legal duty stage.
				i. Sports: Limited Duty based on status.
					-Spectator: Stadium's duty fulfilled by providing protection where danger
					greatest.
					-Participant: 
						*Knight – Duty to avoid intentionally or recklessly injuring another. 
						but otherwise injuries are par for the course.
						*Feld – Ordinary negligence applies according to customs of game.
				ii. Firefighter's Rule – No recovery for injuries sustained as a result of officers
				and firefighters doing their duty, but recovery possible for negligent injuries by 
				D against them that are outside scope of their job.
				iii. Murphy v Steeplechase – P went on the Flopper, Cardozo found he willingly
				took part in the danger. Even if there was a defect as P claimed, the defect wasn't
				out of the scope of injury because the purpose of the ride was to flop P. P's claims
				of defect in padding countered. If lots of people had got hurt like P, then the court
				might have allowed this claim.
			b. Secondary Implied Assumption of the Risk (Comparative Negligence applies).
			Three Elements, all tested by a subjective standard. Burden of pleading and proving
			Assumption of Risk on D and can apply to P's reasonable or unreasonable conduct. 				Such conduct not barred unless fault arising from P's conduct greater than D's and 				issue of whether his negli outweighed D question for trier of fact. It is a true defense 				because D asserts it after P establishes negligence against D. 
				i. Knowledge of the risk.
					-Ex. D's circuit breaker fails, fire breaks out in house with baby inside.
					Daughter comes home, sees fire, runs inside to save baby and suffers burns. 
				ii. Appreciation of the risk.
				iii. Voluntary exposure to the risk.
VI. Strict Liability.
	A. Abnormally Dangerous Activities (Prima Facie Case for SL): 
		1. Abnormally Dangerous – D engaged in abnormally dangerous activity if it creates a 			foreseeable and highly significant risk of harm even when reasonable care is exercised by 		all actors and the activity is not of common usage.
		2. Did D engage in that activity? 
		3. Causation – Activity actually caused the P's injury and it was foreseeable.
		
		4. Damages - 
		5. Defenses: Comparative Fault and Assumption of the Risk.
			a. Comparative Responsibility: If P has been contributorily negligent in 
			failing to take reasonable precautions, the P's recovery in a SL claim for 
			physical harm is reduced in accordance with the share of comparative
			responsibility assigned to P.
				i. When D held liable under SL, no literal comparison of fault of two parties
				is possible. This is more apportionment of shares of responsibility.
			b. Assumption of Risk.
		6. Examples:
			a. Rylands – Water reservoir burst on D's land, caused property damage to P's land. 
			No duty to any people injured on public highway, only landowners with right to 
			private enjoyment of land.
			
	B. Products Liability: D incurs SL when an article he placed on market knowing it is to be
	used without inspection proves to have a defect that causes injury. Deterrence rationale, 
	spreads injury loss to D who can handle it better, justice/fairness.
		1. PL Prima Facie Case: 
			a. Is the D a manufacturer, seller, or distributor of goods? If yes,
			b. Is the product defective? Various tests apply. If yes, 
			c. Did the defect cause P's injury? If yes, 
			d. Actual Cause (Link between defect and injury) – Product was defective when 
			marketed and but-for product defect, P would not have been injured.
			e. Proximate Case (Was injury foreseeable?) Consider who P is and how the 
			product was used.
			f. Defenses.
			g. Damages.
		2. Product Defects: The defective condition is unreasonably dangerous (irrespective of 			contractual disclaimers to defects). Bystanders hurt by defect and not just P also have 			same SL protections. Three Types - 
			a. Manufacturing Defects: "Product departs from intended design." True SL,
				i. Consumer Expectations: Product failed to perform as safely as an ordinary
				consumer would expect when used in an intended or reasonably foreseeable
				manner.
				ii. Typically latent defects, hard to spot.
				iii. True SL.
					-A jar of peanuts that hurt P has seller responsible for not finding defect 
					even if it happened before or after sale.
					-Failure to preserve product not always fatal to P's case if enough evidence
					of malfunction to permit defect.
					-Anyone in chain of distribution/commerce can be sued, but NOT marketers
					unless D knew or should have known marketing harmful product.
			b. Design Defects: The entire line of products is unreasonably dangerous.
				i. Barker Test 
					-Consumer Expectations: Product failed to perform safely as an ordinary 						consumer would expect when used in an intended or reasonably foreseeable
					manner OR
					-Risk utility test – Through hindsight, at trial, the product's design embodies 						excessive preventable danger. Risk of danger inherent in challenged design
					outweigh benefits of the design. Factors:
						*gravity of danger posed by challenged design, (Dangerousness)
						*likelihood danger would occur, (Probability of Injury)
						*mechanical feasibility of safer alternative, (Functional alternative)
						*financial cost of  improved design, (Cost of improvement)
						*adverse consequences to product and consumer resulting from alt design.
						(Social impact of change)
					Note: Favorable to P. D has burden of producing evidence and persuading 
					jury that design it chose was not defective. Applied in hindsight.
					Note: The former test only appropriate when it is a simple product needing
					no expert witnesses to demonstrate what ordinary consumer should expect. 
					The latter applies to complicated products outside lay witness in-depth 							knowledge – like vehicle cases.
				ii. 3rd Restatement Test
					-RAD – Reasonable Alternative Design, risk/utility balancing test. Was there 						a RAD that could have avoided or reduced foreseeable risks of harm by 
					product? (Applied in foresight before accident, like negli.) Balancing factors:
						*Magnitude and probability of risk,
						*Instructions and warnings accompanying the product
						*nature and strength of consumer expectations, including expectation
						based on marketing.
						*relative advantages and disadvantages of the product and its alternatives
						including product longevity, maintenance, repair, aesthetics, range 
						of consumer choice among products, etc. 
					-P has burden of proof to prove RAD exists. Must be similar type of design
					as thing in question. 
				iii. Other tests – 
					-Irreducibly unsafe (or manifestly unreasonable) design. Products that have 
					known dangers but for which there are no RADs.
						*D liable if risks of injury so outweigh utility of product as to be defect.
						Above ground swimming pool for example. 
					-Inferring Defect/Malfunction Theory (PL equivalent to res ipsa). It may be 						inferred that harm sustained by P was caused by a defect existing at time of 						sale or distribution without proof of a specific defect when the incident 						harmed P:
						*was of a kind that ordinarily occurs as a result of a product defect and
						*was not, in the particular case, solely the result of causes other than
						product defect existing at time of sale or distribution.
							*New ladder's rungs all break.
					-Crashworthiness doctrine – manufacturer may be liable in negligence or
					SL for injuries in accident where a manufacturing design defect though not
					cause of accident caused or enhanced injuries (cars, boats, planes).
						*requires manufacturers to anticipate their products ending up in 
						crashes. Reasonable care in designing safe products to minimize injury.
						*Camacho v Honda – P argued motorcycle lacked leg guards like other
						ones on market. D argued that a motorcycle isn't perfectly crashworthy 							and risk of accidents to users is open and obvious. Court held that open 							and obvious dangers was not a defense to a claim alleging product
						unreasonably dangerous. 
					-Food Products – Foreign/natural test when food defective. 
						*Foreign – object that shouldn't be in the food, liability. (pin in chicken).
						*Natural – object that could be in the food, no liability (bone in chicken).
					Note: Restatement uses consumer expectations test for this – test is what a 
					reasonable consumer would expect and not what might be natural to 
					ingredients of that food prior to preparation.
					-Dual-Purpose Doctrine – product might pass risk-utility test for one purpose 						but could  be defective under a consumer expectations test if marketed as
					suitable for another purpose that might not be appropriate.
						Ex. Off road vehicle with advantages for off-road but advertised and sold
						as appropriate for normal driving
				iv. Prescription Drugs – Drugs and medical devices not reasonably safe due to 
				foreseeable risks of harm posed by it that are sufficiently great in relation to its
				foreseeable therapeutic benefits that reasonable health care providers knowing
				of such risks and benefits would not prescribe drug or device for ANY class of
				patients. Liability for D.
					-Drugs and medical devices that benefit one class of individuals but not others
					are not defective.
			c. Warning Defects: Inadequate instructions or omission of warnings renders product
			not reasonably safe.
				i. Adequacy of Warning.
					-Is a warning needed?
						*no need for tequila bottles against dangers of drinking a lot. 
					-Who should warning address?
						*The ultimate user, most affected by the product and expected to use the
						instructions or warnings to avoid harm. Sometimes extended to children
						if they are foreseeable users.
						*Exception: Learned Intermediary Rule, although it is now defunct.
						Manufacturers excused from warning patients who receive product when
						manufacturer properly warns the prescribing physician of the product's 
						dangers. 
						*Sophisticated user doctrine – manufacturer relieved of liability for
						lack of warning where class of users sufficiently knowledgeable
						that they already know or appreciate danger.
					-Is the content adequate and communicated adequately? Pittman Factors:
						*Warning must adequately indicate the scope of danger.
						*Warning must reasonably communicate extent or seriousness of harm
						*Physical aspects of the warning must be adequate to alert a RPP to 
						danger.
						*A simple directive warning may be inadequate when it fails to indicate
						the consequences that might result from failure to follow it and,
							[Hair Treatment case, explosive if mixed wrong, not enough to say
							don’t mix bottles]
						*The means to convey the warning must be adequate.
					Note: Warning should be prominent and conspicuous. Typeface, font, placing,
					etc. Pictures are acceptable if foreseeable non English users. D must also 
					convey certain dangers as appropriate but should not convey every 							conceivable danger (Ryobi).
					-Heeding Presumption: Presumption that adequate warnings will be heeded
						*D has burden of rebutting this presumption.
				ii. Other warning doctrines: 
					-State of the art defense. A D manufacturer could not have known about a
					particular danger or hazard in a product by using the best scientific or
					technical knowledge available at time product sold.
						*Hindsight v. Foresight – Majority rule takes hindsight approach, one
						takes foresight and makes D liable in retrospect despite the best possible
						efforts.
					-Continuing duty to warn: post-sale warnings.
						*Seller knows or reasonably should know that the product poses a 
						substantial risk of harm to persons or property, 
						*those who would benefit from warning can be identified and are likely
						unaware of the risk,
						* a warning can effectively be communicated to and acted upon by
						recipients and
						*the risk of harm is sufficiently great to justify burden of providing a 
						warning.
			Ex.	*Julia, who did not drink alcohol, given a bottle of expensive whiskey by client.
				Unusually strong bottle, she used it in a chicken recipe, oven exploded, fire. 
				No warning of danger on bottle. Seller liable?
	Note: No SL for used goods, only negligence for improper inspection (like used cars). 
	Note: Successor companies typically held liable for actions of predecessors.
		3. Did the product defect cause P's injury? 
			a. Actual Cause – Question of actual link between product defect and injury.
				i. Ex. Product was defective when marketed and but for product defect P would
				not have been injured.
			b. Proximate Cause – Question of foreseeability and scope of liability.
				i. Ex. Was injury foreseeable? Was the manner in which P was harmed 
				foreseeable? Was the P foreseeable?
		4. Defenses: 
			a. Contributory/Comparative Fault or Comparative Responsibility.
				i. GM v. Sanchz – P went to feed cows and found next morning with car
				pinning him to gate, dead. P sued GM for defect in truck causing it to mis shift
				gear. D alleged P was negligent, court found comparative responsibility in PL
				is not a defense when it consists merely in a failure to discover the defect in the 
				product or guard against possibility of its existence. P didn't know defect, so
				assumption of risk also out.
				ii. Misuse – However, P partly caused injury by not adhering to owner manual
				and not securing his car. Negligence for those can be compared, prox cause.
			b. Disclaimers and contractual waivers – Contracts do not bar or reduce otherwise
			valid PL claims.
			c. Statutes of Repose – Time begins to run when product sold or manufactured than
			when claim accrued as in Statute of Limitations.
			d. Preemption – Federal statutes may reduce state tort liability.
			e. State of the art Defense - a defendant manufacturer could not have known about a 				particular danger or hazard in a product by using the best scientific or technical 				knowledge available at the time the product was made or sold.
				i. Determined partly by how much industry invests in safety research and less 					likely to be allowed if will create incentive not to invest proper amounts (more 					dangerous a product, more investment required)
			b. Assumption of the Risk.	
		5. Damages.
				
VII. Damages. 
	A. Compensatory Damages, two types:
		1. Economic Damages. (Pecuniary)
			a. Lost earnings, past and future. 
			b. Medical expenses, past and future. 
		2. Non-economic damages (non-pecuniary).
			a. Pain and suffering, past and future.
				i. physical pain and mental suffering.
				ii. Loss of enjoyment of life – For the loss of pleasure of being alive. 
				Compensation for limitation on P's ability to participate in and derive pleasure 
				from the normal activities of daily life, or for the individual's inability to
				pursue their interests.
					-acknowledge that jurisdictions can either subsume loss of enjoyment of life
					under pain and suffering or separate and that there's overlap.
					-You need cognitive awareness to have pain and suffering, but not 
					necessarily loss of enjoyment of life. 
				iii. Calculation issues: How should jurors decide? Damage caps, judicial over
				sight, compare to earlier cases, 1-1 ratio with actual damages?
					-Per diem awards, that is, per day estimates on P's pain, are arbitrary
					and should not be allowed.
					-California caps medical malpractice cases at 250,000 for pain and suffering,
					and also holds non-economic damages to be several liability.
			b. Hypo: P, a 30 year old clerical worker, suffered a broken arm and leg in a car
			crash. Off work for 4 weeks, recovered by trial. Economic damages for med 
			expenses and lost earnings are 10,000. Pain and Suffering?
		3. Death cases:
			a. Survival actions, estate sues on behalf of decedent, suit is what decedent
			could recover were he alive.
				-Includes loss of life. Lived before died, get pain and suffering for that time.
			b. Wrongful death: decedent's beneficiaries sue for their own losses due to 
			decedent's death.
				-Family can sue for lost earnings of person and into future. 
				-loss of consortium.
		4. Complications:
			a. Life expectancy, work life expectancy, inflation, interest rate, discount rate, 
			taxation, lump sum v periodic payments, single judgment rule, attorney's fees.
				-Discount rate is the amount you pay now for investment to yield a final thing
				later.
				-If they died, no future losses for P.
			b. Present Value is an issue because the court assumes the P will invest any damages
			they get responsibly such that it will total the award in the future. 
				i. If P has a medical expense of 100$ one year later, D would need to pay today
				an amount so that P will have that amount in that time. If we assume interest
				is 10%, then D would give 90.90$ and that would yield 100$ in a year.
			c. Wage or cost inflation: How much must D pay for next year's salary? Does
			amount need to be discounted to present value?
	B. Punitive 
		1. Theoretical bases: Deterrence, retribution.
		2. California standard: Punitive damages appropriate in cases of oppression, fraud, or
		malice – negligence is insufficient.
			a. Malice – Conduct intended by D to cause injury to P or despicable conduct which
			is carried on by D with willful and conscious disregard of rights or safety of others
			b. Oppression – despicable conduct that subjects a person to cruel and unjust hardship
			in conscious disregard of that person's rights.
			c. Fraud means an intentional misrepresentation, deceit, or concealment of material
			fact known to D with intention on part of D of depriving a person of property or 
			legal rights or otherwise causing injury.
		3. Punitive Award Limitations:
			a. Constitutional limits under Due Process of 14th Amendment.
				i. Gore Guideposts: 1) Reprehensibility of D's conduct, 2) ratio of punitive 					damages to compensatory damages, 3) sanctions for comparable conduct.
			b. D's Wealth:
				i. D's wealth doesn't affect their culpability, but does affect ability to pay.
			c. Repeat Awards – don't just repeat payment for compensatory damages.
	C. Role of Insurance: 
		1. Collateral source rule
		2. Subrogation.
	D. Other: 
		1. Role of attorney's contingency fee.
		2. Single judgment rule.
		3. Lump sum v. periodic payments.
			a. Most judgments by D will be paid in a lump sum so as to preclude increasing 
			payments over time due to interest. 


