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I. Landlord/Tenant

	A. The Leasehold Estates
		1. The Term of Year
			- Stated time of a lease with no notice of termination required
		2. Periodic Tenancy
			- month-to-month or year-to-year
			- for yearly ones: 6-month termination notice needed
- for monthly ones: notice needed by month-end (middle of month does not work i.e. April 15 to terminate by May 1)
		3. Tenancy at Will
			- tenancy endures so long as parties desire
			- can be terminated by 1 party if lease provides
		4. Holdovers
			- tenant still in possession after termination
			- eviction or consent by landlord (i.e. landlord cashes check)

	B. American Rule v. English Rule (implied rights, if no express covenants)
1. American Rule 
Landlord’s sole duty is to put tenant in legal possession and not actual possession
	a. Gives Landlord more easier ability to re-lease 
b. Argument that why a landlord should be liable for independent tort of another party, which landlord did not participate in
2. English Rule 
Implied covenant to put tenant also in actual possession. Landlord is responsible for prior tenant’s holdover 
a. Landlord may be more sophisticated party by already having a lawyer, thus T2 in better position
b. Landlord has facts handy to discover, yet, T2 also able to
		3. Case - Hannan v. Dusch:
- Holding: American Rule prevails – no express or implied covenant as to the delivery of the premises or quiet enjoyment of the premises 
- Quiet Enjoyment: right to the undisturbed use and enjoyment of property




	C. Assignments and Subleases
		1. Assignments
a. Definition 
T1 transfers the entire estate (entire term/entire interest) to T2. T2’s duties are to L. L and T1 are in privity of contract (PK) and L and T2 are in privity of estate (PE). Keeping PK between L and T1 helps T1  to indemnify if T2 defaults, which means that T1 pays L for T2’s defaulting rents and collects these back from T2 later. 
b. Assumption of Assignment
If T2 assumes liabilities, then there is also PK between T2 and L, with PK between L and T1 not terminating. Language suggesting this “for value received and in consideration…”
c. Partial Assignment
T2 leases only part of a land but for entire term. PK between L and T1 still remains for the entire parcel. PE between L and T1 only remains for the non-assigned parcel. 
		2. Sublease
a. Definition 
T1 transfers part of the estate (i.e. 5 years from a 99 year lease) to T2, w/ T1 being the landlord to T2 and L being simply the owner. 
There is PE and PK between L and T1. Also, there is PE and PK between T1 and T2, which is different from the L and T1 ones. 
b. Assumption of Sublease
If T2 assumes liabilities, then there is also PK between L and T2. PK between L and T1 does not terminate
c. Partial Sublease
Lease of part of land for some time (not entire term)
3. Privity of Contract 
Tenant is also liable for personal covenants. Often business issues such as buying inventory or making repairs. There are some promises that are only enforceable by PK. 
		4. Privity of Estate 
Use of land (can include rent)
			a. Case – Ernst v. Conditt
i. Holding: Conditt entered into an assignment, rather than a sublease due to leasing the property for the remainder of the term (and even extending it), rather than just a portion of it.
ii. Assumption of Assignment: When Conditt signs and agrees to “in consideration of the promise to faithfully perform all conditions of the within lease” 
iii. Rationale: Rather than looking at technical words i.e. “sublet,” court is concerned with the intention of the parties
iv. Conditt’s argument that Rogers remains personally liable is not a sound one, since even in an assignment there is PK between L and T1 (i.e. pre-existing duty)
			b. Case – Melchor Investments
i.: L and T1 entered into a lease, followed by T1 and T2 entering into an assumption of assignment per the master lease mandating that if T1 assigns to T2, T2 must thereby also assume (“the lease provides that lessee was entitled to assign its interest to any corporation with which it might merge so long as the assignee agreed to assume and perform all lessee’s obligation under the lease”). 
ii. T2 and T3 entered into a sublease. (The master lease started in 1976 for 20 years, whereas in 1989 T3 subleased for 5 years, which means the sublease ends in 1994, whereas master lease end in 1996.) 
iii. Sublease between T2 and T3 ambiguous whether an assumption based on this statement “the lease also provided that its covenants bind and benefit the parties hereto, their successors (i.e. sublessees) and assigns (i.e. assignees).” Yet, T3 later agreed “to be bound by all the covenants of the current Lease and sublessor agrees to remain liable for all of its obligation under the Lease”
iv. Result: T3 through assumption of sublease created PK to L, even though still in PE to T2. Bound to covenants and arbitration clause by PK. 
			c. Case – Vallely Investments
i. Overview: L and T1 entered into a lease, followed by T1 and T2 entering into assignment (“Assignment of Leasehold”) with an assumption (“perform and fulfill all the terms”). If only saying we will “observe” or “comply” with terms, it’s not an assumption. Just means we will not violate the term. 
ii. Leasehold Trust of Deed: Bank can only take as collateral what Balboa owns, which is an estate in land (leasehold). 
iii. A deed of trust encumbering one’s leasehold means that a leasehold is used as a collateral for a loan  Assignment of Leasehold Interest (here from T1, Balboa to T2, BACC)
iv. If T2 had entered strictly into an assignment, then T2 would be only liable for rent payments during its occupancy. By being in a PK with L, it is liable per the covenants for all outstanding balance of rent. 
v. Same results reached if Assumption of Sublease
5. Covenants, Conditions & Restrictions (CC&Rs)
a. Definition 
Covenants differ from zoning ordinances in that they are between private parties rather than between a governmental entity and a private party. Thus, a neighborhood association or single homeowner may enforce a covenant as against another homeowner. Another difference is that zoning ordinances are regulations recorded as local laws "on the books," whereas covenants are recorded in private deeds, either as deed restrictions or as neighborhood compacts between private parties. 
b. General Application 
CC&Rs are part of PE, not PK. Thus, T2 would not have to comply with CC&Rs in a sublease, only in an assignment.
	- “real covenants, private restrictive agreements”
c. Incorporation by Reference
If CC&Rs are incorporated into the master lease by expressly stating “real covenants,” then they are part of PK. Neighbors and L can sue both T1 and T2 because CC&Rs are part of PK.
- “Any party assuming liability under this master lease must perform all real covenants affecting this property”
d. Deemed Assumption of CC&Rs
If master lease expressly states that by either an assignment or a sublease party is “deemed to assume” all covenants by reference. Jurisdictions split on this:
i. a non-assuming sublessee by “subleasing” would be bound by clause  
ii. a non-assuming sublessee by merely subleasing, but not assuming should not be bound by clause, since clause concerns only PK and in non-assuming sublease there is no PK between L & T2
		6. Types of Releases from A Lease (in a L, T1, T2 scenario) 
a. Novation & Release
T1 pays L money to get “off the hook” and thereby have no PK or PE anymore. 
b. Exoneration by Alteration
If L and T2 make a material alteration to the master lease, without T1’s knowledge, then T1 has been exonerated by alteration

7. Deemed Assumptions 
Master lease expressly states that “anyone who takes an assignment of this leasehold is thereby deemed to have assumed all obligations”  non-assuming party is deemed to have assumed obligations (courts spit on this)

II. Sales of Real Property

A. Marketable Title 
Implied condition of a contract of sale of land that has no liens or encumbrances on it. 
1. Case – Lohmeyer: 
a. General Rule: CC&Rs (restrictions) make title unmarketable unless they are carved out. Presence of zoning restrictions do not make a title unmarketable. They only make a title unmarketable when the property in question is already in violation of them.
- “free and clear of all encumbrances except special taxes, subject, however, to all restrictions and easements of record applying to this property.” 
b. Rationale: Violation of restrictions puts buyer at risk of litigation. Buyer agreed to CC&Rs in K, as these were carved out. However, violation of CC&Rs and zoning restrictions were not carved out, thus making title unmarketable. Purchaser can rescind prior to passage of title as opposed to suing as a grantee for breach of warranty.

B. Equitable Conversion
1. Equitable Title v. Legal Title
A purchaser holds equitable title at the time K is signed and becomes “A”, while vendor still holds legal title to property. Purchaser can pass equitable title to Purchaser #2. Purchaser holds legal title once escrow closed and deed delivered. Purchaser #2 has to always re-record deed once Purchaser #1 acquired legal title.
2. Damages to Property during Equitable Conversion:
Jurisdictions are split on whether Purchaser with equitable title only should be held liable for damages to property. Some argue that Vendor should be liable because still in “actual possession” of property. 

C. Doctrine of Merger
All prior agreements in a K are deemed "merged" into the deed. The prior purchase agreement disappears, so to speak, and the rights of the parties are governed solely by the deed. Unless that deed restates the obligation that was in the purchase agreement, the obligation ceases to exist


D. Forgery vs. Fraud
1. Forgery (Void; like Fraud in Factum)
Purchaser #1 forges a deed and gives it to Purchaser#2, while Vendor is unaware that a deed was ever executed. P2’s title is void. P2 could have double-checked truthfulness of deed execution. 
2. Fraud (Voidable; like Fraud in the Inducement)
Purchaser #1 defrauds Vendor by passing title (e.g. through fake check). Title is voidable. Purchaser #1 passes voidable title to Purchaser #2, who if a BFP4V gets good title. 

III. Deeds and Warranties

A. Types of Deeds
1. General Warranty Deed
Warrants title against all defects in title whether before or after (““I guarantee that title is good and there are no encumbrances”)
2. Special Warranty Deed
Warrants titles against only grantor’s own acts, not of others (i.e. predecessors). By issuing a “SWD,” grantor represents that he has not been a party to any transaction that impaired title (“I have not encumbered the prop.”)
3. Quitclaim Deed
No warranties; conveys whatever title grantor has and transfers to grantee. In CA there is title insurance.

B. Express Warranties in General Warranty & Special Warranty Deeds
	1. Present Covenants 
Broken at the time of delivery (i.e. existing encumbrances)
		a. Covenant of Seisin
Grantor warrants that he owns the estate
b. Covenant of Right to Convey
Similar as above and used in cases if trust is the owner of property thereby giving grantor right to convey
c. Covenant against Encumbrances
Warrants no encumbrances incl. mortgages, liens, etc.

2. Future Covenants 
Grantor will do some future act and not breached until grantee is evicted from property or otherwise damaged. Have to be triggered by an event. 
a. Covenant of General Warranty
Grantor will defend against lawful claims to title. 
b. Covenant of Quiet Enjoyment
Grantee will not be disturbed in possession and enjoyment of the property. Like general warranty deed. You need actual possession and actual interference by someone with superior title. 
c. Covenant of further assurances
Grantor will execute any documents necessary to reflect perfect title.
	i. Case – Brown v. Lober
- Sub Issue: You cannot warrant title to something, that you never possessed. Here, Bosts cannot warrant title to the 2/3 interest in mineral right because they never had it (“the prior grantor had never made any attempt to exercise his mineral rights”)
- Main Issue: To sue under the covenant of quiet enjoyment, grantee needs to prove actual possession and actual interference. Here, Browns never attempted to take possession of minerals to claims both actual possession and actual interference (“the mere existence of a paramount title does not constitute a breach of the covenant … appellant could at any time have taken peaceful possession of it. He has in no way been prevented or hindered from the enjoyment of the possession by anyone having a better right.”
- Sub Issue: Brown was not able to sue under covenant of seizin because of SOF issue  10 years had already passed
				ii. Case – Rockafellor v. Gray
- Minority Rule: A remote grantee can sue a remote grantor, by virtue of covenant of seisin which runs with land and was first given to immediate grantee, who then assigned that right to remote grantee. If at the time of conveyance, the grantor does not own the land, the covenant of seisin is broken immediately. Dixon got nothing but the right to sue, which he gave to H&G. (“Connelly conveyed said premises to one Dixon. The said deed contained the usual covenants of warranty and recited a consideration. Dixon in turn conveyed the premises to H&G by a special warranty deed … original grantee brought suit to vacate and set aside the foreclosure sale under said mortgage, on the ground that the same was void because no jurisdiction had been acquired.”)
- Majority Rule: Claims for breach of present covenants can only be made against a grantee’s immediate grantor and not remote grantor. 
- Hypo #1: Even if immediate grantee had issued a quit-claim to remote grantee, remote grantee would still be transferred right to sue. 
- Hypo #2: To be off the hook, remote grantor would have to issue a quitclaim.
- Mortgage affecting P2: If P2 bought RP with lien on it, then bank can foreclose if P1 defaults. P2 is not liable to satisfy promissory note.  

C. Estoppel by Deed
When a grantor conveys land to a grantee, and grantor later acquires title to it, then grantor is estopped to deny this fact and title to land is passed on to grantee. His after acquired title is deemed to be on behalf of his prior grantee. No lawsuit needed. In contrast with equitable conversion, where grantor does not deny passing equitable title. 

IV. Delivery

	A. Two Methods of Delivery
1. Grantor to Grantee
Grantor intends to make an immediate transfer of title to grantee, by handing deed directly to grantee upon purchase
2. Grantor through 3rd party to Grantee
Usually an escrow agent will deliver the deed to the grantee. This method is used for CONDITIONAL DELIVERY purposes (i.e. once all conditions have been fulfilled) 

B. Moment of Delivery
Matter because it sets the date of title delivery based on grantor handing the deed to the grantee/agent.
		1. Case – Sweeney
- Rule #1: Legal Delivery -  For a delivery to be effective and thereby transfer title, mere manual delivery is insufficient; rather, the grantor must manually deliver AND have intent to deliver. 
- Rule #2: Conditional Delivery – The conditional will only arise, if a 3rd party escrow agents holds the deed. If the grantor merely delivers a deed with a condition on it to the grantee, then the condition will never arise and the grantee simply gets title (“at the same time [Maurice] requested that a deed be prepared from John to himself so that he, Maurice, would be protected if John predeceased him.”)
- Rationale: The second deed conveyed the land from John back to Maurice on the condition that John died first. This deed was never held by a 3rd party. Thus, the condition was void and Maurice immediately got the land (“conditional delivery to a grantee vests absolute title in the latter”)
		2. Hypo	
			i. Maurice  John
ii. John  Maurice (conditional delivery, yet not held by escrow, thus M just gets it)
iii. John  X (the conditional delivery from J to M was not effective and M just got title, so when J gives RP to X, we have a nimo dat issue as J gave away RP to M in second case)

V. Recordings & Indexes

	A. Common Law
First purchaser in line wins dispute and gets title to RP.

B. Conveyance
Does not only include sale of real property, but also leases and easements. 

C. Race Notice Statute
1. Requirements for Subsequent Buyer to Invoke Statute 
- is w/o notice of the prior instrument (can establish BFP4V status) AND 
- records first
- Even if subsequent buyer records first, but knows or has reason to know of a prior unrecorded transaction, then subsequent buyer cannot establish BFP4V status and cannot prevail
		2. Judgment Affecting Title
- If there is a dispute between O and B regarding title to a parcel involving an unrecorded prior deed between O and A, then B will get title to parcel if judgment entered affects title of parcel in dispute. If judgment entered concerns another matter, not directly affective parcel, A prevails.  

D. Proper Recordings
For a recording to be considered proper, it must be authorized and notarized. Unrecorded can also mean not properly recorded.

E. Recordings of Leases
If a lease is longer than 12 months, it has to be recorded. 

F. Chain of Title Problems
When a recording is outside the sequence of transactions [i.e. O  A (rec. May 1962: outside of chain), O  B (rec. 1961), B  C (rec. June 1962)]

G. Indexes
1. Grantee/Grantor Index
Title search by tracing back title based on when grantees conveyed land from grantors
2. Grantor/Grantee Index
After tracing titles back, determining when grantors conveyed title to grantees
a. Hypo: US  X, X  Y, Y  Z. If you are Z, you will search first back in time and once you get to US, you will search ahead of time
3. Mis-indexing
	a. Government Errors
- Majority Rule: Risk and burden falls on purchaser. Misindexed recording not deemed as unrecorded.
- Minority Rule: Risk and burden does not fall on purchaser. Misindexed recording deemed as unrecorded. 
b. Grantor Errors
-  Risks do not fall on grantees, if grantors made a mistake. 
i. Case – Luthi: A “Mother Hubbard’ clause in an assignment does not give a subsequent purchaser constructive notice. Thus, the subsequent purchaser establishes BFP status. The subsequent purchaser needs to have actual knowledge as to what the general description of the land encompasses (“all interest of whatsoever nature in all working interests and overriding royalty interest in all Oil and Gas Leases … owned by theme whether or not the same are specifically enumerated above.”)
ii. Case – Orr: A subsequent purchaser cannot be required to perform an index name search based on alternative spellings of the name. The burden is not on subsequent purchasers. Given the rule of strict compliance, if someone makes a recording, but misspells the name of a party, then it’s not considered a valid filling (“Elliot thereafter obtained title to a parcel of property which became subject to Orr’s judgment lien. But when Elliot sold that property to Byers in July 1979, a title search failed to disclose the abstract of judgment. The preliminary title report did not identify Orr’s judgment lien against Elliott, and the judgment was not satisfied from the proceeds of Elliott’s sale to Byers.”)
- Some jurisdictions consider a recording with a misspelled name as unrecorded

	H. BFP v. BFP4V
1. BFP4V
A purchaser of RP who has no notice of prior unrecorded deeds and paid $ for RP
2. BFP
A donee (who receives RP as gift) or devisee (who receives RP by will) - courts split if protected by recording statutes

I. Shelter Rule
Works in favor of all subsequent purchasers, who acquires BFP4V status from winning purchaser per statute (i.e. shelter under)
	1. Hypo #1
		- O  A (unrec.)
		- O  B (rec.) = B is a BFP4V who did not know of prior recording
- A puts up sign saying, “this is my property”  C has notice, thus no BFP4V
- B  C = Yet, C becomes BFP4V by sheltering under B’s BFP4V status because Shelter Rule aims to protect B’s right to sell the property
	2. Hypo #2
		- O  A (unrec.)
		- O  B (rec.) = B is a BFP who did not know of prior recording
		- B  O = O cannot shelter under B’s BFP status due to risk of collusion 
3. Establishing own BFP Status
If a subsequent purchaser cannot shelter as the prior purchaser does not have a BFP status, then subsequent purchasers can still establish their own BFP status
	a. Case – Messersmith
i. Rule #1: Authorizations over phone for notarization purposes are void (“according to Smith’s testimony, he took the second deed to the same notary to whom Miss Messersmith had acknowledged the execution of the first deed and the notary called Miss Messersmith for her acknowledgement over the phone and then place on the deed the usual notarial acknowledgement.”)
ii. Rule #2: To acknowledge a deed, the grantor must appear in person before the notary. If not, the deed is not considered properly recorded. 
iii. Rule #3: A latent defect is a fault in the property or deed that cannot be detected by just looking at the deed.
iv. Rule #4: A subsequent purchaser cannot claim BFP status, if they purchased from someone who performed a latent defect. (viewed an idotic rule because subsequent purchaser could by an index search not see the defect on the deed)
			b. Case – Guilette
i. Rule: A purchaser is bound by a restriction contained in deed, even if that restriction merely refers to another recorded plan/deed (“the plaintiff purchases a lot in June, by a deed referring to a 1968 plan: and the same restrictions are hereby imposed on each of said lots now owned by the seller.”  
ii. Rationale: In connection with the conveyance of lot #1, Guilette conveyed an interest to lot #2 (later sold to Daly) through the language of paragraph 14. Daly thus has to take the lot subject to those restrictions. At C/L, Daly is taking lot 2 with encumbrances, theses being a right to enforce CC&Rs on lot 2. All grantees following are 3rd party beneficiaries to those restrictions. 
iii. Problem: To prevail, Daly has to establish that he is a BFP and had no notice. Issue is that Daly through an index search would never come across the specific language of the restrictions. He would have to pull out the text of each deed to find it.
 
J. Wild Deeds 
A recording must be findable or else it is a wild deed. If a recorded deed is based on an unrecorded one (wild deed), then a subsequent purchaser loses his BFP status on the recorded deed. 
	1. Hypo
		- O  A (unrec.)
		- O  B (unrec.)
		- B  C (rec.)
- A records => Under C/L A prevails. To invoke the recording statute, C claims BFP status who first recorded. However, C cannot claim BFP status because C’s recording is based on an unrecorded deed (wild deed). Thus, C loses and A wins.
		2. Case – Board of Education
a. Rule #1: If a grantee’s name is missing on the appropriate line of deed, then a grantee may insert that name without express authority. Authority is implied.
b. Rule #2: A grantee who records will not find a prior recording, if that prior recording is based on an unrecorded deed (i.e. wild deed). Thus, that grantee cannot be considered a BFP.
c. Rationale: The fact that grantee’s name was missing on deed could be considered a conditional delivery. Yet, delivery was not placed in hands of 3rd party to make it conditional, rather absolute title was vested in grantee immediately after grantee wrote his name on the deed. 
		3. Case – Sabo
a. Issue #1: The court did not reach the estoppel by deed issue, since the O already had equitable title. Estoppel by deed only an issue if O would not have equitable title. 
b. Issue #2: O can sell its equitable title to A. Yet, A’s failure to re-record the deed after O acquired legal title to land meant that the pre-title conveyance by O was wild.
c. Issue #3: A grantee will not look at pre-title conveyances. 
d. Issue #4: A quit claim grantee can be protected by a recording statute, if purchased for valuable consideration and did not have actual or constructive notice of prior recordings.
e. Issue #5: States are split if a quit claim can give to estoppel by deed because a QC contains no express representations of title to support estoppel. Other states say that QC itself is an implied representation of title.
f. Issue #6: It is less of a burden to re-record a deed, rather than ask a grantee to search outside of the chain of the grantor-grantee index.

	K. Notices
1. Actual Notice 
Where one is personally aware of a conflicting interest in real property
2. Constructive Notice
	a. Record Notice
notice based on properly recorded instruments
b. Inquiry Notice
based on facts that would cause a reasonable person to make inquiry into the possible interest in real property
				i. Case – Farwest
					- July 8, 1982: X  O unrec.
					- Aug 3, 1982: O  A 
					- Aug 10, 1982: A records OA transaction 
					- July 1, 1983: O records XO transaction
					- July 1, 1983: O  B (records same day)
					- July 1, 1983: B  C (records same day)
					 Analysis:
						- Under C/L: A wins (first in line)
- No Estoppel by Deed issue here because O conveyed title to A, after conveying it from X
- Under race/notice statute & BFP status, C prevails
- Rule #1: If an instrument cannot be located by searching the grantor/grantee indexes, then the instruments does not constitute constructive notice and later BFPs are not charged with knowledge of existence.
- Rule #2: For the first grantee to prevail he would to re-record, after (1) record title had come to his grantor and (2) before the second grantee had given value
- Counterargument: Had C looked at the XO transaction from 01/1983, then C would learn that the transaction was executed on 07/1982, thereby putting C on inquiry notice to look out for all deeds after that time.
				ii. Case – Waldorff:
- Rule #1: A subsequent purchaser is on notice that a prior purchaser holds superior title, if the purchaser has a purchase agreement and actual possession of the property Purchaser prevails under Common Law. (“Waldorff began occupancy of the unit … furniture was placed in the unit … Waldorf continuously occupied the unit, paying the monthly maintenance fee, the fee for maid service, the fee for garbage pick-up, and paying for the repairs of the unit … at the time of hearing the furniture was still in the unit, the utility bills were paid by Waldorff, and Waldorff had the keys to the unit and controlled it.”) 
- Rule #2: Subsequent purchaser must manually check each unit/RP to ensure that not occupied. 
				iii. Case – Harper:
- Life Tenancy & Remainderman: If RP is conveyed to someone for life, then that person is a life tenant and only owns RP until death. At time of death, remainderman have vested possession in title of RP. Remainderman have no right to RP until death of life tenant (“in 1922, Harper conveyed by warranty deed a farm to her daughter in law  Maude for life with remainder in fee simple to Maude’s named children.”)
- Sherriff’s Deed = Judicial Foreclosure
- Rule: A deed in the chain of title, even if unrecorded, is constructive notice to a subsequent purchaser (“whereas Mrs. Susan Harper did on or about the day of March, 1927 [1922?] make an deliver a deed of gift to the land hereinafter … which said deed was delivery to Maude and was not recorded … this deed is made and delivered to the said Mrs. Maude to take place of the deed made and executed and delivered by Mrs. Susan Harper during her lifetime.”)
- Rationale: Paradise cannot rely on the 1928 deed and establish BFP status because the 1928 deed refers to a 1922 deed thereby putting Paradise on notice.

VI. Finance
	A. Definitions
		1.  Foreclosure
a. Judicial Foreclosure: Done through the court, and if default judgement issued, sale is authorized through a court official (i.e. sheriff, judge or officer). If at auction nobody buys the property, then it’s sold to the bank and bank becomes owner.
b. Non-Judicial Foreclosure: Trustee forecloses on the property if the homeowner defaults on their loan. Auction is not conducted by court-appointed officials, but rather through a third party. If nobody buys at auction, bank is sold back to bank.
		2. Deed of Trust
a. Chain of Function: A debtor owns a RP, which is held in a trust administrated by a trustee as the acting agent of a beneficiary, a creditor. The property is held as a security. Job of trustee is to sell property if borrower defaults.
b. Guarantor: Person that is jointly liable for the loan if the debtor defaults. This provides the creditor more avenues to collect the loan should the debtor defaults and is unable to pay.
		3. Bids
a. Full Credit Bid: Bidding its entire note (paying debt off in full) to trustee.
			b. Partial Credit Bid: Bidding parts of its note.
4. Deficiency Judgment: A judgment against a borrower whose mortgage foreclosure sale did not produce sufficient funds to pay the underlying promissory note or loan in full.
5. Right of Redemption: Right of a debtor whose real property has been foreclosed upon and sold to reclaim that property within one year if they are able to come up with the money to repay the amount of the debt.
	B. Statutes
1. 580d: If you have a non-judicial foreclosure (NJF), then the lender cannot recover the deficiency (remainder) from the primary debtor.
a. Unlike Judicial Foreclosure where creditor can get a deficiency judgment.
		2. §2856
a. Guarantor may waive subrogation rights, reimbursement, indemnification rights and other defenses
b. Gradsky type of waiver
c. Irrevocable and unconditional waiver of rights and defenses: waiving right for creditor to collect from guarantor w/o first foreclosing & allowing creditor to sell at foreclosure only up to price of outstanding debt even if collateral is worth more & allowing creditor to collect from guarantor even if through foreclosure sale guarantor loses rights
d. Waiving to have rights and defenses even after creditor has an election of remedies
f. Statue is not retroactive i.e. operates from 01/01/1997
i. Shareholder Scenario: If an individual is a shareholder in a cooperation (sometimes bank will ask individual to create a cooperation), then the creditor can go after other assets of individual due to §2856
		3. §580b (a)
			a. No deficiency shall be collected in the following cases:
i.  Residential Property:
- If a vendor holds a Deed of Trust as seen in a 2 party PMTD & Vendor Fall Back 3 Party PMTD
- If the dwelling consists of four units or less and is occupied by the purchaser (if more than 4 units then considered a commercial property)
ii. Commercial Property: 
- If a vendor hold a Deed of Trust as seen in a 2 party or PMTD & Vendor Fall Back 3 Party PMTD  unless Spengler Exception applies
			b. Deficiency shall be collected in the following case:
				i. Commercial Property:
- If the purchaser executed a T.D. in favor of the lender (i.e. bank) & a note (i.e. collateral) on the commercial property
- Exception: If L selects NJF, then L cannot select deficiency judgment 
c. Purpose §580b: A vendor is discouraged from overvaluing property, especially in cases where the purchaser cannot obtain a loan from the bank and has to use vendor financing.
		2. §726: One Form of Action Rule
a. Upon default by the seller, a creditor’s first move is to foreclose either judicially or non-judicially
b. If a creditor seizes other assets of the debtor or brings suit against the debtor in any other action other than a foreclosure, then creditor has violated §726.
c. Creditor’s violation will result in extinction of lien on debtor
	C. Case Union Bank v. Gradsky: Illustrates consequences if lender choose to NJF
1. Fact Summary
a. Debtor Bess executed a TD in favor of Union Bank with Max as a guarantor. Debtor Bess defaulted and Union Bank foreclosed. Union Bank conducted a NJF and did a partial credit bid because it is still owed money. 
2. Issue
a. Union Bank is seeking a deficiency judgment, although it conducted a NJF. Union Bank is trying to recover unpaid balance from guarantor. Issue is whether 580d shields a guarantor.
3. Analysis
	a. Guarantor’s Role
i. General Rule: Debtor can sue guarantor after it has exhausted all of its remedies.
ii. Waiver: Here, guarantor Max waived this right. Thus, Union Bank could have recovered immediately from Max if wanted. 
	b. Three available remedies for debtor for foreclosures:
		i. J.F.
			- no 580d problem exists
			- guarantor is out of the picture
			- gives debtor right of redemption
			- creditor can obtain deficiency judgment from debtor
		ii. Action against Guarantor
					- immediate remedy to bank due to guarantor’s waiver
- based on principal of subrogation, guarantor gets rights of creditor (i.e. J.F. or N.J.F against debtor). 
		iii. N.J.F.
			- 580d is triggered  no deficiency judgment possible
- if debtor could recover from guarantor, then guarantor would be left with no subrogation right (i.e. nimo dat)
c. Holding & Rationale
i. Bank had an election of remedies and chose to conduct an NJF, thereby not able to get a deficiency judgment against debtor
ii. Bank’s choice destroyed the security and possibility of the surety’s reimbursement from the principal debtor
iii. Bank is estopped from pursing the guarantor 
iv. Bank’s fallback argument of guarantor waiving right does not include waiving subrogation rights
	D. Purchase Money Trust Deed
		1. Two Party Purchase Money Trust Deed
			a. Two party transaction between the vendor and the purchaser
			b. Vendor is both the seller and creditor of the property
			c. Purchaser gives T.D. & Promissory Note to vendor
		2. Three Party Purchase Money Trust Deed
			a. Three party transaction between the vendor, purchaser, and creditor
b. Purchaser makes a down-payment to the vendor and obtains the difference as a loan from the bank and then pays the vendor
c. Purchaser executes promissory note to the creditor and a T.D. with the property as the collateral to the bank 
		3. Vendor Carry-Back
			a. Three party transaction between the vendor, purchaser, and creditor
b. Purchaser makes a down payment to the vendor, owes the vendor part of the outstanding balance and executes a promissory note to the vendor with a T.D. on the property
c. Purchaser obtains partial loan from bank to pay outstanding balance to vendor, executes a promissory note in favor of the bank with a T.D. on the property
d. If there is foreclosure, then the bank gets first shot at the property. This can affect the vendor, if the property does not have enough value at the time of foreclosure sale and thereby prevent him from getting his money back.
E. Case Spangler v. Memel:
	1. Set-Up
a. Vendor owed RP that had a potential for commercial use and development
b. Vendor sold property to Purchaser
c. Purchaser executed a PMTD in favor of Vendor 
d. Purchaser and Vendor made an agreement that any construction loans obtained afterwards would be senior to PMTD. In return, Purchaser had to waive their protection from deficiency judgment and give individual personal guarantees. These guarantees are considered though “sham” because there is already a pre-existing duty in being a cooperation. 
e. Purchaser obtained a construction loan from bank and per agreement the non-PMTD was senior to the PMTD with Vendor
g. Purchaser defaulted
h. Bank made a partial bid, followed by a J.F. and received a deficiency judgment from Purchaser.
i. Vendor’s TD is now wiped out by virtue of J.F. (sold-out-junior-lien holder)
		2. Issue
			a. Can the Vendor get a deficiency judgement, considering there is §580b?
3. Rules
a. General Rule: Under §580b, a vendor cannot seek a deficiency judgment for a commercial property.
b. Exception: If the vendor subordinates his PMTD to the non-PMTD of a developer (i.e. construction loan), and due to the default of the purchaser-developer loses his security interest under a senior lien (i.e. the non PMTD), then 580b should not apply to bar recovery for an unpaid balance.
i. Rationale: The transaction is a variation of the standard PMTD transaction because the purchaser does not continue with the same use of property and thus the present security value of the property is not a reliable indicator of the ultimate value of the property. That value will be determined by the success of the venture.
	F. Case Korea First Bank v. Shin:
		1. Set-Up
			a. Debtor borrows money from Bank
			b. Debtor executes a promissory note with a T.D. on CA property to Bank
			c. Debtor defaults
d. Bank obtains prejudgment attachment on Debtor’s other property in S. Korea  Action #1
e. Bank files J.F. with deficiency judgment on Debtor’s CA property  Action #2
		2. Issue
a. Did Bank violate §726 (a), i.e. one form action rule, when it obtained a prejudgment on Debtor’s S. Korea property prior to filling J.F. on CA property?
		3. Rule
a. General Rule §726 (a): The only action permitted upon default is foreclosure. Any other action is a violation. 
i. Purpose: Protect debtor from having to defend against multiple actions (cost reason). 
		4. Analysis
a. The Bank must exhaust the recorded security (i.e. CA one) before seeking to encumber any of Debtor’s unpledged assets
b. §22 provides that an action is ordinary proceeding in a court and includes declarations, enforcements or protection of rights
c. In having two actions pending, Bank violated §726
	G. Case Dover v. Fiber Form
		1. Set-Up
a. Tenant Fiber entered into a lease with L, with the lease being subordinate to any deeds of trust or mortgages unless mortgagee elected to have lease be superior. 
b. L encumbered property with second deed of trust to creditor (there must have been a first one to a Bank, which is not important here), defaulted & foreclosed at a trustee’s sale
c. Trustee’s Sales  NJF (i.e 580d issue could arise)
d. Dover purchased + trustee’s deed recorded afterwards
e. Dover and Tenant did not enter into new lease agreement
f. Tenant argues that foreclosure extinguished lease
		2. Rules:
a. Title conveyed by a trustee’s sale relates back to the date when the deed of trust was executed. Trustee’s deed passes title held by the trustor at the time of execution. Liens which attach after execution are extinguished. Title is taken free of any liens that are subordinate or junior in time. 
b. General Rule on Leases:
i. Generally leases are deemed subordinate to a deed of trust, unless recorded prior to the recordation of deed of trust or if beneficiary of deed of trust had notice of unrecorded lease
c. Rule on Extinction of Lease by Foreclosure:
i. A lease may be deemed junior due to subordination agreement, which is then extinguished by a foreclosure
ii. Lessee’s rights and obligation under the lease are destroyed
		3. Alternative Solution
			i. Non-Disturbance Agreement in Favor of Tenant
- the lender with a superior lien will not by foreclosure disturb the tenant’s possession, as long a tenant is not then in default under the lease
	H. Case – Leevil v. Westlake:
		1. Set-Up
			a. Landlord leases to Tenant with a subordination clause for the lease
			b. Landlord executes a TD in favor of Bank 
			c. Landlord defaults on TD
			d. Bank sells TD first to Purchaser Leevil.
e. Leevil steps into shoes of Bank, institutes a NJF and buys RP at Trustee’s Sale
f. Leevil serves Tenant notice to quit and records title to RP 5 days later
		2. Issue & Holding
			a. Was lease senior or junior to TD?
				i. Yes, based on the subordination agreement.
b. Can a notice to quit be valid if it is given five days after title has been recorded?
ii. Title (per the statute) does not require title to be perfected before handing a notice to quit.	

VII. Easements
	A. Background Information
		1. Types of Tenements
a. Servient: This is the tenement that serves the dominant tenement a purpose.
b. Dominant: This is the tenement that uses the servient parcel for a benefit. 
i. Hypo: B with the dominant tenement uses A’s parcel as the servient one to drive over it
		2. Classification of Easement
a. Appurtenant: Runs with land if there is both a dominant and servient estate (i.e. future party buys dominant parcel with right). The dominant party either own or has a right to use an easement on the servient estate to his/her benefit.
				i. Hypo: 
b. Gross: There is no dominant estate because there is only one parcel of land. This right does not run with the land (i.e. cannot be passed on to future owners). It’s to the benefit of a specific party.
i. Hypo: A owns a parcel. A allows B to use a path on his parcel to go to a river. B does not own a parcel next to A’s parcel.
	B. Case - Willard v. First Church
		1. Set-Up:
a. Remote Grantor owned two parcels of land, one of which was a servient estate to a dominant estate, a church
b. Remote Grantor sells the servient estate to Immediate Grantee, with a clause inserted to the deed that easement runs with land (i.e. church has to continue to use easement) 
c. Immediate Grantee sells parcel to Remote Grantee and tells him about the church’s intent & he saw people parking (i.e. Remote Grantee is not BFP4V)
2. Issue: Can a grantor in deeding real property to another person reserve an interest in the property to another. 
3. Holding: Yes, interest can be vested in a third party. 
4. Alternative Set-Up:
	a. Two Way Transacation:
		i. First, Remote Grantor grants easement to Church (3rd party)
ii. Second, Remoter Grantor grants real property to Immediate Grantee
			or
		iii. First, Remote Grantor grants real property to Church (3rd party)
iv. Second, Church reserves easement on parcel and sell parcel to Immediate Grantee
	C. Re-Grant Theory
1. Purpose: How a remote grantor can reserve a rights to mineral or an easement after granting a parcel
2. Set-Up:
	a. Remote Grantor sells RP to Immediate Grantee & records
b. Immediate Grantee only conveys an easement or right in minerals back to Remote Grantor & records  it’s just a conveyance of an easement or right, not of real property
c. Immediate Grantee conveys RP to Remote Grantee  Remote Grantee can see the second transaction
	C. Case – Holbrook v. Taylor
		1. Set-Up:
a. Owner to servient estate allowed Owner to dominant estate to use road to construct a house on dominant estate. While doing so, Owner of dominant estate made permanent improvements to the road. 
		2. Issue:
a. Does the use of the road constitute an easement by prescription or an easement by estoppel?
		3. Rules:
a. Easement by Prescription: When a landowner fails to realize that part of his land is used by an adjoining neighbor.
b. Easement by Estoppel: Easement that arises when landlord imposes a servitude on his parcel and another person reasonably relies on the existences of such servitude in undertaking a particular act (i.e. improvements or maintenance.
		4. Holding:
			a. Use of the road was based on consent of owner
			b. Improvement at considerable expenses were made to property
			c. Owner was made aware of reliance on road to build house
		5. Irrevocable License
			a. Irrevocable based on Reliance & Substantial Improvements 
		6. Mainstream Estoppel Cases
a. Involve construction of property on licensor’s land (i.e. servient party) and thereby improvements made to licensor’s parcel
	D. Case – Van Sandt. Royster
		1. Set-Up:
			a. Remote Grantor Bailey owns three lots (lot 4, lot 19, lot 20)
b. Remote Grantor Bailey has a sewage system installed running through all 3 lots to the benefit of lot 4
i. Quasi Easement: The owner of one parcel of land cannot claim to have an easement on his own land. Thus, this is referred to as a quasi easement. In the example, lot 4 is the quasi dominant tenement and lot 19 and lot 20 are the quasi servient tenements. Upon conveyance of either lot, an actual easement is created.
c. Remote Grantor conveys lot 19 to Immediate Grantee. Immediate grantee conveys interest of parcel back to Remote Grantor. Immediate grantee conveys lot 19 subject to easement to Remote Grantee.
d. Remote Grantee claims BFP4V status not knowing of existence of easement and thereby not been a delivery (deed issue). 
		2. Analysis
a. Implied Reservation: Here, Remote Grantor occupying dominant estate claims to have impliedly reserved easement on servient estate due to prior use and strict necessity. Implied easements cannot be recorded. 
b. Implied Grant: Different from implied reservation. Here, the grantee owns a property on dominant parcel and benefits from the servient tenement which is owned by the grantor (majority of courts favor this)
		3. Effect on Financial Lender:
a. If the easement is created senior in time to T.D. executed, a foreclosure on the T.D. does not extinguish the easement because the T.D. is junior in time
		4. Termination of Easement by Merger of Tenements
a. If the dominant tenement and the servient tenement come into the same ownership, the easement is extinguished. It will not be revived by a severance of the united title into the former dominant and servient tenements. A new easement by implication has to arise. 
	E. Case – Othan v. Rosier
1. Test for Easement by Strict Necessity based on Implied Reservation:
a. There was a unity of ownership of the alleged dominant and servient estate
b. The roadway (i.e. the easement) is a necessity, not a mere convenience 
c. The necessity existed at the time of severance of the two estates
2. Holding & Rationale
	a. Othan had to prove that the time of severance, remote grantor Hill 
needed the easement or created it, but failed to do so (i.e. is it the only way out?)			
	F. Case – Miller v. Lutheran Conference
		1. Set-Up (in chronological order):
			a. Frank and Rufus Miller own RP
			b. F & R form cooperation PSWIC
			c. F & R execute a 99 years lease to PSWIC
			d. PSWIC becomes T1
e. PSWIC executes a note and TD in favor of lender with lease as collateral
f. PCWIC assigns to Frank (not his wife Katherine) right to fish and boat  easement in gross
g. Frank assigns to Rufus ¼ of his right
h. Lender executes a release of the fishing and boating rights to PSWIC and Frank
i. PCWIC defaults and a J.F. follows and PPIC purchases leases and becomes T2
j. Further Assurance of PPIC by F & R
k. Rufus dies
l. PPIC vests title to Katherine Frank and she becomes T3
m. Rufus estate execute a license to Luteran with right to boat, bathe and fish
		2. Analysis
a. Release Issue: When the lender released rights to Frank prior to the foreclosure, these rights were not extinguished with the latter foreclosure 
b. Estoppel by Deed
i. Frank initially was given bathing rights to later assign to Rufus. Nimo Dat issue. Yet, when he Frank received these rights he had to give them to Rufus based on Estoppel by Deed.
ii. Katherine could claim no estoppel by deed since she was not a party to the transaction between Frank and Rufus. However, she was married to Frank and thus there is an agency argument when she get those rights later.
c. Assignment of Easement in Gross: Argument can be made that an easement in gross can be assigned (i.e. to Rufus) because profitable (i.e. of commercial use)
i. Counterargument: How to assign just ¼ of bathing rights  Practicability issue
d. Prescription: Bathing rights were never granted by deed or transferred. Thus, court analyzes prescription argument. Court states that Frank acquired rights by prescription. Yet, there is an issue with the hostility element because Frank and Rufus owned PSWIC and thereby gave themselves the right to ownership
e. Divisibility: You can divide profit, but not rights. Thus, even if assignment was valid, there is issue of one stock rule. Frank did not intent for Rufus to receive a separate right (which D is claiming on to). Rather, he intended for them to together use those right and split profits. To assign licenses, consent by Frank and Katherine needed. 
 
VIII. Prescription
	A. Background Information
	B. Case – Merrill v. Ballard
1. Rules:
a. Prescriptive Easement: The party claiming a prescriptive easement must satisfy the following elements regarding the property;
i. the use of the property has been open, notorious, continuous and hostile to the true owner for an uninterrupted period of five years
b. Hostile Element: initial occupancy or use occurred through mistake
i. Defense:
- Party claiming recognized the potential claim or a record owner (knew it was someone else’s property) 
OR 
- Impliedly reflected intent not to claim the occupied land if record title was in another (did not intend to take title) 
		2. Holding & Rationale:
a. While P always believed that she owned the strip and fence, she also stated that Mrs. Frank had advised her of an easement. This evidence is sufficient to indicate that plaintiff recognized the potential claim of the record owner. Yet, remanded for trial. 
b. in CA: hostility can be proven by mistake or based on bad faith (i.e. lying)

IX. Termination of Easements
	A. Termination of Easements
1. Release
			a. Requires Writing (express, re-conveyance and recorded)
		2. Expiration
		3. Defeasible Easement
			a. Ending upon occurrence of some event
		4. Merger
			a. Easement owner becomes owner of servient estate
		5. Estoppel
		6. Abandonment
			a. Non-Use of easement
		7. Condemnation 
			a. Gov’t exercises power to take easement away
		8. Prescription
a. Servient owner uses easement so that it interferes with the easements intended use and thereby terminates it
		9. Misuse
			a. Extension (nature of use does not comply with intended one) 
	B. Case – Brown v. Voss
		1. Set-Up
a. P Brown used an easement over D Voss’ land to access both the dominant estate (Parcel B) as well as a property adjacent to the dominant estate (Parcel C)
b. Grantor of P Brown’s estate had expressly granted easement only for access to dominant estate Parcel B
c. Brown was building a home on Parcel C and needed to use easement on servient Parcel C (owned by D Voss) to access both Parcels B and C
d. D Voss requested injunction based on misuse argument
		2. Analysis
a. Misuse Argument: An extension of an easement appurtenant is a misuse. This means that P using the easement to access Parcel C is a misuse.
b. Injunction Argument: An injunction should not be issued because there was no evidence of harm to D. There was no increase in the volume of traffic.
c. Easement deemed by Estoppel: This argument requires that improvements need to be made on the servient parcel, not the dominant parcel. Thus, it does not work here.
d. Issue with Court’s Ruling: Allowing P to use easement creates issue of continuous litigation arising if there would be a Parcel D and E, etc. Where does it end? Court’s ruling is minority. 
		3. Alternative Argument: Nature of the Use Changes
a. Parcel A is the servient parcel and Parcel B is the dominant parcel with an easement running from A to B
b. When owner of Parcel B subdivides Parcel, easement may be used

X. Covenants and Equitable Servitude
	A. Negative Easements
1. Definition: Right of a dominant estate to stop the servient estate from doing something on their land
2. Types
	a. Light – Blocking your window
	b. Air – Interfering with air flowing to your land in a defined channel
	c. Support – Removing the support of your building
	d. Water – Interfering with the flow of water in an artificial stream
3. Express Negative Easements – Recorded + Subsequent Purchasers are protected
	B. Real Covenants
1. Purpose: A promise between a grantor and grantee to not use land for certain purposes.
2. Issue: Can this promise be enforced against subsequent purchasers?
3. Illustration Set-Up:
	a. A owns RP #1
	b. B owns RP #2
	c. B promises A not to use RP#2 for industrial purposes
	d. A sells RP #1 to D
	e. B sells RP #2 to C
	f. C builds a factory
	g. Can D sue C?
h. D must shows that both benefit (originally granted to A) and burden (held by B) run with land
		4. Necessary Elements:
			a. Horizontal Privity: Must run between A and B
b. Vertical Privity: Must run between B (promisor) and C (breaching party)
	C. Spencer Case Analysis
		1. Intent
			a. Express (e.g. a document) (or)
			b. Implied
				i. Is the subject matter in being at time of conveyance? 
- does not have to be in full being (e.g. frames of wall to be built)
		2. Touch & Concern
			a. Concerns land use
		3. Privity (C/L requires both horizontal and vertical)
			a. Horizontal
i. Interest in land between a promisor or promisee (lease, easement, conveyance of RP)
ii. No horizontal privity between two neighbors
- Solution Manufactured Privity: Neighbor A conveys lot 1 to neighbor B, so that neighbor B holds now two lots and now B conveys lot 1 back to A in return for A’s promise 
iii. In English, HP can only run between a landlord and tenant
			b. Vertical 
				i. Transfer of entire interest to a 3rd party
					- assignment
					- partial assignment
				ii. Conveyance
				iii. Sublease does not work (it’s a reduction in time)
- Exception: If it is a sublease that has an express assumption to perform covenants
		4. Schechter Analysis:
			a. Who is the party in breach (i.e. “C”)?
			b. Which covenant was breached?
			c. Who is the promisor (i.e. “B” party creating the covenant)
			d. To whom did the promisor make the promise (i.e. A)?
			e. What interest did A give B to establish horizontal privity?
	D. Case -  Tulk v. Moxhay
		1. Set-Up 
			a. P Tulk sold RP to Elms w/ covenants attached
			b. Later, D Moxhay acquired land, intended to alter character of land
		2. Analysis:
a. English Court & Horizontal Privity: English courts only establish horizontal privity between a landlord/tenant relationship. No such privity exists between grantor & grantee
b. Court’s Alternative Rationale
	i. No Privity – Fallback Equitable Servitude
		- intent
		- notice (actual or constructive): D took with notice
		- touch & concern
c. American Court & Spencer Rule
i. Horizontal Privity: Can be established between P Tulk grantee RP (i.e. interest) to Elms, who in makes a promise
ii. Vertical Privity: Can be established between Elms and D Moxhay as there was a conveyance in interest
		3. Holding:
a. Elms paid a discounted price for the RP due to covenant. Thus, based on fairness argument (& notice issue as above) covenants enforced
	E. Case – Sanborn v. McLean
		1. Set-Up
			a. 91 lots built on a street for the purpose of residences only
			b. Owner McLaughlin deeded certain lots with express restrictions
			c. Lots not conveyed yet were also subject to restrictions 
d. McLean acquired lot 86 via mesne conveyance but deed did not mention restriction 
e. Subsequent deeds executed with or without mentioning restrictions 
f. McLean was planning to build a gas station
h. P Sanborn, neighbor to McLean, sued McLean
		2. Rules
a. Reciprocal Negative Easement: An implied covenant that arises when a common grantor (element #1) conveys property and fails to contain a restriction placed on prior conveyances, pursuant to a general development scheme, to the present one and grantee has either actual or constructive notice (element #2). 
		3. Analysis:
a. Notice: When D purchased lot 86 and observed the other lots, he would have notice. Also, deed was part of 97 other lots, thus D McLean should have inquired. 
	F. Case – Snow
		1. Set-Up
			a. 1906: Tract of Land owned by Luce
			b. Shackelford acquires land from Luce
c. Land can be divided into northern and southern part
d. Northern part deemed unsuitable for residence, while southern part was subdivided into lots and sold to Plaintiffs 
e. 1919: Northern part was divided into 3 parcels (C, D, E)
f. January 1923: Shackelford conveys lot C, D, E to Robert Clark subject to restrictions expressly mentioned
h. February 1923: Clark conveys lots D to Van Dam
i. Deed only mentions “in so far as the same may be now in force and applicable”
- this is not an assumption because this language is a carve out (i.e. saying I agree to perform but not necessarily have to perform)
- can be considered carve out 
- center of issue here since no vertical privity between Clark and Van Dam
i. Van Dam wants to build an ice cream store (i.e. commercial use), but gets sued by Ps, residence owners to lots south of the land
		2. Issue:
a. How can Van Damn be held responsible to comply with restrictions if there was no express statement?
b. How can Plaintiffs, as earlier purchasers, try to enforce the 1923 restrictions between Shackelford and Clack, if they conveyed their lands prior?
		3. Analysis:
a. General Scheme: If the scheme of 1907 included both the southern and northern land, then an argument can be made that the 1923 scheme was based on the 1907 scheme. 
i. Restrictions of 1923 were in pursuance of the original scheme, giving rights to both earlier (i.e. Plaintiffs) and latter purchasers
		4. Spencer Analysis
			a. C = Van Damn
			b. Covenant breached = Lot D used for commercial purpose
			c. B = Promisor is Robert Clark
			d. A = Shackelford 
		5. Issue of Dominant & Servient Parcel
a. If there is not an ascertainable dominant parcel (i.e. Plaintiff), then the restriction will not burden the servient parcel (i.e. Van Dam)
	G. Case – Neponsit Property Association v. Emigrant Bank
1. Set-Up
	a. 1911: Neponsit Realty Company developed a tract of land to a 
residential community and conveyed lots
b. 1917: Neposit Reality Company conveyed land to Dyer subject to HOA covenant (pay a fee)
c. To purchase land, Dyer must have executed a T.D. (most likely PMTD) in favor of Defendant Emigrant Bank, on which Dyer defaulted later
d. D Emigrant Bank purchased land through J.F. (credit bid)
e. Neposit Reality Company’s acting agent is its association (plaintiff here)
f. D refuses to pay a fee in accordance with covenant
		2. Analysis
			a. Financial Issue
i. T.D. vs. HOA Lien
The moment a purchaser takes possession of a property a T.D. in favor of a bank is executed. Then, purchaser has to pay liens to HOA. However, if the purchaser cannot pay the mortgage and the liens to the HOA, and if bank forecloses, the foreclosure will extinguish HOA liens because the T.D. was senior in time and the HOA liens were junior in time
			b. Touch & Concern Issue: Bigelow Test
i. Based on the covenant is the burdened property less valuable and the benefitted property more valuable?
- Shortcomings: Almost anything will increase the value of the benefitted property and affect the value of the burdened property? 
			c. Privity Issue
i. How can there by vertical privity between “A” Neponsit Realty Company and “D” Neponsit Associations?
	- “D” does not own any property
- Yet, “D” is an acting agent on behalf of the property owners
- Agency argument
	H. Case – Citizens v. Anderson  
		1. Set-Up
			a. 1950s: Stadler subdivided land into 60 lots
			b. 1958: D.R. executed and recorded
			c. Parcel #1 sold to D Anderson
			d. 1977: Subdivision of land into 4 lots
			e. D.R. executed and recorded
			f. Subdivision sold to D Anderson
g. D Anderson wants to operate winery and keep llamas but against CC&Rs 
		2. Analysis:
			a. Enforceability of Restrictions
i. As long as there is a general plan/scheme recorded prior to conveyances, there is no need for individual deeds to mention restrictions
	- subsequent purchasers have constructive notice
- intent (not intent element under Spencer case) to have restrictions enforced are expressed by developed using general scheme and implied by grantee by purchasing property
			b. CA Statute Issue & Equitable Servitude
i. Prior to 1968: Restrictions can only be enforced between owners of two lands
ii. They have to benefit the land and not burden it
· Thus, one of the restrictions would not be enforceable (court just goes around this)
· Also, privity issue here since no horizontal privity
· Equitable servitude analysis would be used in place
c. CC&Rs, TDs, & Foreclosure
i. If a T.D. is first executed and then CC&Rs have been executed, then CC&Rs are junior in time and foreclosure extinguishes them
ii. If CC&Rs are first executed and then a T.D. is executed, foreclosure will not extinguish them.
			d. Privity Issue of Citizens
				i. Citizens does not own any property or interest 
				ii. Unincorporated Association  No Vertical Privity
				iii. Equitable Servitude Analysis inserted
			e. Execution of D.R. (CC&Rs)
				i. CC&Rs are not created when the D.R. is executed
				ii. CC&Rs are created/enforced once a parcel of property is sold
			f. Hypo:
				i. Grantor executed a D.R. 
ii. Grantor executes a T.D. in favor of bank 
iii. Grantor conveys lots 
iv. Purchaser “B” buys one lot 
v. As each parcel is granted out, a lien is released 
vi. Bank still holds liens on unsold parcels 
vii. Grantor defaults 
vii. Bank --> NJF --> 3rd person purchases. 
· Issue: Since the 3rd party’s title relates back to the state of title when the T.D. was first executed and since we know that CC&Rs are created when there is a conveyance, does the 3rd party take subject to CC&Rs are not?
· Answer: Yes, the T.D. was the first conveyance
· Rationale: A conveyance is a transfer of interest. Thus, even a strawman transaction or an easement would work.

XI. Nuisances
	A. General Rules
		1. Definition: liability for interference with the use and enjoyment of land
2. Principal: one should not use one’s own property in such a way as not to injure the property of another 
3. Public vs. Private Nuisances
			a. Public: common to an entire area
b. Private: specific (unique) injury to an individual that is not common to the public
				i. Substantial Non-Trespassory Invasion
				ii. Intentional
					- D acts for the purpose of causing it
					- D knows that it has been caused
					- D should know that it is substantially certain to occur
				iii. Unreasonable 
					- Balancing Test (Is the harm greater than the utility?)
- Threshold Test of Liability takes over rationale of balancing test
- as long as P meets the threshold of substantial harm, the balancing test is out
	B. Case Morgan v. High Penn Oil Co.
		1. Set-Up
a. P owns a tract of land with a dwelling house, restaurant and 32 trailers on there
b. Later on, High Penn Oil Co. begins operating an oil refinery, located approx. 1000 feet from P’s home
c. 2-3 days a week, refinery emits gases invading P’s land  feeling of sickness and uncomfortability
d. P claims that these gases substantially impaired his use and enjoyment of the tract
e. P claims even after notice, D failed to take corrective action
		2. Holding & Rationale
a. The given evidence is sufficient to have an actionable and abatable private nuisance.
b. D intentionally and unreasonably causes gases to escape to such a degree for them to impair P’s use and enjoyment of land
c. D also intends to operate refinery in the same way if permitted to carry this intent to effect and thus an injunction is necessary.

XII. Co-Tenancy
	A. Types of Tenancy
		1. Tenants in Common
			a. Separate but undivided interest
			b. Interest can be passed on via a deed or a will
			c. No survivorship rights
			d. Shares can be sold
		2. Joint Tenancy
a. Survivorship rights: when one tenant dies nothing passes on but rather that tenant’s interest is vested into the second joint tenant
i. death of one joint tenant is not a new conveyance. The surviving joint tenant already has an interest
ii. The creation of the joint tenancy is a conveyance
b. Regarded as a single owner
c. Equal Interest
d. 4 Unities – all 4 have to be present
	i. Time: Interest must vest in the same time
	ii. Title: Title must be acquired by the same instrument
	iii. Interest: Equal undivided shares
	iv. Possession: Right of possession to whole
e. Conversion to Tenants in Common possible UNILATERALLY
f. Severance
i. Strawman: one of the joint tenants conveys his share to a 3rd party who then conveys it back to the joint tenant
- destroys unity of time because 3rd party becomes a co-tenant
g. Creditors: can only seize interest from a joint tenant during the joint tenant’s life time, not at their death
h. Durable Joint Tenancy: One that survives a severance (you have a separate agreement)
i. Guarantor: If one of the joint tenants is not a debtor and the other one executes a T.D. and a note in favor of a lender, then the non-debtor Joint Tenant plays the role of a guarantor 
	B. Case Dieden v. Schmidt:
		1. Set-Up
			a. Tenancy in Common: B+C Dieden
			b. Execution of a PMTD i.e. TD#1
			c. Loss of suit against D Schmidt
d. Junior lien in favor of Schmidt based on judgment lien for attorney fees i.e. TD #2
			e. TD#3 w/ First Nationwide used to pay off the loan from TD#1
			f. Renewal of Schmidt’s judgment
- This is though not junior in time to TD#3 because its priority relates back to the date when it was first created
			g. Tenancy in Common into Joint Tenancy
				- There is a lien attached to B Dieden
h. B Dieden dies and C Dieden is surviving joint tenant
		2. Rules
a. General Rule: If a judgment lien attached to the interest of one joint tenant, after joint tenancy has been created, then it extinguishes upon death of the joint tenant
i. Split in Authority: We have 2 joint tenants, one of whom executes a T.D. 
- Modern Rule (CA): T.D. only on interest of one joint tenant		
- Old Rule: T.D. extinguishes the title element of the 4 unities and thereby terminates the joint tenancy
b. Rule from Case: If a judgement lien existed prior to the creation of the joint tenancy, then it attached itself to the joint tenancy and did not extinguish upon the death of one of joint tenants
i. Nimo Dat Issue: At time of tenancy in common, there was no unencumbered title to take on to begin with. The title was already encumbered with the judgement lien. 
ii. Right of Survivorship is junior in time to judgment lien (priority issue)
c. Equitable Subrogation: In a refinance issue, the second lender steps into the shoes of the first lender and claims that T.D. 2 goes back when T.D. was first created
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