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First in Time: Property Acquisition by Discovery/Conquest, Capture, Creation
I. Discovery by Conquest
Johnson v. McIntosh
· After being conveyed land by a group of Native Americans, another group came into lease the said land, but under the authority of the U.S., and sought to evict McIntosh from the lands.  The question to the court is: “Did Native Americans have the power to convey title that would be recognized by federal courts?”  
· The answer is NO.  Native Americans merely had a “right to occupancy” that the fed government could extinguish.  The N.A.’s had not applied enough labor to call the land their own, only the Europeans had to improve the land.  Title of lands must depend entirely on the law of the nation in which they lie, not N.A. law or anything else.  “Conquest gives a title which the Courts of the conqueror cannot deny.”
· Firstness: Who is prior in time is right
· John Locke’s Labor Theory: Mixing labor of your body with some unowned thing gives you a moral right of possession.
· Utilitarian Theory: Private property exists in order to maximize the happiness and utility of citizens.  Society may seek to limit overuse if the overall benefit of society would decrease by overuse.  (Bentham)
Black Hills v. U.S. Williams, a N.A. man occupies land, held in trust by U.S. gov’t where a T-Rex skeleton was found.  A research team excavated it, but fed officials seized it because it was found on federal lands.  Does Williams have the right to do as he pleases with land?
· The answer is NO.  He did not get permission from the Secretary of the Interior to excavate, which is required.  Also, state law treats the fossil as an ingredient of the land; further cementing the fact that it cannot be removed without permission.   Due process was not violated in terms of the research team, because the fossil was never available to them in the first place.  
Bundle of Sticks – one may use or not use these property rights at their discretion.  It’s important to think of property rights as a bundle rather than just one clear concept.
1. The right to exclude:
2. The right to transfer
3. The right to possess and use

II. Rule of Capture
Pierson v. Post
· Post was chasing a fox with his dogs in unowned land, Pierson, who knew of this hunt, killed it himself to prevent Post from catching it.  The courts needed to decide who had property rights to the fox.  
· Wild animals are obtained by “occupancy”, that is, first possession.  Majority found that only by killing or mortally wounding the animal would you then occupy it, and have rights over it.  A chase is not enough.  Dissent argues that the pursuit, with a reasonable prospect of catching the fox was enough to grant property rights.  
Ghen v. Rich
· Ghen kills a whale with a special harpoon that sinks the whale which resurfaces days later.  The finder of such a whale makes their discovery known and they are given a finder’s fee.  Here the finder didn’t report finding the whale and sold it at auction for himself.  Was he wrong and liable for doing so?
· Yes.  Property laws may fall short in their ability to handle specific situations where customs reign.  It’s simply not possible here for the hunter to wrap his arms around the whale, the mechanism used in this region is a valid substitute in this narrow realm.  Here, the customs of the area dictated a certain course of action that should be followed for policy reasons.  If the whales were open season for whomever found them, the whaling industry may dry up because there is no incentive to hunt.
Keeble v. Hinkeringill
· Keeble sets up a duck decoy pond, and H on 3 occasions shot a gun around K’s pond to scare the ducks away.  
· H has a right to lure the ducks away for his own profit; just as K has a right to lure ducks.  But H’s shooting is interfering with malicious and out of the bounds of good business policy.  Causing malicious interference to gain ownership is a cause of action.   You can’t attempt to mess with the business marketplace for no good reason. 
Popov v. Hayashi
· Dispute over Barry Bonds’ record homerun ball.  Popov’s glove was in first contact with the ball, but the crowd immediately descended on him and he lost control.  In the fray, Hayashi picked up the ball and kept it.  It is unclear whether Popov actually had full control of the ball before he lost it completely due to the mob’s actions.  Hayashi wasn’t involved in the mob attacking Popov.  
· Popov sues Hayashi for Conversion, which is the wrongful exercise of dominion of property of another.  Popov must prove that the ball was indeed his property.  
· Court uses “Gray’s Rule of Possession” to follow here.  The ball is caught if the person has it in his control when movement of the ball and catcher has ceased.  If it is dislodged by incidental contact, then there was no possession.  Here the contact was more than incidental, it was purposeful and rough.
· Court finds that when an actor takes significant but incomplete steps achieve possession of a piece of abandoned property and that effort is interrupted by the unlawful acts of others, the actor has a legally cognizable pre-possessory interest in the property.  This interest includes a qualified right to possession, which can lead to a Conversion action.
· Hayashi is found to have, however, full possession of the ball and his interests must be accounted for as well.  
· When more than one party has a valid claim to the same piece of property, the court will recognize an undivided interest in the property in proportion to the weight of the claim.  Their claims are found to be equal, therefore their entitlement is equal and the ball is to be sold and proceeds split evenly.
Capture of “Fugitive” Resources
Oil and gas are treated like wild animals, in that they can be captured while on your land, but they can also escape onto someone else
· Under “capture” rule, those who capture the water/oil first get to keep it, no matter how much.
· In old English law you could pump water under your land that reached your neighbor’s land as well.
· American rule of “reasonable use” states you can’t harm your neighbor’s interest which is unreasonable and unlawful.  
· Surface water is subject to “reasonable and beneficial” use policies.  
· Riparian rights say landowners have rights to water that borders their land. 
Pros of Capture of natural resources:
1. Clear rules
2. Encourages usage and market maximization
Cons of Capture of natural resources:
1. Encourages hoarding
2. Can lead to unfair practices
3. Can have negative social impact (i.e. if a farmer’s water is sucked up by a bottling co.)
Hammond v. Central Kentucky Natural Gas
· Gas was injected into the ground for storing.  The gas then migrated to a neighbor’s land who sued for “occupying” their land with their gas.  Suit was dismissed because once the gas migrated, it was no longer the original holder’s property to control, it was then theirs.  

III. Acquisition by Creation: Intellectual Property
3 elements required for Copyright:
1. Originality – Independent creation by author with a minimal degree of creativity
2. Authorship – (8 types) Literary works, musical, dramatic, pantomimes/choreography, pictorial, graphic/sculpture, motion pictures/other a.v. work, sound recordings, architecture.  Does not apply to ideas, only expressed ideas.  
3. Fixation – Fixed on a tangible medium (page, CD, canvas, computer HD, etc.)
3 requirements for Copyright Infringement:
1. There is a valid copyright.
2. Defendant copied the work.  
3. Copying was “improper appropriation” (not fair use)
Fair Use
1. The purpose and character of the use. (did infringer profit?)
2. Nature of the copyrighted work (is it news, fiction, memoir?)
3. Amount and Substantiality of portion used (is there enough used to make it unfair?)
4. Effect on the market for the copyrighted work.  (would hurt the profitability of original?)
Parodies are often fair use.  They must be transformative, though not necessarily a comment on the original.  

INS v. AP
· AP sues INS for taking early bulletin board versions of their news stories and copying them, in direct competition with AP’s business.  The news is NOT copyrighted (is common public property), so is there any “property in the news?”
· The case turns on the question of unfairness in business.  This is not between the rights of a party against the rights of the public, but between two parties in business competition with one another.  Where there both concerned, then, the news is quasi-property.  If INS can profit from AP’s work it not only hurts AP but de-incentivizes their continued work as a news gathering agency.  
· The court concludes that INS’s activities are “misappropriation” of the quasi-property of unpublished news.
Cheney Bros. v. Doris Silk
· Cheney Bros. silk designs were being copied and sold by Doris Silk.  
· Copying fabrics for fashion is not protected by copyright law.  Not one of the 8 protected by © law.  INS doesn’t apply.  Copying and imitation may improve ideas or lower prices for the public, and that’s a good thing.  
Feist Publications v. Rural Telephone Service Co.
· Rural was a phone services in Kansas that provided a yearly white/yellow pages.  Feist is a competitor that covers a wider geographic range in it’s phone books.  F doesn’t have the access that R does to directory info, so they offered to buy it from R, but they didn’t sell.  F copied their information into their own books anyway.  Is this directory info copyright protected?
· Question is whether there is enough “creativity” expressed in the compilation of facts to make it “original” and there for copyrightable.  
· Compilations CAN be original if it features an original selection or arrangement of the information.
· Raw data is NOT original.
· Court decides that since it’s just arranged by last name, there is no infringement.  There is no originality or creativity shown.
Harper and Row v. Nation Enterprises
· Pres. Ford’s unwritten memoirs were bought by Harper and Row, and pre-publication rights were sold by H&R to Time Magazine.  The Nation got a stolen copy of the manuscript and put together a “news story” based on quotes from the unpublished book.
· The Nation used a generous, verbatim account of what was in the memoir, and took away first publication right from Time, an important marketable right.  The author also has a right to groom the material for public dissemination, and they can’t fear expropriation.
· These rights outweigh a claim of fair use, which is argued by the Nation.  They want to dub their use as a “news story.”  Applying the test of fair use:
· 1. Purpose of the use: The Nation PROFITED.  They also used a stolen copy.
· 2. Nature of © work: Some of the memoir can be seen as “news”, but a lot of it was very expressive elements and exceeds the “news” category.
· 3. Amount used.  13% of the article was directly lifted, H&R says it was the “heart of the book.”
· 4. Effect on Market: A real, tangible effect by Time revoking the $12500 advance for prepublication rights.  Would damage the marketability of first serialization rights in the future.

IV. Property In One’s Person (Body) and Persona
Moore v. Regents of the University of CA
· Moore was being treated for leukemia, and was advised to have his spleen surgically removed.  Tissues and otherwise were removed from his body.  He was unaware that his cells had a unique quality with potential for commercial value.  Defendant kept the cells, developing a cell line which it eventually received tons of money licensing.  Moore sued for Breach of Fiduciary Duty, Lack of Informed Consent, and Conversion.  
· Moore won out on the first 2, but not on Conversion.  
· For conversion, he needed to prove ownership over the cells.  
· There is a CA statute limiting possession of excised cells.
· The court decides for a few reasons that Moore doesn’t have property rights over his tissues
· They don’t want to hinder scientific research by requiring scientists to investigate and compensate for all the tissues they need to use.
· The scientists used their own processes to make this cell line valuable; it wasn’t the cells alone that were valuable, it was their labor.
· Concurrent decision: There is a moral and ethical quandary in deciding how to market human body parts.  It’s best left to the legislature.
· Dissent: Moore has a “bundle of rights” in his tissue.  He may not be able to sell them (legally), but he can transfer them, gift them, etc.  Under this standard, he would have a conversion claim.  Besides, he can sell his hair, blood, sperm.  It encourages scientists to “freely mine” the valuable properties of a body, yet patients would not be entitled to ANY share.  
White v. Samsung Electronics
· An ad featuring a robot with a wig and a dress standing next to a Wheel of Fortune board, showing that Samsung will be still be going strong long after Vanna White is replaced by a robot.  White sued under CA Civil Code 3344, CA common law right of publicity, and 43(a) of Lanham Act.
1. 3344 protects: name, voice, likeness, signature, photo for advertising.  Dismissed because White’s actual likeness is not used (nor anything else listed)
2. Common law right of Publicity: Not as confined as 3344.  Recognizes a broad “likeness appropriation” standard.  It found that “Here’s Johnny!” toilets appropriated Johnny Carson by using his catch phrase.  
a. Court here concludes that since the only image that CAN come to mind in this ad is White, they appropriated her identity.  Court erred by rejecting.
3. Landham Act: Samsung used the “idea” of White, but didn’t appropriate White’s unique expression of said idea. 
· Dissent: Reducing too much freedom in expression into “private property” is a bad idea.  Overprotection stifles the creative forces it purports to protect.  Evoking the idea of White can’t be protected, because people can conjure any image they want.  It reduces “what White does for a living” into a protectable property.

V. Property Theories; Rights to Exclude, Abandon
Tragedy of the Commons (Garret Hardin)
· Adding cattle to the “commons” produces a benefit for the herdsmen, but also contributes a negative aspect of overgrazing.  The herdsman gets all the benefit of adding his cattle to the commons, but only assumes a small portion of the risk of overgrazing.   Each man is locked into a system that compels him to increase his herd without limit—in a world that is limited.  Ruin is the destination toward which all men rush, each pursuing his own best interest in a society that believes in the freedom of the commons.  Free in a commons brings ruin to us all.
Utilitarian Theory: what is the overall picture of this? (Demsetz)
Private property exists in order to maximize the overall wealth of society.  The law enforces property rights in order to motivate individuals to utilize resources efficiently.  
Barriers to this:
· Externalities – The things you do on private property may have detriment to others.
· Transaction costs – The cost of reaching an agreement.  
· Holdouts – people won’t agree, often to get a better deal than others
· Freeriders – people who feel that if enough people buy in, they wont have to (see NPR)
Jacque v. Steenberg Homes, Inc.
· Delivery of a mobile home by D, meant the best path was to across P’s land.  The road would’ve presented hardship to D so he asked to cross P’s land.   He was denied.  D disregarded and cut across anyway.  They were cited by Sheriff.  P sued for $100,000 in punitive (punishing) damages.
· Court finds that the “right to exclude others” is one of the most important in the bundle of rights.  If the state does not act, it will be bad for everybody.  Landowners must feel confident that the state will intervene, and this will prevent landowners from shooting trespassers.  

State v. Shack
· A farmer owned land employed migrant workers, who were camped on his property.  A lawyer and a medical worker, who’s job it is to offer legal and medical services to workers like those on the farm, entered the farm to consult with the migrant workers there.  The owner of the farm confronted them on arrival and demanded that their proceedings take place in his office, with him there.  They refused to accept these terms and then told to leave, when they didn’t, they were charged with trespassing.
· Court finds that ownership of property doesn’t include the right to bar access to governmental services to those housed there.  
· Human welfare is of the utmost concern.
· Workers are highly disadvantaged and largely not aware of their rights and their well0being must be able to be tended to.  
· One may not use his property to injure the rights of others.  
· Rights are relative “defendants here invaded no possessory right of plaintiff, therefore their conduct is beyond the reach of the trespass statute.”
Pocono Springs Civic Assn v. MacKenzie
· Couple has a worthless plot of land out-of-state that they can’t sell, but are forced to pay association fees and taxes.  They want to get rid of it, and have attempted to do so several times but have failed.  
· The court finds that they have not, and subsequently cannot, abandon their property.  They have perfect fee simple title, and under PA law, it can’t be abandoned.  D says the abandonment should be a question of intent, but the court has no choice but to follow the law.  
· Two elements of abandonment
1. Owner must intend to relinquish all interests in the property, with no intention that it be acquired by another particular person
2. There must be a voluntary act by the owner to effectuate that intent.

Subsequent in Time: Acquisition by Find, Adverse Possession and Gift
VI. Find
Basic Rule:
Finder’s title is good as against the whole world but the true owner or a prior possessor.
	Subsequent finders have less of a right than do prior finders.
· Why?
· Possession protects owners who don’t have receipts, title papers.
· Encourages bailments. 
· Protects peaceable possession and discourages theft. 
· Protects honesty of finders who turn things in.
· Encourages items to be put back into circulation.
· Finder protected, even if they are a thief (See Anderson v. Gouldberg – lumber)
· Prevents endless series of unlawful seizures and reprisals
· Discourages unnecessary litigation
· Encourages bailments if possessor doesn’t have to defend thievery claims to get items back
· “Possession is good title against all the world except those with better title”
Bailments:
· Rightful possession of goods by a person who is not the owner.
· Voluntary – when bailor hands over goods to bailee (eg. Laundry, coat check, mail at the post office)
· Involuntary – lost or misplaced items (for owner)
· Modern standard of care for bailee: “Reasonable under the circumstances”
Finder vs. Premises Owner (where item is found on a site that is owned by another):
· How did the item get there?
· Lost – to finder
· Abandoned – to finder
· Mislaid – to owner
· (above are based on assumptions)
· Where item is found?
· Embedded in soil or attached to land – to owner
· Lying on top of land – may be to finder
· Nature of place
· Public – if mislaid in a public spot of a store – to owner
· Purpose of Finder’s presence
· Employee (pool boy, mailman) – likely to owner
Armory v. Delamirie
· A chimney sweep, while performing his duties, came across a jewel.  He took it to a goldsmith who tried to trick him out of it.
· Court found that he had the right to the jewel “against all but the rightful owner.”  
· Court assumed the size/weight of the stolen jewels and awarded the boy the damages of the most precious stone of that weight/size.
Hannah v. Peel
· A man was stationed in a house, under order from British military, and came across a valuable brooch by accident, seemingly hidden above a window.  He gave the brooch to the police, but no owner was found.  The police gave it to the owner of the home who sold it, but P wants the value: “I have good title against all the world, save for the true owner.”
· There is a conflict between the rights of the finder, and of the property owner who has rights to everything in, on or beneath his property.
· Court has to decide between two contradictory rules.
· (S. Staffordshire Water v. Sharman) – The possession of land includes everything on and embedded in the land.  It makes no difference if the owner knew it was there.
· (Bridges v. Hawkesworth) If something is found on your property, but isn’t yours, it doesn’t matter that it was found there.  If the item had been found and taken away, the property owner would have had no idea it had been there.
· Court finds in favor of the Bridges decision because: 
· P acted honorably.
· D wasn’t residing in the house at the time
· D would’ve had had no idea it was there if P hadn’t done what he did.
McAvoy v. Medina
· A customer in a barber shop saw a pocketbook with money in it laying on a table.  He told the barber, who then kept hold of the wallet.  Customer demanded the wallet should the owner not be found.
· Court held that since the pocketbook was not “lost” but rather “mislaid” by the owner, customer had acquired no right to the property.
· The rightful owner would seek his pocketbook in the shop where he had been, but he would not be aware of the customer-finder, let alone be able to find or make a valid claim to retain the pocketbook from that person.  

VII. Adverse Possession
General Elements of Adverse Possession
1. An actual entry giving exclusive possession.
2. Open and notorious
3. Continuous for the statutory period 
4. Adverse and under claim of right (aka “claim of title”, “hostile”
a. Good faith (mistake)
b. Aggressive trespasser (purposefully adverse)
c. Objective (intent doesn’t matter)
Entry
· Starts the clock for the statute of limitations for trespass running.  Physical entry, not constructive entry.
Exclusive
· Not shared with the general public or owner
Open and Notorious
· Must be able to be seen, as to put owner on notice
· Constructive notice sufficient
· Whether a reasonably attentive landowner would notice
· Not worried about a landowner who is not attentive.
Continuous for a Statutory Period
· Not necessary to be constant.  Adverse possessor can go on vacation.
Uses as an average True Owner would
· Paying taxes, improving land, keep others out.
Adverse and under claim of right
· Acting like a true owner
· Objective – State of mind irrelevant 
· Good Faith/Subjective “I thought I owned it.”
· Aggressive Trespasser “I know I don’t own, but I intend to make it mine.”
Adverse Possessors either go to court to “quiet title” to their newly acquired property, or to use as a defense against being ejected from property.
Blaszkowski v. Scmitt
· Blaz purchased a parcel of 20 acres, and believed it’s southern border was marked by an existing fence there.  The Schmitts moved in and did a survey that revealed their property line extended north of the fence.  Blaz sought to acquire title to the land he previously thought was his.
· Adverse possession here is established after 20 years.
· Blaz used the area for water, paid taxes on it, and used the wild portion of it as a buffer to the southern neighbor.  The previous neighbors were fine with this arrangement and recognized the disputed land as Blaz’s.
· The court found that the fence, though in disrepair, was still valid in establishing hostile occupation of the land.  The Schmitts couldn’t prove anything that would kick Blaz out.
Van Valkenburgh v. Lutz
· For several years, Lutz travelled over a piece of land that was not his, and later he maintained a garden there and a small house for his brother.  The Van V’s bought the land and erected a fence to prevent Lutz from using their land.
· The court found that the use of the garden was not “utilizing the whole premises” or protected by a substantial enclosure.  Also, the court favored a “aggressive trespasser” state of mind in establishing adverse possession.  Lutz’s good faith belief that they owned the land under the garage precluded hostility.
· Dissent: the actions of Lutz satisfied the adverse possession statute.  There is no requirement that adverse possession is based on cultivation of the WHOLE plot of land.  

VIII. Adverse Possession, cont.
Color of Title:
· When you have a deed or other document saying you own land, but there is mistake in the writing of the deed.  Usually just relates to the boundaries being off.
· With color of title, adverse possession applies to the WHOLE title described in the document, even if you improve or cultivate part of the land described in the document.  Without color of title, you’d only earn title to the cultivated portion.
· Exception 1: True owner lives on part of the land described in color of title, just not paying attention to the part that’s being occupied by adverse possessor.  Even past statutory period, A.P. doesn’t get title to whole property.
· Exception 2: A.P. takes under color of title, but title is actually owned by more than one party, and A.P. only occupies a portion.  A.P doesn’t get title to the whole, multi-parceled land.
Privity – Voluntary conveyance between two parties.
· Take-aways:
· Continuity doesn’t mean constantly.  It means what’s appropriate for the that type of property.
· Privity exists between two trespassers when the conveyance between them is voluntary.
Disabilities In Relation to Adverse Possession
· Basic Rule: An action to recover the title to or possession of real property shall be brought within ten years after the cause of action thereof accrued, 
· But if a person entitled to bring such action, at the time the cause thereof accrues (only original person…disability cannot be tacked), is within the age of minority, of unsound mind, or imprisoned, 
· Such person (or anyone claiming from, by, or under such person) after the expiration of ten years from the time of the cause of action accrues, may bring such action within five years after such disability is removed.  
Manillo v. Gorski
· Gorski did some improvements on her land, a small 15-inch portion of a concrete walk extended onto Manillo’s land.  In NJ, at the time, there was an “aggressive trespasser” standard, and this was merely a mistake, not hostility.  
· The Maine Doctrine says mistake will not entitle possession to be adverse to the true owner.  This thesis rewards hostility and disfavors mistake.
· Because of this, the court favors the Connecticut Doctrine which states that it doesn’t matter what the adverse possessor thought.  
· But court takes issue with the “open and notorious” requirement here.  The encroachment isn’t visible to the naked eye, and it would burden the owners to make a survey for small improvements around the border of lands.  
· True owner must have actual notice of the encroachment, otherwise it would be unreasonable for them to know and eject a trespasser.
Howard v. Kunto
· Through a surveying error, Kunto occupied a summer house on a piece of land that wasn’t theirs. 
· Two Issues
· Is a claim of adverse possession defeated because the physical use is restricted to only summer use?
· Summer occupancy doesn’t destroy continuity of possession required for adverse possession.  The occupancy during the summer months for more than the 10-year period by the D and his predecessors, together with the continued improvements to the land, constitute uninterrupted possession.
· May a person who receives title to A instead of B, but uses B, for the purposes of establishing adverse possession to B, use previous periods of B’s ownership to get adverse possession to A?
· Yes, successive purchasers who receive record title to tract A under the mistake that they were acquiring B, where possession of tract B is transferred and occupied continuously for more than 10 years by successive occupants, have established sufficient privity of estate to permit taking and thus establishing adverse possession.
· The technical requirements of privity should not be used to upset the chain of ownership.  Public policy favors certainty.
· Occupants acted in good faith.
· Privity should pertain especially when the holder of record title to B acquired it with knowledge of discrepancy (punishing those who take advantage of a mistake).

IX. Gift
Gift Elements:
1. Intent to give gift.
2. Delivery
a. Manual – Physically handing over gift
b. Symbolic – Something that stands in for gift (Document)
c. Constructive – Something that gives access (key, code, etc.)
3. Acceptance – Usually implied for items of value
Gift Circumstances:
1. Inter Vivos 
a. During Life
b. Irrevocable
2. Causa Mortis
a. In contemplation of impending death
b. Revocable, only if donor recovers
Newman v. Bost
· Nearing death, Van Pelt, sent for his assistant to assist him in handing over some keys to Newman, saying, in front of him, that everything in the house was to be hers (including a life insurance policy).  Newman kept the keys.  She then took steps to ensure that Bost wouldn’t get the control of the things in the house, but he did anyway.  He sold everything, took the policy and didn’t give anything to Newman.
· Court needs to validate the 2 causa mortis elements: Intent to make the gift and delivery of the gift.  
· Court finds that the life insurance policy never left the drawer it was in, and could’ve easily been handed to her.  The assistant stumbled on cross-examination and stated that he said that the furniture only was meant to be hers.  This leads the court to believe that just the furniture was promised.  
· Court states that where “articles are present and capable of being delivered, this MUST be had.”  If one was to dispense property at death, they would use a will.  This leaves open too much room for fraud.  
· They find only which the keys unlock belongs to her.  Everything else is lacking delivery.  


Gruen v. Gruen
· For his birthday, Victor G. wrote a letter to his son saying that he wanted to give him a valuable Klimpt painting upon his death.  He sought to hang on to the painting until he died, however.  He reserved a “life estate” to the painting, with the remainder going to his son.  The stepmother complains that this resembles a will, and since it’s not properly executed, it’s invalid.
· Donative Intent
· The evidence is clear that Victor retained a life estate with remainder to his son.  He also made public statements about this arrangement.  Stepmother claims that the gift must include “present right to possession” which Victor didn’t give.  But since there was some interest transferred at present, it’s satisfactory.  Once the gift was made, Victor became “life tenant” of the painting, not the owner.
· Delivery:
· Stepmother claims that since this painting can be delivered, it must be.  Court finds the letters sufficient, because delivering to the son, then giving back to father as a life tenant would be unreasonable.  
· Acceptance
· Implied by the fact that he held on to the letter, acknowledging gift to friends

Possessory Estates (Freehold) and Introduction to Future Estates
X. Fee Simple, Life Estate, Waste
Estate:
A system that is designed to make clear who is transferring what to whom—not just what physical parcel of land or property, but also what sort of ownership, measured in terms of the duration of transferee’s interest.
Fee Simple:
Type of estate that grants the deed holder absolute title to land or property until death, at which time it will descend to heirs.  One can convey his fee simple to another, creditors may reach the fee simple to pay off debts in default.
· Fee = Interest in land; Simple = unlimited duration; absolute = no future interest
Issue:
Synonymous with descendants.  Not only children, but further descendants.  
Collaterals:
Persons related by blood who are not issue or parents.  Brothers, sisters, nephews, etc.  If a decedent leaves no spouse, no issue, no parents, collaterals will inherit the estate.
Escheat:
A term for when there is absolutely no next of kin, the estate goes the state.

Life Estate:
When a person has the right to a property for the period of their life, but doesn’t have a right to it after their death.  This person is a Life Tenant.  Life tenant may transfer the property, but that transfer is void upon the life tenant’s death.  
· Reversion = Back to the grantor
· Remainder = To a 3rd Party


Waste:
When two or more persons have rights to possess property at the same time, or if someone has a future interest in the property in question, there are limits against wasteful use of the land.  It depends on the nature of the land and property.
1. Affirmative Waste: Injurious acts that have more than trivial effects on the value of land.
2. Permissive Waste: letting conditions deteriorate to a point where the value of the land is affected negatively.
3. Ameliorative Waste: Improvements on the land that are not authorized.  Fee holder may expect to receive property in same condition as when it was first transferred.  Many courts now reject this view.  

White v. Brown
· Where a woman left her house to her sister with the stipulation that it NOT be sold, merely lived in by her.  Argument arises as to whether P was given a life estate to the property, and is truly withholding her right to sell the house.  D’s contend that it is a life estate and that the remainder will go to them under laws of intestate succession.
· Court finds that it’s not completely clear whether she wanted to convey a life estate to P, or a fee interest with a restraint on sale.  Courts favor fee simple transfer unless it’s totally clear that it’s not.  Unless the words “life estate” appear, it’s assumed to be a fee simple transfer.  
· Courts don’t like restrictions of alienation of property, or partial intestacy.  
· Court finds no evidence of a life estate, and therefore the alienation restriction is in conflict with fee simple estates and is void.
· Dissent: It’s clear that the woman wanted a life estate for her sister ONLY.  She knew how to make an outright gift; and chose not to.  
Wood v. Woodrick
· Two parties received partial interest in plots of land from their father.  Straddling two plots of land was a barn that P sought to tear down to make way for improvements.  D, at trial, won the value of the barn upon it’s destruction contending that the barn had value and that tearing it down was akin to taking money away from her.
· Court here sides with P on the basis that it’s not waste to tear down property for the purpose of increasing its value in the long run.  This sort of thing is not waste because it increases value.  




XI. Defeasible Estates, Future Interests
Fee Simple Defeasible:
Like a fee simple absolute, but it will terminate, prior to its natural end point, upon the occurrence of some specified future event.  There are THREE types of defeasible fee simples:
1. Fee Simple Determinable: Is created by language connoting that the transferor is conveying a fee simple only until an event happens. i.e. “so long as the premises are used for school purposes.” Or “while used for school…” “during the continuance of said school…” anything that deals with duration.  When such an event occurs, the interest in the property would revert back to the grantor.  It creates the “possibility of a reverter” which is synonymous with the fact that it will revert to the grantor upon event happening.
2. Fee Simple Subject to Condition Subsequent:  A fee simple that doesn’t automatically terminate but may be cut short, at the transferor’s election, when a condition happens.  “to be used as a school, but if not, the grantor has a right to re-enter and retake the premises.”  It’s not automatic, and fee simple continues until entry is made.  Uses conditional language like “but if…” or “provided that…”
3. Fee Simple Subject to Executory Limitation:  Fee simple transfers, but creates a future interest in a third party rather than the grantor.  “to be used as a school, if it ceases to be used for a school, then a city Library.”  Can use language that is durational OR conditional.  
Mahrenholz v. County Board of School Trustees
·  A deed was granted to a school board providing “this land to be used for school purposes only; otherwise to revert to Grantors…”  Grantors died and their only heir is Harry Hutton who transferred all his interest in 1977 to D.  In 1941, the remainder interest in the Hutton’s land was conveyed to P’s.  This deed conveyed the reversionary interest in the school land.  
· The court must determine if P’s were able to gain the land from Harry Hutton.  Because he gave the school land in 1977, the case hinges on whether Hutton had an automatic reversion of the school land when the school stopped using it.  
· The court finds that the word “only” is a limitation, not a condition, and in the context of “for school purposes only” it displays durational language, not conditional.  Under this reading, it’s a fee simple determinable.  The land automatically reverts to grantors under the trigger event.  So when Hutton gave the interest to P’s in 1977, he was no longer giving a “future interest” but in fact his present possessory interest. 

Possessory Estates: Co-Ownership
XII. Common Law Concurrent Interests
Types of Concurrent Interests
· Tenants in Common (A/B/C): Tenants have separate but undivided interest in the property; each descendible and may be conveyed, any time by deed or will.  “A and B are tenants in common; A conveys interest to C; C and B are not tenants in common.  If B dies, B’s heir is tenant in common with C.” Shares need not be of equal size.  Can be reached by creditors after death.  No right of survivorship.  Is default concurrent state where type is not clear.
· Joint Tenants (ABC): Like tenants in common, but when one tenant dies, his interest automatically extinguishes and survivor absorbs that share.  If 3 or more parties are joint tenants, each decedent’s share is absorbed equally by surviving tenants.  Last survivor gets whole property.  Is formed by FOUR UNITIES:
1. Time: Each tenant must be acquired or vest at same time.
2. Title: Each must acquire title by the SAME INSTRUMENT.
3. Interest: All must have equal undivided shares and identical interests by duration.  
4. Possession: Each must have a right to possession of the whole.  One can, however, give exclusive possession to other(s).  
· If one of the four unities is severed (by conveyance to a 3rd party, or self (Riddle), it turns into a tenants in common situation.  NOT reachable by creditors after death.  
· Tenancy by Entirety: (A+B): Can only be created by husband and wife who are currently married.  Is the same as Joint tenancy with one additional unity: marriage.  Divorce terminates.  Cannot be separated by one spouse transferring interest.  Both this and joint tenancy save the trouble of probate proceedings, which can be costly.
Today, courts favor tenancy in common in the case of vague language.  To create a joint tenancy, you must expressly declare.
Accounting for Benefits, Recovering Costs
· Rents and profits – In all states, a cotenant who collects from third parties rents for co-owned land (timber, minerals, regular renters) must account to cotenants for the amounts received, less expenses.  Not at market value, actual revenue.  
· Taxes, mortgage payments, and other “carrying charges” – A cotenant paying more than his fair share of taxes, carrying charges, has a right of contribution from the others.  Theory is that these payments MUST be made, so therefore you have a right to demand their share be paid.  
· But if a sole possessor paid carrying costs, no contribution if the value and enjoyment exceeds the cost (like if you’re living in a beach house or similar)
· Repairs and Improvements – No affirmative right to contribution from the other tenants in absence of an agreement.  
· But in partition, part with improvements will go to the improver (or value thereof during a sale) if it can be done without harming the cotenants.  

Riddle v. Harmon
· Husband and wife were joint tenants.  As wife neared death, she sought to dissolve the joint tenancy so that her interest could be past down, not automatically dissolve in favor of her husband.  She set about a scheme to convey her interest in the property to herself, thereby dissolving the joint tenancy by destroying the “possession” unity, thus creating a tenancy in common which would allow her interest to be inheritable.  The trial court refused to sanction is act.
· Courts have previously allowed the use of “strawmen” to allow for such transfers, such as using lawyers and associates to briefly take title then hand it back.  
· The court sees no need in this outdated mode of transferring (which date back to feudal England’s ceremonies), and they feel it’s time to fully sanction a unilateral approach to this process.  A joint tenant should be able to directly accomplish changing a joint tenancy to a tenancy in common without the use of elaborate legal fictions.  
Harms v. Sprague
· Two joint tenants, brothers, shared a property.  One of them used his share of the property to secure a promissory note for a friend’s purchase of a house.  The brother in question then died, leaving the mortgage outstanding.  The trial court held that the mortgage severed the joint tenancy and survives as a lien against the brothers’ property.  
· The court finds that the mortgage doesn’t actually transfer title, and since title is intact at the time of death, the four unities remain in tact, therefore the joint tenancy perseveres and the deceased’s share of the property is automatically transferred to the brother.  The lien on the brother’s interest will also disappear because creditors can’t reach the property after his death.  The mortgage doesn’t survive.  
· This court follows the Lien Theory of Mortgages “the bank does have title to the property, just a lien on it.”
· Other states use the Title Theory of Mortgages “the bank does actually have title, and you’re just living there until you pay it off.”

XIII. Relations Among Concurrent Owners
Delfino v. Vealancis
· 3 tenants in common, a husband and wife, and another single woman, came into conflict over whether their land should be sold, or if they should partition the land to their individual needs.  P’s owned 99/144 interest and D owned 45/144.  D operated a garbage removal business and housed her trucks and dumpsters on the property; P’s planned to develop the land into several residential parcels.  The trial court held that the land be sold at auction, to prevent “material injury” to the respective rights of the parties.  
· Courts have long favored partition in-kind (physical partition) over sale.  Essentially sale is for an emergency when division cannot be well made.  Sale is an extreme remedy which which should be resorted to under two concurrent conditions:
· 1. When the physical attributes of the land make partition in-kind too difficult
· 2. When the interests of the owners would be better promoted by sale.
· The burden is on the parties requesting the sale to demonstrate that a sale would be more beneficial.  
· Court here finds that condition 1 isn’t satisfied because the land is a simple shape.  
· Court finds that the negative inferences surrounding D’s business are unfounded.  The trial court also erred in assuming the city wouldn’t approve of the residences based on D’s business.  They also leaned too heavily in favor of P’s interest and seemed to ignore D’s.  The sale would jeopardize her livelihood, and that the law’s preference for in-kind partition is very evident.
Spiller v. Mackereth 
· One of two tenants in common began using a warehouse exclusively after their previous lessee moved out.  D wrote a letter to P asking him to vacate half the building or pay rent on his half.
· The general rule is, in the absence of an agreement to pay rent or an ouster of the other cotenant, an occupying cotenant isn’t subject to paying rent or using only half.  
· P, in order to be forced to pay rent, needed to have refused a demand of D to use and enjoy the property.  In this case, D would have been “ousted.”  
· Each tenant has the right to fully occupy the land, they just can’t prevent their cotenant from doing the same.  
· Here the only element of “ouster” is the changing of the tenants, but that is seen as merely protecting the property, not locking out his cotenant.  
Swartzbaugh v. Sampson
· Husband wife owned a large parcel of land as joint tenants with right of survivorship.  Husband made a lease of part of his land to D, and the wife has objected to this from the outset.  Can one joint tenant who objects to a lease by her cotenant cancel the lease where the lessee is in exclusive possession of the the leased property?
· A cotenant out of possession cannot recover exclusive possession of the property, he can only recover the right to re-enter said property with his cotenant.  He can’t eject cotenant.  He may compel the tenant in possession to account for rents collected from third parties.
· One joint tenant cannot, without consent prejudicially bind the rights of the contenant.  
· A cotenant may lease ALL of the jointly held land to a third party.  The lessee is thereby granted all the rights the possessing cotenant has, but the other cotenant can’t be excluded from the land during the lease.  
· One joint tenant may make a lease of his joint property, but this will bind only his share of it.  
· Due to these rules and factors, D has the same right to enjoy the land as lessor would have.  The wife cannot cancel the lease.


XIV. Marital Interests, Tenancy by the Entirety, Divorce
Marital Interests:
· Separate Property system (Common Law)
· Husband and wife have separate property; ownership is given to the spouse who acquires the property (real or personal).
· Community Property (CA)
· Marital partnership forms a “community” and they share the acquisitions equally
· Earnings of each spouse are owned equally as undivided shares.
· Earnings includes rents, profits, fruits of earnings
· Separate Property 
· Acquired before marriage
· During marriage by gift, devise or descent (inheritance)
· Where separate property and community property co-mingle, there is a strong presumption of community property.  A deed is usually not enough to prove separate ownership.  
· Couples can freely “transmute” the character of their property to separate by written or maybe oral agreement.  
· No dower or curtesy; no tenancy by the entirety.  Husband and wife can CHOOSE joint tenancy or tenancy in common.  
· Property can be conveyed to a third party, but only as an undivided whole.  Both spouses have equal management powers.  
· Community property must be managed in good faith for the benefit of the community.  Fiduciary duty to each spouse.  
· Creditors of either spouse can reach the community property.
· Termination of Marriage by Divorce
· Common Law – Divorce results in equitable division of property, decided by a judge’s discretion according to equitable principles.  Wife is usually entitled to alimony.  Property held in tenancy by entirety is converted tenancy in common.
· Community Property – Property acquired during marriage is split equally amongst spouses.  
Five Categories that demand alimony
1. Compensation due to a standard of living achieved during marriage.
2. Compensation due to child rearing activities.
3. Compensation due to caring for others (elderly relatives, etc.)
4. Compensation due to investment put into spouse’s career progress
5. Compensation due to disproportionate ability for spouse to earn as much as the other.

Three approaches to professional advancement
· Graham (MBA case, Colorado) – Not property
· Mahoney – Reimbursement alimony
· Elkus (NY) – success and career are marital property

Sawada v. Endo
· A husband caused a car accident, and was uninsured.  Husband and wife jointly transferred their property to their sons, to protect their assets from being collected by the victims who were awarded significant damages from the accident.  Is the property, held in tenancy by entirety subject to levy and execution by the husband’s creditors?
· The court adopts the rule that an estate is NOT subject to claims of husband or wife’s individual creditors, during the joint lives of the spouses.  This is the majority of state’s approach.
· The estate of a married couple is a “single unit” and they both equally own the estate.  Husband cannot convey, lease, mortgage or encumber the property without the wife’s consent.  It insulates the wife’s interest from the separate debts of her husband.  
· Court favors the interest of a family over the interest of creditors.  They seek to advance the single-family home structure that was lacking in Hawaii.
· Dissent: It restricts the freedom of spouses to deal independently of each other.  It’s also fraudulent to creditors.  
· 4 groups of states ways to deal with creditors in tenancies by entirety.
· Group I – possession and profits are subject to husband’s exclusive dominion and control.  Separate debts are protected against, though.
· Group II – interest of debtor spouse’s interest in the estate may be sold or levied.
· Group III (the one HI adopts) – No individual conveyance or debt collection
· Group IV – Right of survivorship is alienable during life, but full estate may not be conveyed or reached by creditors.  
Elkus v. Elkus
· Husband and wife are divorcing, wife being a world famous opera singer.  Husband is seeking a share of her “career and status” as marital property.  He took care of the kids, consulted on her career, and was a vocal coach throughout.  She then became one of those most successful opera singers in the world; and her income grew 275 times what it was in her early days.  P states that her career is not licensed and is not an entity like a business, so it’s not “property” of the marriage.  She also began her career before meeting her husband. 
· Court finds that other things besides traditional property concepts are indeed marital property; medical licenses for instance.  
· Court decides that professional careers aren’t restricted to only licensed careers.  
· Law is designed to prevent inequities at divorce, and to restrict property to licensed careers is to discriminate unfairly against people who have great careers that are typically not licensed.
· The extent of his contribution to her career shall allow him to reap the benefits thereof.  

XV. Scope of Marital Rights; Property Division upon Death
Common Law property division upon death
Dower – used by a few states today
· It gives a surviving wife a one-third life estate in each parcel of land owned by her husband which was gained during marriage, and was inheritable (so excludes joint tenancy) by issue.  Dower attaches to real property at the moment of marriage, but is in no way usable until the death of the husband.  The husband is powerless to prevent the wife’s gain of the property at death; even by conveying ownership to another or by creditors.  
· Doesn’t apply with joint tenancy.
· To release dower, both husband and wife must sign a deed transfer, even if title is only held by one of them.
Curtesy – no longer exists
· Similar to dower but applies to a widower at the death of his wife; but it is for ALL real property, not 1/3.  Like dower it attaches to all freehold land which the wife gained during marriage.  Unlike dower, it doesn’t attach to the land unless issue of the marriage were born.  
Modern Elective Share – in Common Law States
· Gives a surviving spouse an elective share in all property that the decedent spouse owned at death (unlike dower which applies to all property ever held during marriage.  Like deferred community property; spouse doesn’t receive a property interest in the others until after the other’s death.  
· The surviving spouse can renounce a will, and take their statutory share if they “elect” to do so.
· Doesn’t apply to life insurance. 

Community property division upon death
· Each spouse has the power to dispose by will of one-half of the community property.  There is NO survivorship feature, as with joint tenancy.  
· If one dies intestate, his or her share of community property will go to the surviving spouse.  
· Stepped-Up Tax basis
· When one spouse dies, the entire community property receives a stepped-up appraisal for tax benefits.  If a house is bought at $100k, spouse dies, and now it’s worth $300k and surviving spouse sells for $325k, the taxable income is $25k.  
Mixing Community with Separate Property
If a spouse buys a house with 1/3 down before marriage, then pays 2/3 during the marriage in a community property state, is it separate or community property?  Three approaches:
· Inception of Right – Determined at the time the purchase was made; would be separate property.  Community is entitled to be paid back, at sale, for the payments made during the marriage, plus interest.
· Time of Vesting – Title does not pass until it’s fully paid off, is community property.  Amount put down before marriage will be paid back, with interest, at sale.
· Pro Rata (CA): - share of title is equal to the amount paid in the given circumstances.

Migrating Couples
· Once property has initially been characterized as community or separate property, the ownership does not change when the parties change their domicile, unless both parties consent to change.   Division laws at death, though, apply in the state where you die.
Rights of Domestic Partners
· Common law marriage applies in 10 states.  To have a common law marriage both parties must manifest their intent to be married and hold themselves out in public as such.  These couples have the same rights as married couples.  Abolished in most states because it was no longer needed, it lacks proof, it dignifies immorality.  
· CA holds that a contract for property division or support can be implied from the conduct of a couple.  Many states reject this approach.
· American Law Institute’s Principles of Law of Family Dissolution says that if a couple shares a residence for a significant amount of time, and share life together according to a detailed list of circumstances, they have certain property rights.  If partnership terminates, the property is divided, if it terminates at death, the surviving partner’s rights depend upon the state’s law of intestate succession.  
Midterm ---------------------------------------------------------------------
Leaseholds: The Law of Landlord-Tenant 
XVI. Introduction, Delivery, Sublease/Assignment
Term of Years – Fixed period with beginning and dates; may be less than a year.  Can be terminable earlier on the happening of some event or condition.  No termination notice required.
Periodic Tenancy – Period to period (e.g. month to month) until notice of termination is given.  In no notice given, period is extended for another period.  For a year lease, half a year notice is required, month to month is 30 days.  If notice is given late, it may hold over another period length.
Tenancy at Will – No fixed duration.  Endures as long as T and LL desire.  Terminates at death of one party.  Not favored
Tenancy at Sufferance: Holdovers – Where a tenant remains in possession after termination.  Forces eviction or consent (creates a new tenancy), implied by cashing a check.  Consent creates (most jdx) periodic tenancy; subject to same terms as original agreement.  
Lease: Represents a conveyance and contract.  Includes a possessory interest, and several promises.  Most leases are form, “take-it-or-leave-it.”  Courts police lease terms on grounds of “unequal bargaining power.”  
Hannon v. Dusch – Holdover tenant.  “English Rule” – LL is responsible to deliver actual possession to T.  “American Rule” – LL is NOT responsible to deliver actual possession.  Court here adopts American.  Still is a minority view.  
Ernst v. Conditt – Lessee sells Go Cart business to D, who renews lease but still holds original lessee for payments.  D stops paying rent.  Court says “assignment”, not “sublease.”  Lessee conveyed whole interest to D, which makes it an assignment.  Sublease would be less than original term, or reserve a reversionary interest.  Intent of document alone is how to decide such a case.  Privity of estate between original T and LL broken by assignment, not by sublease.
XVII. Landlord’s Rights and Remedies
Berg v. Wiley – D evicted P for unpermitted restaurant remodeling, bad state with health code.  D gave notice to fix, P then closed for remodeling.  D then changed locks (self help eviction).  May only use “self help” if there was 1) breach of the lease 2) reentry by LL is peaceable.  There should be a re-entry clause in agreement.  Modern trends depart from self-help entirely.  Only lawful means is through judicial process.  Courts don’t trust LL’s.  Process takes only 3-10 days.
Riverview Realty v. Perosio – No need for LL to mitigate damages at abandonment.  Lease releases all liability.  (Implicit Surrender; just abandoned)
Sommer v. Kridel – Modern trend for LL must try to mitigate (with reasonable diligence) if T abandons lease.  Departure from trad property rules.  Must treat vacancy as part of stock; no more or less important than any other vacancy.  LL has burden of proving attempted mitigation.  (Explicit Surrender; stated intentions to abandon)
XVIII. Tenants Rights and Remedies
Covenant of Quiet Enjoyment – Implied lease term that T has right of possession, occupancy and beneficial use of every portion of leased premises
Independent Covenant – C which, if broken, T is still obligated to pay rent. (i.e. repairs)
Dependent Covenant – C, which, if broken releases T’s obligation to pay rent. (i.e. quiet enjoyment) 
Constructive Eviction – Substantial interference with use and enjoyment.  Must give notice, a chance for LL to fix, and quit premises in a reasonable time. 
Illegal Lease - Substantial defect (i.e. violated housing codes) existing at the outset of the lease.  T can stay, pay no rent, but court may reformulate rent based on the condition.  
Implied Warranty of Habitability – “Safe, clean and fit for humans.”  Covers latent, patent and substantial defects in essential facilities.  Look to housing codes, though not limited.  May vacate, stay and deduct for repairs.  LL notice required.  
Village Commons LLC v. Marion County Prosecutor’s Office – P actually evicted D by suggesting they not use a portion of their office (quiet enjoyment breach due to water leaks, etc.).  D then was constructively evicted by continued breach of COQE, they quit the premises and were relieved of duty to pay rent.  Overcomes express term about not withholding rent under any circumstances.
Hilder v. St. Peter – Conditions so dire, it was an illegal lease and breach of IWOH.  Minor violations which do not affect health and safety don’t apply.  All rent and repairs reimbursed.  No need to vacate premises.  Damages paid for annoyance and discomfort; punitive damages also for reckless, fraudulent and disregard of tenant’s rights.  Notice required for IWOH.  Cannot contract around IWOH.  
XIX.  Selection of Tenants – Unlawful Discrimination
FHA – Cannot discriminate based on race, color, gender, religion, origin, familial status.  Cannot present T&C unfavorable to these ‘protected classes.’  Handicapped, must make reasonable accommodations.  Outlaws advertising a preference.  Exemption for small-fry homeowners, as long as they don’t advertise or use an agent.  
· Disparate treatment: P shows prima face case of discrimination (protected class, was qualified, denied, still remained available).  D must give legit reason for the denial, then show evidence of this, then P must show that those aren’t the real reasons.  
Civil Rights Act of 1866 – Bars only racial (national origin) and ethnic discrimination only.  Applies to all property, not just housing.  Doesn’t address advertising.  Jones v Alfred (1968) barred all discrimination described in the act.  
Texas Dept. of Housing v. Inclusive Communities Project – Allows “disparate impact” claims under FHA.  Conforms with all circuit courts.  Upon P showing DI, burden shifts to D to show legit reason for policy, P can then show alternatives. 
Fair Housing Council of SF Valley v. Roommate.com – FHA doesn’t apply to roommates (relates to advertising).  A “dwelling” is not a shared space within a home.  Too intrusive.  Dwelling stops at door.  
SCOPE OF REAL PROPERTY RIGHTS
XX. Nuisance
Nuisance – Substantial and unreasonable interference with use and enjoyment of land.  
Intentional Private Nuisance – conduct for the purpose of causing nuisance, or knows it is resulting from conduct, or knows that it is substantially certain to result. NOTE: Liable regardless of care exercised to avoid the injury.  
· Liable if, and only if conduct is a legal cause of invasion of another’s interest in the private use and enjoyment of land, and invasion is either
· Intentional and unreasonable; or
· Unintentional and otherwise actionable under the rules controlling liability for negligent or reckless conduct, or for abnormally dangerous conditions or activities.  
Unreasonable tests: 
1. Jost – Is it too much to bear?
2. Restatement Balancing test – Balancing gravity of harm to complaint to see if it outweighs benefit
a. P’s side (Gravity of harm): a) extent and character of harm b) social value of his use c) suitability to locale d) burden of avoiding harm
b. D’s side (utility of conduct) a) social value that law attaches to primary purpose of conduct b) suitability to locale c) impracticality of D preventing harm.
Remedies: Injunction * Damages
Morgan v. High Penn Oil – Intentional release of noxious gasses into residential area.  Negligence operation not at issue.  Nuisance not per se but because of the neighborhood.  Doesn’t matter how much care put to stopping it.  Nuisance was found, injunction.  
Estancias Dallas Corp. v. Schultz – Communal A/C unit in 155-unit apartment building disturbs neighbors.  Balancing of equities to see if an injunction is appropriate.  It is.  No public benefit for having such an A/C unit.  
XXI. Nuisance, cont. Remedies
Public Nuisance: An unreasonable interference with a right common to the general public.
a. Whether the conduct involves a significant interference with the public health, safety, peace; or
b. Whether conduct is proscribed by statute, ordinance, regulation; or
c. Whether conduct is of a continuing nature or has made a long-lasting effect, and, as the actor knows or has reason to know, has a significant effect on the public right. 
Boomer v. Atlantic Cement – Sues for injunctive relief for noise, dust, etc.  Due to continuing nature of plant, grants injunction to P until payment of permanent damages is complete.  No future recovery.  Court does want to legislate air pollution by granting injunctions, best left to legislature.  Damages may spur innovation. 
Spur Industries v. Del Webb Development Co.  – Public nuisance as development moved closer to cattle feed lot.  D can enjoin lot and cease its operations.  But since he “came to nuisance”, must balance and make sure lot isn’t harmed unreasonably.  Since P operated lawfully and didn’t predict encroachment, D must indemnify.  
XXII. Easements: Introduction, Creation
Servitudes: Non-possessory interest in another’s property 
· Easement: Irrevocable right to use or control some aspect of another’s property.
· License: Revocable permission to do something that would otherwise be a trespass.
Affirmative easement – a right to use another’s land
Negative easement – a restriction on what one can do on one’s own land.  Limited to blocking windows, interfering with air flow, removing building support, interfering with flow of artificial stream, possibly view, solar.
Dominant tenement – Estate who benefits from an easement
Servient – Estate being burdened by easement
Easement In Gross – A party or group (fishing club) has an easement (pathway to get to lake)
Easement Appurtenant – Land/estate who benefits/serves, not a group of people.  Has a dominant and servient estate.  Courts favor. 
Profits – The right to take something off the land (timber, minerals, etc.)
Creation:
· Express easement – In writing, complies with SoF.
· By estoppel – License becomes easement after improvements or reliance.  
· Prescriptive – similar to adverse passion.  Openly, peaceably, continuously, and under claim of right adverse to owner, and with this knowledge and acquiescence, used a way over lands for as much as 15 years.
· Implied – by prior use/by necessity.  Based on intention of parties.  Only exists when a larger parcel is divided up and sold. 
Holbrook v. Taylor – Denied use of roadway “license” after many years, while maintaining and improving it with consent.  Owners want to be free of liability for road use and offered it for purchase.  The license became a irrevocable easement by estoppel by use, improvement, and consent by owner.
Van Sandt v. Royster – Homeowner aware that sewer line ran across property and it broke and flooded basement.  He bought free of encumbrances.  Circumstances are key.  Easement was readily apparent (doesn’t need to be visible, just fairly obvious that it exists), necessary for use of the properties, and is implied by prior use because it has been continuously used since larger lot was divided up for sale.  
Quasi-Easement: When land is not yet divided, it is a potential easement that will exist should land be divided.  
Reservation: Easement interest kept when land sold to third party.  
XXIII. Easement Creation, cont.; Termination
Easement Termination:
Release – Requires writing or detrimental reliance on oral release
Expiration – End of time period set in original grant or defeasible easement (upon terminating event)
Merger – When servient and dominant tenement join ownership.
Estoppel – Based on oral release plus detrimental reliance
Abandonment – when easement owner acts in a way to show unequivocal intent to abandon.  Permitting easement to be blocked, or oral release coupled with failure to maintain. 
Condemnation – Government condemns
Prescription – Servient owner impairs easement.  Same prescription requirements as creation of easement
*Easements only extend to servient tenement, doesn’t extend to other parcels.
Othen v. Rosier – Levee encroached on existing “easement by necessity” of landlocked parcel.  P must show 1) there was unity of both estates at one time 2) roadway is a necessity, not a convenience and 3) necessity existed at time of the severance of the two estates.  At time of severance, original owner did NOT need to use that roadway.  Not prescriptive because use was permitted.  
Brown v. Voss – P had easement, purchased contiguous parcel, used it to reach new parcel.  Easement appurtenant to one parcel does not extend to another.  P argues no burden; doesn’t matter.  But due to facts, no injuction.  
XXIV. Negative Easements: Real Covenants and Equitable Servitudes
Real Covenant – Promise to do or not do something on burdened parcel.  Runs with land.  Money damages. Requires writing
Equitable Servitude – No money damages, just specific performance.  Can be inferred from a common scheme.
Vertical Privity – Successors to original covenanters.  “Strict” when full durational interest is conveyed.  “Minimal” otherwise.
Horizontal Privity – Origin of the promise.  Means that there was a conveyance of land attached to agreement.
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Sanborn v. McLean – Gas station in affluent neighborhood.  Equitable servitude.  Constructive notice based on neighbors is sufficient.  Common development scheme by original owner.  
Runyon and Williams v. Paley – Building condos on lakefront property.  Williams have proper horizontal and vertical privity.  Runyons do not because they purchased before covenant was made, but still may have ES case. 
XXV. Servitude Enforcement, Termination; Common Interest Communities
Termination of covenant:
Merger * Release: Dominant estate deciding to release covenant * Acquiescence: Permitting violations, stopping short of abandonment * Abandonment: Manifesting intent to give up entirely (by building, or allowing building that violates)
Termination of Equitable servitude:
Unclean hands: acting in unfair manner * Laches: Fails to bring suit within reasonable time (bars enforcement only) * Estoppel: Dominant acts in a way that RP would believe shows is abandoned * Eminent Domain: Gov’t buys out
Changed Conditions – Western: Covenants remain if their purpose hasn’t been “thwarted” and are still of real value to homeowners.  West: Strict.  Zoning doesn’t trump private agreement.  
Neponsit Property v. Emigrant Industrial Savings Bank – An affirmative act (paying HOA fees) can be a running covenant.  Fees are for common enjoyment of property owners.  HOA is assignee of the benefit of covenant.  POA has proper privity in substance if not in form.
Western Land Co. v. Truskolaski – Covenant for residential use only.  Town increased in size and activity, it would be appropriate to build a store.  P hasn’t satisfied burden of showing area is now “unsuitable” for res purposes.  Purpose needs to be “thwarted” to terminate the covenant.  
Rick v. West – Residential purposes only.  Great demand for a hospital.  D refuses to release covenant.  Covenant is still valid, no balancing of equities.  Strict.
Nahrstedt v. Lakeside Village Condominium – Cat restriction by condo HOA.  More weight given to original master deed over HOA rules.  Non-enforcement on deeded covenants only when arbitrary or violates public policy or constitutional right.  Contracts must be stable, and we can’t allow one person to escape obligation or will upset expectations of all parties governed by the same instrument.  Condo community can vote down these things.  
LEGISLATIVE LAND USE CONTROL AND CONSTITUTIONAL LIMITS
XXVI. Zoning Authority, Structure, Scope
“Police power” – Not enabled by constitution, power comes from states’ “Zoning Enabling Acts”
Three conventional categories: Use districts * Height districts * Area/Bulk Districts (“Floor area ratio”)
The “General Plan” – Zoning must conform.  Highly local in character.  
Flexibility: Variances * “Special exceptions” by permit * Zoning amendments (change in statute)
Euclid Standard of Review: If provisions are clearly arbitrary and unreasonable, having no substantial relation to public health, safety, morals or public welfare.
Village of Euclid v. Ambler Realty Co. – Zoning ordinances must be justified by police power for public welfare.  Court will use doctrine of nuisance to determine legitimacy.  Here apartments are seen as nuisance to single-family homes.
Stoyanoff v. Berkeley – Unusual architecture in affluent community.  Zoning ordinance and architectural board protects home values in the area.  Decrease in value will affect public welfare therefore it’s legit and not arbitrary and unreasonable.
XXVII. Public Use, Physical Occupation
Eminent Domain: Power of gov’t to force transfers of property from owners to itself.  “Condemns” property in exchange for market value (‘Takings Clause’ of 5th Amendment)
Kelo v. City of New London – P’s refused to sell house for development project, even though home itself is not “blighted,” the whole area is deemed as such.  Gov’t cannot “take” property and give to another.  When viewed as a whole, this is a “public purpose”, promoting economic development is an accepted function of gov’t.  Can exercise eminent domain.  Dissent: Slippery slope of giving property to those who will make “better use” of it.  An abuse of “public use” doctrine.  
Loretto v. Teleprompter Manhattan CATV Corp. – Cable box on apartment building.  A “permanent physical occupation” is a per se taking requiring compensation.  **per se taking.  Anything less undergoes balancing test to determine taking
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XXVIII. Nuisance and Regulatory Takings
Penn Coal: If a regulation goes too far = Taking
· Extent of diminution in value is critical
· If there is “average reciprocity of advantage” less likely to be a taking (pillar of coal)
· Exception for regulating nuisance 
· Raises conceptual severance (denominator) problem.  Courts tend to look at property as a whole.
· These Issues get folded into Penn Central Test
Penn Central Test:
1. Economic impact on the claimant, particularly 2. Interference with “distinct investment-backed expectations” and 3. Character of governmental action (Is it physical-ish? Average reciprocity of advantage or singling out? Gov’t interest?)
Hadacheck v. Sebastian – Brick maker rezoned can no longer manufacture bricks.  Cities must change, this is arbitrary, and he retains the rights to extract the clay, so there’s no taking.  
Pennsylvania Coal Co. v. Mahon – State statute prohibits mining where it can cause homes to sink.  Statute then goes beyond regulation and becomes a taking because devaluation had gone too far.  Requires compensation.  Dissent: shouldn’t have to pay to uphold safety.  
Penn Central Transportation v. City of New York – Remodeling Penn Station.  Not a taking.  Can continue its current operations, just not these proposed new additions.  Regulation not sufficient to require eminent domain proceedings. See above test.  
XXIX. Total Wipeout
Lucas Total Wipeout Rule: When owner of real property has to sacrifice ALL economic beneficial uses because of a regulation, he has suffered a taking.  No balancing; per se rule.
· Exception: If proscribed interests were not part of the title to begin with (background principles).  Looks to, 
· State nuisance law, Restatement Rules, Longstanding use by similar owners.
· Background principles of nuisance and property law that prohibit their use.
Palazollo v. Rhode Island – Wetlands builder.  Makes clear that pre-existing regulation doesn’t automatically make it a background principle.  Total wipeout must be TOTAL.  P has land left to build on.  
Tahoe-Preservation Council v. Tahoe Regional Planning Agency – Moratorium on building for 6 years.  Splitting property rights into segments (this one being time based “temporal”) is not applicable to takings.  Viewed as a whole.  Merely a “Delay” in development rights.  
XXX. Exactions
When a property owner applies for a building permit, city may impose a condition on development that benefits the city.  These are “Exactions.”  Nolan = “Essential nexus” between city’s goal and the exaction.  Dolan = “rough proportionality” must prove that required dedication is related in nature and extent to the impact of development.
Nolan v. California Coastal Commission – In getting permit to build a new beachfront home, city demanded footpath to beach to aid “public visibility” the beach.  Condition fails to further the goal that is the pretense for the condition.  Exaction isn’t proper, and the government must pay for an easement if they want the footpath.  No essential nexus. 
Dolan v. City of Tigard – Hardware store expanding near stream and floodplain.  City premises permit on expanding bike path and expanding public greenspace.  No compelling reason for either.  
TRANSFERS OF REAL PROPERTY
XXXI. Statute of Frauds, Marketable Title, Physical Defect Disclosure
Time periods with contract sales.
1. Preparation 
a. SoF except: Reliance on oral agreement may substitute, when seller knew of reliance. (Hickey)
2. Signing of sales K creates Executory Period
a. Contingent K
b. Limited bases for backing out
i. Marketable Title Issues – Lohmeyer
ii. Disclosure of Defects – Stambovsky, Johnson
c. Disclosures, financing, inspections, title search, etc.
d. Down payment/earnest money required
3. Closing – transfer of title 
4. Post-Closing 
a. Contract “merges” with deed.  Suits now based on deed warranties
Marketable Title: Implied condition of Contract of sale.
· Title is unmarketable and buyer can rescind where substantial defect exposes buyer to litigation.  (Loh)
Disclosure of Defects (discuss different jdx standards)
· Traditional: Caveat Emptor – exception where condition has been created by seller and wouldn’t be discovered by prudent purchaser, constitutes basis to rescind. (Stambovsky)
· Changing norms toward mandatory disclosure (CA, FL)
Deeds: 
General Warranty (most common) warrants title against all defects whether they arose before or after grantor.
Special warranty – only against grantor’s own acts, not the acts of previous or others. 
Quitclaim – no warranties.  Simply conveys whatever title grantor has, if any.
Covenants of Title (Inherent to every deed)
Present: 
· Seisen – Grantor is owner of the estate described in the deed
· Right to convey
· Against encumbrances 
Future 
· Warranty – Grantors promise to defend title against other lawful claimants, compensate for loss by superior title
· Quiet Enjoyment – grantee’s possession will not be disturbed by anyone with superior title
· Further assurances – Grantor will take actions reasonably necessary to perfect grantee’s title.
Hickey v. Green – Deposit on oral agreement.  P sold house (performed) in reliance and D knew of this reliance.  Calls for specific performance of K.  Exception to SoF.
Lohmeyer v. Bower – Property sold “free of encumbrances” but was restricted by covenant and zoning issues.  Municipal restrictions do not necessarily make title unmerchantable, but being in violation does if it leaves the purchaser open to litigation.  Defect must be substantial and one to cause injury to buyer.  K invalid.  
Stambovsky v. Ackley.  Haunted house.  No more caveat emptor, seller must make an effort to disclose that which cannot be discerned from inspection, if indeed the seller created the condition.  
Johnson v. Davis – Said roof was fine, but leaked like crazy.  Seller was under an obligation to disclose defect which was not readily apparent to buyer and materially affects its value.  Otherwise would be unfair.  
Brown v. Lober – Mineral rights had been sold by previous owner, then current owner attempted to sell those rights but couldn’t.  Sued for constructive eviction by breach of COQE.  QE had never actually been disturbed.  Couldn’t sue under seisen because statute of limitations had run out.  
XXXII. Deed Warranties; Recording Acts
Deed Validity – Deed is valid as between original owner and subsequent owner once delivered.  Doesn’t turn on recording.  Forged deed invalid; fraudulent deed may be valid.
After closing – Sales K merges with deed; suits are on deed warranties NOT the K (unless K explicity states that provisions survive closing)
Title – 
Title insurance protects buyer’s interest.  Title suits are brought upon insurer. 
Title Assurance done by title companies.  County offices contain land title records.  Indexed by tract or grantor/grantee
Recording – Deeds * Mortgages * Leases * Options to sell * Pending action * Wills * Judgment Liens/Affecting Title
Recording Statutes protect bona fide purchasers (not donee’s) that meet three requirements.
1. Subsequent purchaser (includes non-possessory interests like easements, mortgages)
2. For value
3. Meets notice and/or recording requirements (Three broad approaches:)
a. Notice statutes: Subsequent BFP prevails if she had no notice at time of purchase.  Recording creates notice, so these statutes are incentives for initial purchaser to record.
b. Race-notice statutes: subsequent purchaser prevails if she had no notice and records first.
c. Race statutes: Notice irrelevant – issue is first purchaser for value to record.
Notice = *Actual * Record (if properly recorded, you have notice) * Inquiry (RP would have made inquiry)
Rosengrant v. Rosengrant – Uncle wishes to deed farm to nephew.  Creates deed to be recorded at his death, stores in bank in envelope with his and nephew’s name on it.  Delivery merely symbolic.  Delivery must divest ownership completely and immediately to be valid.  
Harper v. Paradise – Mention of previous deed in recorded deed served as “inquiry notice” to purchasers that there may be other interests in the property.  Here it was a life estate remainder.  Court finds for remaindermen, not purchasers.  
XXXIII. Discriminatory Covenants, Fair Housing Act Revisited
Shelley v. Kramer – Pre-FHA covenant against non-white purchasers.  While the 14th amendment doesn’t cover agreements between private individuals, court enforcement of discriminatory covenants is such a violation.  
