Property Outline – Fall 2016/Spring 2017

Fundamental Concepts

Basics
I. Property law defines relationships between people with regard to ownership of things. 
II. Bundle of sticks:
a. An owner has a bundle of sticks which includes a number of property rights. He can give up some rights (some sticks) and still retain his ownership.
i. Right to exclude
ii. Right to occupy

First in Time: Acquisition by:
III. Discovery/Conquest
a. Discovery: The sighting or finding of unknown or unchartered territory. Frequently accompanied by symbolic taking possession, acts that give rise to an inchoate title that must subsequently be perfected, within a reasonable time, by settling in and making an effective occupation.
i. Being first establishes ownership but can be contested
ii. Johnson v. M’Inchosh – Johnson was granted land from the Natives first. M’Intosh later was granted the land from the US government. Court rules that M’Intosh has true ownership because natives didn’t have ownership to transfer because they left the land as wilderness. They weren’t using or benefitting the land but the US government was.
1. Rule: To satisfy the condition of ownership by first in time, occupier must improve and use the land according to the labor theory. 
iii. Black Hills Institute v. United States – While excavating fossils in South Dakota, P discovered valuable T-rex fossil and paid landowner $5,000 for right to excavate. 2 years later federal offices seized fossil on grounds that removal violated federal criminal statutes as land was held in trust under the Indian Reorganization Act of 1934 and thus, the landowner did not have the authority to sell the fossil. Court held that the fossil was not personal property but real property and thus was part of the land and property of the US government. 
1. Rule: Real property includes land itself or immoveable property which is affixed to the land and thus ownership belongs to the true owner of the land, not someone the land is held in trust for.
2. Real property: Land and the improvements attached to the land
a. Building, fences, dams 
3. Personal property: All property other than real property 
a. Cars, books, tables, clothes, etc. 
4. Policy: P argued that we are moving as a nation to giving Native Americans more autonomy and letting them make their own decisions so they should have the right to make this sale. The court decides that this is not an issue for the courts to decide and it would be up to Congress to change the law. (Policy argument about the role of the courts)
b. Conquest: Taking possession of enemy territory through force, followed by formal annexation of defeated territory by the conqueror
c. Pros:
i. Historically done and promotes certainty 
ii. Administrative efficiency
iii. Each according to his need
iv. Promotes economic activities
d. Cons:
i. May not be best for society
ii. Questions on proving ownership may arise
iii. Encourages overconsumption
iv. Doesn’t include questions of right and equality
e. Labor Theory: Mixing labor with land makes it property
i. When you add value to land that is unowned through your own labor, you own it not just because you were first but also because you used your body, which you clearly own, to turn it into something new
1. Law of Accession: When one adds to the property of another by labor alone
ii. Pro: Promotes productive use of land, utility, social wealth and efficiency 
iii. Con: User isn’t forced to take into account how to use the resources wisely or what costs and benefits exist 
IV. Capture
a. Rule: Mere pursuit of wild animals is not sufficient to establish ownership of wild animals. Mortal wounding or depriving animal of its liberty does suffice.  (Farae naturae) 
i. Pierson v. Post - D was in pursuit of a fox with dogs and hounds at his command in an uninhabited wasteland when P, saw the pursuit, but to prevent D’s capture of the fox, he himself killed and carried the fox off. D did not establish sufficient occupancy by pursuing the fox and therefore has no right to possession. 
b. Exceptions: 
i. Courts may look to industry custom
1. Ghen v. Rich – Whales are too large to capture immediately after harpooning. Each boat has its own unique mark to identify who killed the whale. Common practice is that whoever finds it washed up, notifies the captor and receives a reward. P shot and killed the whale in question with a bomb-lance. It sunk immediately and three days later was found stranded on the beach by D. Instead of spreading word, D advertised the whale for sale at auction and sold it to the respondent who shipped off the blubber and tried out the oil. D did not know the whale had been killed by P but could have known if the proper protocol was followed. Court ruled that even though he didn’t physically capture the whale, he gained possession by mortally wounding it since capture is impossible in that situation. The court looked to the industry custom for the rule 
ii. Malicious interference of trade gives P rights
1. Keeble v. Hickeringill – P owns a piece of land on which there is a pond where he uses duck decoys to attract wildfowl where he then captures them. D intentionally discharged guns laden with gunpowder, and with the noise and stink of the gunpowder scared away the wildfowl. Court looked at disturbance rather than ownership and relied on Theory of Malicious interference with trade. They are both legally allowed to pursue ducks on their own property, but D was not allowed to enter P’s land and directly interfere.
2. Rule: He who hinders another in his trade/livelihood is liable to an action for hindering him. Malicious interference of trade is actionable. 
3. Constructive possession: Legal possession of anything on your land. Physical possession is not required. 
4. Ratione Soli: Constructive possession of an animal when it’s on your own land.
c. Possession: Requires simultaneous intent to possess and actual control of the property
i. Intent to possess: An intent to control or exclude others from it
ii. Actual control: Physical control over the item
iii. Popov v. Hayashi – A homerun ball was hit into the crowd. P made contact with the ball in his glove but dropped the ball when the crowd around him attacked and knocked him over. D was the first person to take full possession and pick up the ball in the crowd. Neither acted illegally nor partook in the violence of the crowd. They both intended on catching the ball. The issue was whether P had possession before D acquired possession because conversion doesn’t exist unless he had the ball. The court concludes that both parties have equal claim to ownership so there will be equitable division where the ball will be sold and the profits split equally. This highlights the relational ownership of property because no one has a superior claim to ownership. They have equal claim to each other but superior to everyone else in the world. Thus there is a hierarchy of rights to ownership. The court rejected his comparison to wild animals where complete control was not required. 
1. Conversion: Wrongful exercise of dominion over the personal property of another
a. To have a valid claim, P must show he had title, possession, or right to possession
b. The act must be intentional to gain possession but doesn’t have to be intentional to convert someone else’s property (you don’t have to know it’s someone else’s, you just have to intend to take possession yourself)
2. Rule: Where an actor undertakes significant but incomplete steps to achieve possession of a piece of abandoned personal property and the effort is interrupted by the unlawful actions of others, the actor has a legally cognizable pre-possessory interest in the property 
3. Gray’s rule of possession: Must retain enough control that incidental contact doesn’t dislodge it
d. Fugitive Resources
i. Oil and Gas: fugitive character because they wander from place to place
1. Similar to wild animals
ii. Water: 
1. Groundwater: 
a. English Rule: Free use without regard for others – rule of capture
b. American Rule: Absolute ownership for whoever captured it
2. Surface water: 
a. Prior appropriation principle: First to make beneficial use of it, owns it
b. Riperian water rights: Each owner of land along a water source has a right to reasonable use of the water
V. Creation: Intellectual Property
a. Broad concept: Property in ideas and persona
b. Cases often underline tension between labor and utilitarian theories
c. International News Service v. Associated Press – Parties are competitors in the gathering and distribution of news and its publication for profit in newspapers throughout the United States. INS was taking early publications of AP from eastern territories and taking the information and selling it to their subsidiaries in western areas, thus making a profit and damaging business for the AP. Based on the character of news, the value is in reporting it while its fresh even though technically owned by everyone. Therefore, as competitors, it was unfair to do what INS did. If a reader had shared the news it would have been different because they were not competitors doing it for profit.
i. Policy: Allowing this would render publication profitless for news-gatherers and would be detrimental to the industry 
ii. Relational property rights: Opposite of Popov. There, the 2 had property rights to the ball and could keep everyone else out. Here, they can’t keep public out but they can keep each other out. 
iii. Rule: There is a quasi-property interest in news collected by an agency against other news collection agencies. It is unfair business competition for a news collection agency to distribute the news collected by another news collection agency.
iv. Cheney Brothers v. Doris Silk – D used P’s fabric design and sold it for profit. The court decided that the ruling in INS was only applicable to hot news and was not a general rule of industry. Therefore, fashion has not yet been granted any protective property rights.
1. Rule: Quasi-property rights are only for hot news
2. Rule: A man’s property is limited to the chattels which embody his invention; unless a protected right exists, others may imitate these
v. Smith v. Chanel – Goods can be imitated
1. Policy: The public good is served by offering comparable goods at lower prices. 
d. Copyright
i. Protects works of authorship, such as writings, music, and works of art that have been tangibly expressed 
1. Unique manner of expression, not ideas
ii. Elements:
1. Originality
a. The work must be an independent creation of the author and must demonstrate at least some minimal degree of creativity
2. Work of authorship
a. Literary works; musical works; dramatic works; pantomimes and choreographic works; pictorial, graphic, and sculptural works; motion pictures and audiovisual works; sound recordings; and architectural works.
b. Not covered: idea, procedure, process, system, method of operation, concept, principle, or discovery. Strictly functional works like procedures (protected by patents). 
3. Fixation 
a. Fixed in some type of tangible medium
b. Requires Work to be “sufficiently permanent or stable to permit it to be perceived for a period of more than a transitory duration.” 17 U.S.C. Sec. 101.
iii. Extent of protection
1. Facts not protected
2. Compilations of facts possibly protected (if it meets criteria)
3. Lasts for life of author plus 70 years
4. Facts narrated by author are not protected because they did not originate with author but compilations can be protected 
5. Feist Publications v. Rural Telephone Service – P was the only service provider in northwest Kansas. In it, it has white and yellow pages. D is a publishing company that specializes in area-wide telephone directories. It also publishes white and yellow pages. In an effort to compile 11 different telephone services areas into one directory, D requested the directory from all providers in the area but P declined. D hired an investigator to get that information but still had to 1,309 listings from P’s directory. P sued D for copyright infringement. Court ruled that the facts are not original so they are not copyrightable. The compilation of those facts is also not copyrightable because it does not satisfy the minimum standards for protection. 
a. [bookmark: _GoBack]Rule: Facts are not copyrightable but if you put together facts in an original compilation, then they may be.
iv. Infringement: The copyright holder must prove:
1. He holds a valid copyright in the work
2. Defendant copied the work
3. The copying was an improper appropriation
a. Copied so much of the original material that the two works are substantially similar
v. Defense
1. Fair use: The privilege in others than the owners of copyright to use the copyrighted material in a reasonable manner without his consent. Decided on a case by case basis. 
a. Factors identified by Congress to balance: 
i. Purpose and character of the use
ii. Nature of copyrighted work
iii. The substantiality of the portion used in relation to the copyrighted work as a whole
iv. Effect on the potential market for or value of the copyrighted work
2. Harper and Row Publishers v. Nation Enterprises – P were publishers of President Ford’s unpublished memoirs. They had entered into an agreement with Time for exclusive prepublication rights. D obtained a stolen copy and used it to publish a hot news story. They published their article first and Time pulled out of the deal. P sued for copyright infringement. D claimed fair use defense. The article was used to make a profit and in bad faith; it used a small but substantial portion of the book with the author’s individual expression; and cost P money. Their use was not reasonable.
a. Rule: Copyright owner gets the right to first publication
b. Policy: Damages marketability of first serialization rights in general
e. Patent
i. A limited duration property right relating to an invention, granted by the US Patent and Trademark Office in exchange for public disclosure of invention
ii. Protects processes or products that are novel, useful, and nonobvious
iii. Grants monopoly for 20 years
iv. Can’t patent laws of nature, things that exist in nature
f. Trademark
i. A word, phrase, symbol or design, or a combination thereof, that identifies and distinguishes the source of the goods of one party from those of others
ii. Protected against use that could cause confusion – benefitting both the public and the mark holder
iii. Lasts until abandoned or becomes generic (EX) Kleenex)
iv. Can include band names (EX) Dixie Chicks)
g. Right of Publicity 
i. Developed in the late 20th century. About ½ of states recognize as property interest
ii. Alienable and inheritable
iii. Generally, forbids unauthorized commercial use of one’s name or likeness and aspects of one’s identity 
iv. Grounded in privacy rights
1. Elements:
a. D use of P’s identity
b. The appropriation of P’s name or likeness to D’s advantage, commercial or otherwise
i. Does not require that appropriations of identity be accomplished through particular means to be actionable 
ii. EX) Here’s Johnny Toilets 
c. Lack of consent
d. Injury
v. White v. Samsung Electronics – Samsung ran an ad featuring a robot dressed in a wig and gown, standing beside a Wheel of Fortune board. They called the this the “Vanna White ad.” P sued under Civil Code 3344, common law right of publicity, and Lanham Act. 
1. Rule: A court may consider the surrounding circumstances when determining whether a celebrity’s identity has been used. Not limited to name and likeness.
2. Policy: Concern over overprotecting intellectual property rights because creativity is impossible without a rich public domain. 
vi. HYPO – Guy playing role in a movie and studio making action figure of his character
1. Not like Vanna White because she was her TV persona (identity)
2. This was a separate identity that the movie writers created and it existed before Carl was cast to play this role 
3. Character can be so associated with a character that he ends up being known for that (Han Solo/Harrison Ford) but this was a supporting role in the movie
4. It didn’t have a face so it didn’t even resemble him. Only analogous feature is the walking stick. Unlike in Vanna White, it had her hair, jewelry and she was standing by the game board.
h. Property in One’s Person (Body parts)
i. Moore v. Regents of UC – D removed P’s spleen and blood products to save his life. D knew that these blood products had great economic value, didn’t tell P, and developed the cells without his consent, had it patented and made lots of money. Court holds P does not have a cause of action under conversion because he does not have an ongoing property interest in his cells after they are removed. Also, the cell line was factually and legally distinct from the cells taken from him so he has no claim in the patent. There was a breach of fiduciary duty because P did not consent.
1. Rule: Once cells leave a person’s body, they are no longer that patient’s property.
2. Not the same as right of publicity because everyone’s cells are the same, there is nothing unique. 
3. Policy: Health and safety issues would arise. It would hinder research and donations. We don’t want a marketplace of organs.
i. Right to Exclude
i. Intentional Trespass (Intentional Intrusion on Land)
1. One is subject to liability to another for trespass, irrespective of whether he thereby causes harm to any legally protected interest of the other, if he intentionally or with knowledge to a substantial certainty
a. enters land in the possession of the other, or causes a thing or a third person to do so, or 
i. may be momentary
ii. throwing, propelling, or placing a thing
b. remains on the land, or 
c. fails to remove from the land a thing which he is under a duty to remove.
ii. Intrusions upon, beneath, and above surface of earth
1. Except as stated in subsection (2), a trespass may be committed on, beneath, or above the surface of the earth
2. Flight by aircraft in the air space above the land of another is a trespass if, but only if, 
a. It enters into the immediate reaches of the air space next to the land, and
b. It interferes substantially with the other’s use and enjoyment of his land
iii. Intended intrusions causing no harm
1. One who intentionally enters land in the possession of another is subject to liability to the possessor for a trespass, although his presence on the land causes no harm to the land, its possessor, or to any thing or person in whose security the possessor has a legally protected interest
iv. Intrusions under mistake
1. One who intentionally enters land in the possession of another is subject to liability to the possessor of the land as a trespasser, although he acts under a mistaken belief of law or fact, however reasonable, not induced by the conduct of the possessor, that he
a. Is in possession of the land or entitled to it, or 
b. Has the consent of the possessor or of a third person who has the power to give consent on the possessor’s behalf, or 
c. Has some other privilege to enter or remain on the land
v. Intrusion: possessor’s interest in the exclusive possession of his land has been invaded by the presence of a person or thing upon it without the possessor’s consent
vi. Jacque v. Steenberg Homes – D was trying to move a mobile home through P’s property. P said on numerous occasions that they did not allow this but D still plowed through their private property in order to transport this mobile home. There was another route but that route was more difficult. Once P found out, he called the sheriff and D was cited $30. P sued D for intentional trespass and was awarded $1 in nominal damages since there was no damage to the land plus punitive damages.
1. Rule: A jury has discretion to award punitive damages for intentional trespasses, even if compensatory damages were not warranted and only nominal damages were awarded. The harm is not on the land, it is on the right to exclude.
vii. Trespass and necessity
1. Rule: Right to exclude is central to property rights but not unlimited. But, in some cases, owner will not be allowed to exclude people from property if it will interfere with the rights of others invited onto the land.
2. Property rights serve human values and they are not absolute
3. State v. Shack – Ds entered private property to aid migrant farmworkers employed and housed there. Both Ds worked for government non-profit orgs. They approached the camp where the farmworkers were housed and were confronted by the land owner. Landowner offered to find the injured worker, and as to the worker who needed legal advice, he offered to locate the man but insisted that the consultation take place in his office in his presence. Ds declined saying that they had the right to see the men in the privacy of their own home. Landowner called police who executed formal written complaint charging violations of the trespass statute. Court held that the right to exclude does not give the excuse to withhold resources and rights to the people invited onto the property. 
j. Right to Abandon
i. Elements:
1. The owner must intend to relinquish all interest in the property, with no intuition that it be acquired by any particular person, and
2. There must be a voluntary act by the owner effectuating that intent
ii. Pocono Springs Civic Assoc. v. MacKenzie – D owned a vacant lot in the Pocono Springs Development. After a couple of failed sales, they decided to abandon the property but no one wanted to accept it. They stopped paying real estate taxes and the Tax Claim Bureau tried to sell it but there were no buyers. P sued D for dues. Even though D tried to abandon their property, they still retained the recorded deed in fee simple perfect title. The person who has the record title is presumed to be in possession of the property.
1. Rule: In order to legally abandon real property, the owner must successfully divest himself of all right, title, claim, or possession of the land.
VI. Property Theories
a. Utilitarian Theory – Efficiency of use - Demsetz
b. Tragedy of the Commons
i. Everybody has a benefit from using an area, but because they don’t own it they don’t have much of an interest in cleaning it up. 
1. Doesn’t protect future generations from depletion of resources
2. Community property owners don’t look out for each other they just reap the benefits without giving back.
a. Raising cattle. Everybody will put their animal out to graze and they get a benefit from that. Downside because some of the grass is getting eaten, and if you use too many animals at once you’ll kill the grass, but each individual actor will say they aren’t killing the grass.
b. Utilitarian theory: breaks land down based on purpose thus breaks parties down to more manageable numbers to groups with common views.
3. With privatization, people are less likely to overuse their own resources
a. But things like pollution may be greater with everyone doing it on their own.
ii. Externality: How something someone does effects the others in the group
iii. Transaction Costs: Costs of coming together, doing business, enforcing
iv. Holdouts: Someone who doesn’t agree with the group and wants different terms
v. Free riders: Someone who benefits from the resources but doesn’t contribute

Subsequent in Time
VII. Find
a. Finder: one who takes control of lost property and intends to maintain possession of it
b. The title for the finder is good as against the whole world but the true owner or prior possessor 
c. Hierarchy of ownership
i. True owner
ii. First Finder
iii. Secondary Finder
d. Finder protected even if she is a thief – why?
i. Prevent endless series of unlawful seizures and reprisals
ii. Unnecessary litigation
iii. Encourages bailments 
iv. Possession is good title against all the world except those having better title
e. Remedies:
i. Trover: Value of the item
1. P has the burden of proof for the value of the item
ii. Replevin: return of the item
f. Bailments: Rightful possession of goods by a person (the bailee) who is not the owner. They never gain property interest. 
i. Voluntary: when bailor hands over goods (EX) laundry or coat check)
ii. Involuntary: lost or misplaced items for owner 
1. Voluntary from possessor’s viewpoint
iii. Modern standards of care for bailees: reasonable under the circumstances 
g. Policy reasons for granting ownership to possessors against all but the true owner
1. Protect owners who don’t have receipts
2. Encourage bailments
3. Protect peaceable possession and discourage theft
4. Protects honesty of finders who turn things in
5. Encourages items to be put back into circulation 
h. Armory v. Delamire – P found a jewel and took it to D’s shop to be appraised. D’s apprentice took the ring and delivered it back without the jewel refused to return it to P. Court says D has to pay for value of the jewel if can’t produce it and show its value, he’ll have to pay for the highest quality jewel. He didn’t have formal title but he had possession. He established dominion and control and the law values that.
i. Finder v. Premises Owner
i. Factors
1. Inferences about how item got there:
a. Lost or abandoned to finder
b. Mislaid to premises owner
c. NOTE: based on assumptions about a person who is absent
2. Where item is found
a. Embedded in soil or attached to land to premises owner
i. Exception in states using Treasure Trove doctrine
b. Lying on top of land may be different
3. Nature of place
a. Public v. private home 
b. Potential exception for home owner not in possession, not exercising sufficient dominion)
4. Purpose of finder’s presence 
a. Employee: working as an agent of the employer may give employer right to possession
ii. Hannah v. Peel – D obtained the house in question but never resided there. It was requisitioned to be used for quartering soldiers and D was compensated for its use. P was stationed at the house and found a brooch on top of a window frame, loose in a crevice. He informed his commanding officer of the find and turned it over to the police. 2 years later, the owner had not been found so the police gave the brooch to D who sold it to a second party who resold it. There was no evidence that D had any knowledge of the existence of the brooch before P found it and he had offered P a reward. P refused the reward maintaining that he had a right to the brooch as against all persons other than the owner, who was unknown. Court held that because D was never in physical possession of the premises and the brooch lying unattached on top of the land, P was first finder. 
iii. Bridges v. Hawkesworth – Bank notes in a store. When no owner was found, P sought to get them from store owner. Court held they belonged to the finder because owner never had control over them. They were lost, doesn’t matter if they were lost inside a store. 
iv. South Staffordshire Water v. Sharman – P found 2 rings at bottom of pool but he was working for water company to clean pool. He was acting as an agent so employer had the right. 
v. Ewes v. Briggs Gas – Company had leased land for mineral rights found ancient boat while excavating. Court held boat belonged to property owner who owned and operated control of property at all times. 
j. Lost vs. Mislaid Property
i. Lost: true owner unintentionally and unknowingly dropped or lost property. Finders have superior rights to all except true owner or prior possessor
ii. Mislaid: true owner intentionally placed property in a given location, forgot about it or intending to return for it. Property owners usually have superior rights to finders. 
1. Policy: To facilitate getting it back to true owner. If true owner wants to find it, he will more likely go back to where it was mislaid.
iii. McAvoy v. Medina - P found a pocketbook on the table while getting a haircut at D’s barber shop, and showed it to D. P left the pocketbook with D so that efforts could be made to see if the owner would claim it. After no owner came forward, P demanded that the money as the finder of the pocketbook, and D refused. It was mislaid property so possession goes to barbershop owner.
VIII. Adverse Possession
a. A person who entered land as a trespasser and uses the property for enough years becomes the owner of the property and defeats the rights of the true owner even if the latter had title.  
b. Elements
i. An entry that is actual and exclusive
1. Starts the clock for the statute of limitations running
2. Not shared with the general public or owner
3. Exception for color of title: Possession of a part makes constructive possession of the whole when you have a faulty deed.
4. Van Valkenburgh v. Lutz -  D owned land next to empty lots. He began farming on the land for many years and he’d been on the land long enough to go over the SOL. Court said not the right kind of entry and possession, lack of improvement in the land, didn’t use every bit of the land, stuff he had on the land was junk. He knew chicken coup wasn’t on his land when he built it. He built the garage thinking it was his land. D earlier also sued for an easement, claiming the land wasn’t his. Court basically says you can only adversely possess something that’s yours because you need the state of mind that it belongs to you when you adverse possess. (not necessarily true) 
ii. Open and notorious
1. Something usual owner should know about or could find out if they were paying attention
2. Constructive notice is sufficient. We don’t care what landowner actually knew. We’re focused on whether the adverse possessor’s actions were sufficient to put a reasonably attentive landowner on notice
3. Rule: Actual knowledge is required for minor encroachments along common boundaries
a. Mannilo v. Gorski - D owned the lot adjacent to P. After making structural changes to the rear of the structure, the steps were lengthened but not widened and ended up extending 15 inches into the plaintiff’s property. Court adopts new rule: we hereby hold that no presumption of knowledge arises from a minor encroachment along a common boundary. In such a case, only where the true owner has actual knowledge thereof may it be said that the possession is open and notorious. 
iii. Continuous for the statutory period
1. Not necessary to be constant
2. Use as an average true owner under the circumstances
a. EX) as a summer house
3. Tacking: Adding the time the first adverse possessor used the property to the time the second possessor used the property
4. Privity: Voluntary conveyance by contract of sale, gift, will, or other inheritance. 
a. Rule: An adverse possessor may tack on his predecessor’s time in order to satisfy the statutory period as long as there is privity. Periods of possession must pass directly from one possessor to the next without any gaps. 
b. Howard v. Kunto – 3 plots of land had title that erroneously described their tracts to be 50-foot to the west. The land was sold this way many times. Court held that in meeting the time period requirement for adverse possession, successive owners of a property may add their occupancy times together where they share privity in the ownership interest. Because each purchaser in this case believed himself to have the appropriate record title to the plot of land that he occupied, their common erroneous belief is sufficient to establish privity between them all such that their collective period of occupation satisfies the adverse possession statute. 
iv.  Adverse and under a claim of right (claim of title, hostile)
1. Not the same as color of title where there is a mistake in the deed
2. Acting like a true owner – depends on the jurisdiction:
a. Objective: Just look at what they did. State of mind is irrelevant
b. Subjective/Good faith: “I thought I owned it”
c. Aggressive Trespasser: “I thought I did not own it, but I intended to make it mine” 
3. Blaszkowski v. Schmitt - P, when he purchased his property in 1975, a parcel of 20 acres, was told that a wire fence marked the southern border of his parcel. In 1991, D purchased the property south of P’s parcel and a survey placed the border of their property north of the existing fence. P ordered a survey that revealed the property line was even further north of the fence. Court uses objective standard where state of mind was not required. The fence had been more than a temporary fixture and historically had been acknowledged as the boundary. Court tacked together the adverse possession of previous owners in privity who had all used the fence as the boundary.
c. Color of Title 
i. Something that looks like it’s supposed to give you title
1. Deed that is mistaken
2. Judicial decree that is mistaken on boundaries 
ii. Possession of a part makes constructive possession of the whole when you have faulty deed
1. Policy: Fairness to people who don’t know
iii. Preferable, because you don’t have to occupy the entire land, can occupy part and still get all of it.
iv. Exception to color of title:
1. Dueling possession
a. If true owner is occupying the remaining property
2. Multiple owners
a. 2 different owners of the land and 1 of them is not entered against. The second owner doesn’t know and therefore has no notice. If the possessor is not actually on your property (2 separate lots, and adverse possessor is only on the other). It turns out that, even though the faulty deed looks like you own the whole thing (2 lots), there were actually 2 owners and you never owned the 2nd lot. 
d. Disabilities
i. Gives rights to owners that are unable to protect their own rights. Every state has different statutes but they all add on to the statute of limitations.
1. You can’t tack on disabilities. Only the person who can bring the claim from the moment adverse possession happens
2. Tolling: statute of limitations does not run
ii. Sample statute
1. An action to recover the title to or possession of real property shall be brought within ten years after the cause of action thereof accrued, but if a person entitled to bring such action, at the time the cause thereof accrues, is within  the age of minority, of unsound mind, or imprisoned, such person [or anyone claiming from by, or under such person], after the expiration of ten years from the time of the cause of action accrues, may bring such action within five years after such disability is removed.
2. Important parts of statute:
a. Time period without a disability is 10 years
b. If owner is disabled, disability must exist at the time the cause of action accrued
c. A disability is immaterial unless it existed at the time when the cause of action accrued
3. HYPO – O is the owner in 1995, and A enters adversely on May 1, 1995. The age of majority is 18. 
a. O is insane in 1995. 0 dies intestate in 2008. O’s heir, H, is under no disability in 2008. – A gets land in 2013, 5 years after end of disability.
b. O is insane in 1995. 0 dies intestate in 2008. O’s heir, H, is 6 years old in 2008. – A gets land in 2013 because disabilities do not tack on.
c. O has no disability in 1995. 0 dies intestate in 2004. O’s heir, H, is 2 years old in 2004. – A gets land in 2005 because the disability did not exist at the time of adverse possession.
d. O is 8 years old in 1995. In 2002, O becomes mentally ill, and O dies intestate in 2011. O’s heir, H, is under no disability. – A gets land in 2010
IX. Gift
a. Present transfer of property by one person to another without compensation
b. Gift circumstances
i. Inter vivos
1. During life
2. irrevocable
ii. Causa mortis
1. In contemplation of impending death
2. Revocable (if donor recovers)
c. Elements
i. Intent
1. Donor must intend to make an irrevocable present transfer of an existing interest in property. May be shown by oral evidence.
2. Gruen v. Gruen - P asserts that his now deceased father wrote him a letter stating that he was giving him the painting for his birthday, but he, the father, wished to retain possession of it during his lifetime. This letter is not in evidence, as it was destroyed per the father’s instructions. Two other letters exist declaring the father’s intent to give the painting to his son as a gift. P never took possession of the painting during his father’s lifetime, but sought possession of the painting upon his father’s death. D, stepmother, claims the purported gift was testamentary in nature and did not meet the formalities of a will or alternatively, that a donor may not make a valid inter vivos gift of a chattel and retain a life estate with a complete right of possession. Court held that a valid inter vivos gift was made as the donor intended to make a gift to his son, only constructive delivery was needed as actual delivery of the painting to the Plaintiff would have defeated the donor’s intent to retain a life estate in the painting and acceptance is deemed presumed as it is a benefit to the donee.
a. Rule: To make a valid inter vivos gift, there must be donative intent on the part of the donor to make a present transfer, delivery of the gift (actual or constructive) to the done, and acceptance by the done.
b. Rule: For inter vivos gifts of title while retaining a life estate, the correct test is whether the donor intended the gift to have no effect until after the maker’s death or whether he intended it to transfer some present interest.  As long as the evidence establishes an intent to make a present and irrevocable transfer of title or the right of ownership, there is a present transfer of some interest and the gift is effective immediately.
ii. Delivery
1. Manual: best form of delivery – actually handing the thing to the person
2. If impossible: 
a. Symbolic: symbolizes item to be transferred
i. EX) a note
b. Constructive: something that gives access 
i. EX) Key to house
3. Newman v. Bost - P, housekeeper of the deceased, filed suit against the administrator of the deceased’s estate, claiming D had converted items that the deceased had gifted to her in contemplation of his death. Among these items, were a life insurance policy and other valuable papers in the deceased's drawer. Close to the interstate’s death, he had called P into his room and given her keys and told her to take them and keep them and to have everything in the house. One of the keys unlocked the deceased’s bureau drawer that contained important papers and his life insurance policy. The court determined that D did not receive the life insurance policy or important papers in the bureau drawer as the deceased had been capable of delivering these items to her and he did not, thus actual manual delivery did not occur.
a. Rule: If manual delivery is possible, other methods do not suffice
iii. Acceptance
1. Acceptance is donee is required but seldom an issue
2. Courts presume acceptance upon delivery unless a donee expressly refuses the gift

System of Estates

Possessory Estates
I. The Estate System is designed to make clear who is transferring what to whom – not just what physical parcel but also what sort of ownership, measured in terms of the duration of the transferee’s interest
II. Estate: An interest which is or may become possessory and is measured by some period of time (even if indefinitely)
a. Types of interests:
i. Possessory interest: Any entitlement that gives one the right to the land at a given moment. The holder has the right to possess the land now.
ii. Future interest: Will or might give you the right to land at some future date
iii. Concurrent interest: Multiple parties have simultaneous rights to possession 
b. Key Terms:
i. By will: done by testator or testatrix – these people devise real property or bequeath personal property
ii. No will: Someone dies intestate
1. Substitutions for a will:
a. Trust: Is established by a settlor, who creates a trust that is run by a trustee for the good of a beneficiary
b. Other common options: life insurance (paid out to beneficiaries), joint checking accounts, pensions
iii. Heirs: Those entitled to receive under states intestacy statute; without heirs, intestate’s property will escheat to the state (go back to)
iv. Issue: Descendants, children
v. Per stirpes: distribution by family branch – equally among all members of next generation
vi. Per capita: distribution by head
III. Freehold Estates: 
a. Freeholder has seisen – possession, of a particular kind and with peculiar consequences.
b. Fee simple absolute
i. Endures forever
ii. Fee: interest in land, Simple: Unlimited duration, Absolute: No future interests
iii. Most common and best type of ownership because the interest lasts forever
iv. Creation:
1. “To A and heirs,” “To A,” or “To A in fee simple”
v. Pass on by:
1. In life: Sale or gift
2. In death: Inheritance - will or heirs
3. White v. Brown – P filed an action against Ds, the remaining heirs of the testatrix, alleging that P was vested with fee simple in testatrix’s house by terms of the will. The will stated that P was to have the home to live in and not be sold. D claim that P was merely given a life estate in the home leaving the remainder to go to them under interstate succession. The court found that it was not clear by words alone the intent of the testatrix and declared that the rules of construction of a will along with the testatrix’ intent must be used to determine intent. The court stated unless the words and context of the will clearly evidences only an intention to carry a life estate, the will should be construed as passing the home in fee simple. The court exampled the language of the will and did not see any evidence of a life estate or a remainder created by the termination of a life estate.
a. Rule: When the terms of a will are ambiguous, said will shall be determined to have passed a fee simple absolute.
c. Fee tail
i. Old common law in England that attempted to make land inalienable, keep in the family. It stopped current possessor from cutting off inheritance rights of his issue. Stays within the lineal descendants, generation after generation. 
ii. Modern view: only in 4 states
iii. Key language: “To A and the heirs of his body.”
d. Life estate
i. A possessory interest for a person’s lifetime
ii. After the person’s death:
1. Reversion: Back to the original grantor
2. Remainder: Passes on to a third person
iii. Creation: 
1. “To A for life”
a. After death, reversion back to original grantor or their heirs
2. “Pur autre vie” – “To A for B’s lifetime”
a. A has the land until B dies
3. “To A for life, then to B”
a. After A’s death, the remainder goes to B.
e. The Numerous Clausus Principle
i. Johnson v. Whiton – Testator hates his daughter-in-law’s family but loves his granddaughter. Devises land “to my granddaughter Sarah and her heirs on her father’s side.” Strike out any provision that limit alienability and inheritability.
1. Rule: Can’t create a new type of estate. There are limited types of estates.
f. The Law of Waste
i. When 2 or more persons have rights to a property, one should not be able to use the property in a manner that unreasonably interferes with the expectations of the other person
1. Prevents use of property that fail to maximize the property’s value
2. Types:
a. Affirmative waste
i. Arising from voluntary acts
ii. Liability results from injurious acts that have more than trivial effects
iii. Substantially reduces value of property
b. Permissive waste
i. Arising from failure to act
ii. Failure to take reasonable care of property (question of negligence)
c. Ameliorative waste
i. Resulting from changes to the property, specifically changes that increase its value
ii. Traditionally, this gave tenant rise to liability on the theory that the fee holder was entitled to take possession of the land in the same condition as when first transferred. Material alterations were waste.
iii. Modern view, life tenants may make substantial alterations or even demolish structures when conditions change, provided the market value of the remainder is not diminished
iv. Wood v. Woodrick - Mom wants to knock down the barn, daughter wants to keep it. Court says the mom can tear the barn down. It’s not waste because the value of the property is being improved. Daughter still gets something; she gets the value of the barn. Just look at monetary value in terms of property, not sentimentality.
1. Rule: Courts do not always view ameliorative waste as waste and will not issue injunctions to stop improvements on the land.
IV. Defeasible Interests
a. Put limitations and conditions on the possession of land so the duration may terminate by happening of an event (other than death of owner)
i. Key Distinctions:
1. Whether the estate terminates automatically or requires affirmative action
2. Who takes the property if the estate is cut short
b. Fee simple determinable
i. Includes durational words: “so long as,” “while used as,” “until,” “during the time that…”
ii. Automatically transfers
iii. O has possibility of reverter
iv. EX) From O to A so long as liquor is never served on the premises
1. If O has liquor on the premises, O has the possibility of reverter and it automatically transfers
c. Fee simple on condition subsequent
i. Language: “but if,” “provided however that when the premises…,” “on condition that the premises…”
ii. O has to exercise right of entry if condition is broken
iii. O has a right of (re)entry/power of termination
iv. EX) Fred to Lucy, but if used for non-residential purposes, Fred shall have a right of entry”
1. If Lucky uses it for unintended purpose, Fred shall have the right to reentry and he must exercise it. Does not automatically revert.
d. Fee simple subject to executory limitation
i. Automatically transfers to third party if condition is violated
ii. EX) O to the Hartford School Board, but if not ceases to use as land as a school, to the City Library”
1. If condition violated, automatically goes to the City Library
e. Mahrenholz v. County Board of School Trustees - The Huttons conveyed 1 1/2 acres of the 40 they owned to the Trustees of School District No. The deed provided that "this land to be used for school purpose only; otherwise to revert to Grantors herein.” The Huttons died in 1951 intestate. Their son Harry Hutton was their only legal heir. The property became the site of the Hutton School until 1973 when classes ceased to be held there and the land was used for storage proposes only. In 1941, the Hutton's conveyed to Earl and Madeline Jackmain the remainder of the 40 acre. In 1977, Harry Hutton conveyed to the plaintiffs all of his interest in the Hutton School Land. The court held that the use of the word "only" immediately following the grant "for school purposes" demonstrates that the Huttons wanted to give the land to the school district only as long as it was needed and no longer. The language in the deed created a fee simple determinable followed by a possibility of reverter. Thus Harry did not have to exert his right to reentry and the possession terminated automatically.
V. Future Interests
a. Retained by transferor
i. Reversion
1. Held by grantor who grants a life estate or estate for years but does not convey the remaining future interest to a third party
2. O grants land to A for life  land reverts to O at A’s death 
ii. Possibility of reverter
1. Present interest in a fee simple determinable
2. Arises when condition is broken
3. To A so long as…” 
iii. Right of entry/power of termination
1. When owner transfers an estate subject to condition subsequent and retains the power to cut short or terminate estate if condition met. Transferor has a right to entry
2. Grantor has future interest when he re-enters
b. Interests held by a transferee
i. Remainder: interest created in a grantee (someone other than the original grantor) that is capable of becoming possessory at the natural termination of a prior possessory estate created in the same conveyance. 
1. It is primarily the interest that directly follows a life estate.
2. Two types:
a. Vested: Remainder is vested when:
i. It is granted to a person who is:
1. Born and
2. Whose identity can be presently ascertained
ii. There must be no conditions precedent to the complete transfer of the remainder to the remainderman.
iii. Types
1. Indefeasibly Vested Remainder
a. An indefeasibly vested remainder is not subject to change. No question that the person designated to get the remainder will get it (or his heirs)
i. To A for life, then to B. (Even if B dies before A, B’s estate gets it)
2. Vested Remainder subject to open
a. If the remainder may be divided among persons who will be born in the future and there is at least one vested interest at the time of conveyance, it is vested remained subject to open.
i. To A for life, then to A’s children. (A has one child at time of conveyance to C)
ii. If no children have been born, it is contingent. 
3. Vested Remainder subject to divestment
a. Subject to the happening of a condition subsequent
b. To A for life, then to B, but if B does not reach age 21, to C.
c. If this occurs, the vested remainder could fail, if the vested remainder becomes possessory as a fee simple estate before the condition subsequent occurs, the fee simple will terminate if the condition occurs.
d. In both cases, a shifting executory interest will either vest in interest or possession. 
b. Contingent: A contingent remainder is either:
i. Subject to a condition precedent – “To A for life, then to B if B finishes medical school”
ii. In an unascertained person – “To A for life, then to B’s first born child.” (B has no children at the time of conveyance)
ii. Executory interest
1. Future interest in transferee that must, in order to become possessory, divest or cut short some other interest in either a:
a. Transferee/Grantee (shifting executory interest)
b. Transferor/Grantor (springing executory interest)

Co-Ownership
VI. Concurrent Interests
a. Types:
i. Tenancy in Common
1. Separate undivided interest – Percentage of the whole thing, not a specific part of the land
2. Shares need not be of equal size
3. Separate interests can be conveyed at any time
4. No right of survivorship
5. Can be reached by creditors before or after death
ii. Joint Tenancy
1. Right of survivorship
a. Avoids probate that’s required with tenants in common
b. Automatically transfers. Deceased interest ends and survivor gets the whole
2. Conveyance destroys
3. Not reachable by creditors after death
4. Joint tenants are regarded as a single owner; each tenant is seised per my et per tout (by the share of moiety and by the whole)
5. Four unities are essential
a. Time: Take at the same time
b. Title: Take by the same document
c. Interest: Equal, undivided shares of the same duration and identical interests
d. Possession: Same right to possession of the whole
6. Severance
a. Riddle v. Harmon – P unilaterally terminated a joint tenancy by conveying her interest from herself as joint tenant to herself as tenant in common so that her widower would not have right of survivorship and so that she could dispose of her interest by will. The court discarded the old requirement of a straw man and said that P could unilaterally terminate the joint tenancy. 
i. Rule: No straw man required to terminate joint tenancy. One joint tenant can self-convey to change joint tenancy to tenancy in common. 
ii. Rule: If more than 2 people in the joint tenancy and 1 wants to sever, that person can convey their interest to another in the form of a tenancy in common but the remaining still hold joint tenancy.
1. Policy: It would be unfair to the others who want to retain their joint tenancy and keep benefits
b. Harms v. Sprague – Two brothers, William and John were joint tenants of a tract of property. Without William’s knowledge, John mortgaged his interest in the joint tenancy property to help Sprague get his own property. The $7,000 debt remaining on Sprague's property was to be paid from the proceeds of the sale of John’s interest in the joint tenancy property. John died. The joint tenancy was not severed by the mortgage because the court used the lien theory to view the mortgage. Therefore, the mortgage died with the brother because there was no transfer of title and his interest died with him. The remaining tenant is not a successor of the person who had the mortgage. 
i. 2 Approaches to mortgages
1. Transfer of Title: The bank holds the title until the mortgage is paid off so the bank owns the house so joint tenancy is severed. 
2. Lien Theory: Joint tenant retains title but bank has a lien so joint tenancy is not severed.
iii. Tenancy by the Entirety
1. Four unities PLUS marriage
2. Recognized in roughly half of US states
3. Right of survivorship
4. Cannot be severed by transfer of interest
b. Relations Among Concurrent Owners
i. Partition: The privilege of each co-owner to transform a concurrent state into estates held separately. 
1. Partition in Kind: Property is divided, equitably and fairly, between multiple owners. 
a. Each co-owner will own a certain percentage of the property. 
b. Courts tend to favor this approach because it does not require someone to sell their property against their will.
2. Partition for Sale: 
a. If dividing the property among co-owners would substantially injury any or all of the co-owners, the court will order a sale of the entire property and the proceeds from the sale will be divided up among the co-owners and distributed accordingly. 
i. Only if partition in kind is:
1. Partition in kind is Impractical or inequitable, and
a. Physical attributes make it difficult to partition 
b. The split will make property be worth less than as the whole
2. Interests of the owners would be better promoted by partition of sale
3. Owelty: Compensation for one co-tenant in order to make appropriate adjustments. For example:
a. To compensate for the fact that partition in kind results in one cotenant getting a more valuable part than the other 
b. That partition by sale yields a higher price than it otherwise would because one of the cotenants made certain valuable improvements. 
4. Delfino v. Vealencis – Tenants in common want a partition. D wants partition in kind to keep her land and business and P wants partition in sale. Court held that since the property could be practicably physically divided, and since the interests of all owners will better be promoted if a partition in kind is ordered, partition in kind was ordered. 
a. Rule: Presumption in favor of partition in kind but you can partition by sale when (1) physical attributes of land are such that a partition in kind is impractical and (2) the interests of the owners would better be promoted by a partition in sale.  
ii. Rent and Ouster
1. Rent Rule: A cotenant in possession is not liable for rent to his cotenants without an agreement to pay rent or an ouster
a. Majority: Occupying tenant is not liable for rent in spite of a demand to vacate or pay rent.
b. Minority: Establishes liability for rent on a continued occupancy after a demand to vacate or pay rent.
2. Ouster Rule: Denial of one’s right to enter their property
a. Marks the beginning of the statute of limitations for adverse possession and liability of an occupying cotenant for rent to other cotenants
b. Absent ouster, either party can have full possession without having to pay rent absent an agreement because they have undivided rights
3. Spiller v. Mackereth – P and D owned a building together as tenants in common. The lessee vacated the building and D entered and began using the structure as a warehouse and changed the locks. P wrote a letter demanding that D either vacate half of the building or pay half of the rental value. They have undivided rights so they don’t each have a right to half of the vacated property. They each have a right to the whole so D did not have to vacate half and was not denied access to the whole. Court followed the majority rule based on the fact that P never tried to enter the building and the letter was insufficient and changing the locks could have been normal practice after a renter leaves. Thus D never took steps to preclude her from entering the premises.
a. Majority Rule: Occupying tenant is not liable for rent in spite of a demand to vacate or pay rent.
b. Minority Rule: Establishes liability for rent on a continued occupancy after a demand to vacate or pay rent.
4. Swartzbaugh v. Sampson – P’s husband leased his portion of land to D for a boxing arena. P wants to say lease is invalid on the basis that she’s a joint tenant and was not part of the agreement. Court holds lease doesn’t violate the joint tenancy and won’t void the lease because the husband was within his rights to rent out his interest in the land. She was never refused entrance to that part of the land. She receives half of the rent. 
a. Rule: A joint tenant may, without the consent of his cotenant, convey his share of the property only to the extent of his interest in the property.
b. Rule: Cotenant who collects the rent must split the income with the cotenant
c. Rule: If renter interfered with her interest in the land, she could be ousted and get market rate for the land. 
c. Benefits and Costs
i. Rent and Profits
1. Rent or other payments (mineral lease, timber sales, etc), from third parties:
a. Cotenant who collects must account to other cotenants for actual amounts received net expenses
b. Fair market value only if ouster
ii. Recovering Contribution Costs for Expenditures
1. Taxes, mortgage payments, carrying charges (costs that if not paid, property will be lost): 
a. Right to contribution/credit in accounting or partition action
i. But if sole possessor paid carrying costs, no contribution if value of use and enjoyment exceeds cost
2. Repairs and maintenance: 
a. Majority: No right to contribution
b. Minority: Allow with notice
c. Can recover reasonable credit in accounting action or partition
3. Improvements: 
a. No right to contribution
b. Can’t recover reasonable credit in accounting action or partition but in case of partition, the improving party may get the portion with improvements if it can be done without harming the other
VII. Martial Interests
a. Common law
i. Historically: Husband and wife were one – the husband.
ii. Modern: Married Women’s Property Acts granted women autonomy and gave married women control over their property and earnings free of her husband’s debts
iii. Categorization of Property
1. All earnings held as separate property
a. Sawada v. Endo – Ps were injured in a car accident with D. When the accident occurred, D was the owner of land as a tenant by the entirety with his wife. Before the trial on the accident was held, the Ds deeded their land to their sons. Ps were each awarded a monetary judgment against D for his role in the accident. The Ps brought suit seeking to set aside the D’s transfer of land to their sons. The interest of one spouse in a tenancy by the entirety is not subject to the claims of that spouse’s individual creditors. As a result, creditors of only one of the two married individuals may not reach marital property that is a tenancy by the entirety. D’s transfer of land is not fraudulent and is valid. In fact, even if the Ds had not transferred the land, Ps would not have been able to stake a claim to the land because their claims were to the husband only, and not his wife. As a result, the property as a tenancy by the entirety is not subject to the P’s claims. (Tenancy by the entirety)
i. Rule: The interest of a husband or wife in a tenancy by the entirety is not subject to the claims of his or her individual creditors during the joint lives of the spouses. (Group III)
ii. Other approaches:
1. Group I – Possession and profits subject to husband’s exclusive dominion and control. Husband can convey, subject to wife’s right of survivorship
a. Creditors can only reach husband’s share
iii. Group II – Estate may be sold or levied upon for either spouse’s separate debts, subject only to the other spouse’s right of survivorship
iv. Group III – Attempted conveyance by either spouse is void and the estate may not be subjected to separate debts of only one spouse **
v. Group IV – Can’t do anything during marriage but can attach right of survivorship. Contingent right of survivorship is alienable and attachable by creditors. Use and profits cannot be alienated during marriage. 
1. If debtor survives, creditors can go after it. 
iv. Distribution upon divorce
1. Equitable Division
a. Property is divided by the court, in its discretion, on equitable principles. 
b. Variations among states:
i. Fault: Expressly included, excluded or ignored 
ii. Some divide all property regardless of time and manner of acquisition
iii. Some only divide “marital property” (variously defined) 
iv. Movement towards equal division of marital property (however defined)
c. Degree and Celebrity – Professional Advancement
i. In re Marriage of Graham – While parties were married, wife worked and paid for her husband to go to school and earn an MBA. No marital assets were accumulated during the marriage. Upon petition for divorce, she wanted to claim property rights to his MBA. Court held that an MBA can’t be considered marital property because it can’t be transferred or sold and ends upon the death of the husband. It required the husband’s own skill and past accomplishments and therefore, she was not an active part in it. 
1. Rule: Education and degrees are not property at all so they can’t be distributed upon divorce. 
ii. Mahoney v. Mahoney – (CA) Court declined to recognize a degree as marital property and thought that the idea of spousal investment in human capital demeaned the concept of marriage. Instead, court ordered reimbursement alimony
1. Rule: Education and degrees are not property but contributing spouse can be reimbursed for their contribution by reimbursement alimony.
iii. Elkus v. Elkus – (NY only) P and D divorced after 16 years of marriage. D was a famous opera singer and breadwinner. P was her voice coach and took care of their children. When they got married, she had just started her career and by the end of their marriage, she was making 275 fold. Court held that degrees and celebrity are marital property when contribution by demanding spouse is vital.
1. Rule: Celebrity, degrees and licenses are marital property and go into distribution for their value.
v. Distribution upon death
1. Historical: Dower (some states still recognize this)
a. Curtesy: Husband gets life estate (abolished)
b. Dower: Woman gets 1/3 of real property held during marriage in a life estate (1/2 if no surviving issue)
i. Includes freehold land:
1. Owned during marriage and
2. Inheritable by issue (fee simple or tenancy in common, NOT joint tenancy)
2. Modern Elective Share
a. Surviving spouse has the right to renounce the will and instead receive a designated portion of the estate
i. Right attaches at moment of marriage
ii. Usually 1/2 or 1/3 and any survivorship property. 
iii. Excluded: Life insurance policy and joint tenancy. These can’t be willed away, they belong to the beneficiary and joint tenant

b. Community property
i. Marriage is a partnership
ii. Categorization of Property
1. Earnings during marriage are marital property owned as undivided shares during marriage
2. Earnings include rent, profits, fruits of earnings
3. Everything purchased with earnings is marital property
4. Separate property: Anything acquired before marriage or acquired by gift or devise
5. Can transmute community property into separate property and vice versa
a. It takes both spouses (most states require in writing)
b. But one spouse can transmute their own separate property into community property by making a gift to the community.
iii. Distribution upon Divorce
1. Equal distribution – 50/50
a. All real and personal property purchased during the marriage
b. Co-Mingled Property: When one spouse purchased property before marriage and continued paying with marital earnings during marriage. 3 approaches:
i. Inception of Right
1. Character of property is determined at the time of purchase so it’s separate property. 
2. Community is entitled to return of payments plus interest.
3. EX) Wife buys house for $100k and puts down $10k before marriage. Community pays $90k. Upon divorce, the house sells for $200k. Wife gets $155k and husband gets $45k.
a. Wife owns the house as separate property so she has to repay loan to community. 
ii. Time of Vesting
1. Title doesn’t pass until all installments are paid so property is community property. Upon divorce, wife gets paid back plus interest and the rest is split 50/50. Wife gets $105 and husband gets $95
a. Community pays back wife. 
iii. Pro Rata Apportionment
1. Community payments buy into share of title so they own the percentage they buy into. Upon divorce, wife gets her 10% and the community splits 90%. Wife gets $110 and husband gets $90. 
c. Distribution on Death
i. One spouse can dispose by will half of the community property at death. 
ii. If spouse dies intestate, spouse usually takes decedent’s share of community property, depending on details of state’s intestacy statute
d. Migrating Couples 
i. Domicile at time of acquisition determines character (absent agreement) and doesn’t change unless both parties consent
ii. BUT residence at death determines distribution rules
iii. If migrating from CL  CP
1. Spouse loses protection of elective share and gains community property protection
iv. If migrating from CP  CL
e. Managing spouse
i. When managing money for the community, you don’t need to be together and discuss everything but you do have a fiduciary duty to not secretly do something with the assets that’s not fair 
1. W.C. Fields – They were still married and husband was giving away money to another woman. His will didn’t leave much for his wife. Wife was entitled to half that money back since it was part of the community and he wasn’t managing it for the benefit of the community. 
f. Domestic Partnership
i. Common law marriage used to be widely recognized but now it’s limited
ii. Eliminated because:
1. Generated litigation and perjured testimony
2. Development of roads
3. Certificated marriage
4. Dignified immortality among lower socio-economic classes who were more likely to enter into such agreement
iii. CA recognized implied contract to take are of someone you’re cohabitating with
iv. Dividing property among non-married parties is under contract law
1. CA recognized implied contract
g. Same-sex marriage
i. Obergefell v. Hodges – Supreme court case legalizing same sex marriage with dissents discussing whether or not it’s a constitutional issue

Landlord-Tenant
VIII. Leases
a. Gives rise to the landlord-tenant relationship, which carries with it certain incidents – rights and duties and liabilities and remedies – that do not attach to other relationships
b. It is both a conveyance of land and contract
i. It transfers a possessory interest in land, so it is a conveyance that creates property rights
ii. It also contains promises so it is also a contract granting contract rights
c. Themes
i. Evolution of Common Law
ii. Property v. contract law
iii. Specific lease provisions
iv. Modern statutes and new judicial decisions 
d. Creation of a lease
i. Landlord almost always an owner in fee simple absolute
ii. Landlord grants tenant a present right of exclusive possession
iii. Statute of Frauds: Statute requiring that leases longer than 1 year are in writing (although usually done in writing anyway)
e. Types
i. Term of Years
1. Estate that lasts for a fixed period but can be terminated earlier upon the happening of some event or condition. There’s a beginning and end date.
2. No notice of termination is necessary for non-renewal
3. To renew the lease, you have to have a new lease
ii. Periodic Tenancy
1. A lease for a period of a fixed duration that continues for succeeding periods until either the landlord or tenant give notice of termination
2. For a specific period (ex month to month)
3. Automatically renewed unless one party gives notice. No new document needed
iii. Tenancy at will
1. Continues until one party extinguishes - disfavored
iv. Tenancy at sufferance: Holdovers
1. Landlord has 2 options:
a. Eviction
b. Creation of new tenancy (express or implied)
i. Periodic tenancy (most jx)
ii. Term of year (the rest)
iii. New tenancy is subject to same conditions as previous one
f. Privity
i. Voluntary transactional relationship between two or more people or entities. Describes the relationship between the parties that has legal significance
ii. Privity in contract: Relationship between contracting parties
iii. Privity in estate: Property law concept for relationship of parties to a conveyance of an estate of land. The parties make promises to one another
1. Basic idea is that when someone steps into prior possessor’s estate, the new possessor assumes any covenants that run with the land. 
iv. Sublease: Tenant transfers anything less than her entire interest and retains a reversion in the event of default (becomes the landlord to the sublessee)
1. Traditionally, landlord could not sue sublessee in event of default on privity of estate theory. 
2. Landlord is only in privity of both contract and estate with original tenant and original tenant is in privity with sublessee
v. Assignment: Tenant transfers her entire interest
1. Landlord is in privity of contract with original tenant and privity of estate with assignee. Original tenant is in privity of contract with assignee.
vi. Distinguishing: 
1. Formalistic: Assignment arises when the lessee transfers his entire interest under the lease – he transfers the right of possession for the duration of the term. If he transfers anything less than, it’s a sublease, and the lessor retains a right to reversion.
2. Intentions: The words used in an instrument are not conclusive, rather it is the intentions of the parties that govern whether the instrument is a sublease or assignment.
3. Ernst v. Conditt – P leased land to Rogers, who then transferred the land to D. The new lease called D a sublessee and stated that Rogers remained liable in case of default. When D defaulted, P sued him for rent, but D claimed that Rogers was liable because he was only a sub-lessee. Court held that he was not a sublessee but an assignee because Rogers gave away his entire interest - the remaining time on his lease.
g. Delivery of possession (when no explicit lease provision)
i. Hannan v. Dusch – P sued her landlord claiming that he had a duty to deliver actual possession of the property, even though there was no express covenant in the lease that would guarantee this delivery. D moved to dismiss on multiple grounds, including the lack of an express covenant. Court adopts American rule which says landlord only need deliver legal possession, not actual possession. 
1. American Rule: Landlord is required to only give legal possession. Justification for this is that the landlord is not the wrongdoer. The trespasser is the person in the wrong so the person with the lease should go after them.
2. English Rule: Landlord is required to give legal possession and actual possession. Justification for this is that the typical expectation when someone enters a lease is that when they arrive, the place will be vacant. Also the lessee can’t do anything until they day they try to move in. Landlord is in a much better position to take care of the problem.
a. This doesn’t extend to responsibilities beyond this – so if trespasser shows up after 1st day of lease, no requirement to do anything
IX. Landlord’s Rights and Remedies
a. Tenant who Defaults
i. The tenant in possession
1. Tenant may breach a lease by not paying rent, holding over, or breaching a lease with a reentry clause
2. Self Help (Residential tenants)
a. Common Law (Majority)
i. Landlord can use self-help to retake premises from a tenant in possession without liability for wrongful eviction if:
1. Landlord is legally entitled to possession
2. Landlord’s means of reentry is peaceable
b. Modern view (Minority)
i. There is no right to self-help. They must resort to the judicial process 
ii. Policy: Discourages landlords from taking the law into their own hands and violence
iii. Berg v. Wiley – After continued dispute about remodeling and health code violation, landlord resorted to self-help repossession by changing the locks when tenant wasn’t there. Tenant sued landlord for wrongful eviction. Court held that landlord didn’t act in a peaceable manner in evicting tenant even though tenant wasn’t there because if the tenant had been there, it would not have been peaceable. Court adopted the modern view going forward. Landlord has to resort to the judicial process instead.
3. Commercial tenants: Some jurisdictions make a distinction between residential and commercial tenants—commercial tenant has a lot more experience so can have more equal bargaining power; greater weight goes to loss of residence than loss of business; don’t have the same level of necessity with your commercial space but an immediate vulnerability if you’re kicked out of your home
b. Tenant who Abandons Possession
i. Surrender by tenant: 
1. Explicit: Tenant offers to end the lease 
2. Implicit: Tenant abandons or never takes possession
ii. Landlord’s options
1. Terminating lease by accepting surrender
2. Let the apartment sit
3. Mitigating damages
a. The landlord has a duty to mitigate damages by making reasonable efforts to re-let an apartment wrongfully vacated by tenant
i. Policy: Basic justice and fairness
ii. What is enough? Showing, listing, treating it as part of the vacant stock
b. Sommer v. Kridel – Tenant broke the lease after paying security deposit and first month rent. Prior to moving in, he sent a letter to landlord saying his marriage had broken up and he would not be moving in. Landlord did not re-let the apartment and then sued for back rent. Court held that landlord should’ve mitigated his damages especially because there was someone that was interested in the apartment an landlord told that person it wasn’t vacant.
X. Tenant’s Rights and Remedies
a. Quiet Enjoyment and Constructive Eviction
i. Common Law
1. Rule of “caveat lessee” – tenant beware
a. You take the place in whatever condition it is in and had a duty to make your own repairs
b. Landlord only took responsibility if it was in the lease
c. Independent covenant 
i. Tenant had responsibility to pay rent regardless of whether landlord made repairs
d. Remedies
i. Cause for action for damages but not the right to suspend rent payments or terminate tenancy
2. Modern: 
a. Dependent covenant
i. Tenant has a responsibility to pay rent but it is contingent on the landlord’s covenant of quiet enjoyment
b. Quiet Enjoyment: In every lease there is an implied covenant that the tenant shall have the right of possession, occupancy, and beneficial use of every portion of the leased premises
i. If there is a problem, tenant must notify landlord and he must make repairs in a reasonable time
ii. Actual eviction: When the tenant is deprived of the occupancy of some part of the premises
1. Partial eviction is enough
iii. Constructive eviction: The tenant is deprived of the beneficial enjoyment of part of the premises
1. Elements
a. The condition of the leased premises amounts to a breach of the covenant of quiet enjoyment
b. The breach is so substantial as to justify the tenant absenting the premises
c. The tenant thereafter leaves within a reasonable time 
2. Partial eviction is not enough
iv. Remedies
1. Tenant doesn’t have to pay rent but they must leave in a reasonable time
3. Village Commons v. Marion County Prosecutor’s Office – D leased the basement of a building P for an office and evidence storage space. The lease provided that the Landlord would maintain the premises, but limited the remedies available to D in case of breach to the right to sue for an injunction or damages. P had no right to terminate the lease or withhold rent. The property had repeated water that caused substantial damage to the premises and D’s property. Landlord instructed D to move evidence out of problem areas. Though the Landlord made repairs, it failed to fix the problem. The Landlord declined to pay for mold remediation, despite possible health risks. The MCPO vacated the building and stopped paying rent. Landlord sued for breach of lease provision. Court held that tenant did not terminate lease, landlord terminated lease through actual and constructive eviction. 
a. Actual Eviction: Landlord told the tenants to move their stuff out of the areas they weren’t happy with
b. Constructive Eviction: They were unable to use parts of their premises and enjoy it
b. Illegal Lease
i. Unenforceable lease because of the condition of the premises that allows tenant to remain in possession but not pay or have rent reduced
ii. Used as defense to suit to evict for nonpayment
iii. Becomes a tenancy at sufferance and landlord is entitled to reasonable rental value given the condition 
iv. Elements:
1. Code violation must exist at the time lease is entered into
2. Landlord must have actual or constructive notice of condition
v. Brown v. Southall Realty – Landlord sued tenant to evict for nonpayment of rent. Tenant argued that no rent was due under the lease because the unsafe and unsanitary conditions of the lease violated the housing code. The court held that the lease was an illegal contract made in violation of salutatory prohibitions and therefore unenforceable. 
c. Implied Warranty of Habitability
i. Landlord will deliver and maintain, throughout the period of the tenancy, premises that are safe, clean and fit for human habitation. This warranty of habitability is implied in tenancies for a specific period or at will. Cannot be waived. 
1. Covers latent and patent defects in essential facilities of residential unit and extends into common areas
a. Court looks at housing codes
b. Landlord must have notice
c. EX) A pool would not apply
ii. Remedies
1. Rental reimbursement
2. Rent abatement
3. Damages
a. Compensatory
i. Difference between value of dwelling as warranted and the value of the premises as it exists in its defective condition
ii. Difference between agreed rent and fair market value
iii. Percentage reduction in value do the landlord’s breach
b. Punitive
4. Deduct expense of repair if landlord fails to do in reasonable time
5. Abandon (and still get to sue for damages during time there)
iii. Hilder v. St. Peter – P was living in apartment with number of defects which landlord failed to fix (broken window, no functioning lock on front door, broken toilet, broken lights, water and sewage leak). P remained in the house and paid all rent. P sued D for damages and refund of rent paid. Court found that landlord failed to deliver property that is safe, clean, and fit for human habitation per the Implied Warranty of Habitation present in every residential lease. P is allowed to withhold future rent and seek damages in the amount of rent previously paid.
d. Retaliatory Eviction
i. Common law: 
1. Landlords could do whatever they wanted and terminate lease upon proper notice and refuse to renew expired terms of years.
ii. Modern:
1. Rebuttable presumption of a retaliatory purpose if the landlord seeks to terminate a tenancy, increase rent, or decrease services within some given period after a good-faith complaint or other action by a tenant based on the condition of the premises
XI. Selection of Tenants
a. Unlawful Discrimination
i. Fair Housing Act
1. Makes it unlawful to refuse to sell/rent a dwelling to any person because of race, color, religion, national origin, sex, familial status, and handicap
a. Sexual orientation and lifestyle not protected
b. Excludes commercial property or shared spaces
2. Advertising: In addition to prohibiting discrimination, the act prohibits advertising or making any public statement that indicates any discriminatory preference. No exemptions for advertising.
3. Exemptions: 
a. Single family dwellings: a person leasing/selling a dwelling she owns is exempt if she does not own more than 3 such dwellings, doesn’t use a broker and doesn’t advertise in a manner that indicates her intent to discriminate
b. Small-owner occupied multiple unit: a person is exempt if she is offering to lease a room or an apartment in which she lives
c. Religious organizations and private clubs under certain circumstances
d. Familial status does not apply to housing for older persons
4. Fair Housing Council v. Roommate.com – Roommate.com operated a website where individuals could post information about themselves, including sex, sexual orientation, and familial status, to assist in their search for a roommate. D was sued for violating FHA. The court held that the FHA only applies to dwellings, not roommate situations. Roommates have special rights to choose who shares their tight quarters without violating FHA. 
a. Rule: The anti-discrimination provisions of the Fair Housing Act do not apply to the selection of roommates.
b. Policy: There’s a privacy concern once you get into the home. The constitution gives a right to association and a right not to associate. Dwellings stop at the door—don’t want to draw lines inside the home. 
5. City of Edmonds v. Oxford House – D enacted ordinance that defined who may occupy single family homes – anyone related by blood, marriage or adoption OR 5 unrelated persons. P opened group sober living, constituting handicap covered by FHA. P received citations. D used the Section 3607(b)(1) exception which permits any reasonable statute that sets maximum number of occupants a dwelling can contain. Court ruled that this ordinance did not fall into this exception because it makes no mention of regulating total number of people per home, only for unrelated parties.
a. Rule: The exemption provided in § 3607(b)(1) of the FHA only applies to ordinances that are clearly intended to set a maximum number of occupants in a dwelling.
ii. Civil Rights Act
1. Prohibits racial discrimination only 
2. Applies to all property and all property transactions with no exemptions
3. Does not discuss advertising (must be discriminated against at time of applying)
iii. Equal Protection Clause of the 14th Amendment
1. Shelley v. Kraemer -  D purchased house in area where 30 years prior, previous owners entered into covenant not allowing other races other than Caucasians to live in the property. P and other white property owners sued to enforce covenant. SCOTUS stated that the state court enforcing the covenant was a violation of the 14th Amendment even though the initial discrimination was between private parties.
a. Rule: State court enforcement of a racially restrictive covenant constitutes state action that violates the Equal Protection Clause of the Fourteenth Amendment.
b. Texas Dept. of Housing v. Inclusive Comm. – The issue was whether the FHA applies to claims of disparate impact. The court focused on the language of “or otherwise make unavailable” to show that the legislature was focused on the consequences. 
i. Policy: Impact can target those that disguise their discrimination. Also, if they don’t intend to be discriminatory, it can still result in discrimination and that should be regulated. 
ii. Dissent would like to limit this to intentional disparate treatment and not include impact. 
iii. Burden of proof: P shows that there was a disparate impact, then D must show that that was the only way, then P must show that there was a better way.

Real Property Rights
I. Nuisance
a. Guiding Principle: One should use one’s own property in such a way as not to injure the property of another 
b. Coming to the nuisance 
i. Moving into the vicinity of a nuisance does not completely bar a suit but it is a relevant factor
c. Compare to trespass: Reasonableness doesn’t matter for trespass, for nuisance it does
d. Private Nuisance
i. Defined: A substantial and unreasonable invasion of another’s interest in the private use and enjoyment of land (Must affect person of ordinary sensitivities)
ii. Intentional Private Nuisance
1. Defined: Acts for the purpose of causing the nuisance or knows that it is resulting from his conduct, or knows that it is substantially certain to result from his conduct
2. Liable regardless of degree of care or skill exercised by him to avoid the injury
iii. Distinguishing between intentional and unintentional	
1. Restatement Section 822 General Rule:
2. One is subject to liability for private nuisance if, but only if, his conduct is a legal cause of an invasion of another’s interest in the private use and enjoyment of land, and the invasion is either:
3. (a) intentional and unreasonable, or
4. (b) unintentional and otherwise actionable under the rules controlling liability for negligent or reckless conduct, or for abnormally dangerous conditions or activities 
iv. What is reasonable? 2 Tests
1. Threshold Test (Jost v. Dairyland Power Corp) (Section 827)
a. Focuses on the gravity of the harm to the Plaintiff 
b. In determining the gravity of the harm from an intentional invasion of another’s interest in the use and enjoyment of land, the following factors are important:
i. The extent of the harm
ii. The character of the harm
iii. The social value that the law attaches to the type of use or enjoyment invaded
iv. The suitability of the particular use or enjoyment invaded to the character of the locality
v. The burden on the Plaintiff of avoiding the harm
vi. Note: Each factor has to be substantial and unreasonable 
2. Restatement Test (Section 828)
a. Balances the gravity of the harm to Plaintiff with utility of Defendant’s actions
b. In determining the utility of conduct that causes an intentional invasion of another’s interest in the use and enjoyment of the land, the following factors are important: 
i. For Plaintiff:
1. The extent of the harm
2. The character of the harm
3. The social value that the law attaches to the type of use or enjoyment invaded
4. The suitability of the particular use or enjoyment invaded to the character of the locality
5. The burden on the Plaintiff of avoiding the harm
6. Note: Each factor has to be substantial and unreasonable 
ii. For Defendant:
1. The social value that the law attaches to the primary purpose of the conduct
2. The suitability of the conduct to the character of the locality
3. The impracticability of preventing or avoiding the invasion
3. Alternative Test (Section 826)
a. An intentional invasion of another’s interest in the use and enjoyment of land is unreasonable if:
i. The gravity of the harm outweighs the utility of the actor’s conduct OR
ii. The harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible 
v. Morgan v. High Penn Oil – D operated oil refinery next to P’s property. Refinery emitted nauseating gases and odors a few days per week. Court used threshold test.
1. Rule: Party may be held liable for private nuisance, even if the party was not negligent
e. Public Nuisance
i. Defined: An unreasonable interference with a right common to the general public (R2d Torts 821B)
ii. Factors for unreasonableness:
1. Whether the conduct in question significantly interferes with public health, safety, peace, comfort or convenience OR
2. Whether the conduct is proscribed by statute, regulation or ordinance OR
3. Whether the conduct is of a continuing nature or has produced a permanent or long lasting effect
iii. Elements:
1. There must be a substantial harm caused by intentional and unreasonable conduct or by conduct that is negligent, reckless or abnormally dangerous
f. Difference between Private and Public Nuisance
i. The interest protected
1. Public: Public rights
a. Any member of the affected public can sue but usually only if the person bringing suit can show special injury – injury or damage of a kind different from that suffered by other members of the public
b. Lawsuit can be brought by public agency
2. Private: Rights in the use and enjoyment of land
a. Only owners/tenants of land can sue – not visitors
g. Remedies
i. Nothing, injunction, damages, delayed injunction (giving them time to solve the problem), others
ii. How do they decide?
1. Old rule: automatic injunction
2. Modern: Equitable considerations between P and D
a. Courts can balance equities in deciding the appropriate remedy
b. Courts will no longer give automatic injunction if D’s conduct carries a substantial social value
3. Estancias v. Schultz – Loud AC in apartment building next to home. Court used balance test. Harm to P was substantial and permanent but there was lots of available space for the apartment building’s location and they saved money by using this AC.
a. Rule: When deciding whether an injunction is appropriate, a trial court should weigh the injury to the defendant and the public if the injunction were granted against the injury to the plaintiff if the injunction were denied.
4. Boomer v. Atlantic Cement – Pollution from cement plant caused damage to P’s homes. Court balanced and ruled that D’s operations provide significantly more economic benefit to D than the damage caused to plaintiffs, thus, no injunction.
a. Rule: Damages, rather than an injunction, are appropriate when the damages resulting from a nuisance are significantly less than the economic benefit derived from the party causing the harm.
5. Spur Industries v Del Webb – Retirement community was built near a cattle farm. P sued for nuisance. Court ruled that this was a public nuisance and thus an injunction was in order, but because it was there prior to the development D is entitled to compensation. 
a. Rule: When the public develops land in the vicinity of a public nuisance, the action creating the nuisance must be ceased by the party responsible for its creation, however, said party is entitled to compensation. (Coming to the nuisance)
II. Servitudes
a. Defined: Non-possessory interest in another’s property
i. Arise out of private agreements with the purpose of increasing total value of all parcels involved. 
ii. Generally, written down and filed with the court so there is evidence but there are exceptions
b. The rights in someone else’s land are attached to ownership of another parcel; the servitude is appurtenant to ownership of a dominant estate whose owner benefits from the use of the servitude on the servient estate
c. Easements
i. Defined: Irrevocable righto use or control some aspect of another’s property
ii. Compare to License: Revocable permission to do something that would otherwise be a trespass
iii. Terms:
1. Affirmative Easement
a. Granted by servient owner, right to do something on land
b. EX) Cross over another’s land
2. Negative Easement
a. Prevents owner of land from doing something on their land
b. EX) Prevent from blocking light, air, water
3. Dominant Tenement
a. Land receiving the benefit
4. Servient Tenement
a. Land that is burdened/providing the benefit
5. Easement in Gross 
a. Not intended to be attached to the ownership of particular parcels of land 
b. Benefits the easement owner (person or entity) personally rather than in connection with the use of land which the person owns
c. EX) Placing of utility lines or sewer pipes
d. Can have without dominant tenement
e. Not directed to benefitting a parcel of land
6. Appurtenant Easements
a. Intended to “run with the land” so the benefit of any easement will pass onto a future owner of dominant land and the burden will pass onto future owner of servient land
i. Intended to run with the land
ii. In Writing
iii. Owner of servient land purchased with notice
7. Profits
a. A right to go in and take something off the land
8. Distinguish Easement in Gross & Appurtenant Easements
a. Determine by looking at original intent of landowner
i. Did they intend to keep this servitude personal or attached to the land for future owner’s benefit/burden?
b. Courts favor appurtenant (more value, lease easements elsewhere) because they stay with the land
iv. Classification – How it’s created
1. Express Easement (Generally, all others are exceptions)
a. In writing, complies with Statute of Frauds
b. Usually owner gets paid 
2. Easements by estoppel 
a. Created when the conduct of the owner of land leads another to reasonably believe that he has an interest in the land so that he acts or does not act in reliance on that belief 
b. Elements:
i. License
ii. Reliance
c. Holbrook v. Taylor – D owned road and permitted P to use it to help build their home on their land. P widened the road at their cost. After a dispute, D prevented P from using road. Court ruled it would be unjust not to allow P to use road.
i. Rule: Where the owner of land has granted a license to another to use and make improvements upon the land, and the licensee, relying on this permission, does use and make improvements to the land at considerable cost, that license is irrevocable.
3. Prescription
a. An easement that is earned by regular use – it is not something that is purchased, negotiated or granted. It is a right to use property, the user does not gain title to the land
i. Cousin of adverse possession 
b. Elements:
i. Use of property of another
ii. Use is open and notorious
iii. Use is continuous
iv. Lasts for statutory period
v. Land owner didn’t know of use – adverse
vi. Note: not exclusive
vii. Note: No negative easement by prescription
c. Issues 
i. Often the owner is also using so it’s shared
ii. Usually owner knows of the use 
iii. Easement-holder wouldn’t be acting like true owner in a way that contradicts owner’s rights
d. Othen v. Rosier – Land locked landowner had easement to get to public road. Landowner terminated the easement and P sued. Court ruled it was not easement by prescription because P had permission, thus not adverse to owner.
i. Rule: The purported owner of the easement must make use of the easement in a manner adverse to the actual owner of the land.
4. Implied
a. Arises only when one piece of land is divided into 2 or more plots
b. Becomes necessary when parties don’t make explicit in the transaction that easement exists
c. Interference about the intention of the parties
d. Types:
i. Prior Use
1. Quasi easement: Before property was divided, the party was benefiting from using a part of the large parcel
2. Requirements:
a. Severance of title to land initially undivided
b. Apparent, existing, continuing use of one parcel at the time of the severance
c. Reasonable necessity for the use at the time of severance 
3. Reservation v. Grant
a. Reservation: Keeping a piece for herself out of what is being sold
b. Grant: Giving them something extra in the sale
c. Should we require showing of necessity for reservations? Different jx approaches:
i. Reservation not allowed at all
ii. Treated the same
iii. Strict necessity
iv. One factor among several (approach in Van Sandt)
4. Van Sandt v. Royster – Previously held 2 lots. Sewer and drainage built under sold house. Sewage leaked into P’s basement and he sued. Court held easement by prior use because it was a necessity and P had notice. 
a. Rule: Prior use must have been known to the parties at the time of the conveyance, or at least have been within the possibility of their knowledge at the time.
ii. Necessity
1. The purported easement holder must show that, at the time of the conveyance, the easement is necessary for ingress and egress to and from the dominant property 
a. Only for landlocked parcels that do not have access to public road, no prior use is required 
b. Elements:
i. Strict necessity
ii. At the time of parcel division 
2. Othen v. Rosier – Land locked landowner had easement to get to public road. Court ruled it was not by necessity because there was a way to get to a public road at the time of severance even though there is no way to get to the pubic road now.
a. Rule: The necessity must exist at the time of severance.
v. Scope 
1. Depends on intent of parties, reasonableness of burden
a. Express
i. Look at language and situation when created
ii. Generally allows for normal development of dominant parcel (except in prescriptive)
2. Easement extends only to servient tenement. Does not extend to other parcels.
3. Brown v. Voss - 1952 predecessors in title to parcel A granted to the predecessor owners of parcel B a private road easement across parcel B.  Voss acquired parcel A in 1973 and Brown bought parcel B and C from two different owners.  Previous owner of C was not a party to the easement grant.  Brown used easement for both B and C. Court rules that easement doesn’t extend to C.
a. Rule: The easement to access a certain parcel cannot be extended to another parcel.
vi. Termination
1. Release
a. Normally requires a writing (Statute of Frauds)
2. Expiration
a. End of time period set in original grant or for defeasible easement - terminating event happens
3. Merger
a. Servient and dominant tenement join
4. Estoppel
a. Reliance by servient owner on statements made by dominant owner
5. Abandonment
a. Usually requires more than non-use, need to show some kind of act that you’re not using something anymore
b. Except in some states with easements by prescription not sued for statutory period
6. Condemnation
a. Government condemns
7. Prescription
a. Servient tenement adversely impairs (re-adversely gets the easement)
d. Negative Easements
i. Generally, limit another’s use of their own parcel rather than granting rights to use
ii. Common law list closed in England, 4 only:
1. Blocking windows
2. Interfering with air flowing to land via a defined channel
3. Removing building support
4. Interfering with a flow of an artificial stream
iii. US – Mostly follows English model, though occasionally allows additional ones like view, solar, etc.
e. Conservation Easement
i. Used to restrict development of servient land, usually to protect its natural, scenic historic, or open space values
ii. Perpetual, transferable, in gross
iii. Tax deductions
iv. Statutes authorizing
v. Taking a stick out of the bundle
f. Real Covenants & Equitable Servitudes
i. Private agreements to limit land use
ii. Potential Requirements:
1. Creation: Writing 
2. For Running: 
a. Intent
i. Whose? For what?
ii. Must be express 
iii. Did they intend that anyone who buys the land will be burdened by it and for other party to benefit from it?
b. Notice
i. To whom? For what?
ii. Will the person buying the land be notified of the burden?
c. Touch and concern
i. The promise has something to do with the land, not just a random promise
ii. HYPO – Neighbor promises to read book every night. Doesn’t concern the land
d. Vertical privity
i. Land was passed between different conveyances (burden/benefit)
ii. Covenant between original promisor and successor 
iii. Full vertical privity 
1. Successor gets the exact same estate 
2. EX) A has fee simple and sells estate to B. B gets fee simple.
iv. Limited vertical privity
1. Fee simple absolute property leased out. Leasee has some privity but not full privity 
e. Horizontal privity 
i. Agreement between original parties (burden/benefit)
ii. When promise was first made, even if both properties have passed on to others 
iii. Need conveyance of land attached to the promise
iv. Required for damages
iii. Evaluation – what to look at
1. 1st ask: What is the remedy being sought?
2. 2nd ask: Need to analyze benefit, burden, or both?
iv. Creation
1. Real Covenants: Require a writing
2. Equitable Servitude: Sometimes be inferred from common scheme
v. Traditional Approach to Running
1. Note: This issue only arises when original parties are no longer present
2. First, distinguish benefit/burden
a. Benefit: Party claiming he/she can enforce the covenant 
b. Burden: Party against whom covenant is being enforced
3. Real Covenant (At law)
a. Defined: Promise that sticks with the land
i. Most common: Type of building that can be on the land 
b. Creation: Requires a writing
c. Elements:
i. Burden side – Party against whom covenant is being enforced
1. Intent
2. Notice
3. Touch and Concern
4. Strict Vertical Privity (Entire estate)
5. Horizontal Privity
ii. Benefit side – Party claiming he/she can enforce covenant
1. Intent
2. Touch and Concern
3. Minimal Vertical Privity (less than entire estate)
d. Remedy
i. Damages
4. Equitable Servitude (At Equity) 
a. Sometimes courts call this “reciprocal negative easement”
b. Creation: Equitable servitude can be inferred from a common scheme (Implied servitude)
i. Sanborn v. McLean – Owner of large tract of land conveyed several portions to others. The conveyances included restrictions to the effect that only residences could be built on the land. D purchased land, whose title did not include same restriction, to build gas stations on. Court ruled that there was a general consistent plan, common scheme.
1. Rule: Where the owner of two or more related lots conveys one with restrictions for the benefit of the retained lot(s), the restrictions are deemed to apply also to the retained lot(s).
a. Requires actual or constructive notice 
i. Actual: receiving deed that explicitly states restriction
ii. Constructive: Should have known
iii. Inquiry notice: Harder to have known that constructive, would have had to have done work to find out
b. Originates for mutual benefit and must start with common owner
c. Elements:
i. Burden side – Party against whom equitable servitude is being enforced
1. Intent
2. Notice
3. Touch and Concern
4. No privity requirement
ii. Benefit side – Party claiming he/she can enforce equitable servitude 
1. Intent
2. Touch and Concern
d. Remedy
i. Injunction
5. Runyon v. Paley – Gaskins conveyed some of her land to Runyon and the remainder to Brughs with a restriction that the land shall be used for residential purposes only until adjacent or nearby properties are turned to commercial. Paley gets property from Brughs and began constructing condos. Court ruled that covenants are enforceable against Paley but unenforceable against Runyons.
a. Restrictions touch and concern - they affect its economic value
b. Horizontal privity - at the time she conveyed to Brugh, the promise was attached to it
c. Vertical privity from Brugh to Paley
d. Intent- language of the original agreement only talks about the burden running, but from the circumstances, court can infer that parties intended it to run to the benefit of her parcel—it’s in the nature of the restriction that they’re trying to create a residential community
6. Neponsit v. Emigrant Bank - Tract developed strictly for residential community, and Neponsit conveyed lots in the tract to purchasers.  Conveyed lot now owned by D, which contained covenant that they will be subject to an annual charge to property owners’ association to maintain land.
a. Rule: A covenant contained in a deed requiring the payment of money “touches and concerns” the land if it substantially affects the rights of the parties as landowners. 
b. Rule: Privity of estate will exist in substance if not in form between property owners and an owners’ association when the association is acting as a medium through which enjoyment of a common right is preserved.
vi. Common Interest Developments
1. HOA, Condos, Cooperatives 
2. Common interest development’s use restrictions are enforceable unless unreasonable. 
a. Assumption is that it is reasonable, P must prove it’s not.
b. What does “unreasonable” mean?
i. It must be wholly unreasonable or violate public policy
c. Court doesn’t look at specific case, but apply to the whole place. 
3. Nahrstedt v. Lakeside Village Condos – D is a large condo development subject to pet restriction.  P purchased a condo and moved in with her 3 indoor cats who P claimed would not bother anyone.  D demanded that cats’ removal and fined P.  Court holds it’s not unreasonable to have a pet restriction. 
vii. Termination
1. Merger - Have parcels merge which originally benefitted and burdened each other
2. Release - Buy someone out of their covenant or person decides to release you
3. Acquiescence - Consent to breach of covenant
4. Abandonment - Restrictions are completely disregarded
5. Equitable bases
a. Unclean Hands - Party making the claim can’t fairly claim it because of actions they’ve done it themselves (hypocritical)
b. Laches (bars enforcement only) - Waited too long, more equitable
c. Estoppel - Can be stopped from raising a claim
6. Eminent Domain - Government takes property and pays compensation
7. Changed Conditions – only applies to covenants, not easements
a. Changed circumstances – where there has been such radical change in conditions, that perpetuation of servitude would be of no substantial benefit to the dominant estate
b. Restatement is more lenient on affirmative covenants, particularly in areas of paying for services or facilities
c. Conflicting property theories – enforcement of promises, efficiency, fairness, can cut all sorts of ways
d. Western Land Co v. Truskolaski – P subdivided plots into residential community restricting land use to single-family homes. This was a quiet residential community. Since then, it became commercialized with restaurants and shops. P wanted to build a supermarket and argued that the character of the community had changed so covenant should not be enforced.
i. Rule: Covenants still enforceable if the purpose has not been thwarted and despite changes in the vicinity, the covenants are still of real and substantial value to the homeowners
e. Rick v. West – P sold D a half acre lot of his 62 acre land with a covenant restricting the land to single-family dwellings.  P later wanted to sell the land to an industrialist, but D wouldn’t release the covenant in her favor and the sale fell through. P argued character of neighborhood had changed. 
i. Rule: A landowner who purchased land with the knowledge of a restrictive covenant governing his land and the surrounding land is entitled to enforce that covenant against other parties
ii. No balancing of equities
iii. Wont substitute money damages for injunctive relief 
iv. Zoning does not trump private agreement
v. Some states have changed by statute
III. Land Use and Constitutional Limits
a. Zoning
i. Defined: Legislative land use control 
1. One way of controlling externalities 
2. Usually by city council
ii. Assumptions behind early zoning
1. Segregation of uses desirable
2. Central goal is “wholesome” (EX) Single family housing)
3. Open space is important for healthy living
4. Effective regulation can protect against change
iii. Euclid v. Amber Realty – P owned large tract of land. City enacted zoning ordinance which divided into districts. As a result, P’s land was partitioned in terms of types of uses that were permissible on it, thus devaluing it. Court ruled that city has the right to exercise police powers to separate industrial development from its residential sector.  
1. Rule: Needs to be completely arbitrary and unreasonable for it to be unconstitutional facially
2. Euclid Standard of Review
a. If zoning provisions are “clearly arbitrary and unreasonable, having in substantial relation to the public health, safety, morals or public welfare
b. Not likely to win, at least not under substantive due process. P will win only unless application is extremely arbitrary or oppressive, or infringing on something fundamental (free speech or family composition)
c. You could still say individually that this was unfair as applied to the individual
3. Euclidian zoning – separates uses
iv. Zoning Fundamentals
1. Police power
a. General power to take care of welfare. States have this power because the federal government can only do things that are enumerated in the Constitution
2. Zoning Enabling Acts (at times, “Home Rule”)
a. State legislature has adopted laws that enable local governments to use zoning
3. Conventionally 3 kinds of categories:
a. Use Districts
b. Area Districts
c. Bulk Districts (“Floor Area Ratio”)
4. The “General Plan” – Zoning must conform
5. Highly local character
v. Devices for Flexibility
1. Variances – personal exemption 
2. Special Exceptions – in CA, this is called “Conditional Use Permit”
3. Zoning amendments – essentially, a change to the statute
vi. Stoyanoff v. Berkeley – D applied to P for a building permit to allow them to construct a very unusually designed home, but complied with all existing building and zoning regulations.  They were refused a building permit upon the ground that it was not approved by the architectural board of the city.  D say that aesthetics are too vague and arbitrary of grounds to deny them the permit. Court linked aesthetics to property values so that it’s not arbitrary. Proposed residence might diminish value of surrounding property which would affect general welfare. 
1. Rule: As an exercise of their police powers, states may authorize local governments to make zoning regulations regarding aesthetic matters for the general welfare of the community.
b. Takings
i. Fifth Amendment Takings Clause
1. “Nor shall private property be taken for public use without just compensation”
a. Entire doctrine spun out of this phrase which assumes that government can take property
2. 14th Amendment – Makes it applicable to the state governments, not just federal governments
3. Main areas of litigation
a. What constitutes a public use?*
b. What acts amount to “taking” a property?*
c. Expanded from original idea to include regulation. What is the scope of the latter?*
d. How do we measure just compensation?
4. Historically, “take” meant direct appropriation but now courts say it is broader
a. Penn Coal: Value reduced by regulations that go “too far”. Could include many types of regulations, such as:
i. Zoning
ii. Environmental regulations (ESA, Wetland Regs)
iii. Historic preservation ordinances
iv. Building permits
v. Exactions
ii. Eminent Domain
1. Defined: Power of government to force transfers of property from owners to itself
2. Condemns property, transfers in exchange for market value (just compensation)
a. Government begins with good faith negotiations. If can’t be resolved, it will resort to judicial process
3. Inverse Condemnation
a. Defined: Suit by property owner that government action resulted in a taking
iii. What is a public use?
1. Kelo v. City of New London - City approved a development plan to revitalize the economy which required using eminent domain to seize private property.  Private company would build a research facility to draw new business to the area. P didn’t want to sell her property and sued stating that it was not for a “public use.”  Court gave broad reading to public use—means a public purpose.
a. Rule: A public use is one that is for a public purpose.
i. Not necessarily “use by the public.”
ii. Can transfer property to private party if benefits the public.
iv. What is a per se taking?
1. Loretto v. Teleprompter Manhattan CATV – P, apartment building owner, sued cable company for installing cable facilities on his property per government regulation. P sued stating this was a taking. Court ruled that this was permanent physical occupation even if it was relatively small because it interfered with exclusion rights, possession rights, and value. 
a. Rule: A permanent physical occupation authorized by government is a taking requiring the payment of just compensation without regard to the public interests that it may serve or the fact that it only has a minimal economic impact on the property owner. (Per se taking)
b. Contrast to:
i. Permanent flood from dam – Taking
ii. Temporary construction of dam to build tunnel – not a taking
iii. Shopping mall requirement to let people access. This is temporary because owners are allowed to have some control over the time, place, and manner – Not a taking
iv. Regulation for fire extinguishers requiring you to put them yourself – Not a taking because you install yourself. 
v. Regulatory Taking – What is too far?
1. Defined: The government restricts what person can do with private property. If it goes too far and reduces the value too much, that could be a taking. 
2. Hadacheck v. Sebastian – P owns land within city which is very valuable because it has a bed of clay for the manufacture of brick. If used for residential purposes, worth much less. City enacts ordinance prohibiting manufacture of brick. P sues. Court rules that it’s within the police power of the government to prohibit a nuisance without being a taking that requires regulation. The fact that he was already engaging in the business before the ordinance does not make it arbitrary. 
a. Rule: The state police power includes the power to regulate land use, and must not be arbitrarily exercised.
3. Penn Coal v. Mahon – Penn Coal conveyed surface of land to Mahon and reserved right to mine under the land. Ordinance passed preventing coal minding that could affect surface of land. Mahon sued for an injunction. Court ruled that Mahon was aware of the mining operation and took land subject to risks. 
a. Rule: A state may pass laws in valid exercise of its police powers that have incidental impact on property values, but when the law causes sufficient diminution in property value, the state must take the land by eminent domain and provide compensation. 
b. Extent of Diminution in value is crucial
c. If have average reciprocity of advantage, less likely to be a taking
i. A regulation that has a mutual benefit. We receive the benefits by being regulated because other people are also regulated and that protects us. 
ii. EX) The requirement to leave a pillar of coal so that neighboring mines can be protected. They require a little bit of support in the wall and that protects both parties.
d. Exception for regulating nuisance
e. Raises conceptual severance (denominator) problem
4. Penn Central v. City of New York – City passed landmark preservation law which prevented Penn Central from building a large office towner above the terminal which would have created a huge profit. Court ruled that the restriction did not interfere with present use. P could still profit from the terminal and the government did not single him out, thus, no taking occurred. 
a. Rule: If a “per se” taking does not exist, use the Balance Test.
b. In determining whether a state regulation constitutes a taking, you should consider on a case by case basis: (factors)
i. Economic impact of the regulation on the owner
1. Interference with economic value and public benefits
ii. The extent to which the regulation has interfered with the owner’s reasonable investment-backed expectations
1. The owner has spent money and done some work towards the plan. Overall loss in value and steps that an entity has taken.
2. Factors: reliance, investments with certain expectations
iii. The character of the government action involved in the regulation
1. Is it physical?
2. Average reciprocity of advantage? Or singling out?
a. Nondiscriminatory, has to apply in a general way. Must be some sharing of benefits and burdens so that they aren’t falling on one party.
3. Important government interest?
a. Legitimate public purpose 
c. Note: Transfer of development rights 
5. Total Wipeout Rule
a. Lucas v. South Carolina Costal Council – P bought land. At the time it was not in critical areas but 2 years later, new law was enacted that barred P from building any permanent structures on land. 
i. Rule: When a state regulation deprives private property of all economic value, that regulation constitutes a taking and the owner of the property must be paid just compensation. (Per se taking)
1. Background Principle Exception: If you were already restricted by background principles when acquiring property, then no taking. (Nuisance or property law)
a. Won’t be read broadly, but it’s arguably more than just common law nuisance
ii. If not a complete wipe out, you can still try to prove Diminution of Value under Penn Central. 
iii. Policy
1. Deprivation of economic value is equivalent to physical appropriation. More likely that there is singling out for one party to carry burden of everything. 
b. Total value of what?
i. Value to owner or value in general
1. P will push the court towards a subjective view
2. Government will show other valuable uses so there is still value (objective view)
ii. Conceptual severance (Denominator Problem)
1. If there needs to be 100% loss, must decide 100% of what?
a. Split land into parts so that the whole of one part is left valueless. 
b. Land is more easily severable when different parts of the land have very distinct uses, and/or based on geographic features. 
c. Palazzolo v. Rhode Island – P owned beach front property. Despite existing wetland laws, P wanted to fill in marshes to develop land. Court ruled that the statute may constitute a taking BUT the property was not valueless.
1. Rule: The mere fact that a statute is pre-existing doesn’t make it a background principle. Property owner can still challenge as a taking. 
a. Policy: We don’t want to limit someone’s ability to challenge a law if it’s a bad law just because of timing
2. Rule: Total wipeout must really be total.
3. Still no clarification of conceptual severance (denominator problem)
d. Tahoe-Sierra v. Planning Committee – 2 acts seized all development for 32 months. Court ruled that a temporary moratorium does not automatically equal a total wipeout for the time period restricted, and thus not a per se taking. No conceptual severance in time. 
i. Rule: A temporary moratorium on development does not constitute a per se taking.
ii. Temporary takings require careful examination and weighing of all relevant circumstances under the Penn Central Test. Just because it’s temporary does not preclude a finding that it is a taking. 
c. Exactions
i. Defined: Local government measures that require developers to provide goods and services or pay money as a condition to getting project approved. 
1. Not a legislative regulation, but an exchange for discretionary approval
ii. If something would be a taking on a permanent basis, what happens if it comes a requirement for building?
iii. What would otherwise be a taking be made a permit condition, would it be a taking?
iv. To not be a taking, the required dedication must be related both in nature and extent to the impact of the proposed development. 
1. Essential Nexus Test (Nature of Relationship)
a. Requirement that the condition substituted for the prohibition must further the end advanced by its justification. Relationship between the condition and the reason that it would be denied. 
i. If no relationship, it’s extortion and per se taking
b. Nollan v. CA Coastal Commission – P had beachfront property and to develop it they needed permission from the CCC.  CCC said they would grant the permit subject to the condition that they allow the public an easement to pass across their property. Court held if the CCC could have exercised police power to forbid construction of the house, the condition would be constitutional if it were to actually protect the public’s ability to see the beach, but this condition will not reduce any obstacles to viewing the beach so no nexus.
2. Rough Proportionality Test (Extent of Relationship)
a. How tight does the nexus need to be?
b. In addition to the nexus test, a determination must be made as to the required degree of connection between the exactions and the projected impact of the proposed development i.e. there must be a close fit
i. Does the degree of exaction bear a rough proportionality (reasonable) to the impact of the development?
c. Dolan v. City of Tigard - P applied for permit to redevelop and enlarge her store. Commission required she dedicate a portion of her property for improvement of a storm drainage system and an additional strip of land as a pedestrian pathway. A public greenway will not prevent flooding and reduce traffic congestion, and for P, means the loss of her ability to exclude others.  Court held there is an essential nexus, but city did not show the required reasonable relationship between the floodplain easement and Dolan’s proposed new building. 
IV. Purchasing Property
I. Preparation
II. Executory period
a. Contract of Sale creates this
i. Statute of Frauds requires it be in writing 
b. For disclosures, financing, inspections, title search, etc.
c. Down payment/earnest money required 
d. Contingent contract
i. Contingent on conditions being met 
ii. EX) Get financing, pass inspections, etc. 
e. Limited bases for backing out
f. Basis of suit would be backing out
g. Common Issues:
i. Premises damaged/destroyed during executory period 
1. Equitable Conversion Doctrine
ii. Marketable Title - Problems with the title
1. Implied condition of contract for sale of land
2. Defined: A title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person, one which such person guided by competent legal advice, would be willing to take and for which they would be willing to pay fair value. 
3. When is title so defective that buyer can rescind?
4. Lohmeyer v. Bower – P contracted to purchase property from D. Deed stated that property was transferred free and clear of all encumbrances but subject to all restrictions and easements applying to the property. After examining title, P found restrictive covenant requiring 2 story houses (this one was 1 story) and a zoning ordinance that mandated a particular setback that was violated. P sued for rescission of contract. 
5. Rules:
a. It must be free from reasonable doubt, and a title is doubtful and unmarketable if it exposes the party holding it to the hazard of litigation. Defect must be substantial. 
i. Something that could raise reasonable doubt, cause litigation, etc.
b. A covenant about what you can do with your property is an encumbrance on the title and would make it unmarketable. 
i. Exception: If it is waived in the contract for sale
c.  A zoning ordinance would not be an encumbrance on title that would make it unmarketable because it’s not up to the owner.
i. Exception: If the zoning ordinance is being violated at the time of sale, that is an encumbrance on title. (Regardless of waiver) 
iii. Problems with the Premises - Disclosure of Defects
1. Traditional Rule
a. Caveat emptor: Buyer beware. It is up to the buyer to discover defects. Seller doesn’t have to disclose. 
b. Exception: Active concealment, fraud, misrepresentation
2. Modern: 
a. Changing norms towards increased mandatory disclosures 
b. Exception: Where a condition which has been created by the seller materially impairs the value of the contract and is peculiarly within the knowledge of the seller or unlikely to be discovered by a prudent purchaser exercising due care with respect to the subject  of the transaction, nondisclosure constitutes a basis for rescission.  
i. Stambovsky v. Ackley – P entered into contract for purchase of home from D. Unbeknownst to P, D had held the house out to the public as being haunted. Articles had been written and the home was included in tours. D did not disclose this. Court ruled that P had no way of knowing this information since he was not from this town, thus D had a duty to disclose. 
c. Exception: Where a seller of property knows of facts materially affecting the value or desirability of the property that are not observable or known to the buyer, the seller has a duty to disclose them to the buyer. 
i. Johnson v. Davis – D agreed to sell house to P without disclosing the poor structure of the roof which he knew about. P specifically asked about water marks on the ceiling and D responded that the roof was in good working order. After a rainstorm, P came home to gushing water in the home. Court held that D actually knew and lied about the defect and thus were liable. 
III. Closing/Post-Closing
a. Assuming everything works out according to conditions in sales contract, parties “close the deal.”
b. Transfer of title
c. Contract merges with the deed
d. Basis of suit would be on the deed warranties
i. Unless contract explicitly states that certain provisions survive closing 
e. Other ways to protect buyer’s interests
i. Title search, insurance
f. Deeds
i. Types of Deeds
1. General Warranty
a. Warrants title against all defects in title, whether they arose before or after grantor took title
b. Most common
2. Special Warranty
a. Warrants only against the grantor’s own acts, not the acts of others
3. Quitclaim Deed
a. No warranties, simply conveys whatever the grantor has
ii. Deed Validity
1. Must be signed by party conveying
a. Forged deeds are invalid
2. Deed is valid as between original owner and subsequent owner once delivered
3. As against other parties, depends on state’s rules regarding recording and notice 
a. Title Assurance: Generally done by title companies, not lawyers
i. County maintains land title records, including documents and indexes
ii. Two ways of indexing: Tract, or grantee/grantor – varies by county
b. What gets recorded?
i. Deeds
ii. Mortgages
iii. Leases
iv. Options to sell
v. Lis Pendens (Notice of pending action)
vi. Wills
vii. Judgement Liens
viii. Judgements affecting title
iii. Deed Delivery
1. Rosengrant v. Rosengrant – Aunt and Uncle had several nieces and nephews. One took care of them  so they sought to transfer their farm to him after their death. They brought him to the bank and handed him the deed and then the deed was given back to the banker for safekeeping in a deposit box. They instructed him to record deed upon their death but continued living on the property, paying taxes, and acting like owners. When they died, he recorded the deed. However, it was challenged by the other heirs for failure to properly deliver the deed. Court ruled that they did not intend to deliver the deed during their lives, which should have been done by will. 
a. Rule: A property transfer is only valid if the transferor intends for the transfer to take effect immediately upon delivery of the deed.
iv. Conflicting Title Claims
1. Multiple conveyances of present possessory interest
2. Possessory v. non-possessory interest (EX) easement)
3. Creditors (EX) multiple mortgages exceeding value)
v. Dealing with Conflicting Title Claims
1. Common Law: 
a. First in Time, First in Right
b. EX) O  A. Then O B, under CL, A has title. 
c. EX) O  conveys easement to A. Then conveys entire estate in fee simple to B. B takes subject to easement.
2. Recording statutes
a. States have statutes to protect bona fide purchasers that meet 3 requirements:
i. Subsequent purchaser 
1. Possessory estates or non-possessory interests like easement, mortgage, etc.
ii. For value 
1. Not protected:
a. Adverse possessors
b. Gifts, wills
c. Defaults to common law rule
iii. Meets notice and/or recording requirements 
1. Notice Statute
a. Subsequent bona fide purchaser, if she had no notice prevails. 
b. Recording creates notice, so these statutes are incentives for initial purchaser to record.
2. Race-Notice Statute
a. Subsequent purchaser prevails if she had no notice and records first.
3. Race Statute
a. Notice irrelevant. First purchaser for value to record prevails. 
b. Shelter Rule 
i. When you have someone that would have won, whoever buys from them gets to step into their shoes, even if they had knowledge of the first owner. 
ii. EX) OA. OB w/o notice. B records. A records. BC. C had knowledge of A’s deed. Suit between A and C, C wins despite knowledge of first deed because C gets to step into B’s shoes. 
c. Types of notice
i. Actual
ii. Record notice
1. If interest properly recorded, purchaser is charged with notice even if it does not have actual notice
2. Constructive 
iii. Inquiry
1. Facts that would cause a reasonable person to make inquiry into the possible existence of an interest
2. Constructive Notice 
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