Property Outline
Property is a set of rules that affects relationships between people with regards to things. 
Property rights gives owner a bundle of sticks – can divide up property rights by terms of possession.
I. Acquisition by Capture/Conquest
a. Discovery/Conquest
i. Old world – discovery gave title to government by whose subject or authority it was made
1. If you found it first, it was yours
ii. First in Time – first to find gets ownership (Weak claim)
iii. Locke’s Labor theory – one owns what one makes with one’s own labor - changing a natural thing with labor gives you claim to it. 
1. You own the right to your body and your labor. If you go to unowned land and add value to it by your labor, you are entitled to it.
iv. Johnson v. M’intosh – Indian tribes only had right of occupancy, not right to sell the land.
v. Strong preference for using land – you gain ownership by using things
b. Rule of Capture
i. Pierson v. Post – 
1. Rule of wild animals (Rationale Soli) – once they’re on your land, you have constructive possession
2. With a wild animal, mere pursuit is not enough to establish ownership. 
3. Must have occupancy (mortal wound, deprivation of liberty is enough)
ii. Ghen v. Rich – Whaling case
1. Custom important – without precedent, courts look to custom to decide law. 
iii. Hickeringill – duck pond case
1. Malicious interference with business is not ok
2. If you want to outcompete someone else, that’s fine, but if you only want to get in the way, that’s not allowed.
iv. Popov v. Hayashi – Baseball case
1. Definition of possession varies by context
a. 2 things needed for possession
i. Certain level of control
ii. Intent to keep others away
2. Conversion: Wrongful exercise of dominion over personal property of another.
a. Act constituting conversion must be intentionally done, but need not intentionally convert. 
3. Custom of baseball says to have possession requires person to have complete control of baseball. 
4. Property rights are relational: Popov and Hayashi have equal claim to each other but way more claim than anyone else. 
II. Acquisition by Creation
a. Intellectual Property
i. INS v. AP – Right to news, unfair competition
1. News is not copyrightable, but form is.
2. Relational notion – INS and AP are competitors, different relation to each other than to the public. (ruling limited to facts – hot news)
3. Copyright – unique manner of expression that is original (not necessarily novel)
4. 3 Requirements of copyright (Must have all 3!!)
a. Work of authorship – broad term – expression, not ideas. Protects form or mode of expression by which ideas are expressed rather than ideas themselves
b. Originality – independent creation of author and minimal degree of creativity
c. Fixation – work is fixed in some tangible medium
ii. Patent – processes or products that are “novel, useful and nonobvious”
1. For 20 Years
2. 5 requirements for a patent to be granted
a. patentability
b. utility
c. non-obviousness – is invention a sufficiently big technical advance over prior art.
d. novelty
e. enablement – describe invention in enough detail that someone of ordinary skill in the art could use the invention.
iii. Feist Publication – Phone Book case – compilation of data
1. Individual facts aren’t copyrightable, but compilations of fact generally are.
a. Must have minimal degree of creativity – since Rural just listed alphabetically, not creative enough
2. 3 requirements for infringement
a. Holds a valid copyright
b. D copied the work
c. Copying was an “improper appropriation” – must prove that two works are substantially similar
iv. Harper & Row – Gerald Ford Bio – Fair Use – Right of First Publication
1. 4 factors to show fair use (just factors, balancing test)
a. Purpose and character of use
b. Effect on potential market
c. Nature of copyrighted work
d. Substantiality of portion used
III. Property in One’s Person and Persona
a. Right of Publicity – forbids unauthorized commercial use of one’s name, likeness, and other aspects of one’s “identity” 
i. Right of publicity create property interest – right of private property is only meaningful if there’s also public property
b. White v. Samsung Electronics – Vanna White Robot
i. Right of publicity elements (From Eastwood)
1. Use of P’s identity
2. Appropriation of Ps name or likeness to Ds advantage
3. Lack of consent
4. Resulting injury
c. Moore v. UC Regents – Organ case
i. CA Supreme Court says no conversion 
1. Policy reason – would impose liability on anyone who researches. Valuable research is crucial to society
2. Also says since there are other actions here (informed consent, breach of fiduciary duty), don’t need to broaden conversion now.
IV. Right to Exclude and Abandon
a. Common law elements of abandonment
i. Owner must intend to relinquish all interests in property, with no intention that it be acquired by any particular person, AND
ii. There must be a voluntary act by owner effectuating that intent.
b. Jacque v. Steenburg Homes- Mobile home cutting across field
i. Punitive damages available even when no physical damage
1. Rationale: harm not done to the land but to the right to exclude
c. State v. Shack – 
i. Trespass cannot be used to keep out private citizens trying to furnish medical care or legal service
ii. Right to exclude central to property rights, but not unlimited. In some cases, owner will not be allowed to exclude people from property if it will interfere with rights of others invited onto the land.
d. Pocono Springs v. Mackenzie
i. Right to abandon is limited!
e. Restatement on Trespass
i. One is subject to liability for trespass irrespective of whether he thereby causes harm to any legally protected interest of another, if he intentionally:
1. Enters land in the possession of the other or causes a thing or third person to do so, OR
2. Remains on land
3. Fails to remove from the land a thing which he is under a duty to remove.
ii. It is not necessary that the foreign matter should be thrown directly and immediately upon the other's land. It is enough that an act is done with knowledge that it will to a substantial certainty result in the entry of the foreign matter. 
iii. Don’t have to cause harm to be liable for trespass
V. Finding
a. Armory – Stolen ring
i. Finder has a superior right over anyone OTHER THAN the true owner
ii. Possession is the most logical way to establish ownership in situation without receipts
iii. Hierarchy of ownership: true owner  first finder  subsequent finders  etc.
b. Stolen items: Thief still has superior title over everyone but the true owner!
i. Why? Prevent endless series of unlawful seizures and reprisals
c. Bailment- give someone something with the expectation that you’ll get it back
i. Bailment is rightful possession of goods by someone who is not the true owner
ii. Voluntary – when bailor hands over goods (i.e. coat check)
iii. Involuntary – lost or misplaced items 
d. Hannah v. Peel – Found Brooch case
i. Bridges – an unattached object in a house doesn’t necessarily belong to the owner of the house (preferred by Hannah court)
ii. Sherman – When a person has control of a property and someone else finds something on the property, it usually belongs to the owner
iii. Elwes – Things embedded in the ground generally belong to the property owner
iv. Owner never took possession of the house, so doesn’t have right to lost property. Finder has right in this case. 
e. McAvoy – mislaid items go to premise owner
i. Lost property goes to finder but mislaid property goes to premise owner
ii. Wallet left on table, court determined it was mislaid, not lost, and therefore goes to premises owner.
iii. Finder’s title is as good as against the whole world but the true owner … or prior possessor.
iv. Factors
1. Inferences about how the item got there (lost v. mislaid)
2. Where found? Embedded in soil or attached to land usually goes to premises owner. But lying on top of land may be different
3. Nature of place – public or private home (possible exception for owner not in possession)
4. Purpose of finder’s presence – Employee? Trespasser?
f. Why is subsequent possession good?
i. Possession protect owners who don’t have receipts
ii. Encourages bailments
iii. Protects honesty of finders who turn things in
iv. Encourages items to be put back into circulation
VI. Adverse Possession
a. In adverse possession, statute of limitations says if you let someone on your land for a certain period of time, you can’t kick them out.
b. General elements of adverse possession (Need all elements!):		
i. An actual entry giving exclusive possession
1. Exclusive = not shared with the general public or owner
ii. Open and notorious
1. Constructive notice usually sufficient – we don’t care about what landowner actually knew, we care about what a reasonably attentive landowner would know
2. Manillo exception to open and notorious: common boundary, minor encroachment:
a. True owner needs to have actual knowledge of encroachment when small encroachment on common boundary.
iii. Continuous for the statutory period
1. Entry start the clock for statute of limitations
2. Continuous doesn’t need to be constant. Use as an average true owner would under the circumstances
a. Kunto – must use as true owner would. Using a summerhouse in the summer counts as using continuously.
3. Tacking – previous owner’s actions count towards time in statute of limitations as long as you have privity with previous owner. 
a. Honest mistake and voluntary conveyance allows tacking.
b. Essence of privity for this purpose – MUST be voluntary transfer of ownership
iv. Adverse and under claim of right (aka “hostile” aka “claim of title”)
1. Acting like a true owner. Possible states of mind (jurisdictional split):
a. Objective: state of mind is irrelevant. Only actions matter
b. Subjective/good faith standard: “I thought I owned it”
c. Aggressive trespasser: “I thought I didn’t own it but I intend to make it mine.”
v. Color of title – Adverse possession with deed – even bad deed – is better than straight adverse possession.
1. Once you’ve satisfied adverse possession, get whole boundary of the deed.
2. Possession of part= constructive possession of whole. BUT 2 exceptions:
a. Can’t get constructive possession when someone else is in actual possession
b. Areas in deed are actually owned by separate owners and never entered against 1. 
i. Rationale: owners don’t have notice of adv. Pos. or cause of action without entry.
vi. Disabilities – all states give some protection to owner who is unable to protect their rights
1. Basic Rule: An action to recover title to or possession of real property shall be brought within ten years, BUT if person entitled to bring action at time is minor, of unsound mind, or imprisoned, THEN after 10 years expires, such person may bring action within 5 years after disability is removed.
VII. Gift
a. Elements of Gift
i. Intent to convey interest
1. An intervivos gift requires that the donor intend to make an irrevocable present transfer of ownership; if the intention is to make a testamentary disposition effective only after death, the gift is invalid unless made by a will.  
ii. Donor must deliver possession
1. Manual – actual (preferred)
2. Constructive – give key – gives access or control
3. Symbolic – deed- something that represents
4. **If you can hand it over, you must hand it over*
iii. Acceptance 
1. Usually if gift of value, acceptance is presumed
b. Gift circumstances
i. During life – intervivos – irrevocable
ii. Causa Mortis – in contemplation of impending death – revocable only if donor recovers
c. Gruen – father gives son painting but wants to keep it for his lifetime.
i. Intent – must make present transfers of the gift. Father did give immediate ownership, just not possession. Dad has right to possess while son has ownership.
ii. Son has legally enforceable right to ownership
iii. No need for delivery when you’re retaining possession
VIII. Possessory Estates
a. Estate – an interest which is or may become possessory and is measured by some period of time
i. Estate system is designed to make clear who is transferring what to whom – not just what physical parcel, but also what sort of ownership, measured in terms of the duration of transferee’s interest 
ii. All states have rules for what happens to an estate when person dies without a will
b. Fee simple
i. Fee simple absolute – forever interest in a property
ii. Strong bias in the law towards conveying the maximum amount
c. Life Estate
i. “To A for life” – estate measured by A’s lifetime
ii. Holder has a property in the interest until they die
1. Even if life estate holder transfers interest, interest only lasts until life estate holder dies
iii. Life estate is subject to a reversion or a remainder at the end of lessee’s life
1. Reversion – back to grantor
2. Remainder – to a 3rd party
d. Defeasible fee simple
i. Fee that will terminate prior to its natural end point upon occurrence of some specified future event
1. Fee simple determinable – ends automatically
a. Durational language usually creates a fee simple determinable (i.e. only, until, so long as.. etc.)
b. Owner has a possibility of reverter
c. Owner can release future interest to current possessor
2. Fee simple subject to condition subsequent – ends when grantor attempts to re-take property
a. Grant + condition usually creates a fee simple subject to condition subsequent
3.  Fee simple subject to executory limitation – grantor coveys fee simple to one but transfers to a third party if condition occurs - automatic
e. Waste
i. Old rule: any change to the property is waste. 
ii. New rule: not waste if it makes property more valuable
1. Woodrick – tearing down rotting stable is not waste because it makes the property more valuable
iii. Waste depends on the nature of interests (Extent of possessor’s interest, certainty of future interest)
iv. Affirmative waste – actively injurious acts (except open mines)
v. Permissive waste – failure to take reasonable care of property, allowing it to fall into disrepair
IX. Possessory vs. Future Interests
a. Possessory Interests: any entitlement that gives one the right to the land at a given moment.  The holder has the right to possess the land now.
b. Future interests will or might give you the right to land at some future date
c. Future interests are legally enforceable
d. Can split property across time, as one can through space
e. By will – done by testator or testatrix – these people devise real property or bequeath personal property
f. Intestate- someone who dies with no will dies intestate
g. Trust - Substitute for a will – established by a settlor, who creates a trust that is run by a trustee for the good of the beneficiary
X. Concurrent Interests
a. Required elements to create and continue specific forms of concurrent interests
i. Tenancy in common
1. Separate but undivided interests in property
a. Both/all can use all space
2. No survivorship
3. Shares don’t need to be of equal size
4. Separate interests can be conveyed at any time 
5. Can be reached by creditors before and after death
ii. Joint tenancy
1. Right of survivorship (avoids probate)
2. Conveyance destroys joint tenancy
a. Riddle – self-conveyance is sufficient to sever
3. Not reachable by creditors after death
4. Need 4 unities to establish
a. Time – take at same time
b. Title – take by same document
c. Interest – equal, undivided shares of same duration and identical interests
d. Possession – same right to possession of whole
5. ***If a joint tenancy with more than two people exists and one person severs, the remaining people are still in a joint tenancy***
6. Jurisdictional issue for what mortgage is with regards to a joint tenancy 
a. Transfer of title theory – banks hold title, you’re paying for it in installments (breaks joint tenancy, turns it into a tenancy in common)
b. Lien theory- loan with home as collateral/security (doesn’t break joint tenancy)
7. Swartzbaugh - A joint tenant can lease or license anything less than or equal to his rights in the joint tenancy property.
iii. Tenancy by the entirety
1. Need 4 unities from joint tenancy PLUS marriage
2. Recognized by roughly half of U.S. states
3. Right of survivorship
4. Cannot be severed singlehandedly by transfer of interest because no separate interest – cannot be transferred without other spouse’s permission
5. Tenancy by entirety doesn’t exist in community property states
6. Sawada – tenancies by the entirety cannot be reached by creditors of one spouse
b. Conflicts
i. Expenditures
1. Taxes, mortgage payments, carrying charges: right to contribution/credit in accounting or partition action
a. But if sole possessor paid carrying costs, no contribution if value of use and enjoyment exceeds cost
2. Repairs/maintenance
a. Majority: no right to contribution (minority allows with notice) Can recover reasonable credit in accounting or partition action
3. Improvements: no right to contribution
c. Termination
i. Partition
1. Apply to joint tenancies and tenancies in common
a. Have a right to seek partition
b. Partition in kind
i. Divide land between owners
c. Partition by sale
i. Sell land and give owners values
d. CA Supreme Court: Presumption in favor of partition-in-kind, but can partition by sale
i. When physical attributes make in-kind partition impracticable or inequitable AND
ii. Interests of the owners would be better promoted by partition by sale
iii. How many parties there are (more parties=more likely to sell)
ii. Ouster – cotenant in exclusive possession owes rent when an ouster occurs
1. What constitutes an ouster?
a. Attempt by P to enter and D denies entry
b. Cotenant asserts complete ownership of land
c. Adverse possession (very hard to adversely possess against a cotenant)
XI. Marital Interests
a. Divorce
i. CL: Equitable Division
1. Great variations in how this is administered. Fault is expressly included, expressly excluded, or ignored. 
2. Some divide all property regardless of time and manner of acquisition. 
3. Some divide only “marital property”
4. Movement towards equal division of marital property
ii. Community Property
1. Community Property divided, usually 50/50. 
2. Earnings of spouse own equally as undivided shares during marriage
a. Earning include rents, profits, fruits of earnings
3. Separate Property – acquired before marriage or during marriage by gift, devise, or descent
a. Before marriage or after divorce/separation is separate property
b. Gift, inheritance, devise is separate property, even during marriage
c. Couples can transmute community property into separate property and vice versa
i. Unless a joint tenancy, it takes both spouses to take something out of the CP form.
ii. However, one spouse can transmute their own separate property by making a gift to the community
b. Death of a spouse
i. Laws for death distribution depend on state you’re domiciled in when you die
ii. Dower and Curtesy
1. Curtesy is gone, dower lives on in a few states
2. 1/3 life estate in real property held during marriage
3. Includes freehold land:
a. Owned during marriage AND
b. Inheritable by issue (Fee simple or TIC, not joint tenancy)
iii. Modern CL – Elective Share (all except GA)
a. Surviving spouse can denounce the will and choose a statutorily designated fractional share instead (Usually 1/3 - 1/2)
b. Attaches at moment of marriage
c. Usually applies to all of decedent’s property at death
d. Does not include life insurance and joint tenancies
iv. Community Property
a. Upon death, decedent can dispose of ½ community property (and all separate property) by will
i. Cannot give away more than ½ of community property
ii. If no will, spouse (usually) takes decedent’s share of community property
c. Is a degree/celebrity status property?
i. 3 approaches
1. Elkus – celeb status is martial property (only in NY)
a. Marriage is a partnership, so anything acquired while in marriage is property
2. Mahoney – reimbursement alimony – covers financial contributions to other spouse’s education
3. Graham – degree/status is not marital property
a. Rationale: degree is not transferrable or inheritable, requires one spouse’s intellectual ability
d. Migrating couples
i. Domicile at time of acquisition determines character (absent agreement) BUT residence at death determines distribution rules.
e. Mixing community property with separate property
i. 3 approaches
1. Inception of right
a. HYPO: Wife buys house before marriage. House is $100k. Wife pays $10k, then gets married, and couple pays $90k. At divorce, house sells for $300k. 
i. Wife owns house, community money ($90k) is treated like a loan and paid back with interest to the community. So Community gets $90k + interest, wife gets remaining money from sale, plus half of what went back to community.
2. Time of Vesting
a. Community owns house, buying spouse gets their original contribution paid back with interest and the rest is split between the spouses.
3. Pro Rata Share (CA method)
a. Buying spouse gets % of sales price they put in before marriage + half of remaining sale price
i. HYPO: Wife buys house for $100K and puts in $10k before marriage. House sells for $300k. Wife gets $30k + half of remaining $270k ($135k)=$165k. Husband gets other $135k
XII. Landlord/Tenant
a. Lease is both a description of possessory interest and a contract
i. 2 most common forms of lease (Split in JDX):
1. Term of years 
a. Need to actively renew – doesn’t automatically renew
b. For a fixed period of time (not necessarily years)
c. New document needed to renew
2. Periodic tenancy
a. Specific time period - Month-to-month (or other period)
b. Automatically renews unless one party gives notice
c. No new document needed
b. 2 approaches for landlords requirement re:possession (Split in JDX)
i. English Rule: Landlord must deliver both actual and legal possession
1. Landlord has to make sure nobody else is living in house
2. Rationale: expectation is place will be vacant, easier for landlord to eject tenant, lessee can’t do anything until move-in day while landlord can do things before
3. Under English rule, once lessee takes actual possession, landlord has no responsibility to prevent future possessors (squatters)
ii. American Rule: Landlord must only deliver legal possession
1. Rationale: makes more sense to bring suit against wrongdoers (holdover) instead of landlord
2. American rule stems from vision of lease as conveyance – only giving interest to property, no need to ensure habitability.
c. Creation of leases
i. Landlord is almost always an owner in fee simple absolute
ii. Landlord then grants a present right of exclusive possession
d. Assignment vs. Sublease
i. Assignment – tenant transfer entire interest to another
1. If you give up your entire term of lease, it is an assignment 
2. No reversionary interest
ii. Sublease – tenant transfers anything less than her entire interest and retains a reversion in the event of default
1. Traditionally, landlord could not sue sublessee in event of default on privity of estate theory (landlord has no privity with sublessee)
2. In sublease, landlord cannot recover from sublessee in case of default, landlord can only go after original tenant
iii. Ernst – even though words “sublease” were in lease, it doesn’t matter and was an assignment. Words in lease are less important than characteristics of relationship.
1. Since time period was extended, it went beyond original tenants original lease, meaning original tenant had no reversionary interest. 
e. Self-help – From Berg (Split in JDX???)
i. CL rule: landlord can use self-help to retake premises from a tenant in possession without liability from wrongful eviction if:
1. Landlord is legally entitled to possession (e.g. tenant holds over after lease term or tenant breaches a lease containing a reentry clause), AND
2. Landlord’s means of reentry are peaceable
ii. Modern Rule (Followed in almost all jurisdictions): landlord must always resort to the judicial process to enforce his statutory remedy against a tenant wrongfully in possession.
f. Surrender
i. Tenant’s offer to end lease, if accepted by landlord, terminates lease
1. Sommers – explicit, wrote letter 
2. Implicit – tenant abandons (or never takes possession)
ii. Modern Rule: Landlord must make a reasonable effort to mitigate damages where he seeks to recover rents due from a defaulting tenant. (only in some JDX)
1. Modern rule is contract-based – mitigating damage, responsible not to unfairly rack up damages. 
g. Illegal Lease
i. Unsafe and unsanitary conditions as defense to suit to evict for nonpayment.
1. Code violation must exist at time the lease is entered into
2. Makes lease unenforceable
h. Constructive Eviction
i. Early Law – if tenant interferes with lessee’s actual possession of land, tenant didn’t need to pay rent. 
ii. Landlord needs to have notice and chance to fix before constructive eviction can be claimed
iii. Constructive eviction is a defense for when landlord goes after tenant for unpaid rent
iv. Village Commons  - landlord deprived tenant of use of evidence room – actual eviction
1. Also constructive eviction because premises were unusable due to water damages and landlord didn’t fix it.
v. Tenant needs to abandon property to claim constructive eviction
1. Must abandon in a reasonable time
vi. Acts or omission for constructive eviction – omissions of things landlord is responsible for doing
vii. Constructive evictions is when Act or omission of LL renders property substantially unsuitable for purpose for which they are leased, or which materially interferes with the beneficial enjoyment of the premises.
viii. Tenant can show either actual or constructive eviction – don’t need to show both!
ix. Constructive eviction is sum total of events leading to eviction – abandoning property is to satisfy claim of eviction
x. 2 issues
1. For constructive eviction, must be bad enough to claim in court
2. Tenant must abandon
i. Implied Warranty of Habitability (IWH)
i. A landlord has a duty to ensure all premises are safe, clean and fit for human habitation.  
ii. Hilder - Court says IWH is automatically in every lease – tenant CANNOT waive this
iii. Look at housing codes to start with. Figures out what is habitability
iv. Tenant MUST notify landlord of defects AND tenant cannot have caused defects
v. Remedies for breaching IWH – constructive eviction, can withhold rent, can fix defect and get reimbursement, can seek damages (and punitive damages)
vi. Tenant doesn’t need to leave premises to claims IWH breach
XIII. Nuisance
a. Private Nuisance is a substantial and unreasonable invasion of another’s interest in the private use and enjoyment of land
b. The harm in nuisance is to the use and enjoyment of land. Must be some level of injury to allow recovery
i. Generally, courts don’t consider fear a reasonable damage for nuisance
c. Remedies for nuisance:	
i. Nothing
ii. Injunction
iii. Damages
iv. Other (see Del Webb) 
d. Intentional Private Nuisance (most important for this class) – acts for the purpose of causing nuisance OR knows that a nuisance is substantially certain to result from his conduct
i. GENERAL RULE: To be a nuisance, it must be intentional and unreasonable
1. 2 different tests for reasonableness
a. Jost Threshold test – focuses on gravity of harm to P
b. Restatement test- balances the gravity of harm to P with the utility of Ds actions
i. Gravity of harm factors
1. Extent and character of harm
2. Social value that law attaches to the type of use or enjoyment invaded
3. Suitability of particular use or enjoyment invaded to the character of the locality, AND
4. The cost or burden on P of avoiding the harm
ii. Utility of conduct factors
1. Social value law attaches to primary use
2. Suitability of locale
3. Impracticability of preventing or avoiding invasion
ii. Private nuisance action must be brought by a landowner. Must have an interest in the land.
e. Public Nuisance – an unreasonable interference with a right common to general public 
i. Unreasonableness for public nuisance:
1. Whether the conduct involves a significant interference with public health, public safety, public peace, OR
2. Whether the conduct is forbidden by a statute, ordinance, or regulation, OR
3. Whether the conduct is of a continuing nature or has produced a permanent and long-lasting effect, and, as the actor knows or has reason to know, has a significant effect upon the public right
f. Also need to ask “do we have an unusually sensitive P”?
g. “Coming to the nuisance” (Del Webb)
i. Limited to case wherein a developer has, with foreseeability, brought into previously agricultural or industrial area which makes necessary the granting of an injunction against a lawful business and for which the business has no adequate relief
ii. Courts can use equitable powers to create novel type of remedy. Court here granted injunction but made P pay for feed lot to move
h. Private nuisance protects right to use and enjoyment of land, while public is a protection of public rights
i. Also, private can only be brought by owner of land, while public can be brought by any member of public affected. 
i. Remedy – a nuisance will be granted an injunction only when damages are not an adequate remedy
i. When nuisance is continuing, courts usually say damages are not adequate
XIV. Servitudes
a. Servitude is a contract/agreement on what you’re allowed to do on your land. It’s a privately-created land use
i. Servitude is a non-possessory interest in another person’s property
1. Right to use but not a right to exclude
b. Easements
i. License is a revocable permission to do something that would otherwise be trespassing (Different than easement)
ii. General Rule for scope of easements: Depends on the intent of the parties and reasonableness of the burden
iii. Easement is irrevocable right to control or use some aspect of another person’s property
1. Once an easement is established, it’s a property right that sticks to the land
2. Express easement – in writing, complies with Statute of Frauds
a. Arises by grant or reservation
i. Grant – when grantor conveys an easement to another person
ii. Reservation – When grantor conveys land to but retains an easement in the land
b. Look at language and situation when created to see intent and reasonableness
3. Easements can be express (written) or implied (conduct). Statute of Frauds requires that easements be in writing, but there are exceptions!
a. Easement by estoppel (AKA irrevocable license)
i. License + reliance ($$ spent) = estoppel
ii. License lasts as long as needed to serve that reliance
iii. JDX Split – Some courts don’t recognize, some allow it
b. Prescriptive Easement
i. Cousin of adverse possession
ii. An easement is created when owner has openly, peaceably, continuously and under claim of right adverse to the owner of the soil and with his knowledge and acquiescence used a way over the lands of another for as much as 15 years.
1. Need to do state of mind jdx split analysis here
iii. If you have a license (permission), can’t have an easement by prescription (because not adverse)
c. Implied easement by prior use: only apply when one parcel of land owned by one person is later divided
i. Easement by prior use is established by:
1. Severance of prior land once united
2. Continuous and apparent use by others once divided
a. Must be apparent at time of division
3. Reasonable necessity for the use at time of severance
d. Implied easement by necessity
i. Land originally owned by one person
ii. Parcel is divided
iii. Strict necessity required at time of severance AND necessity must have been caused by the severance 
4. BLL: Easement does not extend to other parcels beyond original dominant parcel.
5. Dominant parcel: One that’s getting the benefit
a. Dominant has the easement
6. Servient parcel: one that’s being used
a. Servient gives the easement
7. Appurtenant – right of use: attaches to property
a. Easement appurtenant makes property more valuable
8. In Gross- personal: attaches to person/entity, not to land itself
9. Profits- Right to go onto someone’s land and take something off of it
iv. Difference between a grant and a reservation:
1. Implied reservation is an easement implied in favor of the grantor
a. Implied reservation requires strict necessity
2. Implied grant is easement implied in favor of grantee
v. Affirmative vs. negative easements
1. Affirmative Easement gives power for someone to do something on another’s land
2. Negative easement stops people from doing something on their land.
a. 4 types of negative easements in CL
i. Light
ii. Air
iii. Water 
iv. Support – cannot undermine neighbor’s structure or land
vi. Types of Termination of Easements
1. Release – normally requires a writing
2. Prescription – servient tenant adversely impairs
3. Expiration – end of time period set in original grant or, for defeasible easement, terminating event occurs
4. Merger – servient and dominant tenement join
5. Estoppel – detrimental reliance
6. Abandonment – usually requires more than non-use, except in some states with easement by prescription where not used for statutory period
7. Condemnation – Government takes over
8. Easement by necessity – if necessity ends, easement ends
c. Covenants
i. Real Covenants – a promise about the use of land that runs with the land at law that applies to successive owners
ii. Covenants often take the place of negative easements
1. Can dictate what someone else can and cannot do with their land
iii. Real covenants need to be in writing. 
iv. A majority of courts imply negative restrictions from a general plan
1. Sanborn - Implied reciprocal servitude theory – When a common grantor later sells a parcel from his remaining land, the prior purchaser is enforcing a reciprocal servitude that is implied from a common plan of development
a. Doesn’t work if jdx doesn’t allow implied servitudes OR if developer has no common plan
v. People under covenants need notice
1. Sure way of notice is to record it with a government agency
vi. Most common covenant: Restriction to what kind of building can be built on land
vii. Three factors for real covenant:	
1. Touches and concerns the land (Vague concept. Courts have a hard time here)
a. Effects landowners economically. A covenant to pay money generally touches and concerns the land. 
b. Neponsit – Paying fees for the upkeep of the common property does touch and concern the land
c. Covenants restricting land use almost always touch and concern the land – directly affect use land can be put and substantially affect value
d. Courts are wary of enforcing affirmative covenants against successive owners
i. Courts don’t like making people do things, especially things that require judicial supervision
2. Privity of estate
a. Horizontal privity: agreement between original parties
i. Need to figure out if there’s horizontal privity before looking at vertical privity
ii. Horizontal privity needs conveyance or transfer of land as part of original promise
b. Vertical privity: privity between original party and their successor in interest
i. Vertical privity is when one party steps into the same estate as the previous party
3. Intention of the parties
a. Must have intended to create a covenant
viii. Two ways to enforce: Real Covenant enforced at law ($$ damages), servitude enforced at equity
1. For $$ damages, must show that there was a real covenant
2. Equitable remedies like injunctions need to show an equitable servitude
3. Major difference between real covenant and equitable servitude is the remedy sought. 
ix. Potential Requirements for Covenants:
1. Creation: in writing
2. For Running: Intent
a. Whose intent?
b. For what?
3. Notice
a. To whom?
b. For what?
4. Touch and concern
5. Vertical privity 
6. Horizontal privity
x. Additional Requirements for real covenants/equitable servitudes
1. When both sides are successors, need to show both burden and benefit
2. Don’t need to do benefit/burden analysis with original owner
3. Burden-side is person against whom covenant is attempting to be enforced
4. Minimal vertical privity is when you have less than the estate the original owner had
d. When restrictions limiting use of property within a Common Interest Community (CIC) satisfy requirement of covenants running with land or of equitable servitudes, what standards test governs their enforceability?
i. Reasonableness test: It will be enforced unless unreasonable
1. Unreasonableness means:
a. Wholly arbitrary
b. Violates public policy
c. Burden far outweighs benefits or restriction
e. Terminating covenants:
i. Merger – land becomes one
ii. Release – agree to end covenant
iii. Acquiescence – P has failed to enforce servitude against other breaches and then seeks to enforce servitude against D
iv. Abandonment – resemble acquiescence except that it makes servitude unenforceable as to entire parcel rather than only as to P immediately involved
v. Equitable bases
1. Unclean hands: If you violate, you can’t come against someone for violating
2. Laches (bars enforcement only) – you waited for too long to enforce
3. Estoppel – detrimental reliance
vi. Changed circumstances – if conditions in area are so changed that original purpose cannot be accomplished or is no longer of substantial benefit to the community, the covenant can be terminated - Truskolaski
vii. Eminent Domain
XV. Zoning
a. How to control nuisance:
i. Nuisance actions (judicial)
ii. Servitudes (private agreements)
iii. Zoning - separate the issues! (legislative)
1. Courts have viewed zoning laws as legislative nuisance controls
b. Zoning is an exercise of police power – essentially, the power of government to protect health, safety, welfare and morals. 
i. Police power belongs to the states
c. Euclidean Zoning Ordinance – separate by uses
i. Use districts (cumulative)
ii. Area districts
iii. Height districts (aka “bulk districts”)
d. Ordinance must be completely arbitrary to violate the Constitution (Euclid)
e. People bringing “as applied” zoning challenges are unlikely to win under substantive due process rights. Will win only if application is extremely arbitrary or oppressive or infringes on something fundamental 
f. “General Plan” – Zoning must conform to general plan
i. Cities have a general plan that they hope to accomplish, and zoning rules must conform to this plan. 
g. Devices for flexibility in zoning
i. Variances
ii. Special exceptions – in CA, called conditional use permits
iii. Zoning amendments – essentially, a change to the statute
h. Aesthetic Zoning is allowed as long as it’s within the statute’s boundaries (Stoyanoff)
XVI. Takings
a. Takings falls within 5th Amendment Protection: “No private property shall be taken for public use without just compensation”
i. 5th Amendment assumes government can take property
b. Taking used to mean only direct appropriation, but is now broader
i. Physical takings
ii. Regulatory takings – government restricting what owner can do with land
1. Zoning
2. Environmental Regulations
3. Historic Preservation Ordinances
4. Building Permits
5. Exactions
c. Eminent Domain – Power of government to force transfer of property from owner to government
i. Government “condemns” property –transfers in exchange for market value
ii. Private entities do NOT have power of eminent domain, only public entities can use it
iii. BLL: Public use = public purpose (Kelo)
1. Doesn’t necessarily need to be use by the public
2. Deferring to legislative decision to decide what is a public purpose
3. Public purpose should (but doesn’t have to) be part of a plan
4. Public Purpose is on a spectrum
a. Use by public is always public use
iv. BLL: A permanent physical occupation by a third party is a Per Se taking without regard to public use. (Loretto). 
1. Because it interferes with owner’s right to exclude
2. Forcing the owner to put something on the building does not count (Usually. Possible exceptions)
d. Regulatory Takings
i. When regulations go “too far”, that amounts to a taking and requires compensation (Penn Coal)	
1. BLL: At some point, diminishing value of someone’s property can be a taking
2. Diminution in value factors (from Penn Central):
a. Economic impact on claimant (how much did the rule diminish value?)
b. Distinct investment-backed expectation
i. Steps taken towards plan
c. Character of governmental activity
1. Is use of land a nuisance?
2. Is party being singled out? Average Reciprocity of Advantage - looks at benefit received in relation to value lost
3. Government policy/interest
ii. Nuisance exception: A regulation that deprives an owner of property for the purpose of prohibiting a nuisance is an exercise of police power and therefore doesn’t result in a taking that requires compensation (Hadacheck)
iii. BLL: When regulation denies all economically beneficial use of the lands, it is a per se taking (Lucas)
1. Exception: If use is already restricted by background rules or state law at time of taking title, can’t claim a taking.
a. Example: If someone owns a lake and wants to fill in the lake bed, but doing so would flood other’s land, then a regulation comes out specifically preventing him from filling in the lake bed, can’t claim a taking because he wouldn’t have been able to fill it in even before the regulation.
iv. BLL: Owner can still claim a taking even if she takes ownership after regulation was passed. (Palazzolo)
1. Rationale: if government makes a bad rule, owners shouldn’t be prevented from claiming a taking just because they took ownership later
2. Law passed by government doesn’t automatically make it a background principle per Lucas.
v. BLL: A temporary moratorium on development in NOT a per se taking (Tahoe)
vi. 2 step process for determining whether there’s a taking:
1. Is it automatically a taking (Per Se)
2. If not, look at diminution in value
vii. Conceptual severance – splitting portion of land affected by regulation off from rest of land to claim total wipeout
1. Parties will try to break it up and treat area that’s being affected as 100% drained in value
2. P wants to conceptually sever because it will show greater loss if only talking about restricted part
3. Courts generally don’t like this
viii. Total Wipeout Analysis
1. Is it a total wipeout under Lucas?
2. Does regulation eliminate value of only a portion of parcel (conceptual severance)
a. Does regulation entirely eliminate parcel’s value?
i. If regulation entirely eliminated value, does exception apply (background rules)?
XVII. Exactions
a. If something (like an easement) would otherwise be a taking if it were permanent, what happens if it is a quid pro quo for building? This is an exaction!
i. Not a legislative regulation, but an exchange for discretionary approval
b. BLL: Essential Nexus test: the condition substituted for prohibition must have an essential nexus with the prohibition, otherwise it is invalid
i. “[U]nless the permit condition serves the same governmental purpose as the [potential] development ban, the building restriction is not a valid regulation of land but an out-and-out plan of extortion.”
c. BLL: Rough Proportionality: Does the degree of exaction bear a rough proportionality to the impact of the development?  
i. That means the city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development. 
d. Exaction analysis is triggered when the government is asking the owner to give them something that would otherwise be considered a taking
XVIII. Real Estate
a. Before closing, buyer sues on the contract for rescission. After closing, buyer can sue on the deed and get damages
b. Marketable Title
i. Standard, not a rule
ii. For Marketability, a marketable title to real estate is free from reasonable doubt, and a title is doubtful and unmarketable if it exposes holder to hazard of litigation
iii. Defect needs to be material for it to be unmarketable
iv. Finding out there’s a restriction on the property that wasn’t in the deed is enough of an encumbrance to warrant a property unmarketable
1. If covenant was disclosed in deed, that in itself doesn’t make a property unmarketable (but violation of that covenant does)
v. Lohmeyer - If contract is in violation of a covenant or zoning ordinance, not marketable because it opens to buyer up to litigation
vi. Generally, existence of a zoning ordinance doesn’t make title unmarketable
vii. Undisclosed covenant/easement (if not waived in contract) makes title unmarketable
c. Disclosures
i. Traditional Rule: Seller can’t actively conceal or misrepresent, but the rest is up to buyer to discover
ii. New Rule (from Stambovsky): Where a condition has been created by seller that materially impairs the value of the contract, AND is peculiarly within knowledge of seller OR unlikely to be discovered by a prudent buyer exercising due care, THEN a nondisclosure constitutes a basis for rescission as a matter of equity
iii. Newer Rule (from Johnson): Where seller knows facts materially affecting value of the property which are not readily observable AND are not known to the buyers, seller is under a duty to disclose
d. Deeds 
i. Must be signed by party conveying
ii. Forged deeds are invalid
iii. Three types of deeds:
1. General Warranty (most common): Warrants title against all defects in title, whether they arose before or after grantor took title
2. Special Warranty: Warrants only against grantor’s own acts, not the acts of others
3. Quitclaim Deed (ppl pay the least for these): NO warranties, simply conveying whatever title grantor has, if any
iv. Deeds are VALID as between original owner and subsequent owner once delivered
1. From Rosengrant: To deliver a deed need:
a. Actual or constructive delivery of the deed to the grantee or third party, AND
b. An intention by grantor to divest himself of the conveyed interest
v. After closing, sales contract “merges” with deed, and suits are on deed warranties, not the contract
e. Recording
i. What gets recorded?
1. Deed
2. Mortgage
3. Lease
4. Option to sell
5. Lis Pendens (notice of pending actions)
6. Will
7. Judgment lien
8. Judgment affecting title
f. Conflicting Title Claims
i. Multiple conveyances of present possessory interest OR possessory estate vs. non-possessory interest (like an easement)
ii. Default Rule: First in time, first in right
1. First person to get the deed has the right to the property
2. BUT: All states have an exception to this rule; JDX split:
a. Notice Statute: Subsequent Bona Fide purchaser prevails if she had no notice. Recording creates notice, so incentive for original purchaser to record
b. Race Statute: Notice irrelevant – First purchaser for value to record has right
c. Race-Notice Statute: Subsequent bona fide purchase prevails IF she had no notice AND Records first
3. These exceptions only protect bona fide purchasers that meet three requirements:
a. Subsequent purchaser (of possessory estates and usually includes non-possessory interests like easement, mortgage)
b. For value  (NOTE: Who is usually not protected?)
c. Meets notice and/or recording requirements (three broad approaches)
4. Exceptions don’t protect adverse possessors, people who were gifted or inherit the lands, etc.
a. If not protected by exceptions, defaults to common law rule (first in time)
5. What counts as notice?
a. Actual
b. Record Notice – if interest properly recorded, buyer charged with notice even if he does not have actual notice
c. Inquiry – Facts that would cause a reasonable person to make inquiry into the possible existence of an interest
d. **Record and Inquiry are constructive notice**
XIX. Access to Housing
a. Fair Housing Act
i. FHA came about by Congress – Federal Law
ii. Civil Rights Act of 1866 – LOOK UP IN BOOK p.455
iii. LOOK UP FHA IN BOOK p. 454
1. NO Exemption under FHA for advertising with discriminatory language
iv. Roommates.com – “Dwelling” does not include roommates – can select based on protected class when looking for someone to share apartment/house with
v. Texas – affirming disparate impact protected by FHA
1. Disparate impact – effect of action – might be neutral action that had discriminatory impact
2. Party claiming disparate impact has burden to show impact, then burden shifts to D to show that there was a valid reason for the discriminatory rules.
b. Shelley - Private covenants are not under Constitutional protection, BUT if use state or government resources to enforce, it falls under constitutional restrictions 
c. FHA exemption to rules limiting number of occupants are allowed, but must be strictly enforced
i. Exemption doesn’t apply to rules limiting what type of people can live in a residential house.
 

Miscellaneous
Trust – owner is holding the land for the benefit of another
Alienable – able to be transferred to new ownership
Escheat – reversion of property to the state or lord on the owner’s dying without legal heirs
Fee simple absolute – a permanent and absolute tenure of an estate in land with freedom to dispose of it at will, especially in full – a freehold tenure
Heirs (next of kin) – person who survive decedents and are designated successors. A living person has no heirs! Heirs are those entitled to receive under state’s intestacy statutes
Per stirpes – distribution by branch
Per capita – distribution by head
Issue – descendants
Collaterals – all persons related by blood to decedent who are neither issues nor ancestors. (i.e. brothers, nieces, etc.)
Ancestors – parents
SPRING MISCELLANEOUS
Courts don’t like reserved easements because it benefits seller not to disclose an easement
Approaches to reserve easements: reasonable necessity (normal), don’t allow it, some make it a little harder, use it as a factor
Common interest community = HOA, Condos, Co-ops
Facial Challenge – very existence of this statute violates the Constitution
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· When question asks which answer is least/most likely to succeed, it helps to write “likely” or “unlikely” next to each option to eliminate some right away.
· She seems to want us to cite a case any time we state a rule. She said not necessarily, but she also seems to want us to always say which case we get a rule from.
· Most often problem is that people leave relevant facts from the hypo out. Make sure to utilize all relevant facts. 
· There can also be defeasible life estates (To A for life so long as she uses it as a mall)
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