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[bookmark: _Toc481315007]The Lease
1. [bookmark: _Toc481315008]The Tenancy at Sufferance: Holdovers
a. The so-called tenancy at sufferance arises when a tenant remains in possession (holds over) after termination of the tenancy. 
b. Common law rules give the landlord confronted with a holdover essentially two options—eviction (plus damages), or consent (express or implied) to the creation of a new tenancy. 
2. Issues to consider when determining if x is a lease or something else: intention of the parties, the number of restrictions on use, the exclusivity of possession, the degree of control retained by the granting party, the presence or absence of incidental services, etc…
3. A lease is both a conveyance and a contract
a. A lease transfers a possessory interest in land, so it is a conveyance that creates property rights.
b. Leases also contain promises (such as the promise to pay rent) so it’s a K as well creating K rights. 
4. Statute of Frauds
c. leases for more than one year must be in writing. 
[bookmark: _Toc481315009]Delivery of Possession (461-472)
1. [bookmark: _Toc481315010]American Rule – Tenant’s Problem 
a. Where the new tenant fails to obtain possession of the premises only because a former tenant wrongfully holds over, his remedy is against such wrongdoer and not against the landlord.
b. Landlord only responsible for granting legal possession, not actual possession
c. American Rule Tenant’s problem (from Hannan)
i. Then landlord can’t rent out place that’s occupied because they can’t know someone will be a holdover – DS wrote “English rule prohibits reletting”
1. Ask the tenant and take the risk 
2. Holdovers not that common 
ii. T2 has remedies & incentive to use them 
1. This is circular reasoning – it’s a result of the rule not a reason for the rule 
2. L can draft remedies into the K 
iii. Landlord not responsible for 3rd party tort (p464)
d. Game: I’m T2 in an American Rule Jurisdiction
i. No express term for conveyance 
ii. Bring an eviction action & sue for damages 
iii. Incur legal fees – upfront retainer 
iv. Double rent and legal fees 
2. [bookmark: _Toc481315011]English Rule – Landlord’s Problem 
a. There is in every lease an implied covenant on the part of the landlord that the premises shall be open to entry by the tenant at the time fixed by the lease for the beginning of his term  
b. So T has a cause of action against L
c. English Rule landlord’s problem 
i. No one would contract for a lawsuit 
1. Problem someone is going to have a law suit L or T – here L
ii. Landlord has the facts (and so should bear the risk)
1. T can get the facts 
iii. T2 can’t depend on the landlord’s testimony
d. Ls in an English Rule Jurisdiction
i. Unlawful detainer action against T1
ii. Write off some costs and increase rent   - ability to mitigate and spread costs 
3. [bookmark: _Toc481315012]Hannan v. Dusch
a. VI SC 1930 - P Hannan contracted to lease property from D Dusch and when attempted to take possession there was a hold over lessee on the premises.  No express covenant for the delivery of the land. Court analyzed the English & American Rules & upheld the American Rule. (VA 1930)
b. Diagram 1 (1/17 or 1/19)
4. Case law is divided between the English & American Rules.  The Restatement 2nd of Property supports the English Rule. 
[bookmark: _Toc481315013]Privity
1. [bookmark: _Toc481315014]Privity Chart
When T1-> conveys to T2
	
	Orig. Lease
	Assignment
	Assignment with Assumption
	Sublease
	Sublease with Assumption

	L -> T1
	PK
PE
	PK
NO PE
	PK*
NO PE
	PK
PE
	PK
PE

	L -> T2
	/
	NO PK
PE
	PK 
PE
	NO PK
NO PE
	PK
NO PE

	T1 -> T2
	/
	NO PK 
NO PE
	NO PK
NO PE
	PK 
PE
	PK
PE


*Unless there is a release and novation
2. [bookmark: _Toc481315015]Privity of Estate and Privity of Contract
a. Privity
i. A voluntary transactional relationship between 2 or more people or entities
ii. Leases typically give rise to both privity of contract and privity of estate
iii. There are promises that can be only enforced under PK and promises that can only be enforced under PE.  Rent can be enforced under both. 
b. [bookmark: _Toc481315016]Privity of Estate
i. Conveyance creates privity of estate
ii. Privity of estate = The bundle of rights and obligations that flow between L and T who is in possession of an estate created by that L 
iii. Real covenants (real covenant is something to do with land use)
c. [bookmark: _Toc481315017]Privity of Contract 
i. K creates privity of K
ii. Personal covenants – something that has nothing to do with land use 
1. Ie: promise to purchase a certain percentage of the landlord’s inventory each month
[bookmark: _Toc481315018]Assignments & Subleases 
[bookmark: _Toc481315019]Assignment
a. Assignment arises when the lessee transfers his entire interest under the lease—when, that is, he transfers the right to possession for the duration of the term
b. Privity after assignment: 
iii. L-> T1 no PE, still in PK (unless T2 assumption and L executes a release & novation) 
iv. L & T2 have privity of estate after an assignment. 
1. T2’s landlord is the landowner.  T2’s duties are to the landlord
v. No Privity of K between T1 & T2 – there is potential for equitable indemnity
c. Partial Assignment 
vi. Lessee transfers all of his interest in a physical portion of the property to T2
vii. Diagram 11 (1/23) 99 year lease 100 acres.  T1 assigns 20 acres to T2 for the duration of the term.  – classic partial assignment 
1. T1 still PK and PE as to the 80 acres with L
a. T2 non-assuming – PE with L for the 20 acres 
[bookmark: _Toc481315020]Sublease
a. Sublet – T2s landlord is T1.  T2s duties are to T1.
b. Privity after sublease – Diagram 2 (1/23)
a. L in PE & PK with T1.  
b. T1 in PE & PK with T2
c. NO PE or PK between L & T2
d. T1 created the estate (the mini estate) so T1 & T2 have privity of K and privity of estate
c. If the lease transfers the entire interest, but provides that the original lessee can terminate and retake possession upon the second lessee’s breach of any obligation of the lease – substantial majority finds this is a sublease 
[bookmark: _Toc481315021]Assignment v. Sublease - 2 ways to distinguish:
d. General rule as to the distinction between an assignment of a lease and a sublease is an assignment conveys the whole term, leaving no interest nor reversionary interest in the grantor or assignor. 
a. Formulistic (most common)- entire term or partial term 
b. Common law distinction between an assignment of a lease and a sublease: “If the instrument purports to transfer the lessee’s estate for the entire remainder of his term it is an assignment, regardless of its form or the parties’ intention.”
e. Modern rule is based on the intent of the parties (but courts typically read the word sublet as intent to sublet)
a. Courts often determine the parties intentions by the use of the words sublease or assignment even though the use of terms isn’t supposed to be conclusive, but persuasive 
[bookmark: _Toc481315022]Ernst v. Conditt  (p. 465)
a. TN 1964 - Ernsts leased property for 1 year to Rogers. After a few months Rogers sold business to Conditt.  Lease extended to 2 years, sublease allowed, Rogers liable for rent if Conditt defaulted.  Conditt paid base rent first 3 months then claimed not responsible for rent. Retained possession of property for entire 2 year period.  When period terminated Ernsts brought action against Conditt for owed rent. Conditt asserted it was a sublease and Ernsts have no cause of action – they can only go after Rogers.  Held: lease revision was an assignment from Rogers to Conditt and Conditt liable.  Conditt appealed.  Upheld.  Rogers did not retain any right of reentry and use of term sublet is not conclusive. 
i. Ernst (landlord); Rogers (T1); Condit (T2)
b. The fact that Rogers expressly agreed to remain liable to complainants for the performance of the lease did not create a reversion nor a right to re-enter in Rogers either express or implied. – Rogers liable for rent without right of reentry.
i. By an assignment of a lease the privity of estate between the lessor and lessee is terminated, but the privity of contract between them still remains and is unaffected. 
ii. Neither the privity of estate or contract between the lessor and lessee are affected by a sublease.
iii. Rogers is going to be liable to Ernsts contractually – Privity of K stays through an assignment
1. Rogers promising to remain liable was an illusory promise because he had a preexisting duty              
c. Conditt was an assuming assignee. 
i. Conditt assumed the obligations of Roger’s lease
ii. Diagrams 2, 3, 4 (1/19)
iii. Argument Conditt assumed liability: Rogers signs “For value received and in consideration of the promise (by Conditt) to faithfully perform all conditions of the within lease as amended, I hereby sublet the premises to A.K. Conditt” 
iv. Rogers is saying Conditt will perform all of the covenants including the obligation to pay rent. 

[bookmark: _Toc481315023]Assumption
1. [bookmark: _Toc481315024]Assumptions 
a. Assumption = An agreement by a subsequent tenant to be personally liable on all covenants encompassed within the master lease.
b. Assumptions are typically written (express), but there are some cases where COP is used to show an implied assumption – not tested 
2. [bookmark: _Toc481315025]Assumption in a Sublease
a. T1 has a 99 yr lease and creates a 5 yr sublease for T2
b. If T2 assumes obligations under the master lease 
i. T2 & L have privity of K. (by virtue of the assumption)
ii. T2 & L Do not have privity of estate.  
iii. If T2 assumes – the T2 owes rent directly to L. (Rent is one of the covenants in the K)
c. Diagram 7 (1/23)
i. L has CC&R’s with neighbors.  No mention of CC&Rs in master lease 
ii. T1 sublets to T2 with an assumption
iii. T2 no obligation to comply with CC&Rs even though they run with the land because there is no PE (& the CC&R’s aren’t in the lease, so not covered by PK).
iv. If T2 was an assignee or assuming assignee they would since there would be PE between L and T2
v. T1 would have to comply since T1 is still in PE with L
3. [bookmark: _Toc481315026]Assumption in an Assignment 
a. T1 takes a 99 yr lease and transfers the entire thing to T2
b. T1 (assignor) remains in PK with L
c. T2 (assignee) in PE with L 
d. With an assumption: T2 & L are in PK
e. Assumptions are important where lease contains promises that wouldn’t normally flow with PE… PE promises have to do with land use. 
i. Lease might contain personal covenants or business covenants like T promise to purchase x% of L’s inventory every month. 
f. Diagram 5 (1/19)
i. If T2 accepts an assignment from T1 they are liable for all of the real covenants but not any of the personal covenants unless there is an assumption (assumption of liability).
4. [bookmark: _Toc481315027]Incorporation by Reference 
a. L CC&Rs with neighbors.  Master lease says “any tenant will perform all real and personal covenants.” 
b. T1 subleases to T2.  T2 assumes obligations. T2 PK L … T2 NO PE L 
i. CC&Rs normally flow with PE but T2 has assumed all obligations of the master lease.  “Real and personal covenants” arguably incorporates by reference the CC&Rs into the master lease. 
ii.  T2 assumption means they are liable to follow the CC&Rs.
5. [bookmark: _Toc481315028]Deemed Assumption Clause 
a. L CC&Rs with neighbors.  T1 sublease to T2.  Master lease says “anyone who takes an assignment or a sublease is deemed to assume all covenants in the master lease.”  Master lease incorporates by reference the CC&Rs. 
b. Is a non-assuming sublessee deemed to have assumed?  Authorities are split.  Some say yes, some say no. 
i. Yes, by taking sublease T2 evidenced willingness to assume the clause 
ii. No, sublessee didn’t assume the clause because he didn’t assume the master lease
6. [bookmark: _Toc481315029]Novation & Release
a. T1 gets completely out of the lease and have T2 take it
b. T1 assigns to T2 
c. T1 ask to be released from all further obligation from L.  T1 will have to pay something (BFE)
7. [bookmark: _Toc481315030]Exoneration by Alteration
a. T1 assigns to T2.  T2 and L make a material alteration in the master lease – T1 is exonerated because he had no say in the change 
i. Exoneration terminates the privity of K between L & T1
b. Litigation over how substantial the alteration has to be … typically must be more onerous for T1… if they lower the rent T1 is typically not exonerated. 
c. T1 has to expressly agree to material alterations
d. It’s possible for this to happen when there is a sublease but it’s super, super rare 
8. [bookmark: _Toc481315031]Melchor Investment Co. v. Rolm Systems
a. Melcohor Investment Co (P & L); ROLM Corporation (T1); International Business Machines Corporation (T2 sublessor); Rolm Systems (D & T3 sublessee); 
b. CA 1992 -Assuming sublessee – partial assumption (everything but rent)1976 L entered 20 year lease with ROLM Corporation (T1;) Dec 1987 L was informed that ROLM Corp. (T1) was merging into International Business Machines Corp. (T2) Lease provides lessee entitled to assign interest “so long as assignee agreed to assume and perform all lessee’s obligations under the lease. Lease provides its covenants bind and benefit “the parties hereto …and assign[ees]” so upon the merger T2 assumed T1’s obligations. Sept 1989 L consented in writing to a proposal for T2 subleasing to T3. Proposal stated “[sublessee] ROLM Systems (T3) agrees to be bound by all the covenants of the current lease and [sublessor] IBM (T2) agrees to remain liable for all of its obligations under the lease. T2 & T3 executed a sublease.  T3 agreed to assume all of T2’s obligations under the lease except the obligation to pay rent and other costs.  Sublease does not expressly provide for arbitration.  Nov 1990 T3 as a “successor in interest to (T1)” demanded arbitration over a roof problem.  L resisted arbitration stating it had no lease agreement with T3 and T3 not a successor in interest to T1. Parties argue over whether there is contractual privity between T3 and L.  Court uses Kelly v. Tri-Cities Broadcasting to show privity of estate, not privity of K is what matters.  An occupant* of leased property who does not expressly assume the lessee’s contractual obligations is nevertheless bound by covenants running with the land under privity of estate. Kelly holds that a covenant to arbitrate, like a covenant to pay rent, touches and concerns and therefore runs with the land.  Covenant to arbitrate is privity of estate, but privity of K.
i. *Occupant could be an assignee - in which case this is true
ii. *Occupant could be a sublessee - in which case this is not true
c. T2- T3 was an sublessee with a partial assumption 
d. There was privity of K. the proposal language L agreed to states that T3 “agrees to be bound by all of the covenants of the current lease” & L signed this
i. This creates PK… T3 has standing to assert covenants in the master lease including the arbitration clause 
e. The court said T3 could arbitrate because the covenant of arbitration runs with the land, and it was wrong. A covenant to arbitrate does run with the land (in CA.). T3 in was not in privity of estate. But it was in privity of contract due to a partial assumption of the master lease. 
f. So since the covenant to arbitrate was part of the master lease, it was part of the partial assumption! That is why the result in the case is right, even though the reasoning was wrong.  The case was really about privity of contract.
9. [bookmark: _Toc481315032]Vallely Investments v. Bancamerica Commercial Corp.
a. CA 2001 - Vallely L owns RP in Newport Beach… 1978 long term ground lease with several assignments ending up in hands of Balboa Landing, LP (T). 1986 L and T amended lease – term ends in 2051. Balboa executed a deed of trust with BACC giving them the leasehold as collateral.  April 1989 Balboa and BACC executed an “Assignment of Leasehold Interest” in it BACC “accepts the within assignment and, in addition, does hereby covenant and agree to and with [Balboa] to faithfully observe, perform and fulfill all of the terms, covenants and conditions and obligations required to be observed, performed and fulfilled by [Balboa] as lessee under the Ground Lease.” The leasehold went into foreclosure and BACC bought it at the foreclosure sale and later transferred it to another tenant who defaulted. This is when Vallely learned of the 1989 assignment.  Vallely retook possession in Aug 1998.  April 1998 Vallely commenced this action against BACC for the balance of the unpaid rent from BACC as the assignee.  BACC claims they are a sublessee not an assignee.  Held they are an assignee.  Balboa transferred “All of Assignor’s right, title and interest as lessee in the Ground Lease… and all other right, title, or interest held by Assignor in and to the Property… for and during the full respective unexpired terms of the Ground Lease.”  BACC got the entire lease and the fact that it could be lost through foreclosure does not diminish the estate.  BACC also argues they only intended to hold the leasehold estate for the short time required for the mortgage to foreclose so the interest was less than an assignment, but held the operative instrument in name and effect passed the entire leasehold to BACC. 
b. Would have been the same outcome if they were a sublessee.  A subtenant who expressly assumes the obligations of the prime lease, with the consent of the landlord, comes into privity of K with L, and L can enforce the assumption agreement as a 3rd party beneficiary. 
c. T1 assignment and assumption to bank.  
i. If there hadn’t been an assignment the bank would only have been liable for the time when it was in possession of the land and in PE with L
d. Bank is T2 because of the assignment.  
i. Bank & L PE & PK
e. Non-judicial foreclosure (NJF) bank forecloses on T1
f. Bank transfers to T3 who goes bankrupt 
g. Ground lease is L leasing the ground and T develops the property (buildings)
i. Developer is usually master tenant 
ii. All of the original tenants were released through exoneration by alteration
10. [bookmark: _Toc481315033]Financing – Notes & TDs 
a. Debtor has real property and wants to borrow money from the bank
b. Bank gives money debtor gives bank a promissory note (I owe you the money) and a Deed of Trust 
c. Promissory note is a promise to pay.  
d. Deed of Trust or TD – it gives the lender the right to seize and sell the real property if the debtor doesn’t pay on time.  Lien – bank has a lien on the RP (The RP is the collateral or the security)
e. Bank takes a TD on the lease (not on the RP)
f. Landlords have to mitigate their damages by making reasonable efforts to re lease the property
11. [bookmark: _Toc481315034]Cure Agreement 
a. T1 on a ground lease with a Note to a bank and a LTD – (leasehold deed of trust)
b. What’s uniquely risky about this situation – this is called a lender’s nightmare 
i. Debtor (T1) is paying rent to L and payments to B.  If T1 defaults on lease and L evicts T1 the bank has no collateral 
c. Cure agreement between L and bank: term where if T1 defaults bank has the right to cure so T1 does not lose lease.  L notifies bank if T1 defaults and bank has right and time to cure


[bookmark: _Toc481315035]Sales of Real Property
[bookmark: _Toc481315036]Introduction to Buying and Selling Real Estate 
1. Vender & Purchaser agree on terms & enter K.  
2. Open escrow – 3rd party is the stakeholder on behalf of both 
a. V – title report & inspections
b. P – money 
3. Moment of delivery of the deed – (Merger)
a. Vendor -> grantor
b. Purchaser -> grantee 
c. The deed is the controlling document – rights of the parties differ during escrow period and passage of the deed
4. New deed drawn up for every transaction.
5. Deed not title – deed is evidence of passage of the title 
[bookmark: _Toc481315037]The Contract of Sale 
1. [bookmark: _Toc481315038]Marketable Title 
a. Marketable title is “a title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person, one which such persons, guided by competent legal advice, would be willing to take and for which they would be willing to pay fair value.” 
i. Buyer can rescind K if title not marketable 
b. [bookmark: _Toc481315039]Lohmeyer v. Bower (p577)
i. KS SC 1951 - May 1949 Lohmeyer K to purchase Lot 37.  K provided Bowers would convey: “By Warranty Deed with an abstract of title, certified to date showing good merchantable title … free and clear of all encumbrances … subject, however, to all restrictions and easements of record applying to this property, it being understood that the first party shall have sufficient time to bring said abstract to date … and to correct any imperfections in the title if there be such imperfections.”  The abstract of title showed that the original subdivider had, in 1926, imposed a restrictive covenant on lot 37 requiring any house erected on lot 37 to be two stories in height. Lot 37 had a one-story house on it. Lohmeyer hired an atty who found that the city had an ordinance that no building could be erected within 3 feet of a side or rear lot line.  House was 18 inches from line in violation of ordinance. In 1946 Bowers had moved the house there from elsewhere. Bowers offered to purchase and convey to Lohmeyer two feet along the entire north side of lot 37.  Lohmeyer sued to rescind the K and for the return of his earnest money.  Bowers x-comp for specific performance.  TC rendered judgment for Bowers & Lohmeyer appealed.  Violations make unmarketable. Final disposition: Reversed.  Orig K rescinded. 
1. A marketable title to real estate is one which is free from reasonable doubt, and a title is doubtful and unmarketable if it exposes the party holding it to the hazard of litigation.
2. To render the title to real estate unmarketable, the defect of which the purchaser complains must be of a substantial character and one from which he may suffer injury. Mere immaterial defects which do not diminish in quantity, quality or value of the property contracted for, constitute no ground upon which the purchaser may reject the title. 
ii. [bookmark: _Toc481315040]Violations make unmarketable
1. Held: the violation of section 5-224 of the ordinances of the city as well as the violation of the restrictions imposed by the dedication declaration so encumber the title to lot 37 as to expose the party holding it to the hazard of litigation and make such title doubtful and unmarketable. Bowers cannot convey the title contracted for and the trial court should have rendered judgment rescinding the contract.  This notwithstanding the contract provides the conveyance was to be made subject to all restrictions and easements of record for, as we have seen, it is the violation of the restrictions imposed by both the ordinance and the dedication declaration, not the existence of those restrictions, that render the title unmarketable. 
2. Violations of CCRS and ordinance make the title unmerchantable – either violation alone would have been sufficient to render the title unmerchantable 
iii. The presence of CC&Rs renders the property unmerchantable  
1. This is a true statement of law
2. Unless they are carved out
3. Existence of CC&Rs doesn’t automatically make this property unmerchantable because K language “free and clear of all encumbrances except special taxes subject, however, to all restrictions and easements of record applying to this property” … this is known as a carve out 
iv. If vendor wants to sell the property make carveouts for the violations … prop doesn’t comply with x & y. … You’d have to disclose this anyway
v. Vendor’s right to cure should have a drop dead date for cure.
2. [bookmark: _Toc481315041]Doctrine of Equitable Conversion (581-582)
a. Sellers and purchasers are normally entitled to specific performance as a remedy for the other’s breach
b. The doctrine of equitable conversion = if there is a specifically enforceable contract for the sale of land, equity regards as done that which ought to be done. 
i. The buyer is viewed in equity as the owner from the date of the contract (thus having the “equitable title”); 
ii. the seller has a claim for money secured by a vendor’s lien on the land. The seller is also said to hold the legal title as trustee for the buyer.
iii. If structure is destroyed & the risk is to purchaser the V can compel specific performance
c. Risk of loss – equitable conversion used to determine who takes the loss when the premises are destroyed between signing the contract of sale and the closing, and the contract has no provision allocating the risk of loss.
i. OLD RULE: From the time of the K the buyer has the risk of the loss even though the seller retains possession 
ii. Most courts follow equitable conversion in this way, but some decline to and hold that the loss is the seller’s until the title is conveyed. 
iii. MODERN RULE: the loss is that of the party in possession
1.  party in possession is in the best position to avoid the damage
iv. If the purchaser has the risk of loss, and the seller has insurance, in most states the seller holds the insurance proceeds as trustee for the buyer. 
d. If V breaches at law all P could get was money damages. Equity courts created specific performance & forced the V to execute a deed for P. 
i. So courts came up with a really cool fiction. As soon as K executed V holds legal title and P holds equitable title. 
3. [bookmark: _Toc481315042]The Duty to Disclose Defects
a. Overdisclose 		
4. [bookmark: _Toc481315043]Doctrine of Merger (593)
a. Doctrine of Merger states that when a buyer accepts a deed the buyer is deemed to be satisfied that all the contractual obligations have been met. Thus the contract merges into the deed, and the deed is deemed the final act of the parties expressing the terms of their agreement. 
b. The buyer can no longer sue the seller on promises in the contract of sale not contained in the deed, but must sue the seller on the warranties, if any, contained in the deed.
c. Exceptions for fraud & K promises that are collateral to the deed
d. If a contract calls for marketable title, and the buyer accepts a deed with no warranties, the buyer cannot thereafter upon discovery of a title defect sue on the contract provision requiring the seller to furnish marketable title.
e. Exceptions when the buyer does not intend to discharge the seller’s contractual obligations by acceptance of the deed. The usual way of avoiding the doctrine is to say the particular obligation of the seller is an independent or collateral obligation. 
f. Diagram 2 (1/30)
i. No tortious conduct
ii. Quitclaim deed 
iii. Can P sue V based on statements made … “going to give you good title” … generally no
iv. Doctrine of merger holds promises merge into the deed and the deed is controlling 
g. You can contractually ensure that the doctrine of merger applies by including a merger clause in the closing documents 
h. Recent CA authority _ Riverisland – a claim of promissory fraud is not extinguished by the parol evidence rule or by a merger and integration clause. (Riverisland in master case brief tracker under Ks)
i. Merger impacts other doctrines – ie: extinguishes easements when servient and dominant tenement merge under 1 owner. 

[bookmark: _Toc481315044]The Deed
1. [bookmark: _Toc481315045]Warranties of Title (614-620)
a. [bookmark: _Toc481315046]3 types of deeds 
i. [bookmark: _Toc481315047]General Warranty Deed
1. Warrants title against all defects in title, whether they arose before or after the grantor took title.
2. Have 6 warranties
ii. [bookmark: _Toc481315048]Special Warranty Deed 
1. Contains warranties only against the grantor’s own acts but not the acts of others. Thus if the defect is a mortgage on the land executed by the grantor’s predecessors in ownership, the grantor is not liable.
2. Have 6 warranties – but only against vendor’s (grantor’s) own conduct 
3. Covenant of seisen says “I’ve got good title as far as I know.  I warrant that I’ve done nothing to mess up that title or impair the title.”
4. As a grantor I’m responsible for my own acts.  Failure to discover a preexisting defect of title is not an act of the grantor.
iii. [bookmark: _Toc481315049] Quitclaim Deed 
1. Contains no warranties of any kind. It merely conveys whatever title the grantor has, if any, and if the grantee of a quitclaim deed takes nothing by the deed, the grantee cannot sue the grantor.
2. This is what we use in CA
a. There is no statute that dictates you can’t issue a warranty
b. We have title insurance instead of warranties. 
c. Other states get an opinion by an atty & then their malpractice insurance is tantamount to title insurance 
iv. Nemo dat qui non habet
1. No one gives that which he does not have 
b. [bookmark: _Toc481315050]Acknowledgments (Notarizations)
i. Very important – bunches of litigation about bad notarizations
ii. You need to observe the notarization of important documents as an atty  
c. [bookmark: _Toc481315051]Boundaries & land Descriptions  
i. Deeds must contain a description of the land. 
1. Customary methods of description include 
2. (1) reference to natural or artificial monuments and, from the starting point, reference to directions and distances (“metes and bounds”); 
3. (2) reference to a government survey, recorded plat, or some other record; and 
4. (3) reference to the street and number or the name of the property.
ii. Bankruptcy trustees have the ability to void or nullify … including bad legal descriptions 
iii. Bad legal descriptions have consequences … make sure there is the right legal description on the deed. 
iv. 2 kinds of legal description
1. township and range
2. mete and bounds 
d. [bookmark: _Toc481315052] Forgery & Fraud
i. [bookmark: _Toc481315053]Forgery = Void
1. A forged deed is void. The grantor whose signature is forged to a deed prevails over all persons, including subsequent bona fide purchasers from the grantee who do not know the deed is forged.
2. Grantor, grantee, 3rd party buyer. Grantee forges the deed.  Then passes property to 3rd party.  
3. Forged deed is void & Grantor wins. 
4. Even if 3rd party is a bfp4v (grantor can’t prevent being ripped off by a criminal, 3rd party buyer can do some investigating)
ii. [bookmark: _Toc481315054]Fraud = Voidable
1. A deed procured by fraud is voidable by the grantor in an action against the grantee, but a subsequent bona fide purchaser from the grantee who is unaware of the fraud prevails over the grantor.
2. If grantor discovers before grantee resells grantor can void and get the title back 
3. If property is sold to 3rd party purchaser who is a bona fide purchaser the 3rd party purchaser’s deed is valid and the grantor looses 
4. Exception to fraud scenario 1 - Grantor signs deed and grantee misrepresents document “this is not a deed” (fraud in the factum (execution))
a. Grantee passes title to 3rd party 
b. This is like forgery in many jurisdictions 
c. Recent CA authority _ Riverisland – a claim of promissory fraud is not extinguished by the parol evidence rule or by a merger and integration clause. (Riverisland in master case brief tracker under Ks)
5. Grantor executes deed and knows it’s a deed but grantee lies about payment (fraud in the inducement) 
a. Grantee passes title to 3rd party 
iii. This is always on the bar
iv. Read UCC §2403 – follow exactly this rule 
e. [bookmark: _Toc481315055]Warranties - Present & Future Covenants 
i. [bookmark: _Toc481315056]Present Covenants 
1. A present covenant is broken, if ever, at the time the deed is delivered. 
a. Statute of limitations begins to run at the date of delivery of the deed.
b. 10 years in most jurisdictions 
2. [bookmark: _Toc481315057]A covenant of seisin—
a. The grantor warrants that he owns the estate that he purports to convey.
3. [bookmark: _Toc481315058]A covenant of right to convey—
a. The grantor warrants that he has the right to convey the property.
4. [bookmark: _Toc481315059]A covenant against encumbrances—
a. The grantor warrants that there are no encumbrances on the property. Encumbrances include, among other items, mortgages, liens, easements, and covenants.
b. There are no encumbrances – it’s free and clear
c. Carve out existing encumbrances in the K
ii. [bookmark: _Toc481315060]Future Covenants 
1. A future covenant promises that the grantor will do some future act. 
a. A future covenant is not breached until the grantee or his successor is evicted from the property, buys up the paramount claim, or is otherwise damaged.
b. Statute of limitations begins to run on a future covenant at the time of eviction or when the covenant is broken in the future.
c. Depend on conditional events that may or may not occur after the title has passed 
2. [bookmark: _Toc481315061]A covenant of general warranty—
a. The grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title.
b. Grantor will defend you and pay the cost of defense
3. [bookmark: _Toc481315062]A covenant of quiet enjoyment— CQE
a. The grantor warrants that the grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title. 
b. Not equivalent to the covenant of general warranty 
c. Have to show a constructive eviction – you were in actual possession and someone with superior title substantially interfered with your possession 
4. [bookmark: _Toc481315063]A covenant of further assurances—
a. The grantor promises that he will execute any other documents required to perfect the title conveyed.
f. [bookmark: _Toc481315064]Brown v. Lober (620-623)
i. IL SC 1979- Owner conveyed land to Bost (T1) reserving 2/3 interest in the mineral rights. (1947).  T1 (Bost) conveyed the 80-acre tract to Brown (T2) by a general warranty deed containing no exceptions in 1957.  T2 (Brown) K to sell mineral rights to Consolidated Coal for 6k in 1974.  Found they only owed 1/3 of the mineral rights … had to renegotiate for $2,000 for one-third of the mineral rights. The prior grantor (Owner?) had never made any attempt to exercise his mineral rights. The 10-year statute of limitations barred a suit on the present covenants (so can’t sue for failure to convey a merchantable title), so the Browns (T2) sued the executor of the estate of the Bosts (T1) seeking $4,000 damages for breach of the covenant of quiet enjoyment.  IL SC finds for T1.  
ii. Possession of the surface does not carry possession of the minerals.  Possession of the minerals requires removing them from the ground.
1. T2 could have at any time taken possession of the minerals.  
iii. [bookmark: _Toc481315065]Breach of CQE Cause of Action 
1. The covenant of quiet enjoyment does not give the right to perfect title, but the right to possess and enjoy the land.  
2. IL SC relies on a previous case Scott which holds that “The mere existence of a paramount title does not constitute a breach of the covenant. That is all there is here. There has been no assertion of the adverse title. The land has always been vacant. Appellant could at any time have taken peaceable possession of it. He has in no way been prevented or hindered from the enjoyment of the possession by anyone having a better right. It was but the possession and enjoyment of the premises which was assured to him, and there has been no disturbance or interference in that respect. True, there is a superior title in another, but appellant has never felt “its pressure upon him.”    
3. For cause of action for breach of CQE grantee has to be in actual possession and there has to be actual interference 
iv. Holding: until such time as one holding paramount title interferes with plaintiffs’ right of possession (e.g., by beginning to mine the coal), there can be no constructive eviction and, therefore, no breach of the covenant of quiet enjoyment.
v. The covenant of seisin, unquestionably, was breached when the Bosts (T1) delivered the deed to plaintiffs (T2), … but statute ran out and this is not the current cause of action. 
1. If the court increases the length of the statute of limitations on the present covenants they are increasing the risk to the vendor so vendors will likely charge more (to cover for the expanded liability) 
vi. If real money was at stake and I were Brown’s counsel what would I advise them?
1. Start using the mineral rights
2. RG can say nothing and over time Brown’s can take possession through adverse possession
3. RG notices and does something and now CQE breached 
4. RG can do nothing … what else can I do?
a. Tell RG I will cover the cost of suit and we’ll do a collusive suit which triggers the CQE to get money from the Bosts estate 
g. [bookmark: _Toc481315066]Buyer’s Knowledge of Encumbrance
i. Encumbrances that affect the title are universally held to be included in the covenant (whether the grantee knows or not)
ii. Encumbrances that affect the physical condition of the land are often excluded from the covenant.  Especially when they are “visible and notorious”
iii. However, it still seems to be the general rule, particularly in those cases involving private rights of way, that an easement which is a burden upon the estate granted and which diminishes its value constitutes a breach of the covenant against encumbrances in the deed, regardless of whether the grantee had knowledge of its existence or that it was visible and notorious.
iv. With the possible exception of public easements that are apparent and in their nature permanent and irremediable, mere knowledge of the encumbrance is not sufficient to exclude it from the operation of the covenant. 
v. Split of authority 
1. Some say it doesn’t matter what you see or what you know a warranty is a warranty
2. Some courts imply an exception of the warranty for something like a driveway across the land that’s visible and obvious (certainly for public easements like highways and railroads)
a. You should carve out these encumbrances 
h. [bookmark: _Toc481315067]Rockafellor v. Gray (629-635)
i. IA SC 1922 - Diagram 2 (1/31)
1. Event 1 – Doffing (P0)’s mortgage
a. Note – evidences Doffing’s agreement to pay the debt
b. Mortgage – creates & evidences a lien on the RP to secure Doffing’s underlying obligation on the note
i. Doffing is mortgagor – he grants the mortgage to Gray
ii. Gray is the mortgagee 
2. Event 2 - Doffing’s (P0) sale to Rockafellor (P1) GWD Rockafellor assumed Doffing’s mortgage) (1907).
3. Event 3 - Sheriff’s deed sale to Connelly 1911
a. Sheriff’s deed is a quitclaim deed
b. This was a Judicial Foreclosure
4. Event 4 – Connelly (P2) sells to Dixon (P3) GWD
5. Event 5 – Dixon (P3) sells to H&G (P4) SWD 
6. Event 6 – Rockafellor sues Gray … Gray brought the foreclosure action and failed to serve Rockafellor so the judgment was void due to lack of jurisdiction - 1918
7. Event 7 - H&G (P4) xcomp v Connelly (P2)
ii. Doffing conveys encumbered property to Rockafellor 
1. Nemo dat – Doffing doesn’t have unencumbered title 
2. Rockafellor would pay Doffing the value of the property over the encumbrance (mortgage).  So, if the property was worth 700 and Doffing has a 500 mortgage, Doffing has 200 in equity & that’s what Rockafellor would pay Doffing 
iii. Issues:
1. Does seizin run with the land?
a. In this jurisdiction, yes 
2. Amount of damages 
a. Limited to the damages the direct grantee (P3 in this case) could recover.   
iv. Holding: the right to sue is transferrable – this is the MINORITY rule. 
1. The Majority rule says no. 
2. Covenant of seizen doesn’t really run with the land it’s broken at the time of conveyance or not … the right to sue on breach of the covenant of seizen runs with the land 
3. Dixon didn’t receive title from Connelly he received the right to sue … and assigned it to H&G
v. [bookmark: _Toc481315069]Damages: 
1. H&G paid 7k but damages were limited to the amount paid by Dixon 
2. Connelly argues Dixon didn’t really give 4k
a. Dixon and Connelly were flipping properties among affiliated buyers to show the property was in demand … raising consideration value to increase resale price. 
b. The stated consideration in the Connelly-Dixon K that H&G relies on
3. Schechter thinks H&G’s presumptive reliance has a lot to do with what’s going on in this case. 
4. Estoppel … you’ve taken a position and you can’t change your position when other people have relied on your position or changed their position in reliance on yours. 
vi. If H&G missed the statute of limitations, could they sue on the CQE? – depends on if they had actual possession. 
vii. If Dixon issued H&G a quitclaim deed H&G would still have the right to sue because Dixon passed on everything they had and what they had was the right to sue. 
viii. If Connelly issued a quitclaim deal, no suit is available to Dixon or H&G. 
ix. Had Connelly issued a SWD H&G would probably not have a cause of action against Connelly
1. H&G would possibly still have a cause of action because he participated in the transaction that impaired the title 
a. Schechter’s not sure this argument would fly but says he could make it without getting sanctioned. 
x. Connelly could have carved out a no 3rd party beneficiary clause … “the rights and liabilities that are created by the … in the document run solely in favor of xyz and for the benefit of no other party.”
1. Diagram 2 (2/2) …. Series of GWDs … as years pass ultimate P can only assert an action against remote grantors within the statute of limitations in the jurisdiction (typically 10 years) … only in jurisdictions where present covenants run with the land. 
i. [bookmark: _Toc481315070]Successors in Interest
i. Covenants run with the land to all successors in interest of the grantee. 
ii. Not true in every jurisdiction 
iii. Some jurisdictions hold only the immediate grantee can assert any of the warranties in a warranty deed. 
j. [bookmark: _Toc481315071]Estoppel by Deed - (from notes on pg 634)
i. O conveys property to A. GWD
1. But O doesn’t own the property at the time 
ii. X conveys the property to O. 
iii. A v. O  
1. O says when I conveyed it to you I didn’t own in and under nemo dat I didn’t give it to you, but now I own it so you are out of luck
iv. So courts have developed estoppel by deed.  O is estopped from denying that A got title because of the warranties in the deed. So O’s acquisition of title from X is deemed to be on behalf of A. 
v. If O conveyed to A with SWD … still sufficient to support an estoppel. 
vi. If O conveyed to A with a quitclaim deed 
1. Some courts say A is out of luck deed had no warranties
2. Some courts (probably majority) even a quitclaim contains an implied representation of title so therefore the quitclaim is a sufficient representation to support the estoppel. 
2. [bookmark: _Toc481315072]Delivery 
a. You must have actual physical delivery coupled with actual intent to make a conveyance. – Black letter RULE
b. To be effective, a deed must be delivered with the intent that it be presently operative.
i. “Delivery” means no more than an act that evinces an intent to be immediately bound by the transfer. 
ii. Delivery is typically an issue in donative transactions.
c. [bookmark: _Toc481315073]Sweeney v. Sweeney (p. 635) Conditional Delivery (Majority view)
i. CT SC 1940 - P = Wife of Maurice Sweeney who died intestate.  Maurice, deeded his farm to his brother John M. Sweeney and the deed was recorded.  John deeded the property back to Maurice. This deed is unrecorded and was accidentally burned.  When Maurice deeded the land to John he requested the county clerk draw up a second deed deeding the land from John to Maurice in case John died before Maurice.  John kept both deeds.  John gave the second deed to his attorney after the institution of this action. It was destroyed when the latter’s office was burned. After the execution of the deeds, Maurice continued to occupy the property, paid the fixed charges, received the rents and exercised full dominion over it until his death.  TC ruled for John holding 2nd deed not operative until John’s death.  Held: Deed was manually delivered.  Maurice continued to occupy and exercise full dominion over the property.  There is a rebuttable presumption Maurice assented since the deed benefited him and no evidence of a rebuttal.  Expressed purpose that deed made to protect Maurice in the event of John’s death would have been defeated without delivery with intent to pass title this establishes legal delivery.  John then claims delivery was conditional (upon his death preceding Maurice’s). This claim is not good because the delivery was to the grantee.  Conditional delivery to the grantee vests absolute title in the grantee.  Reversed and remanded.
ii. [bookmark: _Toc481315074]Delivery Rules:
1. It is, of course, true that physical possession of a duly executed deed is not conclusive proof that it was legally delivered. 
a. This is so under some circumstances even where there has been a manual delivery
2. Delivery must be made with the intent to pass title if it is to be effective.
3.  “A conditional delivery is and can only be made by placing the deed in the hands of a third person to be kept by him until the happening of the event upon the happening of which the deed is to be delivered over by the third person to the grantee.”
a. Very important rule 
b. Majority of jurisdictions 
c. Conditional delivery to the immediate grantee vests immediate and absolute title to that grantee unless delivery is made instead to a 3rd party escrow holder who holds the documents until the condition is satisfied. 
d. The condition becomes void when the deed is passed directly to the conditional grantee. 
iii. Merely failing to record the transfer doesn’t invalidate the transfer… it makes it vulnerable to a subsequent BFP4V. 
iv. The only purpose in making the deed expressed by either party was the statement by Maurice that it was to protect him in case John predeceased him. Since this purpose would have been defeated had there been no delivery with intent to pass title, this conclusively establishes the fact that there was a legal delivery. (court’s rationale)
1. What kind of intent is relevant… court focuses on the intent at each stage… the intent has to be focused as to what and when… 
a. Ie: Intent that Maurice gets the property if John dies first… this could have been accomplished through a will. 
v. They could have done a joint tenancy with a right of survivorship. – When 1 person dies the other person gets the entire property 
vi. [bookmark: _Toc481315075]Reasons for the Conditional Delivery rule 
1. RULE: conditional delivery vests absolute title when delivered directly to the grantee. 
2. Grantor grants Grantee conditional title and grantee sells to 3rd party 
a. 3rd party owns conditional title …nemo dat 
3. Potential for misleading 3rd parties 
4. Also potential for grantee and grantor to collude and split the profit they ripped off from the 3rd party and they keep the title 
5. This is why delivery of a conditional title to an immediate grantee vests immediate title to the grantee 
6. Prevents ostensible ownership 
d. No Delivery - When the deed is handed over to the grantee but the extrinsic evidence shows that the deed is to “take effect” at the death of the grantor, a few courts have held that there is no delivery and that the transfer is testamentary and void. 
i. Schechter says do not rely on these cases… courts will only hold delivery without manual delivery is sufficient in extreme circumstances (ie: soldier over seas)

[bookmark: _Toc481315076]Recording – The Recording System
1. [bookmark: _Toc481315077]Introduction – the Recording System
a. O sells RP to A.  O then sells the same RP to B.
i. Double dealing grantor (sometimes negligent, sometimes fraudulent)
ii. At CL A owns the property.  After O conveyed to A O did not have title to convey to B. (Nemo Dat)
iii. First in time is first in right 
iv. How it was until 1600s.  Then statutes said you can record. 
b. O sells to A who doesn’t record.  O sells to B & disappears. 
i. B can argue A’s failure to record misled B. 
ii. The availability of the recording statue means that even though A prevails at CL, B may be entitled to divest A of CL title because of A’s failure to record. 
iii. Ostensible ownership.  By failing to record A makes it seem like O still has title. 
c. The land title records include copies of documents filed with the recorder and indexes to these copied documents.
d. A deed is valid and good against the grantor upon delivery without recordation. Lack of recording makes it vulnerable to subsequent purchasers.
e. Recording statutes often specify what instruments can be recorded, but generally any kind of deed, mortgage, lease, option, or other instrument creating or affecting an interest in land can be recorded.
f. A subsequent bona fide purchaser is protected against prior unrecorded interests.
g. Problems (generic pattern)
i. O double dealing grantor 
ii. A first grantee … may or may not have sufficiently recorded 
iii. B subsequent grantee trying to invoke statute to divest A of title.
h. Anti-panic mantra: self. 
i. A wins at CL because A is the first transferee (assuming valid transfer).  (First in time is first in right doctrine – use on exam)
ii. B trying to divest A using/invoking recording statute… 
iii. This is a race-notice jurisdiction 
iv. In a race-notice jurisdiction… subsequent transferee will take over prior unrecorded transferee if he can establish he is subsequent BFP4V and he was first to record. (establish all BFP4V elements …)
v. When doc executed, when delivered, was notarized, when recorded – things to look for in all property disputes 
2. [bookmark: _Toc481315078]Recording Statutes / Types of Recording Acts
a. [bookmark: _Toc481315079]Race Statute
i. O -> A doesn’t record
ii. O -> B records
iii. B wins because B is the first to record. 
iv. Almost no jurisdictions follow this rule.  It comes into play in commercial finance, not RP. 
1. business assets that are not real estate Article 9 UCC. 
v. The person who wins the race to record prevails. Whether a subsequent purchaser has actual knowledge of the prior purchaser’s claim is irrelevant.
vi. The virtue of a race statute for the title searcher is that it limits inquiry into matters off the record. The question of who knew what, which is often difficult to ascertain and harder to prove, is not relevant. Transfer of title is more efficient where off-record inquiries are eliminated. 
b. [bookmark: _Toc481315080]Notice Statute 
i. O -> A not recorded and A doesn’t record (if A records B isn’t a BFP4V)
ii. O -> B BFP4V
iii. B wins even if he doesn’t record. 
iv. About half or slightly less jurisdictions follow this 
v. Developed from judicial decisions interpreting race statutes. Early in the nineteenth century some courts held that if a subsequent purchaser had notice of a prior unrecorded instrument, the subsequent purchaser could not prevail over the prior grantee, for such would work a fraud on the prior grantee.
vi. A race statute protects a subsequent purchaser only if the subsequent purchaser records first. A notice statute protects a subsequent purchaser against prior unrecorded instruments even though the subsequent purchaser fails to record.
c. [bookmark: _Toc481315081]Race/Notice Statute
i. Under a race-notice statute a subsequent purchaser is protected against prior unrecorded instruments only if the subsequent purchaser (1) is without notice of the prior instrument and (2) records before the prior instrument is recorded. The race-notice statute incorporates features of both a notice statute and a race statute
ii. Every conveyance of real property or an estate for years therein, other than a lease for a term not exceeding one year, is void as against any subsequent purchaser or mortgagee of the same property, or any part thereof, in good faith and for a valuable consideration, whose conveyance is first duly recorded, and as against any judgment affecting the title, unless the conveyance shall have been duly recorded prior to the record of notice of action.
1. Cal. Civ. Code §1214 (West 2013):  Pg 717
2. Leases for 1 year or longer, easements, covenants, liens … all subject to recording 
iii. An unrecorded conveyance is void against a subsequent BFP4V who first records 
iv. In order to prevail the subsequent purchaser has to establish he’s a BFP4V and that he’s the first to record. 
v. Diagram 8 (2/2)
1. O -> A unrecorded
2. O -> B records, but knows about A 
3. B can’t prevail he’s not a BFP4V
vi. A wins unless B meets the elements of the statute 
vii. An unrecorded conveyance is void against a party holding a "judgment affecting title" 
1. Diagram 11 (2/2)
2. O->A unrecorded 
3. O v. B litigate re RP. 
4. B gets a judgment about the RP … affects the title to that prop
5. B wins .. theory that reason B litigated on the RP is that he didn’t know about A (or would not have fought about the property). 
6. Diagram 12 (2/2) -> what this statute does not mean
a. O->A unrecorded 
b. O v. B litigate re something other than the RP. 
c. B gets a judgment and then gets a judgment lien against that RP.  B does not get the RP. A keeps the RP. 
7. Schechter does not agree with this rule 
d. [bookmark: _Toc481315082]Unrecorded 
i. Improperly recorded
ii. Erroneously recorded
iii. Unfindable – Wild 
iv. Doesn’t necessarily mean completely absent from the record book 
e. [bookmark: _Toc481315083]Conveyance 
i. Sale or lease (for more than 1 year)
ii. Easements 
iii. Covenants 
iv. Liens (mortgages, deeds of trust)
f. [bookmark: _Toc481315084]BF – Bona fide 
i. Did not know and had no way of knowing 
ii. Diagram 10 (2/9) – Not tested 
1. O -> A unrec
2. O -> B  rec 
a. Title report says something about A.  B never sees it. Deal closes.  B claims to be a BFP4V. 
b. B not a BFP doctrine of imputed notice … agency theory 
g. [bookmark: _Toc481315085]P - Purchaser 
i. Any voluntary transferee … such as a donee or a lender who takes a mortgage 
h. [bookmark: _Toc481315086]4V – for value 
i. Courts are suspicious of low cost transactions 
ii. Value given doesn’t necessarily have to be fair market value but can’t be a disguised gift.  
iii. Donee is a purchaser but not a BFP4V because they are not giving any value. 
3. [bookmark: _Toc481315087]The Indexes
a. Deed recorded in 2 indices 
i. There are two types of indexes currently used in the United States: (1) tract index and (2) grantor-grantee index. 
1. Public tract indexes, indexing documents by a parcel identification number assigned to the particular tract, do not exist in most states.
ii. Grantor-grantee indexing is the most common method of indexing
1. There may also be separate grantor and grantee indexes for each type of instrument—one index for deeds, one for mortgages, one for wills, one for liens, and so on.
2. Since you use the grantee index to search backwards and the grantor index to search forward, both indexes must be searched.
3. A deed from Able to Baker will be indexed under Able’s name in the grantor index and under Baker’s name in the grantee index.
iii. Books done by year. 
iv. Title insurance companies do this for you. 
1. They have tracked indexes … done by parcel 
v. County recording offices do this by party … they can charge lots for it and this is the way it’s always been done. 
b. [bookmark: _Toc481315088]Grantee/Grantor Index – Backwards in Time
i. Tells you where the property came from originally 
ii. You want to find out when your grantor was the grantee from X.  Then can look up X. 
iii. In the grantee index all instruments are indexed under the grantee’s surname. 
iv. Search backwards
v. Find Baker then Able then x, etc…
c. [bookmark: _Toc481315089]Grantor/Grantee Index – Forward in Time
i. What has every grantor done with his property at the time they owned it 
1. Leases, easements, etc…
ii. In the grantor index all instruments are indexed alphabetically and chronologically under the grantor’s surname.
iii. Search forward 
iv. Find etc…, then x, then Able, then Baker 
d. [bookmark: _Toc481315090]Luthi v. Evans (699)
i. KS SC 1978 - Owens assigned Tours oil and gas interests.  Assignment was recorded.  7 Oil & gas leases were specifically described & warranted. Kufahl lease was not one of the 7.   Assignment included 2nd paragraph: “all interest… in all Oil and Gas Leases in Coffey County, Kansas, owned by them whether or not the same are specifically enumerated above. . . .”  Kufahl lease would be included in this.  4 years later Owens conveyed the Kufahl lease to Burris.  Burris personally checked the register of deeds & obtained an abstract of the title. Neither showed the prior assignment to Tours.  Tours asserts Owens conveyed them the Kufahl lease in 1971 and their recording of the assignment gave Burris constructive notice.  Burris asserts that the general language of the 2nd paragraph failed to state with specificity the names of the lessor and lessee, the date of the lease, any legal description, and the recording data, was not sufficient to give constructive notice to a subsequent innocent purchaser for value without actual notice of the prior assignment.  This made it impossible for the registrar to properly record the conveyance.  This all the land in the county type conveyance is called a “Mother Hubbard” clause.  These clauses are valid to transfer the interest between parties to the instrument. However statutorily, the registrar of deeds must keep a description of the land (among other things). we have concluded that the legislature intended that recorded instruments of conveyance, to impart constructive notice to a subsequent purchaser or mortgagee, should describe the land conveyed with sufficient specificity so that the specific land conveyed can be identified.  Such a specific description of the property conveyed is required in order to impart constructive notice to a subsequent purchaser.  Here there is no constructive notice to Burris and since Burris had no actual knowledge of the prior assignment from Owens to Tours, the later assignment to Burris prevails over the assignment from Owens to Tours.
ii. O Granted A 7 specific warrantied oil leases and an unwarrantied Mother Hubbard clause.  A recorded.  O leased B an 8th oil lease.  A tried to divest B.  Held B is a subsequent BFP4V.  A's recorded lease didn't include a description other than the 7 listed so nothing was indexed for the parcel of the 8th lease and no constructive notice. 
iii. Owens is a master tenant – T1 
iv. [bookmark: _Toc481315091]Notice Statute 
1. Statute: Same; unrecorded instrument valid only between parties having actual notice. No such instrument in writing shall be valid, except between the parties thereto, and such as have actual notice thereof, until the same shall be deposited with the register of deeds for record.
2. An unrecorded deed is void against a subsequent BFP4V… this is a NOTICE STATUTE 
3. Difference between a race-notice statute and a notice statute – notice doesn’t require subsequent purchaser to record
4. Diagram 5 (2/6) Not the facts from this case 
a. O -> A unrecorded
b. O -> B BFP4V
c. Does B have to be 1st to record?
d. Notice statute: an unrecorded deed is void against a BFP4V
e. Race Notice Statute: an unrecorded deed is void against a BFP4V who first records 
v. Difference between recording and indexing… was recorded, not indexed under the name of the Kufahl parcel. Kufahl lease was not in the index so he could not find it when examining his parcel
vi. A Mother Hubbard grantee can protect his title against subsequent purchasers. He may take possession of the property. Also, as soon as a specific description can be obtained, the grantee may identify the specific property covered by the conveyance by filing an affidavit or other appropriate instrument or document with the register of deeds.
1. Tours could have attempted to invoke the covenant of further assurances, but would not have been successful because the deed specifies only the 7 specifically outlined conveyances are warranted. 
2. If Tours had taken possession that would have been actual notice for a subsequent purchaser 
3. He could also have put up a sign which accomplishes the same thing 
e. [bookmark: _Toc481315092]Improper Indexing Rules 
i. In situations where an instrument of conveyance containing a sufficient description of the property conveyed is duly recorded but not properly indexed, the fact that it was not properly indexed by the register of deeds will not prevent constructive notice (in most jurisdictions)
ii. O-> A – properly recorded but misindexed due to government error
iii. O-> B recorded 
iv. In most jurisdictions, the risk of improper indexing falls to subsequent purchasers… theory is A did everything they are supposed to do, why hold A liable for the govt.’s error 
v. In CA the rule is the opposite… if it’s misindexed as a result of gov. error it’s deemed to be unrecorded. 
vi. Post closing check – A could check after closing to make sure the deed is recorded and indexed properly … B can’t so the minority rule (CA rule) makes more sense
f. [bookmark: _Toc481315093]Orr v. Byers
i. CA 1988 - Orr obtained a judgment against Elliott.  The lien was recorded in the OC County Recorder’s Office as against Elliot. Elliott then bought property and sold it to Byers.  A title search didn’t find the lien and Orr wasn’t paid from the sale proceeds. TC found against Orr – no constructive notice. Orr argued the defendants had constructive notice of the abstract of judgment through application of the doctrine of idem sonans. The doctrine of idem sonans is that though a person’s name has been inaccurately written, the identity of such person will be presumed from the similarity of sounds between the correct pronunciation and the pronunciation as written. Therefore, absolute accuracy in spelling names is not required in legal proceedings, and if the pronunciations are practically alike, the rule of idem sonans is applicable. The rule is inapplicable, however, under circumstances “where the written name is material.” Held: this is a situation where the written name is material.  Making people look up every possible spelling of a name in the recorder’s office is an undue burden.  Affirmed.
ii. The funds for the judgment lien would have been held out of escrow instead of going to Elliott
iii. Diagram 4 (2/7)
1. O(Elliott) -> A (Orr) Recorded 
2. O (E) -> RP to B (Byers) Recorded
3. Is Byers a BFP? 
4. Byers thought he was getting the property unencumbered – called fee simple absolute (FSA)
iv. Courts want the burden to be with the party that can best avoid the problem. 
v. RULE: Rule of strict compliance. 
vi. Lis Pendens – Diagram 8 (2/7)
1. Judgment about title to RP 
2. As P you can file a lis pendens a notice of pending litigation which prevents D from selling the RP
3. This can expose you to huge damages… if you lose you may be liable for any damages to D for the freezing of the RP and attorney fees. 
g. [bookmark: _Toc481315094]The Shelter Rule 
i. Fn 9 pg 716 Diagram 9 (2/7) 
ii. O-> A unrecorded
iii. O-> B BFP4V records
iv. O puts up a sign that says “This is my land” 
v. B-> C 
1. C not a BFP… there’s a sign 
vi. C can shelter under B’s BFP status 
vii. The shelter rule. A person who takes from a bona fide purchaser protected by the recording act has the same rights as his grantor. This rule is necessary if the recording act is to give B the benefit of his bargain by protecting his market.
viii. The rule protects B so he can sell the property
ix. Schechter… if you buy from a winner you probably are a winner, if you buy from a loser you might still be a winner. 
x. Shelter Rule does not extend to B’s grantor, O, however. If O repurchased Blackacre from B, O would not prevail over A. There is too much risk of undiscoverable collusion between O and B to permit B to transfer the property back to his grantor freed of A’s claim. 
1. O-> A unrecorded
2. O-> B BFP
3. B ->O 
4. Can O shelter?  No. 
5. Estoppel by deed (Rockafellor) is a variant on this 
xi. Diagram 1 (2/13) 
1. O -> A unrecorded
2. O -> B  BFP4V
3. A puts up a sign, this is A’s property
4. B -> C  C is not a BFP4V because they have notice there is another claim on the RP due to A’s sign. 
5. C NOT a BFP4v… but C wins.. C takes shelter under B’s status as a BFP4V. 
xii. In a race notice jurisdiction you can only shelter under someone who records.
h. [bookmark: _Toc481315095]Messersmith v. Smith (718)
i. ND SC  1953 - 1946 C. Messersmith conveyed her half interest in the land to her nephew Frederick Messersmith (P) (who already owned the other half – they were tenants in common).  FM did not record until July 1951.  Land undeveloped and tenants used for grazing.  April 1951 Smith asserts he obtained a deed to ½ the mineral rights from CM.  CM asserts she thought she was signing royalty documents (TC held no fraud and SC upheld). CM & Smith’s first deed may have been witnessed by a notary, but later that day Smith noticed a typographical error and went back to CM’s.  Ripped up deed and executed a new one.  No notary.  Smith recorded the deed May 1951.  ND has a race-notice statute and Smith asserts he’s a BFP4V and recorded first so is entitled to the land. P asserts Smith’s deed was not valid for recording so it’s his land.  SC holds there are statutory requirements for a deed to be acknowledged.  Only acknowledged deeds can be recorded.  The deed recorded by Smith was not acknowledged (no notary there), therefore it wasn’t valid for recording and does not provide notice to subsequent purchasers. P wins. 
ii. On Petition for Rehearing:
1. We would emphasize the fact that at the time Caroline Messersmith signed and delivered the deed to Herbert B. Smith, Jr., she had no title to convey. Smith therefore obtained no title to convey to E.B. Seale who, as grantee of Smith, claims to be an innocent purchaser. The title had already been conveyed to Frederick Messersmith. The deed to Smith had never been acknowledged and was therefore not entitled to be recorded, although it bore a certificate of acknowledgment in regular form. Seale, whose grantor had no title, seeks through the operation of our recording statutes to divest Frederick Messersmith of the true title and establish a statutory title in himself.
2. We are here dealing with a prior unrecorded valid and effective conveyance that is challenged by a subsequent purchaser to whom no title was conveyed and who claims that the recording laws vest title in him by virtue of a deed that was not acknowledged in fact and therefore not entitled to be placed of record. 
iii. A deed with a latent defect makes a subsequent grantee not a BFP is the minority rule. 
iv. Majority rule that recordings with latent defects only affect the recording/BPF status of the immediate grantee and a subsequent BFP4V could prevail.
v. [bookmark: _Toc481315096]Race- Notice Statute  
1. Every conveyance of real estate not recorded … shall be void as against any subsequent purchaser in good faith, and for a valuable consideration, of the same real estate, or any part or portion thereof, whose conveyance, …, first is recorded, …
2. Diagram 2 (2/9)
a. O (C Messersmith) -> A (Frederick Messersmith) – unrecorded 
b. O -> B (Smith) – recorded 
c. B (Smith) -> C (Seale) - Recorded
d. O-> A is recorded 
e. At CL Frederick wins – first in time is first in right 
vi. It’s clear that Seale can’t shelter under Smith… (because not duly recorded) Court gives him an opportunity to establish himself as a BFP. 
1. Court says he’s not: The record appearing in the office of the register of deeds not being notice of the execution or contents of the mineral deed, the purchaser from the grantee therein did not become a “subsequent purchaser in good faith, and for a valuable consideration
2. Since no notice of its execution Seale can’t be a BFP
3. Diagram 4 (2/9)
a. O-> A not recorded
b. O -> B “not recorded” bad notarization 
c. B -> C 
d. C not BFP because bought from someone who didn’t have record title. 
4. If C is conducting a title search: Grantee grantor index start with Smith 
vii. [bookmark: _Toc481315097]Latent Defect
1. Holding … if you buy from someone without record title your purchase is no good… … is idiotic… C can’t tell there’s a latent defect on the deed that makes the recording invalid 
2. Diagram 5 Hypo 
a. O-> A unrecorded
b. O-> B Recorded 
c. A rec 
d. If B is a BPF he wins.  If not, he loses 
3. Diagram 2 (2/13)
a. O (Caroline) -> A (Fred) unrecorded
b. O (C) -> B (Smith) Phone notarization. (defect)
c. B (Smith) -> C (Seale) Seale claims BFP4V who first records
d. C (Seale) loses because he has a deed with a defect … latent defect 
e. Schechter thinks a latent defect should only effect the immediate grantee. 
viii. That the latent defect in the deed to Smith destroyed Seale’s BFP status = Minority Rule
1. Majority  - only destroys BFP status of immediate grantee
ix. [bookmark: _Toc481315098]Fraud/forgery 
1. O -> A -> B
2. Forgery = A & B both lose … void 
3. Fraud in the inducement A has voidable title and probably loses to O.  B probably has good title if a BFP4V. 
4. Fraud in the factum:  O doesn’t know he’s executing a deed, he’s signing but he thinks it’s something else.  Is that more like forgery or more like fraud in the inducement. Courts are split. 
a. CA more like forgery (Schechter thinks)
4. [bookmark: _Toc481315099]Chain of Title Problems
a. Chain of title refers generally to the recorded sequence of transactions by which title has passed from a sovereign to the present claimant. 
i.  It also has a more technical meaning: the period of time for which records must be searched and the documents that must be examined within that time period. (so varies by jurisdiction)
ii. Need to determine how far back and how far out you have to look 
b. [bookmark: _Toc481315100]Wild deed 
i. Diagram 9 Fn 11 (pg 776)
ii. O -> A Unrec 
iii. O -> B Unrec 
iv. B->C  Rec. BFP?  - Wild Deed
v. A Rec. 
vi. Wild = If your deed can’t be found by a subsequent purchaser because there’s an unrecorded transaction somewhere down the line.
c. [bookmark: _Toc481315101]Board of Education of Minneapolis v. Hughes (p725)
i. MN SC 1912 - Hoerger deeded a lot to Hughes in 1906.  The grantee name on the title was blank.  Hughes recorded it December 16, 1910 and filled in his name shortly before that.  In April 1909 D&W (realtors) bought the lot.  They sold it to P November 1909.  P recorded their deed from D&W January 1910.  D&W recorded their deed from Hoerger December 21, 1910. Recording order was P = 1; Hughes = 2; D&W = 3. Issue 1 – Was the Hoerger -> Hughes deed operative?  Yes.  Held: A deed which is a nullity when delivered because the name of the grantee is omitted becomes operative without a new execution or acknowledgment if the grantee, with either express or implied authority from the grantor, inserts his name in the blank space left for the name of the grantee. So the deed became operative when Hughes entered his name in approx. Dec 1910. (This was after Hoerger sold to D&W.) 2) is he a subsequent purchaser whose deed was first duly recorded?  Yes.  When Hughes recorded his deed there was of record a deed to the lot from Duryea & Wilson to plaintiff, but no record showing that Duryea & Wilson had any title to convey.  We hold that this record of a deed from an apparent stranger to the title was not notice to Hughes of the prior unrecorded conveyance by his grantor. He was a subsequent purchaser in good faith for a valuable consideration, whose conveyance was first duly recorded; that is, Hughes’ conveyance dates from the time when he filled the blank space, which was after the deed from his grantor to Duryea & Wilson. He was, therefore, a “subsequent purchaser,” and is protected by the recording of his deed before the prior deed was recorded. 
1. O (Hoerger) -> A (Hughes) 
2. O (H) – B (D&W) 
3. B (D&W)  -> C (Board)
ii. Delivery is an issue in EVERY conveyance.  Make sure to address it on the final.
iii. [bookmark: _Toc481315102]How the court sees it: 
1. 1906 O (H) -> (Hughes) no name
2. 4/09 O (H) -> A (D&W) not recorded
3. 11/09 A (DW) -> C (Board)
4. 1/10 C records (Wild)
5. 12/16/10 Hughes signs (deed becomes operative) and records so O -> B 
6. 12/21/10 A records 
iv. The deed to the board is a wild deed… even though it’s recorded it can’t be found in a chain of title.  Board’s recording is wild so it’s deemed to be unrecorded.  
v. [bookmark: _Toc481315103]Alternate Theories 
1. if deed without grantee name is a nullity then the delivery of the deed without the name is a conditional delivery.  Under the Sweeney rule (conditional delivery directly to the grantee vests absolute title in the grantee) delivery took place in 1906.
2. Diagram 7 (2/13)
a. 1906 O (Hoerger) -> A (Hughes) unrecorded 
b. O (H) – B (D&W) unrecorded
c. B (D&W) -> C (Board) recorded
d. C Records 1/10
e. A records 12/16/10
f. B records 12/21/10
g. How do you solve a recording problem?  First think of CL. CL first in time is first in right.  at CL Hughes wins. 
h. Next jurisdiction -> race notice … A prevails unless a subsequent purchaser can invoke the recording statute (all of the elements) to divest A of his CL title. Establish they are a subsequent BFP4V who first records
i. B can’t prevail in a race-notice jurisdiction … A recorded before B. 
j. When you take the unrecorded x you aren’t a BFP.  So C would not be a BFP.
k. The wild deed C recorded is held to be not recorded so the board never recorded since they never recorded they can’t establish all the elements to invoke the recording statute 
vi. Board’s rights against Hoerger and D&W? 
1. Warranty claim – remedy  
2. V. D&W: unjust enrichment - Warranty claim – breach of the covenant of seizen 
3. V. Hoerger: unjust enrichment, fraud - no warranty claim against her because she issued a quitclaim deed
d. [bookmark: _Toc481315104]Guillette v. Daly Dry Wall, Inc. (pg 728)
i. MA SC 1975 - Ps want to enjoin D from building multifamily apartment complexes on its lot in a subdivision because of the restrictions intended to be on the lots in the subdivision, but that are missing from D’s deed. A recorded deed of a lot in a subdivision refers to a recorded plan, contains restrictions “imposed solely for the benefit of the other lots shown on said plan,” and provides that “the same restrictions are hereby imposed on each of said lots now owned by the seller.” The deed to D does not mention the restrictions. the grantor binds his remaining land by writing, reciprocity of restriction between the grantor and grantee can be enforced.  In such cases a subsequent purchaser from the common grantor acquires title subject to the restrictions in the deed to the earlier purchaser.  Each of the several grantees, if within the scope of the common scheme, is an intended beneficiary of the restrictions and may enforce them against the others
ii. When Gilmore conveyed the lot to Guilette he conveyed an interest in the remaining lots 
iii. Gilmore encumbered all of the lots with his deed to Guilette so there was no way he could convey unencumbered title to Daly (Nemo Dat)
iv. Daley might have a breach of warranty action against Gilmore 
v. The deed is not in the index… the index just has a description of the document. 
vi. RULE: you must read every deed in your direct chain of title (look for inconsistent prior conveyances) 
vii. Here: you must read every deed out from your common grantor. 
1. This is a Minority rule … Schechter: this case is wrong! Fun, but very much wrong. 
viii. [bookmark: _Toc481315105]Solutions
1. Possible solution: L sells himself – Declaration of restrictions – Grantor is grantor and grantee and he records the restrictions on all of the parcels and then they CCRs are in everyone’s direct title - this is the CA way 
2. Strawman transaction – grantor grants all to attorney – Diagram 4 who grants back with CCRs 
a. O-> X -> O with CCRs
b. O-> A is now subject to CCRs 
ix. [bookmark: _Toc481315106]Junior in Recording Senior in Date
1. Do you need to look for deeds that are junior in times of recording but senior in times of date – Note 2 on pg 730 
2. Courts are split
3. Does a title searcher have a duty to examine the records under the name of each owner prior to the date of the deed transferring title to the owner?
4. Majority says no
e. [bookmark: _Toc481315107]Sabo v. Horvath
i. AK SC 1976 - Lowery deeded land to Horvath prior to his possession of any interest in the land.  Then Lowery obtained interest from the Gvt. Lowery -> Sabos.  Both are quitclaim deeds.  TC held Lowery had equitable interest at the time he conveyed to Horvath & the equitable interest was capable of being conveyed. TC held this warranted the patent would be transferred & Horvath’s recording gave Sabos constructive notice. 
1. O (Lowery) -> A (Horvath)
2. A records
a. Predated patent and title so “outside the chain of title”
3. O obtains interest 
4. O -> B (Sabo) recorded
ii. We affirm the trial court's ruling that Lowery had an interest to convey at the time of his conveyance to the Horvaths.  We further hold that Sabo may be a 'good faith purchaser' even though he takes by quitclaim deed. We reverse the trial court's ruling that Sabo had constructive notice and hold that a deed recorded outside the chain of title is a 'wild deed' and does not give constructive notice under the recording laws of Alaska.
iii. We choose to follow the majority rule and hold that a quitclaim grantee is not precluded from attaining the status of an 'innocent purchaser.'
iv. [bookmark: _Toc481315108]No Constructive Notice via Wild Deed
1. Issue: is whether the Sabos are charged with constructive knowledge because of the Horvaths' prior recordation.
2. It is an axiom of hornbook law that a purchaser has notice only of recorded instruments that are within his 'chain of title.' 
3. The rule in most jurisdictions which have adopted a grantor-grantee index system of recording is that a 'wild deed' does not serve as constructive notice to a subsequent purchaser who duly records. 
4. We choose to follow the majority rule and hold that the Horvaths' deed, recorded outside the chain of title, does not give constructive notice to the Sabos and is not 'duly recorded' under the Alaskan Recording Act.  Since the Sabos' interest is the first duly recorded interest and was recorded without actual or constructive knowledge of the prior deed, we hold that the Sabos' interest must prevail
v. Horvath’s failure to rerecord is why he lost.  
vi. There’s no reason to look for pre-title conveyances … that’s why Horvath’s recording is wild… it’s issued from Lowery before Lowery’s acquisition of title.
vii. This is an equitable title problem - Lowery had some rights in the property & that’s what he conveyed to Horvath (equitable conversion)
viii. Also an estoppel by deed argument – once Lowery obtains title from the government it transfers automatically to A. 
f. [bookmark: _Toc481315109]Far West Savings v. McLaughlin  (Wild Deed – pre-title conveyance)
i. CA 1988 - Diagram
1. 6/1/82 Geiger acquires
2. 7/8/82 Geiger deeds -> GTB (unrecorded at this moment)
3. 8/3/82 GTB deed of trust -> McLaughlin ("GTB deed of trust")
4. 8/10/82 McLaughlin ("GTB deed of trust") recorded 
5. 7/1/83 GTB records Geiger -> GTB
6. GTB -> Stapleton Recorded
7. Stapleton Deed of trust -> Far West Recorded 
ii. Issue: McLaughlin claims superior interest than Far West.  
1. No.  The GTB deed of trust was recorded before the GTB deed & was a “wild” document not recorded within the chain of title and this did not give FW constructive notice. 
iii. CL McLauglin wins (1st in time) unless FW can invoke the recording statute (CA Race Notice)
iv. This same rule applies to a conveyance by a person who is in the chain of title, but who makes a conveyance prior to his acquisition of record title.   His conveyance, at the time it is made, is that of a stranger to the title; and, although he afterwards gains record title and makes another conveyance, the second grantee is not bound, in his search of the record, to determine whether his grantor, or any grantor in the chain, made a conveyance before such grantor became a part of the chain. 
v. The second grantee who purchases for value and records first will prevail by virtue of the terms of the recording statute.  He has no constructive notice of the deed to the first grantee, for the record of such deed, made before the grantor had title, is not in the chain of title.   For the first grantee to prevail he would have to have recorded his deed again (1) after record title had come to his grantor and (2) before the second grantee had given value.  
1. Geiger = X the remote source of title 
2. O (GTB) -> TD A (McLaughlin)
3. O (GTB) -> Deed B (Stapleton)
4. B -> C (FW) TD
vi. Process for working through the problem - FW look at grantee/grantor index for when Stapleton is grantee.  GTB is grantor … Geiger is GTB’s grantor 
vii. Grantor grantee index – when find G -> GTB won’t see McLaughlin TD because it was before GTB recorded.  Won’t check for conveyances out from GTB before they are the grantee
viii. [bookmark: _Toc481315110]Junior in Recording Senior in Date
1. You must look at every deed in your direct chain.  Had FW done so they would have seen when GTB got title and then looked for conveyances out from GTB from their date of title acquisition, not just their date of recording. 
a. This is the counter argument to this court’s conclusion.  
b. This is how some courts outside of CA hold 
c. If date of deed is different from date of recording you are then on inquiry notice of all deeds out from that grantee 
d. Schechter does not agree 
2. Deeds junior in time of recording, but senior in time of execution
a. In 2000, O to A, unrecorded.
b. In 2001, O to B, recorded, but B is secretly not a BFP.
c. In 2002, A records.
d. In 2003, B conveys to C, recorded. C does not know about A.
e. Does C have a duty to look for the O to A deed? He would have to look for the 2002 recording. That document would be senior in time of execution but junior in time of recording. The majority says that this document is not within the scope of search, but a minority would say it is.
g. [bookmark: _Toc481315111]Inquiry Notice (pg 741)
i. 3 kinds of notice one may have regarding a prior claim:
ii. Actual: 
1. Actual notice arises where one is personally aware of a conflicting interest in real property, often due to another’s possession of the property. 
iii. Record: 
1. Record notice consists of notice one has based on properly recorded instruments.
2. Constructive notice 
iv. Inquiry:  
1. Inquiry notice is based on facts that would cause a reasonable person to make inquiry into the possible existence of an interest in real property.
2. Constructive notice 	
3. What types of red flags must be present for a subsequent purchaser to be on notice of a prior interest in a property? In some instances, courts will require quite a bit of reason for concern.
4. With respect to inquiry notice, he observes that “a reasonable purchaser would have asked enough questions to discover the true owner’s interest; if this purchaser did not, the purchaser was at fault, and is not protected by the true owner’s failure to record.” 
v. [bookmark: _Toc481315112]Harper v. Paradise (741)
1. GA SC 1974 - 1922 Susan Harper -> Maude Harper warranty deed a 106.65-acre farm in to her daughter-in-law, Maude Harper, for life with remainder in fee simple to Maude Harper’s named children. Deed lost and not recorded … Found in 1957 by Clyde Harper … one of the named remaindermen – recorded July 1957.  1925-1927 ish Susan Harper died and Susan’s surviving heirs (except Maude’s husband) deeded the property to Maude. 1933 Maude executed a security deed to Ella Thornton (for a $50 loan).  Maude defaulted and Thornton foreclosed and received the sheriff’s deed in 1936.  There is an unbroken chain of record title out of Thornton to the appellees, Paradise, who claim the property as grantees under a warranty deed executed and recorded in 1955. The appellees also assert title by way of peaceful, continuous, open and adverse possession by them and their predecessors in title beginning in 1940.  Held: Harper’s have title.  The 1928 deed recited that it was given in lieu of the earlier lost or misplaced deed from Susan Harper to Maude Harper and that Maude Harper was in possession of the property. Thus Maude Harper is bound to have taken the 1928 deed with knowledge of the 1922 deed.  The recitals of the 1928 deed negate any contention that the grantors in that deed were holding or apparently holding the property by will or inheritance from Susan Harper. Indeed, the recitals of the 1928 deed actually serve as a disclaimer by the heirs that they were so holding or apparently holding the land. The recitals contained in the 1928 deed clearly put any subsequent purchaser on notice of the existence of the earlier misplaced or lost deed, and the 1928 deed, though recorded first, would not be entitled to priority. We conclude that it was incumbent upon the appellees to ascertain through diligent inquiry the contents of the earlier deed and the interests conveyed therein.  Claim of possession since 1940 irrelevant since remaindermen did not have right to possession until Maude died in 1972. (SC Dec 1974).
a. SH -> MH life (remaindermen M’s kids) Not recorded at time 
b. 28 SH’s heirs (except John) -> M – replacement deed – quitclaim 
2. [bookmark: _Toc481315113]Life estate 
a. O->A for A’s life and then remainder in fee to B.  A is a life tenant. B is remainderman (someone who gets the property & owns it after the death of the life tenant.) B owns the property but does not have the right to possession during A’s life.
3. Words of limitation - “Mrs. Maude Harper, her heirs and assigns,” pg 742 = magic language that means A has a FSA (Fee Simple Absolute) 
4. Words of purpose - as distinguished from “to A and then to certain named parties.”  – here A has a life estate and X has a remainder 
a. Words of limitation X gets nothing
b. Words of purchase X gets something – the remainder 
vi. [bookmark: _Toc481315114]Memorandum of lease 
1. Note: Should a recorded memorandum of lease put a subsequent purchaser on inquiry notice of the contents of a lease?  A memorandum of lease is recorded, but the full lease—including the covenant against competition—is not recorded
2. Jurisdictions split 
3. Diagram 1 (2/20) 
a. You are leasing shopping center spaces…you don’t want to record the lease so the other tenants don’t know your leasing practices but you want them to know there are CCRs
b. Can record a memorandum of lease – mention that there are CCRs in the memorandum 
c. If you mention the CCRs in the memorandum most jurisdictions say that’s good enough notice to subsequent purchasers that there are CCRs
vii. [bookmark: _Toc481315115]Waldorff Insurance and Bonding, Inc. v. Eglin National Bank (744)
1. FL 1984 - Choctaw build a condo complex & mortgaged it. Waldorff entered a K for unit 111 and took possession of it. After Choctaw obtained 2 more mortgages against the building with unit 111 among the collateral. Choctaw was a customer of Waldorff’s and Waldorff excused Choctaw’s debt with him for the deed.  Waldorff recorded.  Bank brought a foreclosure action.  The issue is whether Waldorff’s occupancy, together with the purchase agreement, was sufficient notice so as to make Waldorff’s interest in Unit 111 superior to that of the Bank.  Yes.  Agreement to Purchase entered into between Choctaw and Waldorff vested equitable title in Waldorff. Therefore, the interests acquired by the Bank pursuant to the October 1973 and June 1974 mortgages would be subordinate to Waldorff’s equitable interest if the Bank had either actual or constructive notice of that interest.  Waldorff’s possession was constructive notice. 
2. Diagram 2 (2/20)
a. LSK (Land Sale Contract) You buy land over time while occupying it (like layaway) 
b. C -> LSK -> W (not recorded)
c. C - > Mortgage Bank (recorded)
d. C owes W 35k.  Setoff (debt forgiveness) Quitclaim deed to W (recorded) 
e. C in default … Bank judicial foreclosure 
3. Choctaw is encumbering the property with the mortgage 
4. Diagram 3 (2/20) 
a. O (Chocktaw) -> A (Waldorff) K for Sale W (equitable conversion)
b. O (C) -> B Mortgage Bank (recorded)
c. O (C) -> Setoff & Quitclaim W (recorded) (legal title) 
d. Bank records first & is a subsequent purchaser … issues are they BF … did they have notice. YES – Waldorff’s possession of the property puts the bank on inquiry notice and thus bank not a BF
5. [bookmark: _Toc481315116]Equitable conversion 
a. Equitable title passed to W prior to the passage of legal title with the deed 
b. This is just like Sabo
c. This is also another 2 stage recording analysis (delivery issue)
6. Bank is not a BFP… Waldorff’s possession put bank on inquiry notice that W had an interest in the property.  
a. Bank says too difficult to find out if all tenants have an interest … court says no it’s not
b. Bank says W did not pay consideration (W didn’t pay anything there was a setoff) … court says doesn’t matter, W could be a donee and still have right to the property 
c. W is A and DOES NOT have to be a BFP or a BFP4V
7. Estoppel Certificates - What banks should do … 
a. Often a lease provision that requires the T to cooperate in this situation. 
b. Estoppel certificate … tell L he needs to go get executed estoppel certificates for each tenant 
c. Estoppel certificates estop tenants from claiming prior interest – or show T has a prior interest

[bookmark: _Toc481315117]Finance 
1. [bookmark: _Toc481315118]CCP §580d – No Deficiency after NJF 
a. [N]o deficiency shall be owed or collected, and no deficiency judgment shall be rendered for a deficiency on a note secured by a deed of trust or mortgage on real property or an estate for years therein executed in any case in which the real property or estate for years therein has been sold by the mortgagee or trustee under power of sale contained in the mortgage or deed of trust
i. The effect of §580d is to permit deficiency judgments only in those cases in which the creditor, by foreclosing judicially, allows the debtor the opportunity of exercising his right of redemption.  Upon judicial foreclosure, the creditor can recover from the debtor whose obligation is secured by the foreclosed mortgage or deed of trust any deficiency remaining after the proceeds of sale are applied to the debt, and the debtor has a statutory right of redemption.  No right of redemption exists following a nonjudicial sale of the security.  (Gradsky)
ii. If you have an NJF (non-judicial foreclosure) you the lender can’t recover the deficiency against the debtor.
iii. 1st sentence language designed to discourage unethical banks who would bring nonjudicial foreclosures and then sue the debtor 
iv. 580d does not bar a sold out Jr. lien holder from seeking a deficiency (Mrs. Spangler) but an ordinary vendor, and anyone holding a PMTD, would then be barred by 580b.
b. [bookmark: _Toc481315119]JF v NJF 
i. [bookmark: _Toc481315120]Judicial Foreclosure (JF):
1. Debtor can redeem (right of redemption)
2. Redemption: debtor within a year after the sale can buy the property back for the amount paid at the sale 
3. Creditor can get a deficiency judgment against the debtor 
4. RARE 
5. JF also extinguishes all junior interests, but only if the foreclosing creditor expressly joins those junior interest holders as defendants in the judicial foreclosure action. §726(c)
ii. [bookmark: _Toc481315121]Non Judicial Foreclosure (NJF): 
1. Debtor has no right of redemption for debtor (sale is final)
2. Bank cannot get a deficiency judgment against the debtor 
3. NJF automatically extinguishes all junior interests in the property, such as liens or leases or easements or covenants.  
c. [bookmark: _Toc481315122]Union Bank v. Gradsky
i. CA 1968 - Suit by creditor to recover from guarantor the unpaid balance upon note following creditor's nonjudicial sale of the security. Held that creditor, having destroyed guarantor's subrogation rights against principal debtor by electing remedy of nonjudicial sale of the security, was estopped from recovering from guarantor the unpaid balance upon the note.
ii. The creditor's recovery is not directly barred by section 580d of the Code of Civil Procedure.  It is barred by applying the principles of estoppel.  
1. The estoppel is raised as a matter of law to prevent the creditor from recovering from the guarantor after the creditor has exercised an election of remedies which destroys the guarantor's subrogation rights against the principal debtor.  
2. If Max, the guarantor, can successfully assert an action in assumpsit against Bess for reimbursement, the obvious result is to permit the recovery of a 'deficiency' judgment against the debtor following a nonjudicial sale of the security under a different label.  
iii. The creditor, and the creditor alone, has the option of preserving its own and the surety's rights by way of subrogation to realize a personal judgment against the debtor.  The creditor has a duty to the surety not to impair the surety's remedies against the principal debtor. 
1. Bank elected NJF which also lost Max’s rights against Bess 
2. Bank destroyed Max’s rights therefore they can’t collect against him 
iv. [bookmark: _Toc481315123]Bank’s Options Diagram 4/4 (2/21)
1. [bookmark: Document0zzFN_B0033]1 JF
a. Bank can get a deficiency judgment 
2. 2 Sue Max
a. This is only available to the bank because of the waiver of exhaustion of remedies in the K - This is contractual in nature … not statutory 
b. Max is not shielded from liability under §580d
c. §580d would have limited the remedies Max would have had against Bess … Max would have gotten the bank’s rights – JF or NJF v Bess via subrogation 
i. If you pay off the debts of a debtor then you acquire all the rights the creditor had… you are claiming under the rights of the creditor
3. 3 NJF & then sue Max 
a. This is what the bank did
b. NJF = no deficiency judgment §580d
c. Max has no rights via subrogation … bank has no right to obtain a deficiency judgment (nemo dat) 
d. The bank’s choice of NJF not only lost their right to collect the deficiency but it also lost the guarantor’s right to collect against the debtor via subrogation. 
e. A creditor can’t destroy the rights of a guarantor against a primary debtor. 
d. [bookmark: _Toc481315124]Exhaustion & Waiver 
i. Max’s waiver does not “waive the guarantor's defense based upon an election of remedies which destroys both the guarantor's subrogation rights and his right to proceed against the principal obligor for reimbursement.” 
1. Is a waiver of exhaustion 
2. Is not a waiver of defense of exoneration due to impairment of subrogation
ii. Doctrine of exhaustion … creditor must exhaust all remedies against primary debtor before going against guarantor.  
1. Gradsky - Max waives exhaustion of remedies (not election of remedies)
e. [bookmark: _Toc481315125]Sham Guarantees - Diagram 8 (2/20) 
i. Partnership with Note and TD - General partner can’t guarantee a partnership’s debt … it’s a sham guarantee 
1. Illusory promise because he has a preexisting duty 
ii. Corporation with shareholder who comingles stuff (no real corporation) shareholder is simply the alter ego of Corp. (no real division between shareholder and corporation… corp doesn’t really exist)
1. Guarantee is a sham for the same reason the shareholder guarantor is already the primary obligor
iii. Exception to general partners guarantying a corp debt is a sham - Limited partners (silent investors who don’t manage – LLPs have a general partner who is liable) 
iv. Bank compels a shareholder to form a company… lender driven corporate structure (no one really prevails on this theory) 
v. Normal personal guarantee situation in which 3rd party might execute a guarantee:
1. Shareholder -> small corp. that owns RP.  Note & TD -> from corp on RP.  Bank has shareholder execute a shareholder guarantee 
a. Corp -> note to bank 
b. Corp’s RP -> TD to bank 
f. [bookmark: _Toc481315126]Credit Bid 
i. Debtor -> Note 1 mil. & TD -> bank 
1. Bank thinks current FMV is 700k.  prop sold to bank for 700k if no one out bids bank. 
2. Credit bid … bank bids in what it thinks is necessary to acquire the property from the debt the bank holds
a. Bank uses it’s debt like cash … bank bids part of the debt owed - partial credit bid 
3. Bank not buying from itself buying from the trustee 
ii. Diagram 1 (2/21)
1. Banks prefer not to own property 
2. FMV is a factor in what bank chooses to bid… bank probably wants prop under fair market value … then they can sell it for a profit to reduce the deficiency 
3. Full credit bid … bank walks in and says I bid in my note … my full 1 mil for prop not worth 1 mil … then may be damage to the prop (or a meth lab)… if submit a full credit bid you have been paid in full and you have no loss 
4. Schechter thinks opening bid should be FMV 
5. Avoid full credit bids at all costs 
a. Lots of preprinted forms have them filled in or TD services have them in their fine print 
6. The maximum amount a bank can credit bid is what it’s owed 
iii. [bookmark: _Toc481315127]Partial v Full Credit Bid 
1. FULL: bank bids whole debt … bad idea… then can’t have any further recourse as they no longer hold a debt
2. PARTIAL: bank bids part and there’s a deficiency left over that they are still owed.
a. Preserves rights against 3rd parties, like the casualty insurance company or the guarantor
2. [bookmark: _Toc481315128]CCP §2856 – Gradsky Waivers - Guarantor may waive: 
a. A guarantor or surety may waive any or all of: 
i. Right of subrogation, reimbursement, indemnification, and contribution
ii. Rights or defenses guarantor would have had by reason of any election of remedies by the creditor
iii. Rights or defenses guarantor would have had because principal’s note was secured by RP
b. B provision that expresses an intent to waive R&D shall be effective … attempt to rescue old documents. (grandfather them in)
c. C – Safe Harbor language 
i. Without limiting any rights of the creditor or any guarantor or other surety to use any other language to express an intent to waive any or all of the rights and defenses described in paragraphs (2) and (3)
d. D more safe harbor language about election of remedies 
e. E – this does not apply in a residential setting (don’t have guarantees in residential settings anyway)
i. Co-signor is a co-obligor not a guarantor 
f. F – not retroactive 
g. Call these Gradsky waivers (they are a reaction to Gradsky)
h. Diagram 5 (2/21)
i. Individual owns RP and has other assets 
ii. Bank says we only lend to special purpose entities
iii. Individual creates a corp.  Corp owns RP 
iv. 1 individual is Debtor on the note 
1. NJF can’t go after the individual 
v. 2 Individual is the guarantor and the corp is the debtor on the note 
1. bank NJF’s RP and then goes after the individual guarantor … bank can do this 
2. banks can’t tell you to form a corp because of the sham thing … so they just won’t lend to not a corporation … they only lend to corporations with an individual guarantor 
i. Creditor has a duty to exhaust the collateral (exhaustion), the creditor has a duty not to impair the guarantor's remedies – both can be waived
j. On exam: look for ways in which creditor has messed up the rights of the guarantor - if they exist discuss them
i. Look to see if guarantor waived “election of remedies (§580d), 
3. [bookmark: _Toc481315129]CCP §580b – No deficiencies for purchase money mortgages and deeds of trust
a. No deficiency shall be owed or collected for:
b. (1) Failure of purchaser to complete his K to purchase RP
i. Situation 1 – the Land Sale hypo - Vendor retains legal title to RP and enters into a long term sale K with P.  
1. P has equitable title 
2. P pays over time until legal title is conferred 
3. Can be structured as a lease (estate for years)
ii. No deficiency judgment for V 
iii. No land sale Ks or rent-to-own scenarios on Schechter’s exam. 
c. [bookmark: _Toc481315130](2) TD or mortgage to secure balance of the purchase price. (PMTD) 
i. V holds TD on RP for purchase money
ii. Can be either 2 party PMTD or Vendor carryback
iii. VENDOR can’t get deficiency judgment (there are exceptions to this rule but this is the rule)
d. [bookmark: _Toc481315131](3) PMTD for dwelling of not more than 4 families occupied by the purchaser (residential PMTD)
i. All cash to V scenario 
ii. Bank has TD on RP and a note.  (must be a lender) 
iii. MUST be a purchase money TD and 
iv. has to be an owner occupied dwelling (OOD) with 
v. 4 or fewer units. 
vi. Bank can’t get a deficiency judgment 
vii. Commercial = any building larger than 4 units that is not owner occupied.  (ie: 6 unit building owner lives in 1 is commercial) 
For this grid JF or NJF doesn’t matter 
	
	Residential 
	Commercial 

	Vendor 
	No deficiency judgment
	No deficiency judgment* (Spangler exception)

	Lender 
	No deficiency judgment 
	Yes deficiency judgment available 



e. Refinancing of PMTD (except for additional principal borrower puts in)
i. If you refinance your purchase money loan you still qualify for 580b protection.  (If you finance more than your purchase money that additional money does not have 580b protection)
f. [bookmark: _Toc481315132]2 Party Purchase Money Transaction 
i. 2 Party PMTD (Purchase money deed of trust) (there is no lender at all)
ii. Vendor -> purchaser gives vender some $ down (ie: 100,000 of 1 mil purchase price) Purchaser -> 900,000 note to vendor for remainder.  
iii. Purchase money note (document that evidences the obligation to repay the debt)
iv. Purchase money TD (TD creates the lien that secures the note)
v. Purchaser gets title at this time in this transaction
vi. Usually when people do this it’s 1) because they are stupid and 2) there is something wrong with the transaction and the banks aren’t interested 
g. [bookmark: _Toc481315133]3 Party PMTD – Purchase Money Deed of Trust 
i. Far more common 
ii. Vendor -> purchaser gives vender some $ down (ie: 100,000 of 1 mil purchase price) Purchaser -> 900,000 loan from bank 
iii. All cash to seller deal (bank pays the vendor)
iv. P executes a note to the bank and a TD on the property to the bank 
h. [bookmark: _Toc481315134]Vendor Carryback 
i. $1 mil piece of RP 
ii. Purchasers have a gap between what they can get as a loan from a bank and what they can pay as a down payment so the vendor takes a note and TD for the balance.
iii. P -> V 100, 000 down. 
iv. P -> 700k from bank.  Note to bank and TD 1 on RP to Bank 
1. Bank gets TD1 – a senior TD
2. Bank pays 700k to V
v. P -> note & TD for 200k to V
1. TD2 – junior TD
vi. Both obligations are purchase money obligations 
vii. If P defaults and bank forecloses and RP not worth more than TD 1 the V loses the 200k. 
1. Gets wiped out by the foreclosure 
2. V typically can’t recover from the debtor (there are some exceptions) 
i. [bookmark: _Toc481315135]Spangler v. Memel
i. CA SC 1972 - Spangler sold property for commercial development to Memel/Memel-Kossof Ventures/MKS with part of the sale secured by a purchase money deed of trust, which was to be subordinated to construction loans.  Spangler got a personal guarantee each of the 4 partners jointly & severally liable for the purchase money, superseding statute §580b as part of K. MKS got the construction loan and completed an office building but were unsuccessful and the bank foreclosed.  Bank obtained deficiency judgment. Spangler cross complained for enforcement of the guarantee.  
ii. Held that when in the sale of real property for commercial development, the vendor pursuant to the agreement of sale, subordinates his purchase money line to the lien securing the purchaser-developer's construction loan and thereafter, on default of the purchaser-developer, loses his security interest on sale or foreclosure under the senior lien, the statutory proscription (580b) against deficiency judgments does not apply to bar recovery by the junior vendor lienor of the unpaid balance of the purchase price. 
iii. §850b automatically applies to the standard purchase transaction, but only applies to variations if they come within the purpose of the section.  Does not apply here. 
iv. Debtor can never waive 580b or 580d – EVER.  You can’t waive the protection of statutes as a matter of public policy.
v. Diagram 8 (2/23)
1. MKV (a partnership) with general partners
2. V = Spangler for 26k down with a 64k note and a TD on the RP 
3. MKV -> MKS assignment 
a. MKS took subject to the TD
b. Did MKS assume MKV’s liability on the note – Yes (this is the same as landlord tenant)
4. 400k NON PMTD for construction loan 
5. it’s the same RP - it has moved into the hands of MKS 
vi. Bank “brought an action”
1. Spangler’s TD gets wiped out in the JF  
2. Partial credit bid (know because there is money left over in the debt)
vii. In an excess of caution banks might make Spangler re-convey her TD, then the bank records theirs and then Spangler re-records her TD so bank is first in time. 
viii. [bookmark: _Toc481315136]Spangler Exception to 580b
1. When vendor subordinates PMTD in favor of construction lien & construction project results in material and substantial change in use and value of prop & where the senior construction lender conducts a foreclosure sale that extinguishes the junior lien held by the vendor then the vendor is given the opportunity to pursue the purchaser for the balance of the note that remains unsatisfied at the senior lender’s foreclosure. 
2. Construction loan must involve a substantial change in the use and value of the property.
3. Spangler rule would not apply in a cosmetic remodel (like painting)
4. At what point is the construction loan involved enough?  
a. Schechter does not know where the line is. 
ix. 3 Types of Subordination (not tested)
1. The first form of subordination is sometimes called “automatic contractual” subordination, under which the creditor to be subordinated (usually a vendor) executes a document in favor of the purchaser, stating that the vendor would be automatically subordinated to a subsequent construction lien.
2. The second form of subordination, probably the most common, involves an express subordination and inter-creditor agreement, executed between the subordinated creditor and the senior creditor. That document should be recorded.
3. The third form of subordination requires the junior creditor to execute a reconveyance of its existing deed of trust. The senior creditor then records its deed of trust. The junior creditor then re-records a new deed of trust. The advantage of that arrangement is that it is utterly "bombproof." Anybody searching the record will see that the junior creditor is really junior.
4. [bookmark: _Toc481315137]CCP §726 - One Action Rule 
a. §726(a) Only 1 action for the recovery of any debt or the enforcement of any right secured by mortgage upon real property or estate for years … In the action the court may, by its judgment, direct the sale of the encumbered real property or estate for years therein. (JF)
b. When banks violate this they may lose their lien and then become unsecured creditors which is a severe punishment. 
c. 726 (c) It means this: if a creditor conducts a judicial foreclosure, and if a creditor wishes to extinguish all junior interests (which is almost always the case), then the creditor must specifically include the junior lien holders and lessees (and anyone else holding a junior interest of any kind) as a defendant in the judicial foreclosure action. Otherwise, the junior interest is not extinguished. That is why Mrs. Spangler was made a defendant in the construction lender's judicial foreclosure action: the bank wanted to make sure that her lien was extinguished.
d. Security First Rule §726(a)
i.  [As explained in Shin, it means that even if the creditor holding a TD does not actually take a formal “action” against the debtor, the creditor could still violate 726 if the creditor does something else to seize the assets of the debtor. In the examples discussed in Shin, the creditor grabbed the debtor’s bank accounts. The only thing the creditor can do is to go after the security first – i.e., to foreclose.]
e. [bookmark: _Toc481315138]Shin v. LASC ; Korea First Bank 
i. CA 1994 - Bank obtained judicial foreclosure and deficiency judgment against comakers of promissory note and deed of trust for California real property.   Comakers filed application for writ of mandate to vacate the superior court's ruling.   After issuing alternative writ and staying enforcement of contested order, the Court of Appeal held that: (1) by obtaining from Korean court prejudgment attachment order against unpledged real property in Korea owned by one comaker, bank violated "one form of action" rule, and (2) all comakers were entitled to invoke sanction aspect of one-action rule, even though only one comaker's property was subject to Korean lien.  By obtaining prejudgment attachment order in Korean court against borrower's unpledged, real property in Korea prior to commencing its action for judicial foreclosure in California court, bank obtained through judicial proceeding involuntary lien on additional assets of borrower in order to increase collateral over and above value of real property in California that was originally provided as security for bank's loan.  
ii. Section 726, subdivision (a) provides in relevant part as follows:   "There can be but one form of action for the recovery of any debt or the enforcement of any right secured by mortgage upon real property..."
1. When you hold CA RP security as collateral for a debt – the only thing you can do safely is proceed in a judicial foreclosure (only way to preserve any other rights)
iii. 2 Actions
1. JF – seeking a deficiency judgment 
2. WOA – writ of attachment – not a judgment or a determination, also not automatic (you have to make a certain showing) but freezes their asset 
iv. Merely filing a lawsuit in KA is not necessarily violative of §726.
1. What was: 2 actions at the same time 
2. Court is looking at what prejudice borrower has suffered by the conduct of the creditor …. The writ has impacted the debtor’s rights
3. If you allow the creditor to freeze all the debtor’s assets before they are about to litigate … the debtor won’t be able to pay for a defense. 
v. This is why creditors want guarantors to waive 726 under 2856 .. so if bank does wrong by debtor, guarantor still has to pay
vi. Debtor cannot waive 726 (one action rule).  Guarantors can.
vii. [bookmark: _Toc481315139]No 580b protection for commercial lender held PMTD
1. Co-debtors -> RP (Days Inn in Buena Park)
2. PMTD – (No 580b protection – it’s a box 4 – commercial lender held PMTD – so 580b does not apply.) 
f. [bookmark: _Toc481315140]§726 Violated – Creditor loses the security (TD)
i. 726 violated so creditor loses the security.  The TD is gone. – the bank is now an unsecured claimant. 
ii. The note is still enforceable … but Debtor can sell the RP as soon as the TD is expunged. Then the debtor will convert to cash and bury it. Or they go to Vegas and claim they’ve gambled it all away. … 
iii. Bank v debtor on unsecured debt:  Bank gets judgment.  Judgment recorded.  Judgment lien attaches to debtors prop.  Problem is by that time Debtor has sold it. 
iv. §726 violation does not result in the loss of the debt (except for under VERY unusual circumstances)
g. As soon as the lender brings suit against the borrower in anything but a judicial foreclosure, the lender has violated 726, leading to loss of the lien. So if the lender then seeks to NJF, the borrower can bring suit seeking to enjoin the foreclosure and to quiet title (thereby destroying the lien), on the ground that the violation of 726 destroyed the lien.  A nonexistent lien can't support an NJF!
i. So 726 can be invoked even when the lender only files one lawsuit. If that lawsuit is anything other than a judicial foreclosure, the lien is in jeopardy
h. When a creditor holding a deed of trust on California real property either (1) brings suit against the debtor in anything other than a judicial foreclosure, or (2) seizes other assets of the debtor, the creditor has violated 726(a). The debtor or any other party with an interest in the property can now claim that the creditor’s lien is extinguished.
i. The first prong is the one-action rule, and the second prong is the security-first rule.
ii. The point of the rule is that the creditor’s first move must be to foreclose, either judicially or non-judicially.
5. [bookmark: _Toc481315141]Extinguishing Subordinate Encumbrances 
a. [bookmark: _Toc481315142]Dover Mobile Estates v. Fiber Form Products
i. CA 1990 - In action to recover rent, TC entered judgment for tenant and awarded costs for attorney fees to tenant.   On appeal, the Court of Appeal, held that: (1) lease was expressly subordinate to deed of trust and trustee's sale therefore extinguished lease such that tenant became month-to-month tenant that could terminate on 30 days' notice; (2) tenant did not breach covenant of good faith and fair dealing; and (3) award of costs was not abuse of discretion.  Affirmed.
ii. In 1985, tenant Fiber Form entered into a five year lease with landlord Old Town.   The lease provided that it was subordinate to any deeds of trust or mortgages placed on the property unless the mortgagee or beneficiary elected to have the lease be superior.
iii. Old Town then encumbered with a second TD to Saratoga, defaulted -> foreclosure.
iv. Dover bought the property at the trustee’s sale (NJF)
v. Dec 1986 Dover and Fiber Form did not enter a new lease.  Fiber Form paid rent to Dover.
1. Dec 3 purchase
2. Dec 4 Dover notifies Fiber Form
3. Dec 5 Trustee’s deed recorded – Trustee’s deed is the event that gives the purchaser title  
vi. June 1 Fiber Form gave Dover 30 days written notice of its intent to vacate.  Fiber Form vacated and stopped paying rent.  Dover sued for rent and conversion.
vii. Dover contends that the lease was ratified because Fiber Form continued to pay rent after the trustee's sale.
viii. Lease provided, that if any mortgage or beneficiary elects to have this Lease superior to its mortgage or deed of trust and gives notice of its election to Tenant, then this Lease shall be superior to the lien of any such mortgage or deed of trust and all renewals, replacements and extensions thereof, whether this Lease is dated or recorded before or after the mortgage or deed of trust. 
1. Bank or Dover could have had Saratoga to make the lease be superior 
2. Saratoga is a 3rd party beneficiary … Dover is not 
3. Dover negotiates with Saratoga prior to the sale for Saratoga to make the election to have Fiber Form be superior and put it in writing before the sale 
ix. [bookmark: _Toc481315143]Key ideas in Dover: 
1. Creditors can bargain among themselves for priority, relation-back of the purchaser’s title, the effect of an NJF on junior interests, the need for the lender to check the subordination provisions in the existing leases
b. [bookmark: _Toc481315144]Relation Back of Title 
i. A foreclosure proceeding destroys a lease junior to the deed of trust, as well as the lessee's rights and obligations under the lease.
ii. Foreclosure "wipes out" all liens, encumbrances, and leases subsequent in time to the trust deed so that there is no landlord tenant relationship between a foreclosure purchaser and the occupant of the premises.
iii. Title conveyed by a trustee's deed relates back to the date when the deed of trust was executed.  The trustee's deed therefore passes the title held by the trustor at the time of execution. Liens which attach after execution of the foreclosed trust deed are extinguished.   The purchaser at the trustee sale therefore takes title free of those junior or subordinate liens.
1. D with RP .. N1 & TD1 to bank 1 & N2 & TD2 to bank 2
2. Bank 1 – NJF… sold to buyer.  
3. Title of buyer relates back to state of title when 1st TD executed. 
4. Purchaser’s title at a foreclosure sale relates back to the state of title that existed at the time the TD (being foreclosed) was executed. 
5. This is true for JF & NJF foreclosures.
c. [bookmark: _Toc481315145]Lease Subordination 
i. Lease is generally subordinate to a TD if the lease is created after the TD is recorded.  
ii. However, when the lease is executed prior to the recording of the TD or if the beneficiary of the deed of trust had notice of an unrecorded lease at the time the trust deed was recorded, the lien of the TD is junior to the estate of the lessee. 
1. This is like Waldorff 
iii. A lease may also be deemed subordinate by virtue of a subordination agreement … as is the case in Dover. 
iv. A tenant under a subordinate lease can obtain some protection by requiring the landlord to obtain from its lender a nondisturbance agreement in favor of the tenant.   Such an agreement provides that the lender with a superior lien will not, "by foreclosure or otherwise, disturb the tenant's possession, as long as the tenant is not then in default under the lease." 
v. In addition, the tenant could bargain with its landlord for the right to cure the landlord's default.  
d. [bookmark: _Toc481315146]Subordination Nondisturbance & Attornment clause – SNDA
i. Subordination Nondisturbance & Attornment clause – SNDA
1. Clause that says the lease is subordinate to the TD but the tenant will not be disturbed in their possession as long as they comply with the lease 
2. agree to / attorn to.. recognize the new purchaser as the landlord
ii. These SNDA clauses take some freedom away from lenders who then can’t make the lease senior but they benefit tenants and make them more likely to make capital improvements and sign long-term leases.
e. [bookmark: _Toc481315147]Leevill v. Westlake Healthcare Center
i. CA 2017 – (unpublished) A purchaser at a foreclosure sale seeks to evict the occupant of the property. It serves a notice to quit after the sale but before recording title to the property.  Here we reject the occupant’s claim that the notice to quit is premature, and hold that CCP §1161a does not require that title be recorded before the notice to quit is served.  
ii. Lees owned Westlake Village Property, L.P. (Westlake Village) – which was a skilled nursing facility.  They leased it to Westlake Healthcare Center for 20 years.  (Lees also own Westlake Healthcare). 6 years into the 20 year lease Westlake Village took out a loan from TomatoBank secured with a TD on the nursing facility.  They defaulted & filed for bankruptcy. TomatoBank sold the loan to Dr. Leevil LLC.
1. Leevil purchased the note and TD… it’s an assignment (almost any outright sale of a whole interest .. an outright transfer of the interest … it’s really an assignment) … at a discount
iii. Leevil obtained relief from the bankruptcy stay, instituted a nonjudicial foreclosure, and purchased the nursing facility at a trustee’s sale.
1. Leevil made a credit bid – we don’t know if it was a full or partial 
iv. The day after it purchased the facility, Leevil served Westlake Health with a notice to quit.  
1. Trustee’s deed after NJF … gap between moment of sale and moment when deed is recorded.  If you get it recorded within 15 days of the sale your ownership is deemed to date from the sale. 
v. Leevil recorded title to the facility five days later.  
vi. Westlake Health’s answer alleged that its lease was senior to the deed of trust and that the notice to quit was invalid because it was served before title was recorded.  
vii. TC found that the lease was subordinate to the deed of trust and was extinguished by the trustee’s sale.  The court also found that the notice to quit was valid. 
viii. HELD: Lease was subordinate.  Even though it predated the TD the lease included a subordination clause. 
ix. [bookmark: _Toc481315148]Subordination Clauses: 
1. Automatic subordination clause: provides that the lease will be subordinate to encumbrances on the property that later attach
a. Westlake Health’s lease was automatically subordinated to TomatoBank’s TD.
2. Permissible subordination clause: a permissible subordination clause, which permits the deed holder (Schechter thinks the court means the TD holder … the title holder is the landlord) to compel the lessee to subordinate its interest.   
3. Permissible subordination clause with a nondisturbance provision: the lessee can compel the new owner to abide by the terms of the lease.  
a. Landlord has the right to subordinate the lease to any TD or mortgage 
b. This was present in the Westlake lease but not invoked
4. This is terribly drafted … the bank would want this and would have to ask the landlord who is defaulting to do it. 
5. Which party invokes an SNDA clause: the landlord or the creditor?
6. [Almost always, the creditor is the party named in the clause with authority to invoke it. It's contained in the lease, an agreement between the landlord and the tenant. But the creditor is the intended third-party beneficiary of that clause.]
f. [bookmark: _Toc481315149]Ways to avoid extinguishing a junior interest
i. Subordinate the mortgage to the junior interest (make the junior interest, the easement/lease/etc…, the senior interest)
ii. Subordination Nondisturbance & Attornment clause – SNDA – preserve the priority of the mortgage but assure the holder of the junior interest the junior interest will not be extinguished in the event of a foreclosure
6. TD v. Note
a. Note is a K that says “I owe you money.”
b. It’s unsecured.  There’s no collateral.
c. Deed of Trust is the collateral.  It’s evidence of a lien, not the lien itself. 

[bookmark: _Toc481315150]Easements 
1. [bookmark: _Toc481315151]5 Types of Servitudes 
a. A is given the right to enter upon B’s land; 
i. easement
b. A is given the right to enter upon B’s land and remove something attached to the land; 
i. profit
c. A is given the right to enforce a restriction on the use of B’s land;
i. a negative easement, a real covenant or an equitable servitude depending on the remedy A seeks & other factors
d. A is given the right to require B to perform some act on B’s land; and
i. Real covenant or equitable servitude
e. A is given the right to require B to pay money for the upkeep of specified facilities.
i. Real covenant or equitable servitude
2. [bookmark: _Toc481315152]Easements:  
a. 1 of 2 types of servitude (the other is covenants)
b. Usually the agreements involve two or more parcels of land, and the purpose of the agreements is to increase the total value of all the parcels involved.
c. Usually the effect is to burden 1 for the other (1’s road across 2’s RP to reach public road)
d. Affirmative easements - granted by a servient owner, gave a neighbor the right to enter or perform an act on the servient land. 
e. Negative easements - easements forbidding one landowner from doing something on his land that might harm a neighbor. 
f. Easements are an interest in land so come within the Statute of Frauds.
g. [bookmark: _Toc481315153]Easement Appurtenant
i. An easement appurtenant gives that right to whomever owns a parcel of land that the easement benefits. 
ii. Appurtenant benefits the easement owner in the use of land belonging to that owner,
iii. If the type of easement is unclear courts hold they are appurtenant
iv. require both a dominant tenement (or estate) and a servient tenement. 
1. Dominant Tenement -  B - Drives over A’s land 
2. Servient Tenement - A bears the burden 
v. The easement attaches to and benefits the dominant tenement. 
vi. Appurtenant easements are usually transferable. The easement transfers to successive owners. However, can be made personal to the easement owner only and not transferable to others
vii. The right is appurtenant to the dominant parcel
viii. By far the most common type of easement 
h. [bookmark: _Toc481315154]Easement in Gross
i. An easement in gross gives the right to some person without regard to ownership of land. 
ii. Benefits the easement owner personally rather than in connection with use of land they own
iii. Does not benefit any land so has only a servient estate – no dominant parcel.
iv. Easements in gross may be alienable or inalienable. 
v. A grants to person B the right to cross parcel A to get to the river
vi. Most personal easements in gross are not transferrable unless the terms say so
vii. Most of the time commercial easements in gross are transferrable unless the language specifically says it is not 
1. Ie: Miller v. Lutherans 
i. [bookmark: _Toc481315155]Types of Easement Creation:
i. Express easements – main way they are created
ii. Implied easements – an equitable remedy 
1. Implied by prior use (quasi easement)
2. Implied by necessity
iii. Prescription – where you steal a driveway. 
iv. Estoppel – Schechter says there is no such thing.. but the courts use the term and the Rst 3rd uses it.
1. Really Licenses – a contractual right not really an easement 
3. [bookmark: _Toc481315156]Willard v. First Church of Christ Scientist p 814 (3rd party reservation of easement)
a. CA SC 1972 - McGuian owned lots 19 & 20.  Sold 19 to Peterson. Peterson sold 19 & 20 to Willard. Opened escrow and deposited FSA deeds to both lots. Peterson then needed to acquire title to 20.  McGuian let church use 20 for parking and sold to Peterson with deed provision that subject to an easement for parking during church hours the benefit of the church. Peterson’s recorded deed showed the easement.  Willard’s did not. Peterson did not tell Willard about the easement. When Willard learned of it, he sued for quiet title.  Won at TC level because of a CL doctrine that one cannot “reserve” an interest in property to a stranger to the title.  CA SC abandoned CL rule and held the easement applied and Willard’s deed was subject to it. 
b. An easement can be reserved in favor of a third party – creates a new easement  
c. An easement cannot be excepted in favor of a third party. – excludes from the grant a preexisting servitude.
d. McGuian -> Peterson lot 20 subject to agreement to let church park 
e. P -> Willard (seemed like FSA) to lot 20 but was subject to easement
f. Can argue this is an easement in gross or an appurtenant easement
g. Willard not a BFP – the dead from McGuain to Peterson was in his direct chain of title 
h. RULE – this old CL rule is ON THE BAR - CL doctrine that one cannot “reserve” an interest in property to a stranger to the title.  
i. How to solve this for the church to get around the CL rule from the start
i. McGuian creates an easement for the church & records it 
ii.  then conveys to Peterson
iii. McGuain could have also sold to the church and then the church sells to Peterson while reserving the easement for itself 
j. Rst 3rd provides that an easement can be created in favor of a third party, but many states still uphold the CL rule. 
4. [bookmark: _Toc481315157]Regrant Theory 
a.  A deed from O to A and her heirs, reserving an easement in O, was treated as if it were two deeds. The deed grants A a fee simple; then A is treated as granting an easement back to O.
b. Reservation of rights in favor of grantors:
i. Brown v. Lober 
ii. RG -> Deed with reservation -> Bost
iii. Bost _> “FSA” -> Brown (looks like FSA but isn’t)
iv. How can you do this to alert Brown (& Willard) there is a reservation
c. Brown v. Lorber regrant theory 
i. RG -> Lot -> Bost record 
ii. Bost -> easement / mineral rights -> RG Record 
iii. Bost -> Lot -> Brown 
5. [bookmark: _Toc481315158]Easements by Estoppel - Holbrook v. Taylor p 820
a. KY SC 1976 - 1942 Holbrooks build a road on their prop for use in a mine.  Mine closed. Then H’s used for a tenant house but when house burned not rebuilt.  Taylors bought the adjacent land and used the road to build & then access their home from 1965 – 1970. H’s wanted T’s to sign a release or purchase the land (evid conflicting) but no agreement.  H’s blocked the road and T’s sued.  Held T’s had right to use the road by estoppel. 
b. Diagram 1 (3/16)
i. Dominant lot Taylor
ii. Servient lot Holbrook 
iii. Taylor asserting adverse possession or prescription.  Court says no. Use was permissive not hostile. 
iv. Hollbrook testified he gave permission – so prescription fails 
v. Taylors then argue that they have a license to use the road 
c. Where a license is not a bare, naked right of entry, but includes the right to erect structures and acquire an interest in the land in the nature of an easement by the construction of improvements thereon, the licensor may not revoke the license and restore his premises to their former condition after the licensee has exercised the privilege given by the license and erected the improvements at considerable expense. 
d. Interest continues for so long as it’s necessity is called for
e. Estoppel – they have to rely and there has to be substantial improvements. 
f. The graveling and widening of the road are improvements and thus make the license irrevocable.  Probably insufficient to actually make the license irrevocable. The improvements are the home which is on the dominant parcel.
g. Usually improvements have to be on the licensor’s parcel to invoke the rule. (servient estate)
h. This is a MINORITY – that the improvements can be on the dominant parcel - do not rely on it 
i. Vast majority of cases are about how in order to build and maintain structures (phone poles) on the licensor’s land 
i. Holbrook is a variation because the improvements are on the dominant parcel.  
j. Courts call these easements by estoppel but these are licenses not easements… they are contractual in nature and permanent.  Easements don’t end. 
k. This is an irrevocable license (not an easement)
6. [bookmark: _Toc481315159]Easement Implied by Prior Use (Quasi Easement) - Van Sandt v. Royster p. 825
a. KS SC 1938 - Bailey owned 3 lots.  City sewer line put in end 1903 or early 1904 on west side of westernmost lot.  At time Bailey put in private sewer line running through the 3 lots.  B’s lot easternmost.  B sold Westernmost (19) to Jones, who knew about the sewer, by GWD with no restrictions or exceptions.  Sold middle lot as well, same GWD.  Westernmost (19) passes to Van Sandt who in 1936 finds basement flooded with sewage & sues to prevent other 2 lots from using sewage line.  (Royster is current title holder of middle lot).  Held: implied easement was created because the sewer was necessary for other 2 lots to use the RP.  Plus Jones knew about the sewer and Van Sandt can’t claim they didn’t because the house had indoor plumbing. (Problems with the BFP issue -  that his house had plumbing means his house is connected to a sewer, but doesn’t tell him that it’s connected to his neighbors.)  
b. The rule is that where one grants a parcel of land by metes and bounds, by a deed containing full covenants of warranty and without any express reservation, there can be no reservation by implication, unless the easement claimed is one of strict necessity.
i. [bookmark: _GoBack]Van Sandt doesn’t follow this rule.  Implied reservation becomes merely a factor in determining if the EIPU exists.
c. VS’s arguments 1) no easement was created, 2) I didn’t take subject to the easement because I was a BFP
i. 1st delivery / creation issue 
ii. 2nd as fallback -  I take free because I am BFP
d. D’s arguments: 1) implied reservation, 2) easement by prescription
e. Quasi Easement 
i. Example: driveway across your land.  Part with house quasi dominant, part with driveway quasi servient 
ii. Can’t have an easement on your own land – another example of the doctrine of merger of title
f. [bookmark: _Toc481315160]Conveyance of Quasi-Servient Tenement v Quasi-Dominant Tenement
i. If the owner of land, one part of which is subject to a quasi easement in favor of another part, conveys the quasi dominant tenement, an easement corresponding to such quasi easement is ordinarily regarded as thereby vested in the grantee of the land, provided, it is said, the quasi easement is of an apparent, continuous and necessary character.
1. This is an implied grant situation
ii. VS bought a quasi servient tenement not the quasi dominant tenement
iii. Upon the transfer of the quasi-servient tenement there was an implied reservation of an easement in favor of the conveyor. 
1. Old English case overturned this because grantee is being deprived of a right … he got less than he bargained for.
2. Then bunch of courts say implied grants and easements are reciprocal so no problem
iv. Majority hold in order to establish an easement by implied reservation in favor of the grantor the easement must be one of strict necessity
g. Factors determining implied easements or profits: 
i. a) whether the claimant is the conveyor or the conveyee, (b) the terms of the conveyance, (c) the consideration given for it, (d) whether the claim is made against a simultaneous conveyee, (e) the extent of necessity of the easement or the profit to the claimant, (f) whether reciprocal benefits result to the conveyor and the conveyee, (g) the manner in which the land was used prior to its conveyance, and (h) the extent to which the manner of prior use was or might have been known to the parties.
ii. Here that the claimant of the easement is the grantor instead of the grantee is one of the factors but not determinative. 
h. [bookmark: _Toc481315161]EIPU – easement implied by prior use 
i. Created the moment Bailey severed her ownership and the quasi easement
ii. Jones is the grantor of the easement and Bailey is the grantee – she‘s the one who benefits  
iii. Implied easements are outside the scope of the recording statutes – they can’t be recorded 
i. Diagram 7 (3/16) diagram as a recording problem
i. X Baily -> 19 -> O Jones
ii. O Jones -> easement -> A Baily
iii. O Jones -> 19 subject to easement -> B VS 
iv. This is an example of the regrant theory 
j. Diagram 2 (3/20)  - Priority of an implied easement and TD
i. X Bailey -> lot -> O Jones 
ii. O Jones -> easement -> A Bailey
iii. O Jones -> TD on Lot 19 -> B VS
1. Subject to B VS -> TD -> C bank 
2. Bailey v. Van Sant - easement created by prior use 
iv. Easement is superior to the TD because 1st in time is 1st in right easement is created at the severance of the property so it’s senior in time to a PMTD 
1. Implied easement is not a recordable entity 
2. If easement is superior to TD foreclosure does not extinguish the easement 
7. [bookmark: _Toc481315162]Easements from prior existing use / Quasi Easements 
a. The easement is implied to protect the probable expectations of the grantor and grantee that the existing use will continue after the transfer. 
b. Three requirements are usually stated to imply an easement from a prior existing use: 
i. (1) severance of title to land initially undivided; 
ii. (2) an apparent, existing, and continuing use of one parcel at the time of severance; and 
iii. (3) reasonable necessity for the use at the time of severance.
c. Rst 3rd Reasonable necessity usually means that alternative access . . . cannot be obtained without a substantial expenditure of money or labor. It may also be measured by the amount of waste involved in duplicating facilities or the cost of reestablishing an entitlement to make the prior use.
d. Reasonable use = any use that is discoverable through reasonable inspection
e. Restatement (Third), in line with its position that the method of a servitude’s creation may affect the scope of its use, takes the position that “[t]he purpose of an easement created by . . . prior use under §2.12 is generally defined specifically so that only the use that created the easement and closely related ancillary uses are included within the purpose.”
f. EIPU – easement implied by prior use (not a real acronym) 
i. Properties reunified and the easement is extinguished
ii. When re-separated previous EIPU doesn’t reappear
iii. However if use still necessary (open, notorious, apparent, continuous, necessary etc …) a new EIPU springs into existence 
iv. Some when taking title to both tenements will take title in 2 different names so as not to extinguish the easement. 
8. [bookmark: _Toc481315163]Othen v. Rosiers p. 833 – Easement of Necessity
a. TX SC 1950 - Othen sued Rosiers when R made a road across their property Othan used to access the public road impassable by building a levee. Othen didn’t meet the requirements for an easement based on necessity because that the time the common grantor granted Rosier the first 100 acres he still owned the surrounding land and likely had access to the road.  Othan also couldn’t claim an easement by prescription because the Rosiers and their tenants used the same roadway so Othen didn’t have adverse possession and was held to have permission / license to use the lane. 
b. Requirements for easement of necessity 
i. (1) that there was a unity of ownership of the alleged dominant and servient estates; 
ii. (2) that the roadway is a necessity, not a mere convenience; and 
iii. (3) that the necessity existed at the time of severance of the two estates
c. According to Othen, Hill impliedly reserved the benefit of the easement for himself. This is a violation of Hill’s warranty to Rosier. 
d. Othen had to show that the strict necessity not only existed, but that it was created at the time Hill severed the estate. (Othen had to prove that Rosier’s parcels were the land locking parcels)
e. Prescription – Joint use Hostility Problem
i. The rule is well settled that use by express or implied permission or license, no matter how long continued, cannot ripen into an easement by prescription, since user as of right, as distinguished from permissive user, is lacking
ii. Hostile, open, notorious, exclusive, continuous for required period of time
iii. The court held that because Othen used the alleged prescriptive easement jointly with Rosier, there was implied permission, and therefore Othen's use wasn't hostile.
iv. In most jurisdictions – you can have joint use (not TX)  
9. [bookmark: _Toc481315164]Easements Implied on the Basis of Necessity
a. OG - it must be understood when someone grants something they also grant the thing the something needs to exist. 
b. By 17th century easement by necessity came to be supported by a public policy that no land be made inaccessible.
c. By 19th said to carry out presumed intent of parties
d. How much necessity – conflict in cases about the degree of necessity required. 
e. The traditional and still dominant view, reflected by Othen v. Rosier, requires strict necessity. 
f. In a minority of jurisdictions, however, only reasonable necessity is required. Courts in these jurisdictions have granted an easement by necessity where access to the land exists but is claimed to be inadequate, difficult, or costly.
i. Rst. 3rd supports this minority view
g. An easement by necessity endures only so long as it is necessary. If the dominant owner secures another way out from the landlocked parcel, the easement by necessity ceases. 
10. [bookmark: _Toc481315165]Easements by Prescription 
a. Similar to adverse possession
b. Prescription rests upon the idea, taken from Roman law, that rights can be acquired simply by the passage of time.
c. Courts set the same period for prescriptive easements as the statutes fixed for recovery of possession, and generally required the same manner of use as is required for adverse possession: open and notorious, continuous, exclusive, and under claim of right (hostile). 
d. [bookmark: _Toc481315166]Exclusivity of use
i. In Othen v. Rosier, the court presumed that the use of the road by Othen was permissive rather than adverse because it was not exclusive.
ii. In order to gain title by adverse possession, a person must show exclusive possession for the required period. There is good reason for this requirement when one is claiming exclusive ownership of the land ousting the legal owner. 
iii. In most states, the user can acquire a prescriptive easement even though the easement is also used by the servient owner.
1. TX is not one of those jurisdictions (say they don’t want to punish you for being neighborly) and joint use creates implied permission – so no hostility
iv. California adopts a different rule: even if we have joint use of a prescriptive easement (by both the prescriptive user and the servient parcel's record owner), the prescriptive claimant may establish that his use was hostile, unless the servient owner gave the prescriptive claimant express permission.
e. Beach access
i. In California, on the other hand, public prescriptive easements have been abolished by statute except on land within 1,000 yards from the ocean. Even on such land the landowner can prevent a public prescriptive easement either by posting annually a sign (“Right to pass by permission of the owner, revocable at any time”) or recording a similar notice in the public records. The landowner’s act granting permission defeats any claim of public adverse use. Cal. Civ. Code §1009 (2012).
11. [bookmark: _Toc481315173]Merrill v. Ballard (handout) (issues mistake and hostility)
a. CA 1993 [unpublished] - Re a 10 foot strip of land with a pool and garden. P Merrill bought in 1970 and thought the strip was hers, has been maintaining and substantially improving since then. (Suit in 1989). 1977 Ballard bought adjoining parcel & in 1983 bought strip from Gov. Dispute arose when storm blew down fence in 1989 and Ballard tore down.  Merrill’s garden damaged.  
b. In order "to show that the possession based on mistake was not hostile and adverse it must be established by substantial evidence that the possessor recognized the potential claim of the record owner and expressly or impliedly reflected intent not to claim the occupied land if record title was in another."
c. Adverse possession and prescriptive easement cases may be determined by the subjective intent of the party occupying the land …  Thus, the subjective intent of the occupant is material to determine the hostile or adverse element of prescriptive easement 
d. P not allowed to testify (D not allowed to ask about her state of mind) re her state of mind so App Ct reversed TC finding in her favor. 
e. Mrs. Frank – the previous owner of the other parcel said something to Merrill about an easement 
f. Merrill is claiming an easement by prescription – she can’t claim adverse possession because she didn’t pay the taxes on the parcel, he did. 
g. [bookmark: _Toc481315174]The elements required to establish a prescriptive easement:
a. The party claiming such an easement must show use of the property which has been open, notorious, continuous and hostile or adverse to the true owner for an uninterrupted period of five years.  
b. Hostile   
c. Open 
d. Notorious 
e. Continuous 
f. Exclusive 
g. . – for the required period (in CA 5 years) 
h. D says it’s not hostile she thought it was hers – court – you can have hostility based on a mistake.  
i. [bookmark: _Toc481315175]Hostile 
a. Hostile simply means not permissive
b. Hostile does not mean I’m acting in knowing bad faith.  Most adverse possession is by mistake … it’s very rare for someone to knowingly occupy the land of another. 
c. Good faith is not a disqualification for hostility 
d. Hostile – I intend to take this property. I am not here because of someone else’s permission (claim of right)
e. Some states have done away with the subjective intent requirement (hostility) because it results in litigation.  (can’t use MSJ) – CA is not one of them
f. It is settled the requisite hostile possession for a prescriptive easement claim may be established when the initial occupancy or use occurred through mistake. 
j. RULE: In order “to show that the possession based on mistake was not hostile and adverse it must be established by substantial evidence that the possessor recognized the potential claim of the record owner and expressly or impliedly reflected intent not to claim the occupied land if record title was in another.”
a. This is an affirmative defense the record owner asserts against the alleged prescriptor or adverse possessor 
b. D claiming that Merrill met part 1 – Frank told her there was some kind of easement 
i. This clearly satisfied 
c. Part 2 – if she also evinces an intent not to claim property that is not in her deed that negates the element of hostility under the theory of mistake. 
i. This would be potentially satisfied by the answer Merrill not allowed to give.  This is why remanded.  D not given opportunity to establish affirmative defense. 
12. [bookmark: _Toc481315167]Miller v. Lutheran Conf. & Camp Assoc. (handout)
a. PA SC 1938 - Frank & Rufus Miller (brothers) formed Pocono Springs Co. & leased Co their lands on which they created a man made lake for ice collection. Co granted Frank Miller boating and fishing rights. Frank granted Rufus ¼ boating, fishing and bathing rights and the bros formed a company that built boathouses and boats and rented them from 1900 until Rufus’ death in 1929. 1903 Co. defaulted and foreclosed. Pocono Pines (Frank’s wife) acquired title. Pocono Pines reaffirmed Frank’s boating & fishing rights.  After Rufus’ death his estate leased his rights to Lutheran Conf. center which put bathing floats in the water.  Frank & Katherine sued to enjoin them from using the bathing rights. 
b. Held:  Bathing rights by prescription were assignable but not divisible.
i. (1) that Frank C. Miller acquired title to the boating and fishing privileges by grant and he and Rufus W. Miller to the bathing rights by prescription; 
ii. (2) that he made a valid assignment of a one-fourth interest in them to Rufus W. Miller; but 
iii. (3) that they cannot be commercially used and licenses thereunder granted without the common consent and joinder of the present owners, who with regard to them must act as 'one stock.'  It follows that the executors of the estate of Rufus W. Miller did not have the right, in and by themselves, to grant a license to defendant.
1. “one stock” rule of the law of profits means Frank and Rufus’s executor must use the lake as one person; either one can veto the other’s use. 
c. Easement in gross from P Springs to Frank 
d. The rights that were given to Frank – released by the bank are no longer part of the bank’s collateral
e. Frank & Katherine arguing Frank didn’t have bathing rights to give to Rufus
i. Estoppel by deed – Frank is saying that he gave something he didn’t have 
ii. Katherine doesn’t have an estoppel by deed problem she wasn’t involved in the transaction to Rufus…. (However they are married so Frank was Katherine’s agent in the transaction to Rufus … so on an agency theory she does have an estoppel by deed problem) 
f. [bookmark: _Toc481315168]Prescription
i. Requirements: open, notorious, hostile, continuous, exclusive, for required period of time 
ii. Their behavior wasn’t hostile to themselves – they had their own permission 
iii. Court says prescription. Schechter disagrees 
g. [bookmark: _Toc481315169]Assignability 
i. An assignment of a profit right, or income interest is acceptable.  
ii. The rights of fishing and boating were conveyed to the grantee--in this case Frank C. Miller--'his heirs and assigns,' thus showing that the grantor, the Pocono Spring Water Ice Company, intended to attach the attribute of assignability to the privileges granted.  
1. These are words of limitation
2. This means that Frank is getting the full right
3. This does not mean it’s assignable 
iii. There are reasons to permit assignments in commercial easements in gross 
1. Make money – sell right (fractional interest) to investor 
h. [bookmark: _Toc481315170]Divisibility 
i. Although assignable not divisible 
ii. It is argued by plaintiffs that even if held to be assignable such easements are not divisible, because this might involve an excessive user or 'surcharge of the easement' subjecting the servient tenement to a greater burden than originally contemplated.  
iii. The easements must be used or exercised as an entirety.  
iv. Can’t assign individual rights of use (tragedy of the commons)
i. Important parts of Miller: 
i. subordination agreements and on 
ii. planning a transaction so as to avoid pitfalls (such as the estoppel by deed problem that Katherine nearly stumbled into).
iii. the court held that 
iv. (1) income interests in commercial easements in gross are freely assignable, but 
v. (2) decisions regarding the actual use of the servient property must be made by the holders of the commercial easement in gross as a group, and 
vi. (3) individual holders of fractional income interests therefore cannot individually issue sublicenses to third parties.]
13. [bookmark: _Toc481315171]Transferability of Easements in Gross 
a. Where an easement is appurtenant, the burden on the servient tenement is limited by the needs of the dominant tenement. An easement in gross has no such limitation; therefore, American courts have attempted to prevent the burden on the servient tenement from increasing beyond what was intended by the original parties.
b. Early cases held easements in gross not transferrable – problematic for railroads and utility companies so the law changed.
c. Initially easements in gross transferrable if commercial (economic not personal)
d. Rest. 3rd – easements in gross are assignable regardless of their commercial character. Most modern cases permit any easement in gross to be assignable if the parties so intended.
e. About the only easements in gross that are not assignable under modern cases are recreational easements (easements for hunting, fishing, boating, and camping). Restricting their assignability appears to rest on the courts’ conclusion that they are intended to be personal and on the fear of burdening the servient land beyond the original contemplation of the parties.
14. [bookmark: _Toc481315172]Divisibility of Easements in Gross 
a. Can the benefit holder divide the benefit with another person?
b. The general view is that an easement in gross is divisible when the creating instrument so indicates or when the easement is exclusive. The term “exclusive” in this context means that the easement owner has the sole right to engage in the activity that the easement permits.
c. Rst. 3rd -  easements in gross may be divided unless contrary to the intent of the parties creating the easement or unless the division unreasonably increases the burden on the servient estate.
i. Restatement points out that division of benefits in gross are more likely than subdivision of appurtenant benefits to run counter to the servient owner’s expectations because division permits independent use of the easement in gross by each of the transferees. 
[bookmark: _Toc481315176]Termination of Easements 
1. [bookmark: _Toc481315177]Brown v. Voss (p. 865) – Scope of Easements 
a. WA SC 1986 - Parcels A – B – C.  Browns bought B which has a road easement on A.  Browns also bought C and tore down house on B to build house straddling B&C.  A year into construction A blocked the road. Brown sued and Voss x-comp for injunction because no easement for C and Browns misusing easement for B.  TC found no increased hardship on A for traffic to single family home on B/C vs just on B. TC denied injunction.  App Ct. reversed because Browns misusing easement.  SC reversed and reinstated TC holding.  Yes, Browns misusing but App & SC discretion to reverse only if TC is abusing discretion and TC not. 
b. C is a non-dominant parcel.  Not servient, not dominant. 
c. Can Browns argue estoppel? They made improvements on B?  No, the improvements have to be made on the servient tenement. 
d. You can’t access a non-dominant parcel with the easement – general rule. 
e. This case is an aberration – do not rely on this case.
i. Slippery slope problem 
ii. Also called a camel’s nose argument … no camels in the tent – camel sticks nose in … how far do you go before the camel is in the tent. 
f. The extending to other parcels discourages the granting of easements. It also clogs the courts. Downstream transactional consequences of uncertainty – subsequent purchaser’s rights. 
g. Easement can be extinguished if the use by the non-dominant parcel cannot be irrevocably extinguished. (General rule – Penn Bowling)
2. Subdivision of Dominant Tenements (873, note 3)
a. Rst. 3rd [T]he holder of an easement or profit . . . is entitled to use the servient estate in a manner that is reasonably necessary for the convenient enjoyment of the servitude. The manner, frequency, and intensity of the use may change over time to take advantage of developments in technology and to accommodate normal development of the dominant estate or enterprise benefited by the servitude. Unless authorized by the terms of the servitude, the holder is not entitled to cause unreasonable damage to the servient estate or interfere unreasonably with its enjoyment. (Emphasis added.)
b. Can new owners use the easement when dominant owner subdivides?  Yes. 
c. Exception when the nature of the use of the easement changes – easement was for horses and now cars. 
3. [bookmark: _Toc481315178]Penn Bowling Problem 
a. Under the traditional rule granting an injunction against use of an easement by a nondominant tenement.
b. In Penn Bowling Recreation Center, Inc. v. Hot Shoppes, Inc., 179 F.2d 64 (D.C. Cir. 1949), cited by the court and by the dissent, the dominant owner bought a lot next door and erected a building on both the dominant and nondominant land housing a bowling alley on the dominant land and a luncheonette on the nondominant land. The court enjoined the use of the easement for the luncheonette and held that any use by the dominant tenement could be prohibited until the building was so altered that the easement could not be used by the nondominant part (luncheonette).  Pg 872 footnote 22.  
c. Bar examiners love this fact pattern. 
d. Servient owners said not only is this a misuse, how can we know they aren’t continuing to misuse it?  Bowling alley forced to wall of snack shop so easement can’t be misused to benefit non-dominant parcel or entire easement will be extinguished. 
4. Changes in location of easements 
a. Old rule – servient estate cannot change the location of an agreed upon easement without dominant estate’s permission. 
b. Restatement (Third) of Property, supra, §4.8, changes this rule. It grants the servient owner the right to make “reasonable changes in the location or dimensions of an easement . . . to permit normal use and development of the servient estate, but only if the changes do not (a) significantly lessen the utility of the easement, (b) increase the burdens on the owner of the easement in its use and enjoyment, or (c) frustrate the purpose for which the easement was created.” Id. §4.8(3). This is a default rule; it does not apply if the parties have provided otherwise. The rule is followed in several modern decisions. 
5. The uses made of a prescriptive easement must be consistent with the general kind of use by which the easement was created and with what the servient owner might reasonably expect to lose by failing to interrupt the adverse use. For example, a prescriptive easement acquired by pedestrian traffic or by herding livestock with men and horses across land has been held not usable by motor vehicles.
6. [bookmark: _Toc481315179]Methods of Terminating Easements Note 3 pg 886
a. [bookmark: _Toc481315180]Release  
i. The easement owner may agree to release the easement. Because easements are interests in property, subject to the Statute of Frauds, normally a release requires a writing. 
ii. Normally an express release
b. [bookmark: _Toc481315181]Expiration 
i. If the duration of an easement is limited in some way, it ends through expiration at the end of the stated period. Similarly, an easement created to end upon the occurrence of some event (sometimes called a defeasible easement) expires automatically if and when the stated event occurs. 
ii. Easements by necessity end when the necessity that gave rise to it ends. 
c. [bookmark: _Toc481315182]Merger 
i. An easement ends by merger if the easement owner later becomes the owner of the servient estate. 
d. [bookmark: _Toc481315183]Estoppel 
i. An easement may end through estoppel if the servient owner reasonably relies upon a statement or representation by the easement owner. 
ii. Dominant owner says no longer interested in using easement and servient owner relies on that statement terminates under estoppel. 
e. [bookmark: _Toc481315184]Abandonment
i. An easement may terminate by abandonment. Normally, mere non-use by the easement owner does not constitute abandonment, but in several states a prescriptive easement ends by abandonment upon non-use for the statutory period of time. 
ii. Mere nonuse does not terminate
iii. Intent not to use anymore is an affirmative abandonment
f. [bookmark: _Toc481315185]Condemnation 
i. An easement may terminate by condemnation if the government exercises its eminent domain power to take title to a fee interest in the servient estate for a purpose that is inconsistent with continued existence of the easement. 
g. [bookmark: _Toc481315186]Prescription 
i. If the servient owner wrongfully and physically prevents the easement from being used for the prescriptive period, the easement is terminated.
ii. Prescriptive easement … servient owner crosses easement in a way which interferes with dominant users’ ability to use.  If goes on long enough easement terminated by prescription
1. Use 
iii. Adverse possession.  Servient owner builds a structure on the easement.  Servient owner prevents dominant parcel from using by occupying it. 
1. Occupancy 
2. B has an easement on A’s land.  It is unused.  A builds a structure over easement.  If structure there for requisite period of time A retakes the easement by adverse possession
h. Doctrine of changed conditions – Schechter does not think this applies.  Rst. 3rd creation… as conditions change the easement is no longer useable.  RR easement that goes through a hospital zone and can’t use easement anymore because of changed conditions. 
i. Extinguishment due to misuse – surcharge – can be the Penn Bowling non-dominant parcel being benefited.  Could be nature of the use is such that it’s incompatible for the continued use of the easement – ie: multiple subdivision of a parcel creates much more traffic that was in the design of the parties. 
[bookmark: _Toc481315187]Covenants and Equitable Servitudes
1. [bookmark: _Toc481315188]Covenants 
a. Real covenants enforceable at law & equitable servitudes enforceable in equity.
b. [bookmark: _Toc481315189]Covenants Enforceable at Law: Real Covenants 
c. Early 19th century when courts would not recognize new negative easements landowners sought judicial recognition of a contract right respecting land use enforceable not only against the promisor landowner, but against his successors in title as well.
d. The promisee wants assurances that he and his successors in interest will be protected against the original promisor and his successors in interest. What is needed, then, is some sort of property right that is enforceable by and against subsequent purchasers of Whiteacre and Blackacre. A mere contract right—the right of the original promisee to sue the original promisor alone—will seldom be sufficient to enable the market to allocate conflicting land uses efficiently. 
e. Contract duties and rights were not assignable at the time.  Needed privity of estate.  PE only available in landlord tenant relationships. 
f. Not so in US - developed the American real covenant, a promise respecting the use of land that runs with the land at law.  – so covenants run in favor of and against successive owners.
g. Privity, intent, touch and concern – 3 requirements
	h. A <- Horizontal privity -> B (B is the promisor)
i. l (vertical privity)                l (vertical privity)
j. D                                           C


k. 
2. [bookmark: _Toc481315190]Rule in Spencer’s Case 
a. In order for the burden of a covenant to run at law to a subsequent purchaser 3 requirements:
i. Intent that the burden run
ii. Covenant must touch and concern the land 
iii. Must be privity
1. Horizontal 
2. Vertical
b. [bookmark: _Toc481315191]Analytical model
i. Landlord tenant was the only CL relationship that had horizontal privity 
1. L picture – does the burden of providing AC go to C (D8 3/27)
a. A (tenant) <- lease <- B (landlord)
b. A <- covenants <- B
c. Landlord B -> new landlord C
2. R picture – does T2 have the burden to pay rent 
a. A (landlord) -> lease -> B 
b. A <- covenants <- B
c. Tenant 1 A -> T2 B
ii. Think about
1. Promise in breach
2. Party in breach 
3. Who made the promise 
iii. B is the promisor – when diagraming B is the promisor 
1. In diagram covenant at issue always runs from B -> A
	iv. A (promisee) <- Covenant <- B (Promisor)
v.                    <-> interest in land <->     
vi. l                                                             l
vii. D (benefit?)                                 C (burden? & party in breach)


viii. 
3. [bookmark: _Toc481315192]Intent 
a. Express
i. The writing has to do more than just create the covenant; it must also state that the promisor intends that the burden run to his subsequent transferees
b. Implied
i. Subject matter must be in being (in esse) at time of covenanting
1. Ie wall
ii. It is the intent of the covenantor, at the moment that the covenant is made, that controls this issue. Did that promisor intend that the burden would run to his subsequent transferees? If he doesn’t say so expressly, that we have to ask ourselves whether the subject matter of the covenant was in being at that moment.
4. [bookmark: _Toc481315193]Touch & Concern Land
a. Bigelow test as articulated in Neponsit, a covenant touches and concerns the land if it affects the value of the burdened parcel and the benefited parcel. 
b. Affirmative covenants - touch and concern requirement, which aims to identify those covenants whose content relates to land use or enjoyment in such a way that it is appropriately enforceable by and against successors. 
i. Courts don’t want to create situations that require judicial supervision 
ii. Courts don’t like to force people to do things (same as courts refusal to order specific performance for employment or personal services Ks)
c. Negative covenants - Covenants restricting the use of land have almost always been held to touch and concern land. These negative covenants directly affect the uses to which the land can be put and substantially affect its value.
d. There isn’t a good test for touch and concern 
e. [bookmark: _Toc481315194]Neponsit Property Owner’s Assoc., Inc. v. Emigrant Industrial Savings Bank (p. 909)
i. NY 1938 - Action by HOA against a D homeowner for nonpayment of annual HOA dues which became a lien on the RP.  Every deed in the chain of title, including D’s includes the covenant about the dues and that they become a lien when unpaid.  Common grantor intended they run with the land but still has to meet the Rule In Spencer’s Case. 
1. Touch and concern: Payment of money is an affirmative (rather than a restrictive) covenant.  Here runs with the land because it’s dues for the use of improving and maintaining the common areas- which is an interest in land and is no different from than each homeowner had to engage in the maintaining of a portion himself. 
2. Privity of estate: Yes – The HOA has privity of estate because HOA is a corporate entity acting as the agent of the homeowners. (Vertical privity)
ii. No doubt Dyer intended the burden to run with the land to successive purchasers re the K language. 
iii. Issue: (1) whether a homeowner association, which owned no land, had standing to enforce the covenant, - yes 
iv. Issue: (2) whether affirmative covenants to pay money were enforceable against successors of the original promisor. – yes 
v. On the benefit side at the time of Neponsit, it was unclear whether homeowner associations, which commonly own no land, had standing to enforce development covenants.
vi. Who’s in breach – Emigrant Bank
vii. What is the covenant breached – pay dues for the lot
viii. Who orig promisor – Dyers 
ix. Diagram 1 (4/4) 
1. A Neponsit Realty Corp -> B Dyer
2. B -> C Bank (Vertical) 
3. A -> D HOA (V)
x. [bookmark: _Toc481315195]In order for burden of Covenant to run at law 
1. Intent burden run to remote transferee of burdened prop – 
a. Rufus on his own behalf and on behalf of his heirs and assigns, covenants
2. Touch and concern – 
3. Privity – Horizontal and vertical – 
xi. Diagram 3 (4/4) Financing 
1. Further covenants that said charge shall on said date in each year become a lien on the land
2. Lien in favor of HOA for each missed payment (not typical, typically once HOA declares a default the HOA creates a lien – HOA is a secured creditor.)
3. Don’t know if HOA’s liens accrued before or after B Dyer’s default 
4. Bank lien senior to HOA liens 
5. Foreclosure would extinguish all the HOA liens
xii. Diagram 4 (4/4)
1. Banks waiting to foreclose to free ride and then extinguish the HOA liens 
2. If assessment liens arise when bank is record owner the assessment liens aren’t extinguished & bank has to pay them.  
3. Banks delay so liability accrues for the owner not the bank 
xiii. Paying money is an easier covenant to enforce that doing something – courts can use a lien – no issue with reluctance to supervise 
xiv. [bookmark: _Toc481315196]Bigelow’s test – 
1. “The test is based on the effect of the covenant rather than on technical distinctions. Does the covenant impose, on the one hand, a burden upon an interest in land, which on the other hand increases the value of a different interest in the same or related land?”
2. If the covenant renders the burdened prop less valuable – T& C 
3. If “renders the benefited prop more valuable – touches and concerns 
4. Problems: almost anything is going to bring down the burdened prop value 
a. Almost anything is going to increase the value of the benefited property
b. It’s almost like circular reasoning 
5. Not a good test 
6. logical flaw - this effect on the land value is a result of the rule, not a reason for it.
7. Schechter thinks it’s an AND test not an OR test, but Schechter’s not sure
8. Discuss it on a test, mention its shortcomings and move on
xv. No covenants in gross - if no benefit runs no burden runs 
xvi. Alter ego argument – if we just ignore the company we’d have vertical privity (the homeowners do)
xvii. HOA is designed to benefit homeowners – exists as an agent of the homeowners 
5. [bookmark: _Toc481315197]Horizontal Privity 
a. Interest in land between promisor and promisee 
b. Usually a conveyance in fee 
c. In England has to be landlord tenant.  Here much more liberal 
d. Interest can flow from either party 
e. Interest in land does not have to be all that substantial to support the interest in covenant 
f. Interest in land must pass between the parties at the moment of formation of the covenant 
g. There has to be something other than the covenant that supports the covenant. 
h. Privity of estate between the original covenanting parties
i. Horizontal privity of estate between landowners to be a successive (grantor-grantee) relationship
j. Manufactured privity
i. A owns 1 & B owns 2
ii. Simply a covenant, no horizontal privity so B can’t bind his successors in interest.  
iii. Solve by A -> Lot 1 -> B (B owns both)
iv. B -> lot 1 with covenants -> A 
v. Then there is horizontal privity – unified title in B 
vi. Strawman accomplishes this as well. 
6. [bookmark: _Toc481315198]Vertical Privity 
a. Privity of estate between one of the covenanting parties and a successor in interest.
b. Assignee of the promisor must take the same interest in land (that is of the same nature) as the promisor’s interest
c. Succeed to the same estate as promisor
d. No reduction of nature of the estate 
e. Sublease will never create vertical privity – only assignments will
i. reduction in the estate (fewer years)
f. Partial assignment there would be vertical privity of estate… the nature of the estate is the same 
i. smaller acreage but the same estate – in a partial assignment the partial assignee has the entire estate as far as time… not the same acreage but essentially the same interest in the land 
g. Traditional doctrine requires vertical privity for both the burden and the benefit of a real covenant to run.
h. The burden and the benefit run with estates in land, not with the land itself. 
i. A covenant is enforceable at law by and against remote parties only if those parties have succeeded to the original parties’ estates in the land in question.
j. Vertical privity requirement applicable to the running of burdens is different from—and more demanding than—the requirement applicable to the running of benefits. 
k. On the burden side, the covenant is enforceable only against someone who has succeeded to the same estate as that of the original promisor.
i. So does not apply to adverse possessor 
l. The promise is enforceable by a person who succeeds to the original promisee’s estate or to a lesser interest carved out of that estate.
m. [bookmark: _Toc481315199]Examples
n. Diagram 4 (3/28) – B FSA -> lease still vertical privity
i. A -> Deed -> B landlord
ii. A <- covenant <- B landlord 
iii. B lease to C (T1) 
iv. B landlord holds in FSA but T1 only holds leasehold interest 
v. This is not like a sublease… there is vertical privity 
vi. T1 has the entire possessory interest owned by the landlord (L given up right to possession so T1 master tenant has it)
o. Diagram 6 (3/28) – B encumbers with a mortgage 
i. B before assigning to T, B encumbers with TD.  
ii. This does not destroy vertical privity.
iii. C takes subject to the TD. 
iv. TD is not a reduction of the estate 
p. Diagram 7 (3/28)
i. A landlord has FSA
ii. B T1 has leasehold 
iii. If C T2 is an assignee the burden runs
iv. If C T2 is a sublessee the burden does not run
q. Diagram 8 (3/28)
i. B is master tenant & A is landlord 
ii. B T1 -> sublease -> C T2 BUT C T2 says I will perform all real covenants (assumption)
iii. No vertical privity so no running of burden at law
iv. Burden is enforceable against C under privity of K
v. D is an intended 3rd party beneficiary of the promise from C to L
r. Guilette 
i. Held covenant (single family) applies. 
ii. A <- Covenants re other lots < - lot 1 <- B Gilmore 
iii. B Gilmore -> lot 2 -> Daly 
iv. Guilette took subject to covenant 
7. [bookmark: _Toc481315200]Running of Burden
a. Elements of Spencer’s case must be met for burden to run to C at law. 
b. Traditional doctrine requires vertical privity for both the burden and the benefit of a real covenant to run
c. On the burden side, the covenant is enforceable only against someone who has succeeded to the same estate as that of the original promisor. (vertical privity)
d. Burden does not run at law to an adverse possessor
e. C usually gets a 2nd bite at the apple because can then claim BFP
8. [bookmark: _Toc481315201]Running of Benefit 
a. Traditional doctrine requires vertical privity for both the burden and the benefit of a real covenant to run
b. The promise is enforceable by a person who succeeds to the original promisee’s estate or to a lesser interest carved out of that estate.
c. Test for running of benefit is much less strict 
9. [bookmark: _Toc481315202]Negative Easements Treated as Equitable Servitudes (887-892)
a. A negative easement is the right of the dominant owner to stop the servient owner from doing something on the servient land. 
b. Prior to Queen Victoria’s reign, English courts had recognized four types of negative easements: the right to stop your neighbor from (1) blocking your windows, (2) interfering with air flowing to your land in a defined channel, (3) removing the support of your building (usually by excavating or removing a supporting wall), and (4) interfering with the flow of water in an artificial stream.
i. Light (1)
ii. Air (2)
iii. Water (4)  
iv. Support (3) 
v. LAWS acronym 
c. English courts not in favor of creating new negative easements – no record system, not easy to discover, availability of prescription unduly burdens RP. 
d. American courts have held that negative easements cannot be acquired by prescription.
e. Today there is little pressure on the courts to expand the traditional list of negative easements because negative restrictions on land can be, and usually are, treated as equitable servitudes.
f. American courts frequently refer to equitable servitudes as negative easements, acknowledging both the similarity of these interests and equity’s circumvention of the law.
g. Rst 3rd treats negative easements as restrictive covenants
h. CA Solar easements are statutory (don’t build to block my solar panels)
i. CA view easements – statutory (don’t build to block my view)
j. CA also has conservation easements – statutorily 
k. Inability to use negative easements to control our neighbors is why we have covenants
i. noteworthy new negative easement is the conservation easement, developed in the last 40 years to preserve scenic and historic areas and open space.
ii. Environmental covenants impose activity and use restrictions on contaminated land and permit the contaminated land to be developed within the limits imposed by these restrictions.
10. [bookmark: _Toc481315203]Timing of Violation & Adverse Possession 
a. Adverse possession does not begin to run against either a real covenant or an equitable servitude until the promise is breached.
b. C adversely possess B’s estate. Cov for single family dwelling.
c. C lives in a single family dwelling.  During this time covenant is not violated 
d. Several years later C violates the covenant & builds an apartment building.  If statute of limitations runs and A doesn’t complain about the covenant of single family dwellings then C has adversely possessed the benefit of the covenant and keeps his apartment building. 
e. Adverse possession of the benefit of the covenant 
f. AP of land is not the same as AP of benefit of a covenant that effects that land 
11. [bookmark: _Toc481315204]Tulk v. Moxhay (p. 898)
a. England 1848 - 1808 P owned Leicester Square garden & statue and several of the surrounding homes.  Sold with K provision purchaser, his heirs, and assigns will maintain the garden and statue.  D purchased from purchaser & D’s K had no such provision. D was aware of 1808 provision. D attempted “to alter the character of the square garden.”  P, sill owning several homes, filed for an injunction.  TC awarded injunction. Affirmed.  
b. It is said that, the covenant being one which does not run with the land, this court cannot enforce it; but the question is, not whether the covenant runs with the land, but whether a party shall be permitted to use the land in a manner inconsistent with the contract entered into by his vendor, and with notice of which he purchased.
c. Inequitable if original purchaser able to sell the property the next day for a greater price (reflecting no burden), in consideration of the assignee being allowed to escape from the liability which original purchaser undertaken.
d. If an equity is attached to the property by the owner, no one purchasing with notice of that equity can stand in a different situation from the party from whom he purchased.
e. It is said that “an injunction is for sale,” meaning the person who holds it may sell it to the enjoined party if the price is right. And this is what happened after the decision in Tulk v. Moxhay.
f. Diagram 15 (3/28)
i. Tulk -> Elms with covenants 
ii. Elms -> Moxhay without covenants but Moxhay had actual notice
g. Diagram 16 (3/28)
i. Party in breach: Moxhay - C
ii. Covenant breached: covenant to keep as garden
iii. Original promisor: Elms –B
iv. Tulk A
v. Spencer’s Case Rule: 
vi. Intent to run: Yes – express intent in the K … Elms, heirs & assigns should… 
vii. Touch and concern: yes 
viii. A & B horizontal privity yes
ix. B -> Moxhay vertical privity: No in England – only L/T (yes in US)
x. In US burden would run at law to Moxhay.  
xi. Court says doesn’t run at law because under English law only landlord / tenant relationship have horizontal privity 
12. [bookmark: _Toc481315205]Equitable Servitudes - Covenants Enforceable in Equity
a. Created in Tulk v. Moxhay 
b. Negative servitudes prohibiting some objectionable use enforceable against successor owners – were not permissible in courts of law so created in equity. 
c. An equitable servitude, enforceable by an injunction as in Tulk v. Moxhay, is a covenant respecting the use of land enforceable against successor owners or possessors in equity regardless of its enforceability at law. 
d. Equity requires that 
i. (1) the parties intend the promise to run, 
ii. (2) that a subsequent purchaser have actual or constructive notice of the covenant, and 
iii. (3) that the covenant touch and concern the land. 
e. Horizontal privity of estate is of no importance in equity. 
f. Nor is vertical privity required for the burden to run. All subsequent owners and possessors are bound by the servitude, just as they are bound by an easement. 
g. The benefit runs to all assignees. It may also run to adverse possessors, but this question has not been litigated.
h. Traditional difference between real covenants and equitable servitudes relates to the remedy sought. The usual remedy for breach of a real covenant is damages in a suit at law. The usual remedy for breach of an equitable servitude is an injunction. 
i. If an injunction is granted, the plaintiff can, if the plaintiff wishes, “sell the injunction” to the defendant, as happened in Tulk v. Moxhay. By fixing the selling price of the injunction, the plaintiff can make his own determination of the amount of damages, whereas if the plaintiff sues for damages the jury determines the amount of damages.
ii. Today, in most states, law and equity have merged, and a court in an equitable action for an injunction can give damages instead.
i. Tulk v. Moxhay relaxed the requirements for the enforcement of covenants in equity, but it did not eliminate all of the common law’s requirements. 
j. Equity imposes three requirements: 
i. (1) intent that the benefit and/or the burden of the covenant run to successors of the original parties; 
ii. (2) notice on the part of purchasers of the original promisor; and 
iii. (3) that the covenant touch and concern land. 
iv. In addition, vertical privity may be required in some jurisdictions for the benefit (but not the burden) of a covenant to run in equity. 
13. [bookmark: _Toc481315206]Creation of Covenants & Equitable Servitudes 
a. A real covenant must be created by a written instrument signed by the covenantor. It is an interest in land within the meaning of the Statute of Frauds. If the deed creating a real covenant is signed by the grantor only, and it contains a promise by the grantee, the promise is enforceable against the grantee. The grantee is bound by the act of accepting such a deed. A real covenant cannot arise by estoppel, implication, or prescription, as can an easement
b. Similarly, an equitable servitude is an interest in land. But unlike a real covenant, it may be implied in equity under certain limited circumstances. An equitable servitude, which arises out of a promise, cannot be obtained by prescription.
14. [bookmark: _Toc481315207]Sanborne v. McLean (p. 903) – Implied Reciprocal Negative Equitable Servitude
a. MI SC 1925 - McLeans started to build a gas station on the back of their lot in a residential neighborhood.  Their deed does not state the restrictions.  Held subject to a reciprocal negative easement.  Had constructive notice because of the recording of the subdivision plan. 
b. If the owner of two or more lots, so situated as to bear the relation, sells one with restrictions of benefit to the land retained, the servitude becomes mutual, and, during the period of restraint, the owner of the lot or lots retained can do nothing forbidden to the owner of the lot sold. For want of a better descriptive term this is styled a reciprocal negative easement.
c. Reciprocal negative easements are operative upon use of the land by any owner having actual or constructive notice thereof.
d. Minority rule – violates SOF
e. It must start with a common owner. 
f. Diagram 1 (4/3)
i. A <- other lots <- B Mclaughlin
ii. Restricted with single family dwelling covenant 
iii. At this time all of the retained land became restricted with the same covenant – implied reciprocal negative equitable servitude (IRNES)
iv. B sells (down arrow) to C McLean (Who wants to build a gas station)
g. Diagram 2 (4/3) Recording diagram
i. O McLaughlin -> other lots -> A
ii. O -> covenant re 96 -> 
iii. O -> lot 96-> B McLean 
h. No record of the covenant in lot 96’s chain of title.  Court says oh well you were on inquiry notice (all the lots had 1 house)
i. Equitable remedy – not a recording act case, equitable interests not subject to the recording act 
j. Implied Reciprocal Negative Equitable Servitude - Distinguishes Sanborne from Guilette 
i. Guilette – express covenant restricting Gilmore’s retained RP
1. O Gilmore -> lot A -> Guilette restricted SFD 
2. O -> lot B -> Daily 
3. Daily could have found the restriction through superhuman effort
ii. Sanborn – implied covenant restricting Mclauglin’s retained RP
1. O Mclaughlin -> lots -> A (plaintiffs) – restricted SFD
2. O -> 96 -> B McLean
3. McLean could have found the restriction thought superhuman effort and clairvoyance 
4. Record notice not possible for McLean – Inquiry notice yes 
15. [bookmark: _Toc481315208]General Plans / Schemes 
a. A majority of courts imply negative restrictions from a general plan, as was done in Sanborn v. McLean. But a few jurisdictions take the Statute of Frauds more seriously. In California, an equitable servitude must be created by a written instrument identifying the burdened lot; it will not be implied from the existence of restrictions on other lots in a subdivision
b. CA If a recorded subdivision map contains restrictions on the property, which are said to be covenants running with the land, such written restrictions are enforceable by and against subsequent purchasers of lots in the subdivision. 
16. [bookmark: _Toc481315209]Who has the benefit 
a. In a residential subdivision O, the developer conveyed lot 1 in 2011 to X, lot 2 in 2012 to Y, and lot 3 in 2012 to Z.  
b. In 2013, X begins construction of a convenience store on lot 1. Y and Z are entitled to sue him for an injunction. Y and Z, as subsequent purchasers from O, are successors to the benefit of X’s covenant to him.
c. More difficult is the reverse situation, where a prior purchaser seeks to enforce a covenant against a subsequent purchaser from a common grantor. Suppose that Z is the one who breaches the covenant, and X sues to enforce it against Z. X, as a prior purchaser from O, apparently is a stranger to the agreement made between O and Z.  Two theories for this to work: 
i. [bookmark: _Toc481315210]Implied reciprocal servitude
1. When a common grantor later sells a parcel from his remaining land, the prior purchaser is enforcing a reciprocal servitude that is implied from a common plan of development.
2. Not available if no general plan or in the minority Statute of Frauds jurisdictions
3. Sanborne v. McLean
ii. [bookmark: _Toc481315211]3rd party beneficiary 
1. The express restriction in the deed to Z was for the benefit of all of the residents of the development, and equity is merely permitting X to enforce it as a third-party beneficiary. In most of the cases decided in recent decades, courts have followed this theory where there is evidence (e.g., language in the deed or a common plan) that the parties intended the prior purchaser to have the benefit of the covenant.
2. when it comes to enforcing promises respecting land use, some courts have hemmed it in with a requirement that the third-party beneficiary be in privity of estate with the original promise. 
a. Prevents enforcement by someone to whom the original promise has never conveyed land.
b. No trouble for subdivisions because of the original developer  
3. In CA we are moving to this theory
17. [bookmark: _Toc481315212]Snow v. Van Dam (handout) Scheme of Restrictions
a. MA 1935 -Shackelford had a huge tract of land.  He subdivided the portion south of Thatcher Rd in 1907 into 100 lots and sold most of them.  1919 divided the 3 parcels and sold to Robert Clark. 1923 sold remaining south lots to Richard Clark.  All sales had single family dwelling restriction.  Robert Clark -> Van Dam in 1933.  VD opened an ice cream shop and P’s (100 lot owners) sued for an injunction.  Granted. Affirmed.  If there was a scheme of restrictions, existing when the sale of lots began in 1907, which scheme included the lands of the plaintiffs and of the defendant Van Dam, and if the restrictions imposed upon the land of the defendant Van Dam in 1923 were imposed in pursuance of that scheme, then all the plaintiffs are entitled to relief, unless some special defense is shown.   P’s met burden to show a scheme existed. 
b. D’s argued the 30 year statute on timing of the restrictions runs out in 1937. Court said no, the restrictions for their north lot came into existence in 1923 when sold to Clark and run for 30 years. 
c.  “The zoning of the land for business in 1927 by the city of Gloucester could not operate to remove existing restrictions.” 
i. Why doesn’t the zoning control?
ii. If we have property restricted by restrictive covenants allowing greater/more intensive usage the zoning is surpassed by the covenants. – covenants rule 
iii. If zoning says single family dwellings and the covenant says do whatever the zoning rules 
iv. Of the 2 the more restrictive controls 
d. Diagram 5 (4/3)
i. Who is in breach – Van Dam
ii. What is the convent breached – Single family dwelling on lot D (always include the lot)
iii. Who is the promisor of that covenant?  RC Clark 
	iv. A -Shackelford
	v. B – RC Clark (Lot D SFD)

	vi. D - Ps
	vii. C Van Dam


viii. The burdened property is lot D so even though Schackleford who drafted the deed RC Clark is the promisor.  He made the promise effecting lot D.
ix. A <- Covenant SFD <- B RC Clark
x. A -> Lot D -> RC Clark
e. [bookmark: _Toc481315213]Restriction must be appurtenant
i. A restriction, to be attached to land by way of benefit, must not only tend to benefit that land itself . . . but must also be intended to be appurtenant to that land  
ii. We have to show that someone intended that the benefits be appurtenant 
iii. Diagram 6 (4/3)
1. Left easement 
a. River easement appurtenant to cross the land - top 
b. Bottom easement in gross to cross land – servient parcel with no dominant parcel
c. Where easement appurtenant – benefit runs to dominant estate 
d. Easement in gross burden stays with servient tenement (burden is appurtenant even though no dominant estate) 
2. NOT the same for covenants 
3. Right covenants 
a. Benefit in gross of a covenant– specific person gets the right over the burdened parcel.  
b. If we don’t have an ascertainable dominant estate then the restriction will not burden the servient estate but will be a mere personal K
c. Different from law of easement
iv. Benefit of a covenant cannot be held in gross
f. [bookmark: _Toc481315214]Intent & Scheme/Plan so PRIOR Grantees Benefit
i. Ps got their interest in 1907 – covenant arose re lot D in 1923.  How can we say they succeeded to the interest of the burdened party (benefited parcels) when it didn’t exist yet? 
ii. Court looks to Shackelford’s intent and the plan to see which lots are intended to be benefitted.  Way to get around the 1907 comes before 1923 and the existence of the covenant re lot D problem. 
iii. Sandborn Court uses scheme to infer Schackelforrd’s intent to burden his retained properties
iv. Here scheme used to determine the identity of the parcels to which the benefit of the covenant is appurtenant 
v. Looks at Shackelford’s intent in 1907 – scheme has legal effect if determined before sale of first lot 
vi. This is not the rule in CA
g. The existence of a 'scheme' is important in the law of restrictions for another purpose, namely, to enable the restrictions to be made appurtenant to a lot within the scheme which has been earlier conveyed by the common vendor.  
i. This is a problem of vertical privity on the benefit side of the equation
ii. Here we have retroactive vertical privity 
h. Defenses 
i. D says P violated the restrictions themselves so estoppel (changing their position) or waiver 
ii. In pare delicto – unclean hands – your unclean hands bar you from enforcing a right 
iii. Sunset provision – restrictions created in 1907 therefore expire in 1937.  Court says no, the ones on D were created in 1923 so go to 1953. (inconsistent and illogical given the 1907 people have standing)
i. “1933, subject to the restrictions contained in the deed to him 'in so far as the same may be now in force and applicable.”  RC Clark -> Van Dam
i. Is this an assumption?
ii. No, the “insofar as they are applicable” is sort of a carve out 
iii. Yeah, I agree to perform but I may not have to depending on whether these things are enforceable at law
j. Shackelford should have included a clause stating all of his prior and future grantees are intended 3rd party beneficiaries
18. [bookmark: _Toc481315215]Citizens for Covenant Compliance v. Anderson (handout)
a. CA 1995 - Andersons want to open a winery on their 2 adjacent parcels.  Each in different subdivision with recorded CC&R single family dwelling. The CC & R's of this case were recorded before any of the parcels were sold, thus providing constructive notice to subsequent purchasers; they state an intent to establish a general plan for the subdivisions binding on all purchasers and their successors; and they describe the property they are to govern.   Therefore, applying the rule to this case, the fact that the individual deeds do not reference them is not fatal to their enforceability.
b. Holding: If a declaration establishing a common plan for the ownership of property in a subdivision and containing restrictions upon the use of the property as part of the common plan, is recorded before the execution of the contract of sale, describes the property it is to govern, and states that it is to bind all purchasers and their successors, subsequent purchasers who have constructive notice of the recorded declaration are deemed to intend and agree to be bound by, and to accept the benefits of, the common plan;  the restrictions, therefore, are not unenforceable merely because they are not additionally cited in a deed or other document at the time of the sale.
c. Diagram 1 (4/6) 
i. L Skywood – 1958 DR (declaration of restrictions) – SFD, no commercial animals. No doubt that parties intended this covenant would run with the land.
1. 1st sale October 1958 
2. No deeds have CCRs 
ii. R Friars 1977 divided and DR in 1977
d. Diagram 2 (4/6) Foreclosures 
i. DR -> RP -> TD -> junior encumbrance -> NJF
ii. NJF extinguishes any junior interests
iii. In real world CCRs exist before the first buyer buys so they are senior in time to any PMTD. 
e. Buyers take prop subject to covenants. Buyer encumbers RP with PMTD in favor of bank.  
i. PMTD is junior to the covenants (encumbrances) 
f. [bookmark: _Toc481315216]Spencer’s Case Diagram - Diagram 4 (4/6)
i. L Skywood
1. A developer -> B 1st grantee -> C Anderson 
2. A -> D Citizens – P 
3. Promisor in breach: Anderson 
4. Promisor? Orig Grantee 
5. Covenant does not run at law because of grantor/grantee relationship between A developer and B orig grantee – Pre 1968
ii. R Frier 
1. A developer -> B 1st grantee -> C Anderson 
2. A -> D Citizens – P
3. Promisor in breach: Anderson 
4. Promisor? Orig Grantee 
g. Vertical Privity problem – Citizens has no vertical privity with the developers because the company doesn’t own any benefited land. 
h. Diagram 5 (4/6)
i. L Pre 1968 
1. Covenant does not run because transaction not between 2 owners, between grantor/grantee which is not covered in the pre 1968 
2. You would invoke Tulk v. Moxhay and call it an equitable servitude 
ii. R Post 1968 
1. A <-B 
2. Pre 1968 in CA horizontal privity was fatal to the running of a covenant (opposite in rest of world and in post 1968 version)
3. Post 1968 covenant will run with or without horizontal privity
i. This is a creation problem! A delivery problem! Were these covenants ever created in the first place. 
i. Court looks at intent to create the covenant (not intent that the covenant run).
j. Here none of the deeds for any of the lots refer to the covenants (did in Werner and Riley).
k. [bookmark: _Toc481315217]First deed theory: 
i. if the deed to the first conveyance refers to the restrictions, they might be effective at least as between that property and later properties, even if the later deeds do not refer to them.
ii. Guilette is a first deed case 
iii. Court criticizes how this complicates record searches 
l. [bookmark: _Toc481315218]All First Deeds Theory:
i. All first deeds have to mention the restrictions
m. [bookmark: _Toc481315219]The Solution
i. As long as Declaration of Restrictions recorded before first sale
ii. If the deed is silent on the issue of covenants don’t we have an SOF problem? 
1. No - if the restrictions are recorded before the sale, the later purchaser is deemed to agree to them.  
2. Grantee’s intent presumed by his conduct (buying the RP)
iii. If the restrictions are recorded before the sale, the later purchaser is deemed to agree to them.   
iv. The purchase of property knowing of the restrictions evinces the buyer's intent to accept their burdens and benefits.   
v. Thus, the mutual servitudes are created at the time of the conveyance even if there is no additional reference to them in the deed.
vi. By requiring recordation before execution of the contract of sale, the rule would also be fair.   All buyers could easily know exactly what they were purchasing
vii. Where a tract index is in effect, a plan of the proposed development should be recorded against the entire tract, which would give notice to all purchasers by placing the restriction in the direct chain of title to each lot in the tract."  
viii. A developer cannot unilaterally make an agreement.   It takes two parties-- in this case the seller and the buyer--to agree.   Merely recording the restrictions does not create mutual servitudes.   Rather, they "spring into existence" only upon an actual conveyance. 
ix. Property conveyed after the restrictions are recorded is subject to those restrictions even without further mention in the deed.  
[bookmark: _Toc481315220]Nuisance
1. [bookmark: _Toc481315221]Nuisance 777-786
a. Externalities – presence of external costs and benefits 
b. Nuisance is part torts and part property—torts because nuisance liability arises from negligent or otherwise wrongful activity, and property because the liability is for interference with the use and enjoyment of land. 
c. Nuisance law is a means by which courts resolve conflicting land uses 
d. Sic utere tuo ut alienum non laedas, meaning that one should use one’s own property in such a way as not to injure the property of another.
2. [bookmark: _Toc481315222]Morgan v. High Penn Oil Co. p. 779
a. NC SC 1953 – P’s own a large tract of land with their home, restaurant and trailer hookups. D began operating a refinery that sent noxious gasses into the air over their property.  D intentionally and unreasonably caused noxious gases and odors to escape onto the nine acres of the plaintiffs to such a degree as to impair in a substantial manner the plaintiffs’ use and enjoyment of their land. A person who intentionally creates or maintains a private nuisance is liable for the resulting injury to others regardless of the degree of care or skill exercised by him to avoid such injury. Here the evidence is ample to establish the existence of an abatable private nuisance, entitling the plaintiffs to such mandatory or prohibitory injunctive relief as may be required to prevent D from continuing the nuisance. 
b. [bookmark: _Toc481315223]Public Nuisance v Private Nuisance 
i. Public – effects large number of people at large – common to an entire community
ii. Private – specific injury to a private party
iii. Nuisance Per se – nuisance that is a nuisance anywhere ie: nuclear waste 
iv. Nuisance Per accidens – nuisance because of the circumstances ie: hog farm in town (not out in the country)
c. [bookmark: _Toc481315224]Nuisance: Definition of 
i. The interest in the use and enjoyment of land is invaded; 
ii. Any substantial nontrespassory invasion of another’s interest in the private use and enjoyment of land by any type of liability forming conduct. 
iii. The invasion which subjects a person to liability for private nuisance may be either intentional or unintentional; 
iv. A person is subject to liability for an intentional invasion when his conduct is unreasonable under the circumstances of the particular case; and that 
v. A person is subject to liability for an unintentional invasion when his conduct is negligent, reckless or ultrahazardous. 
vi. [bookmark: _Toc481315225]Intentional
1. An invasion of another’s interest in the use and enjoyment of land is intentional in the law of private nuisance when the person whose conduct is in question as a basis for liability acts for the purpose of causing it, [spiteful] or knows that it is resulting from his conduct, or knows that it is substantially certain to result from his conduct
2. D is liable regardless of care or skill to avoid creating the nuisance 
a. A person who intentionally creates or maintains a private nuisance is liable for the resulting injury to others regardless of the degree of care or skill exercised by him to avoid such injury.
b. This is a strict liability standard (for a private intentional nuisance)
c. This makes Ds often better off abating their own nuisance on their own – settling with Ps is more expensive 
3. Intentional =
a. Acts for purpose of causing it (spiteful)
b. Knows it has been caused 
c. Knows it substantially certain to result 
d. (Schechter isn’t sure that a court would extend this to should have known, but thinks they probably would)
vii. [bookmark: _Toc481315226]Unintentional
1. A person is subject to liability for an unintentional invasion when his conduct is negligent, reckless or ultrahazardous. 
d. [bookmark: _Toc481315227]Utility – Threshold v Balancing Tests
i. In this case the utility to the refinery was much more that the prop value of P 
ii. As soon as P reaches threshold of substantial harm the balancing test no longer applies and the balancing test goes out the window
iii. A few courts still apply the balancing test but it’s the vast minority (even though the Rst 3rd says to use it) 
iv. SUBSTANTIAL majority uses this threshold test
e. LEARN THE BLACK LETTER LAW OF NUISANCE – Schechter loves covenant breach that becomes a private nuisance on exams
3. [bookmark: _Toc481315228]Unreasonableness – Threshold Test & Balancing Test
a. An interference with use and enjoyment of land, in order to give rise to liability, must be substantial; it must also be either intentional and unreasonable or the unintentional result of negligent, reckless, or abnormally dangerous activity. 
b. Rather than inviting a comparison of whether the social benefits of the defendant’s conduct outweigh its expected costs, the relevant inquiry is said to concern the level of interference that results from the conduct—particularly, whether the interference crosses some threshold that marks the point of liability. (Conflicts with Rst view)
c. This is the threshold test of liability (used in the vast majority of jurisdictions)
d. Threshold system of liability is a form of risk spreading – the oil refineries spread the costs on to the consumers … so all consumers are paying for the fact that we have clean air
e. Balancing test (Rst): 
i. To determine unreasonableness in a case of intentional nuisance, the court is to consider whether “the gravity of the harm outweighs the utility of the actor’s conduct. . . .” Restatement (Second) of Torts, supra, §826(1)
ii. Factors relevant to gravity of the harm are the extent and character of the harm, the social value of the plaintiff’s use, its suitability to the locality in question, and the burden on the plaintiff of avoiding the harm §827 
iii. Factors relevant to utility of the actor’s conduct are its social value, its suitability to the locality in question, and the impracticality of the defendant preventing the harm §828
f. Balancing Test – Diagram 6 (4/10)
i. P’s land generates 1 mil a year and D’s factory 10 mil.  
ii. Problem with this model is at some point the spill over costs will outweigh the utility
iii. By imposing liability on the emitter we force the emitter to internalize the spill over costs.  (the externalities)
g. The usual test is the threshold test: if the harm to the plaintiff is substantial, and if the conduct of the defendant is "unreasonable" under the circumstances, then the nuisance may be enjoined, even if the utility of the defendant's conduct exceeds the harm suffered by the plaintiff.
4. [bookmark: _Toc481315229]Coming to the Nuisance 
a. Diagram 9 (4/10) 
i. Pig farm 1950
ii. P2 1970
iii. Then P 2 sues .. he came to the nuisance 
b. Not a complete defense to liability 
c. Then the emitter simply by being first to emit across vacant prop has acquired something like a prescriptive easement to pollute across P’s land 
d. However, many courts weigh this as a factor.
e. Is "coming to the nuisance" a defense to liability for creating a nuisance?
f. [This is another one of those doctrines where theory and reality are slightly in conflict. In theory, "coming to the nuisance" should be irrelevant. In other words, even though the polluter was first on the scene, we can't then say that the polluter has an easement across his neighbor's property to pollute, simply by being the first polluter.
g. However, courts do seem to take into account the fact that the plaintiff voluntarily subjected him or herself to the pollution by buying a piece of property right next to (e.g.) a refinery. Judges are human beings, after all.
h. And a few cases have even said that although the nuisance is still enjoinable if the plaintiff has "come to the nuisance," the plaintiff may have to reimburse the defendant for the costs of relocating. Again, that's a minority position, but it's an interesting concept.]
[bookmark: _Toc481315230]Co-ownership / Co-tenancy 
1. [bookmark: _Toc481315231]Co-Tenancy p. 343-348
a. [bookmark: _Toc481315232]Tenancy in Common
i. Separate but undivided interests in the property; 
ii. The interest of each is descendible and may be conveyed by deed or will.
iii. No survivorship rights between tenants in common.
iv. Each tenant in common owns an undivided share of the whole
v. Must have unity of possession.
vi. Diagram 2 (4/11)
1. T1 & T2 each own half of the whole.  
2. Each has a right of possession of the entire thing 
3. Ie: 2 families own a vacation home in the mountains
4. Absent a K agreement, either party can sell to a 3rd party. (right of 1st refusal or option to purchase agreement)
5. Most often 2 parties but can be any number of parties 
6. Rights are alienable, saleable, - can transfer them or sell them 
b. [bookmark: _Toc481315233]Joint Tenancy
i. Joint tenants have the right of survivorship
ii. Joint tenants together are regarded as a single owner; 
iii. Each tenant is seised per my et per tout (by the share or moiety and by the whole). 
iv. Each owns the undivided whole of the property; this being so, when one joint tenant dies nothing passes to the surviving joint tenant or tenants. Rather, the estate simply continues in survivors freed from the participation of the decedent, whose interest is extinguished.
v. When 1 JT dies each owns the whole thing from the start – so nothing is conveyed to JT2, who already owns the whole thing, when JT1 dies. JT1’s death terminates their right of survivorship. 
1. Not a transfer for tax purposes 
vi. Joint tenants were seised together as one owner, the common law insisted that their interests be equal in all respects. 
vii. In particular, four “unities” were essential to a joint tenancy—time, title, interest, and possession.
1. Memorize the 4 unities
viii. [bookmark: _Toc481315234]The Four Unities - TTIP
1. Time: The interest of each joint tenant must be acquired or vest at the same time.
2. Title: All joint tenants must acquire title by the same instrument or by a joint adverse possession. A joint tenancy can never arise by intestate succession or other act of law
3. Interest: All must have equal undivided shares and identical interests measured by duration. (can be more than 2 but all shares equal.  4 JTs = each has 25%)
4. Possession: Each must have a right to possession of the whole. After a joint tenancy is created, however, one joint tenant can voluntarily give exclusive possession to the other joint tenant. (The unity of possession is essential to a tenancy in common as well; none of the other three unities is.)
ix. If the four unities exist at the time the joint tenancy is created but any 1 is later severed, the joint tenancy turns into a tenancy in common when the unities cease to exist.
x. These are the common law rules … have been changed by statute in many states 
1. Statutes in some jurisdictions abolish the requirement of the four unities and provide that a joint tenancy may be created simply by stating explicitly the intent to do so.
2. This is the rule in CA (and in most states west of the Mississippi)
xi. JTs can agree to terminate the joint tenancy. 
xii. JTs can unilaterally terminate a JT by conveying their interest in the RP. 
1. JT1 -> 3rd party.  3rd party -> JT1 which is now a tenancy in common. (destroys unities of time & of title)
xiii. Partition – when JTs decide to terminate JT
1. Partition in kind – CL preference when JTs want to sever the JT.  Split the RP
2. Partition by sale – sell the RP and split the proceeds equally 
a. This is what happens in real life
xiv. Some states require an express provision for survivorship in order to create a joint tenancy.
c. Back in the day CL preferred JT because they didn’t want land divided so presumption was JT.  Today it’s the opposite, CL prefers tenancy in common unless something specifically indicates joint tenancy.
i. Today presumption is tenancy in common 
d. [bookmark: _Toc481315235]Tenancy by the Entirety 
i. Can only be created by spouses. 
ii. The four unities (plus a fifth—the unity of marriage) are required,
iii. the surviving tenant has the right of survivorship. 
iv. The tenancy by the entirety exists today in fewer than half the states.
v. We do not have this in CA
e. CA – we have community property with right of survivorship (essentially the same thing as a joint tenancy)
f. If tenants in common or joint tenants cannot solve their problems by mutual agreement, any one of them can bring an action for judicial partition. In a partition action, a court will either physically partition the tract of land into separately owned parts or order the land sold and divide the proceeds among the tenants.
2. [bookmark: _Toc481315236]Deiden v. Schmidt (handout)
a. CA 2003 - Schmidt had a judgment lien against Deidens.  Recorded it in 1981 & put a lien on their RP.  Deidens tenants in common at the time.  1991 Deidens mortgage RP.  1992 Schmidt renews lien, but only against Benjamin.  1994 Deidens convey themselves their RP as a joint tenancy. 1998 Benjamin comp v. Schmidt for quiet title and Schmidt and bank x-comp.  1999 Benjamin dies. 
b. Held: A judgment lien on a real property interest held by a tenant in common survives both a change in title to joint tenancy and the death of the debtor joint tenant.
c. When one joint tenant dies, the entire estate automatically belongs to the other tenant. 
d. The right of survivorship is an interest that exists from the moment the joint tenancy is created.
e. A lien that has attached to the interest of a joint tenant expires upon the death of that tenant. If lien attached after the creation of the joint tenancy. 
f. "If an interest in real property that is subject to a judgment lien is transferred or encumbered without satisfying or extinguishing the judgment lien: (a) The interest transferred or encumbered remains subject to a judgment lien created pursuant to Section 697.310 in the same amount as if the interest had not been transferred or encumbered."
g. Lien attached when Deidens had a tenancy in common and transferring it without paying the lien doesn’t extinguish the lien. 
i. Creation of Deidens rights of survivorship are junior to the pre-existing judgment lien
h. Diagram 8 (4/11)
i. TD for bank 1 - we think a PMTD
ii. T-i-c (tenancy in common) at the time 
iii. 1981/1982 Judgment lien for Schmidt - JL 2 – junior to TD
iv. 1991 TD3 – bank 2 Nationwide.  Pays off old loan. (refinance) 
1. 580b.  -> no deficiency for PMTD … or refinance of PMTD.  Exception: if Deiden’s took out more than the PMTD.  Bank could obtain a deficiency judgment for the amount in excess of the PMTD. 
v. 1992 Judgment lien renewed & recorded against Benjamin Deiden. Judgment lien’s priority date is still when it was first recorded. Renewed JL is not junior to TD2 after the renewal. 
3. [bookmark: _Toc481315237]Termination of co-tenancies CCC §683.2
a. Calif. Civil Code §683.2: Joint tenancy; severance; right of survivorship. 
b. (a) Subject to the limitations and requirements of this section, in addition to any other means by which a joint tenancy may be severed, a joint tenant may sever a joint tenancy in real property as to the joint tenant's interest without the joinder or consent of the other joint tenants by any of the following means:
i. (1) Execution and delivery of a deed that conveys legal title to the joint tenant's interest to a third person, whether or not pursuant to an agreement that requires the third person to reconvey legal title to the joint tenant. 
1. Straw man example Diagram 18 (4/11) 
ii. (2) Execution of a written instrument that evidences the intent to sever the joint tenancy, including a deed that names the joint tenant as transferee, or of a written declaration that, as to the interest of the joint tenant, the joint tenancy is severed.
d. [bookmark: _Toc481315238]BFP4Vs win over agreement not to sever
c. (b) Nothing in this section authorizes severance of a joint tenancy contrary to a written agreement of the joint tenants, but a severance contrary to a written agreement does not defeat the rights of a purchaser or encumbrancer for value in good faith and without knowledge of the written agreement.
i. You can make an agreement that says no one can sever the joint tenancy.  Schechter calls this a durable joint tenancy agreement.
ii. BUT the severance doesn’t defeat the rights of a BFP4V
iii. Diagram 19 (4/11) 
1. JT1 & JT2
2. JT1 sells to BFP4V.  Durable JT agreement isn’t applicable to BPF4V.  
3. Record the durable joint tenancy agreement so there can be no BFP. 
e. [bookmark: _Toc481315239]Deathbed severances 
d.  (c) Severance of a joint tenancy of record by deed, written declaration, or other written instrument pursuant to subdivision (a) is not effective to terminate the right of survivorship of the other joint tenants as to the severing joint tenant's interest unless one of the following requirements is satisfied:
i. (1) Before the death of the severing joint tenant, the deed, written declaration, or other written instrument effecting the severance is recorded in the county where the real property is located.
ii. (2) The deed, written declaration, or other written instrument effecting the severance is executed and acknowledged before a notary public by the severing joint tenant not earlier than three days before the death of that joint tenant and is recorded in the county where the real property is located not later than seven days after the death of the severing joint tenant.
iii. Doesn’t apply if you’ve got a durable JT agreement. 
iv. Especially a recorded durable JT agreement. 
v. These avoid a deathbed severance. 
e.  Diagram 20 (4/11) 
i. You are worried about the non-debtor tenant severing.  Debtor is the younger healthier JT. 
ii. Lender will only lend if JTs will execute a durable JT agreement. 
iii. Or have both JTs encumber their interest in favor of the lender. 
f. Diagram 21 (4/11)
i. JT1 debtor, JT2 non-debtor
ii. JT1 note and TD to lender.  
iii. JT2 not a note, but a different TD on her interest in the RP. JT2 not on the hook on the note, but RP is encumbered.  This is a hidden disguised guarantee called a non-recourse guarantee. 
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