PROPERTY LAW OUTLINE

ACQUISITION of PROPERTY by FIND & ADVERSE POSSESSION

ACQUISITION by FIND
· The typical rule for a found item is that the finder wins against anyone but the true owner or a prior possessor. However, this rule also depends on if the item was lost or mislaid, whether that item was treasure trove or if the item was attached to or under the ground.

I. Lost item found
· Typically the finder of lost property wins as against anyone but true owner or prior possessors. Even if the property was found on another’s property. 
A. ARMORY v. DELAMIRIE:  Chimney sweep has the rights to the jewel since he found it first.  His rights will beat anyone else’s except the true owner of the jewel.  Value of the jewel is discounted by the probability that true owner will return to claim the stone (impossible to quantify the probability factor – rarely used in court).  
B. Hypo:  F1 finds a watch and then loses it.  F2 finds the watch, but F1 wanted it back.  F1 wins because F1 is a prior possessor in relation to F2.  Favors most recent finder/possessor.
C. Hypo: Chimney sweep steals the jewel and goldsmith then takes it from him.  Even in thefts, favor prior thief over the subsequent thief or subsequent finder. Favoring prior possessors discourages future thefts.
D. Society protects prior possessors over subsequent possessors.  Why? 
1. Public Order – It provides peace because if the rule were to not protect the prior possessor it would lead to bad social consequences like: (a) stronger people win against weaker people and (b) it would incentivize theft.
2. Getting Property Back to the True Owner/Commerce – If the Armory rule were flipped then people would hide their goods and not engage in commerce, because they would be scared of losing their property.
3. Easier to Prove Prior Possessor – It’s much easier to prove first possessor than actual owner.  It would be extremely cumbersome if you had to prove that you’re the rightful owner each and every time you lost something.
4. Bailments – Allows for ease of bailment arrangements, i.e., rightful possession of goods by a person who is not the owner.  These are socially useful arrangements where somebody (bailor) gives property to somebody (bailee) for some sort of service like taking your clothes to the dry cleaner or keys to the valet.  To get possessions back in a bailment, just need to prove prior possession.  
E. Remedies:  
1. Value of the item or return of property (replevin)
2. Plaintiff has the burden of proof for the value of the missing item

II. Lost Items found on another person Property
· A lost item laying on, but not attached to or under, the property of another is the property of the finder as against all but the true owner or prior possessor. However, lost property that is attached to or under the property of another is the property of the owner of the locuse, as against all but the true owner or prior possessor
A. HANNAH v. PEELE: Hannah, who was a soldier staying in the house owned (but not occupied) by Peele, found a brooch and then gave the brooch to the police who later, after not finding the rightful owner, gave the brooch to Peele, who then sold the brooch. The key factor here was that Peele never resided in the house, but was still afforded an opportunity to claim the brooch.  The court decides using three cases: 
1. HOLDING: An individual who finds a lost good that is lying on, but not attached to or under the property, has a greater right of possession than the owner of the property. 

2. South Staffordshire Water Co. v. Sharman, which states that if a person finds an object while employed by the property owner he finds the object for the property owner and not for himself, so long as the property owner exercises control over the property. In this case the Court declined to apply this rule because Defendant never actually occupied the house and Defendant does not have an absolute right of ownership of all items found loose upon his property.  
3. Bridges v. Hawkesworth: (Court follows). Bridges—employee—finds a parcel full of bank notes and gives it to Hawkesworth—employer—to try and find rightful owner.  After unsuccessfully advertising the found parcel, Bridges tried to get the parcel back for himself, but Hawkesworth refused on the grounds that it was found on his property.  Trial court agreed with Hawkesworth, but on appeal the court found that there is no reason to depart from the rule that “the finder of a lost article is entitled to it as against all persons except the real owner.”
4. Elwes v. Brigg Gas Co. – Ancient boat was embedded in soil, court found that the owner of the locus was entitled to ownership of the boat, not the lessee.  The boat goes to the owner of the locus.

III. Abandoned Property
· Abandoned property goes to the finder of the property,
A. Abandoned= the original owner of the property has no intention of claiming it
B. Problem is how do you know what the true owner intended with the property to know it was abandoned

IV. Treasure trove
· Treasure trove—hidden gold, silver, and in some jurisdictions currency with the original owner having the intent to come back—in the US goes to the finder of the property, in the UK it goes to the crown
A. Hidden property with the original owner having the intent to come back to it
B. Originated with Romans being pushed out of the UK
C. King Gets the treasure trove in UK
1. It is gold, silver, bullion, or coins, which was hidden with intention of coming back. Goes to the monarch

V. Mislaid Property
· Mislaid Property—property intentionally placed but forgotten by the original owner/possessor—goes to the owner of the locus. This is because the property is not necessarily lost and the true owner of the property will try and follow their steps to find it. 
A. McAVOY v. MEDINA (CA): P was a customer at D’s barbershop and found a pocket book on the counter, which he left with D to attempt to discover the rightful owner. When the rightful owner was not found, P demanded return of the pocket book, which D refused.
1. Court distinguished from Bridges v. Hawkesworth where the parcel of money had been was on the floor of the shop, which could not have been an intentional act. The Court held that in this case the property was not lost within the meaning of the lost property rule.  The Court held that Medina had a duty to hold the pocket book for the rightful owner until the rightful owner came to retrieve the pocket book because it was mislaid.  
2. Naturally, the pocketbook owner would first go to the shop to retrieve his mislaid property.  If Plaintiff had right to pocketbook, the original owner wouldn’t be in a position to make a valid claim of ownership.  
B. How to determine if it was mislaid or lost or abandoned?
1. Was it intentionally placed there or was it lost, did the owner have an intention of getting it back?
2. Mislaid, Lost and Abandoned Property
a. “A finder of property acquires no rights in mislaid property, is entitled to possession of lost property against everyone except the true owner, and is entitled to keep abandoned property.”
1) Lost Property  Goes to finder
2) Abandoned Property  Goes to finder
3) Mislaid  Goes to owner of land where property is found
b. It comes down to a court determining whether property is mislaid, lost or abandoned.  

	CASES
	LOCUS
	LOCATION
	WINNER
	RATIONALE

	Bridges
	Shop
	Floor
	Finder
	Location where property found is irrelevant

	South Staffordshire
	Pool on private property
	Embedded in mud
	Owner of Locus
	Attached to or under land (Finder: employee of Owner of Locus)

	Elwes
	Private Property; 99 year lease
	Embedded in soil
	Owner of Locus (lessor)
	Unclear

	McAvoy
	Shop
	Table
	Owner of Locus
	Lost property goes to Finder, mislaid property goes to Owner of Locus

	
	
	
	F
	Abandoned (no intent to reclaim)

	
	
	
	Eng.  King
U.S.  Finder
	Treasure Trove

	Hannah
	Private home, but occupied by army
	Window ledge
	Finder
	Unclear



C. Hypo:  Person is jogging and runs by a house where there is an envelope titled, “this gave me nothing, but grief,” full of money under a tree, but the tree is on private property. (No right answer; just argue the facts; think blind man parable).
1. Argument in favor of O.L.  The envelope is mislaid property.  Kind of like McAvoy where item is found on table.
2. Abandoned property goes to finder because true owner left the envelope there on purpose.
3. Maybe this is more like Bridges because this area where the finder was jogging is more of a public place.  Hence, the envelope goes to the finder.
D. Policy for property:


	1. Carrying out expectations of parties
0. Property rights is adhering to the expectations of people's assertions
0. Expectations might change depending on how long the house has been there
1. Hypo: You threw a party and a ring fell on the floor by one of your guests and it was lost, who is able to keep that ring the owner of the locus or the individual who found it? 
1. Returning To the True Owner
1. What facilitates returning property to the true owner? Giving title to the owner of the locus or the finder?
0. Arg 1: By giving it to the finder you are encouraging that finders of lost property will disclose the article to encourage honesty to potentially help the true owner find it. If he/she knows that they will use it to the owner of the locus then they will be more likely to hide it
0. Arg 2: Giving it to the owner of the locus allows the true owner a greater probability to trace their steps and find it
1. Preventing Trespass and Preserving Public Order
2. Based on this principle awarding property to the owner of the locus discourages trespassing by the public because it awarded all lost property to the finder it will encourage people going onto people's property to look for lost articles
0. Courts are split on awarding trespasser the found property or the owner of the locus.
1. Honesty
· Sometimes these conflict with one another; 
· Hypo: individual got a map of lost ancient articles but it was on private property. How might the policies conflict here? What is the intention of finder’s policies?
· What about a split system? Sharing the rights?
· Admiralty gets a finding award and the remaining goes to the owner of the ship. 
· CA statute lost Goods: the finder is required to make a reasonable effort to find the true owner.  Failure to make a reasonable effort constitutes theft. If it is worth $100 or less you can keep it. If it is worth over $100 then you take it to the police. If in 90days the true owner has not showed up and the property is between $100-$250 the police give you title to the item. If it is worth over $250 and it is been over 90 days the police will place an advertisement for it. If in 7 days after the advertisement the owner does not show up the finder will receive title and have to pay for the advertisement
· CA has no statutes for Mislaid items
· Only implies that you take possession of the property




1. Get property back to true owner of lost item/property.  
2. Get property back into commerce so it’s useful.
3. Rewarding Luck
4. Trust/Expectations 
5. Avoid Disputes
6. Prevent Trespass/Crime
7. Justice/Honesty

ACQUISITION by ADVERSE POSSESSION
· An individual who actually enters and has exclusive possession of the land, which is open and notorious to those who reasonably looked, and is in continuous possession through the statutory period (10-15years), which is adverse and under a claim or right,  and in western states the payment of taxes, can bring an adverse possession claim. 
VI. Adverse possession takes place when:
A. You use property as thought is yours
B. For a period of time determined by the statute
C. True owner doesn’t raise an objection within the allowable statute of limitations and you bring a claim to quite title
1. Title acquired by adverse possession cannot be recorded in the courthouse until the adverse possessor files an “action to quiet title” against the owner.
2. The rules for AP are different according to the statutes of each state; Van Valkenburg v. Lutz is an example of the NY statute, where the court found that Lutz did not have AP because there was no enclosure and no major improvements made to the land (NY requirements).
D. The owner tries to eject the individual and the requirements are met
VII. Elements of Adverse Possession
A. Actual Entry Giving Exclusive Possession
· Adverse possessor can only claim the land he actually entered and which he does not share with the true owner.
1. Actual Entry
a. Hypo: vacant lot that has been forever and drive by it every day. Is sitting out front of the lot saying I "want the land" enough? Is walking around it and putting up a fence enough?
b. Need to have actually entered the property
c. Entry requirement delineates the scope of the adverse possession claim by where the actual entry occurred. 
d. Why do we have this requirement of actual possession?
1) Sleeping theory (more applicable): there is no cause of action for the owner (trespassing on land) if not actually on the land
2. Exclusive Possession
· The owner or another possessor cannot simultaneously possess the land. However, 
a. Hypo: If have huge land and a portion is not used by property owner and the person enters and uses that portion then it can be adversely possessing
B. Open and Notorious
· The possession needs to be obvious for a reasonable person to see it and know they are on the land. If the true owner had gone and looked they would have reasonably seen the adverse possession.
1. Notifies record owner that someone is occupying his land.
2. Possession must be obvious – had the record owner looked on his land, he would have seen occupation by adverse possessor.
3. Hypo: NY property, Prof doesn't want to go to the land and there is an adverse possessor there but she doesn't know because she has never gone. Can she claim that it is not open and notorious.--> No, just because she didn’t actually see it does not mean that it is not open and notorious
4. Hypo: what if there is a person in a tree house in a wooded area? Is that open and notorious?
5. Have this requirement to protect and establish a sleeping owner.  It is not fair to punish a true owner if it is not reasonable to know there was someone there possessing the land to bring a claim of ejectment against the possessor. 
a. True test to see if the owner is sleeping
6. EXCEPTION: MINOR ENCROACHMENTS
a. When encroachment is so minor that only a survey would show adverse possession, the true owner must have actual notice of encroachment—either through someone telling them or having a survey done
b. This is because it would place an undue burden on the owner to obtain regular surveys to protect against individuals small encroachments
c. True owners may be forced to convey the land an innocent trespasser incrementally encroached on if it is determined it is too much work to remove, the conveyance would be the fair market value
d. MANNILLO v. GORSKI: Steps encroached on neighbors’ land 15 inches.  Court held that minor encroachment does not create adverse possession it is not open and notorious.  True owner must have actual notice in order to adversely possess land.
A. Continuous for the Statutory Period
1. Continuous
· Continuous = Occupying the land the way a true owner would under the circumstances throughout the statutory period. However, there is an exception if there is taking. 
a. Example: A summerhouse only has to be lived in during the summer.
b. HOWARD v. KUNTO: Continuity satisfied since the lots in question were normally used as summer beach homes.  Occupation of premises year round was not necessary.
c. EXCEPTION: Tacking
1)   Successive adverse possessors can tack (adding one period of AP to another period of AP) on the period of possession the prior owner as long as they are in privity.
2) Privity – a relationship between buyer and seller. 
3) There needs to be a succession of transfers or salss 
4) HOWARD v. KUNTO: Kunto's, Defendants, held land in question. They were transferred title in 1959 from the Millers and such land has been under the same deed and chain of title dating back as long ago as 1932 (on record). Land possessed did not match the land in the deed. Df bought the land from another individual
i. Held: Court held that there was privity between successive purchasers.  Therefore, tacking on previous owner’s time to satisfy the statutory period was allowed.
5) HYPO: In 2000 A enters adversely a land owned by O. 2007 B comes along and tells A to "get out of here, I'm taking over". A leaves and B takes possession. 2014 O comes in and tries to eject B. Who owns the land? Does B have cause to eject says he gets to tack and satisfies the SOL. Does this apply?
i. According to Kunto case there needs to be a voluntary transaction to establish privity however in this instance since B forced A off the land and that was not voluntary tacking does not apply so there is not an establishment of the S.O.L.
ii. Note: A could bring a cause of action against B in the courts in line with the "finders rule" because we do not want a society where "bigger and stronger" are in charge of land titles in cases of adverse possession. Since A was first he, in accordance with Armory case, has rightful interest in the property until the "rightful owner" comes along to claim the property for himself. 
6) HYPO: Suppose instead that in 2007 A abandons the property and B follows right behind to possess the land. O comes in 2010 and tries to eject B. Does B have adverse possession through tacking?
i. No, B did not acquire voluntary transfer of title from A. So raising the Kunto case they cannot establish privity because there was no voluntary transfer of title. O can eject B.

2. Statutory Period 
· After statutory period expires, can file action to quiet title to get title to the adversely possessed land. However, there can be two exceptions
a. Typically the individual in question needs to hold the possession 
b. EXCEPTION: Disabilities
· Statute of limitations is extended if specified disabilities are present (SOL period and qualifying disabilities vary by state so need to look at the statute
i. Disability does not count unless it existed at the time the cause of action began to accrue 
1. If second disability develops later, it doesn’t count unless it already existed at the time AP entered the property.
ii. Disability does not carry over to the heir if the owner has a disability!
1. If heir under disability at time he inherits the land, guardian will have to bring action within allowable time.
iii. Death removes disability  10 years need to go by to get title by AP.
1. e.g., SOL without disability is 21 years.  If O is disabled, O has 10 years after the disability has been removed to bring action (assuming it is longer than regular period).
2. A enters adversely in 1995.  O is insane in 1995.  O dies insane and intestate in 2008.  When can A get AP? 2013
iv. Questions to Ask Yourself:
1. When would statute run if no disability?
a. 1995 + 10 years = 2005
2. Was the person under disability when the cause of action accrued?
a. Yes O is insane
3. If yes to #2, when was the disability removed?
a. When O died in 2008
4. When is X (years in statute) years after disability is removed?
a. 2013 (2008 + 5 years = 2013)
b. Rule of Thumb: Use 21 years (SOL) or 10 years after disability removed which ever gives longer period to bring suit.
ii.  STATUTE: Once the cause of action is accrued they have 10 years to bring a casue, but if a person entitled to bring such action at the time the cause of action accrues, is within the age of minority, of unsound mind, or imprisoned, such person, after the expiration of ten years from the timee the action accrues, may bring such action within five years after such disability is removed
1. Adverse possession rule to bring cause in S.O.L 10 years once enter
2. O has to be disabled when A enters
3. Only specified disabilities count
4. If O is disabled, time period runs 5 years after the disability is removed 
	Disability Problems
1(a) A enters adversely on May 1, 1995, O is the owner at the time, O is insane in 1995, O dies insane and intestate in 2008. O's heir, H, (who takes when no will) is under no disability in 2008
Question: When does A take possession under adverse possession?
Answer: 2013…five years after the disability has been removed. Insane person dies and then 5 years after that fact.
· When would the statute run if no disability? 
· 2005 (1995+10years)
· Was O under disability when the cause of action accrued (when A entered)?
· Yes O is insane
· If yes, when was the disability removed?
· When O died in 2008
· When is 5 years after disability is removed?
· 2013 (2008+5 years=2013)
· The SOL is the longer of the typical SOL one or the Normal+Disability
1(b) Same facts as (a) but O's heir H, is 6 years old in 2008
2013…The heir's disability does not matter because it is only the disability of the true owner that matters. 
It is only the disability that exists in the owner that matters for disability statutes. 
However, the guardian of the minor's estate has legal authority and obligation to care for the minors assets. 
(2) O is the owner in 1995, A enters adversely in 1995. O has no disability in 1995, O dies intestate in 2004, O's heir, H, is two years old in 2004
When does A obtain ownership of the land under adverse possession?
Answer: 2005. The disability of the heir does not matter, just that of the true owner when the cause of action accrues
(3) A enters adversly in 1995. O is 8 years old in 1995. O becomes mentally ill in 2002. O dies intestate in 2011. O's heir, H, is under no disability.
What was the normal SOL?
2005
Was O under disability when the cause of action accrued (when A Entered)?
Yes, O was 8 years old. 
· If obtain a disability during the period of adverse possession and was not under the disabilty at the time when the cause of action exists it does not apply
When was the disability removed?
2005, when O turned 18 (1995+10=2005)
What about O's insantity?
It doesn't matter it was not there when the cause of action accrued
What is the SOL with the disability removed?
2005+5=2010
(4) A entered adversly in 1995. You represent B who wished to buy from A. You know nothing about O except that he disappeared in 1998 and has not been heard from since. 
What advice do you give B?
Would not give A a ton of money because there is a situation when O comes back and kicks B off (disability). Will ask for estate insurance, a lesser payment for the property, hold in an escrow account to be sure. 




C. Adverse and Under a Claim of Right
· When the occupier has no written instrument (Claim of Right) that would mistakenly lead him to believe he owns the land.  But must have intent to possess the land.
1. Claim of Right Theories:
a. Majority and CA Rule: State of mind irrelevant; only important that AP is making claim to the land (objective)
b. Minority Rule: I though I owned it (good faith possessor)
c. Minority Rule: I though I did NOT own it but intended to take it anyway (aggressive trespass)
2. Manillo v Gorski: (MAJORITY)The Df’s did not intend to hostily poses the land. Court held that the state of mind of the actor is irrelevant a mistaken claim of title is sufficient to support adverse possession. 

3. Exception: Color of Title
· An exception to the rule of adverse under a color of right, is if the individual has color of title, which is a claim under possession of an invalid written instrument (deed or will) that reasonably allows the adverse possessor they own the land. In these situations, if the adverse possessor has color of title then they get constructive possession of the entire property detailed in the deed, given it is unoccupied 
a. This is a case of mistaken possession, backed up by a piece of paper.
b. EXCEPTION: Color of Title – If the adverse possessor only entered a portion of the land, but he has an invalid deed (color of title) that describes the entire property, then based on constructive possession (we’ll pretend like it’s possession) he is deemed to constructively possess the whole land (if entire land unoccupied).  If one of the lots is occupied, get constructive possession only to the lot actually occupied.
c. NOTE: Color of Title allows you to get more than you actually own whereas with Adverse and Under a Claim of Right you only get the part that you entered, not the entire lot.
d. Howard v. Kunto: Kunto's, Defendants, held land in question. They were transferred title in 1959 from the Millers and such land has been under the same deed and chain of title dating back as long ago as 1932 (on record). Land possessed did not match the land in the deed. Surveyance was done in 1946 for a previous owner and found that it was on the right land. Howards had a surveyance and discovered that all the land occupancies were off by the 50ft that the Kunto's dwellings were off by. Bought the deed that described the land the Kunto's house was on and tried to eject them.
1) Holding: Yes. If a party has been transferred a deed for property, that has been occupied and conveyed to parties stretching beyond the statutes of limitations for adverse possession, which as it turns out was a good-faith but erroneous possession of land--due to occupying the wrong stretch according to the deed--has in fact established a connection, privity, between the previous owners and can establish a claim of adverse possession to the whole land possessed through the tacking of previous owners occupation of the land satisfying the statutory period. Also could have technically brought the argument that the Party they bough 
e. NOTE: Can’t have both Claim of Right and Color of Title
f. HYPO:
1) Facts: O owns 100 acres and is in possession of part of it. A got an invalid deed for the whole parcel and enters land on the back 40 acres of the farm. 
2) Problem: If A has met all of the requirements for adverse possession under color of title, what is A's right in relation to adverse possession? 
3) Answer: Can't get constructive possession for the whole land if it is occupied by the original owner. So in this situation A will get the land that he/she possessed. If O wasn't there than A will get constructive possession for the whole thing
4) Potential Issues: An issue is whether the original owner made his way up and the land possession was in fact exclusive.
g. Hypo
Facts: Lot 1 and Lot 2 are continuous. Lot 1 is owned by X. Lot 2 is owned by Y. A gets an invalid deed from Z that, from its legal description, encompasses both of the parcels. A has met all of the requirements for adverse possession and has color of title and reasonable believes he owns the land in the deed. Lot 1 or 2 is not possessed by their owners. A has only entered Lot 1. 
Question: What does our adverse possessor own?
1. The part he Entered
1. Lot 1
1. Lot 1 and 2
1. Nothing
1. All of the Above
Answer: B) Lot 1. He hasn't entered the parcel for lot 2 and so Y doesn’t have a cause of action against A, so there has been no triggering of anything adverse to Y. There has been no sleeping on any of the rights because there has been no entering into the property and the possession has not started. This would set about a situation where owners would have to look through all deeds to see if they were invalidly stating their property without actual possessing it. There has been no sleeping on the owners, Y, rights'. 
1.  is wrong because of constructive possession so gets at least all of Lot 1
1. Is wrong because A has not entered Lot 2 so there is no cause of action that Y can file. Additionally there has been nothing adversely done against Y's property interests. Additionally, can argue that the possession by A is not open and notorious where Y would reasonably know that the land is being adversely possessed (I.e. no sleeping theory)
Potential Issue: If X owned both lot 1 and lot 2 the result would be the same because it would not reasonably have been known that the possessor had title through the invalid deed to both plots of land. There has been no entering into LOT 2 which would cause the triggering of adverse possession. 
h. HYPO
1) Facts: A obtains a deed of which the description is correct to the front part of the land, however is invalid in respect to the back part of the land, which is owned by O. A only enters the front part of the land, the validly owned land.
2) Question: What does A have a right to?
3) Answer: Only the area that they validly owned. O does not have a cause of action against A because A  has not even entered O's  land. There is not element of "open and notorious" possession  on O and"adverse to the interest" of O. Basically if there is no cause of action by the owner in relation to an adverse possessor (i.e. can't eject them) then there is no claim of title to that land.

D. Payment of Taxes (Western states only)
1. Payment of taxes saves your property from being easily possessed by another.
2. Tax Code Statute – Code section has a form which adds your name to a registry for a particular piece of land then sends you a tax bill for payment on adversely possessed land.  True owner still has to pay taxes even if someone else is also paying them.
3. Virtually impossible to adversely possess in encroachment cases, since no statute that allows possessor to get a tax bill for just a strip of land.
a. EXCEPTION: If AP can prove that as a result of tax reassessment, paying tax on the entire lot + the encroached strip (must be improved and substantially add value to the property).
b. EXCEPTION: If AP can argue that tax payment statute be disregarded altogether.
4. Why was this statute passed? 
a. Statute lobbying by Railroads because of large ownership of land which is hard to monitor. 
b. States/federal government gave the railroads land in exchange for building the railroads and facilitating settling western land
5. To pay taxes on the adversely possessed land you go to the county's assessors office and state you are the adverse possessor of a certain parcel or % of the parcel of land 
a. However, typically if you were not a record owner of the land the county assessor would only send a tax bill to the record owner and would not accept or be able to calculate the $ of property taxes owed for adverse possession
b. In 1992 the state legislature enacted a bill that gave a mechanism to pay property taxes on parcels of land that they are adversely possessing
1) Can have two people paying property taxes on the same land
2) This is the ultimate test of the sleeping theory because if don't actually see or check the taxes being paid on the land then don’t deserve it. 
6. This requirement does not have any additional duty for the government to notify the true land owner 

VIII. Definitions
A. Color of Title – Refers to a claim founded on a written instrument (deed or will) that for some reason is invalid (i.e., deed improperly executed, don’t have right to convey land, etc.).
B. Color of Right – Refers to a claim not founded on any written instrument.
C. Action to Quiet Title – Action filed by adverse possessor to get title to the adversely possessed land.
IX. Purposes of Adverse Possession
A. To restrict or cut off old claims (Sleeping Theory).
1. Penalizes the landowner.  If property owner isn’t going to protect his property, why should the law do so?  Concerns with stale evidence as well.
B. To protect the interests of one who has occupied the land and treated it as his own (Earning Theory).
1. To give certainty to land titles.
a. Makes land more marketable and resolves disputes more quickly.
C. The law allows this type of behavior to
1. Encourage use of land and reward the users
a. Earning Theory of Adverse Possessor
1) They are doing good by making use of property and also the theory that when people start making use of property and after awhile and the longer they use it the more of it becomes their own land. If the law takes it away from them it would be unjust because it could be considered their property that they earned. They have put the land to productive use 
2. Punishing the Owner---Sleeping Theory
a. English Law- The court will not come to bade for one who sleeps on their rights
b. Reason the courts don't protect the rights of those who "sleep" is because you don't want to have people to worry about being sued for long periods of time. You can move on with your life
c. Looking at the demerits of the owner
d. Stale Claims
1) It is much more difficult to get relevant and accurate evidence (i.e. testimony) because people stop remembering
3. Certainty to land titles
a. Not ambiguous who owns land, promoting a free system of being able to buy and sell land and not impeding that process
b. A buyer is not going to be willing to buy something if he or she does not know who owns it
c. Adverse Possession acts as a sudo-cleasning mechanism for the old title system which is very vague and then simply gives title to the land of the people who are actually using it after a certain period of time. 
d. Own the land that you occupy, which is the same result as the earning principle but it is done to clear up the title system and promote certainty of land title


POSSESSORY ESTATES & FUTURE INTERESTS

X. ESTATES IN LAND
A. Feehold Estates:
1. Fee Simple
2. Life Estate
3. Fee Tail

B. Fee Simple
1. Creation of a Fee Simple:
a.  “To A” OR
1) To A=words of purchase, who is getting the land
b. “To A and his heirs” 
1) and his heirs=limitations, it is the type of land that the person is getting, the heirs are not getting the land as well

2. General
a. Alienable (Qia Emptores) = can be sold
b. Inheritable by person designated in will
1) Problem 3 P. 219: O conveys Greenacre to “A and her heirs.” A has an only child B.  B’s creditors can’t attach Greenacre to satisfy their claim nor can B prevent A from selling Greenacre because A has no interest in the property (only if A dies intestate).  O hasn’t died yet either, so can change will at any time.  A gets the property by inheritance.  B wouldn’t have a present interest in the land.
i. And his heirs these are words of limitation stating the type of land/estate the owner is getting. Since O is still alive B has no interest in the land 
ii. No one gets an heir until they die
2) Testate = Passing through will, having a will
3) Testator = Person making the will
4) Testamentary=A term in the will
5) Devisee get the real property
6) Legatee get the personal property
7) Issue descendants through your blood line, children, grandchildren, etc. 
8) Intestate = Person died with a will.  What happens?  
i. Laws of Intestate Succession – legislatures pass statute that determines where a person would normally want their assets to go (usually spouse, kids, parents, etc.).  It wouldn’t be a catastrophe if a person died without a will.
c. Per Stirpes: If person dies intestate, interest divided equally among all members of next generation. 
1) Problem 1 P. 221: O, owns Blackacre, has A (daughter) and B (son).  B dies and leaves property to his Wife.  B is survived by 3 kids, B1, B2 and B3.  A has son, A1.  O then dies intestate. Who owns Blackacre?  
i. Under modern American law?
1. The land would first go to the surviving spouse, since no spouse it would go to the children
2. Since B dies before O died, the only property that she gets was the property that B owned at the time of his death. If he were alive when O died then B would have been the heir and received interest in the land. 
3. Thus, the land goes to the direct descendants of O shared equally. So A and B get the equal interests. However, since B died, his share passes down to his issue (B1 B2 and B3) which are divided equally amongst them
a. Per stirpes-by representation, divide the property according to how many first descendants there are and keep that division down through the issue sharing that percentage
b. If B2 passed away and had a child GB4 then GB4 would get B2's property. 
d. No future interest since interest lasts forever.
e. Strike out any provisions that limit alienability and inheritability
1) Standardization of Estates: Furthered alienability by facilitating standardized transfers of the same resources, either by the owner or by the owner’s heirs or devisees.  A fee simple can have no limitations put upon its inheritability.  You can’t just make up new attributes of an estate. The standardization limits fragmentation of ownership and promotes the easy transferability of property rights.
2) Can’t restrict inheritability: Whiton devises land “to my granddaughter Sarah and her heirs on her father’s side.”  Sarah takes a fee simple and the heirs on her mother’s side can inherit it.  If wanted to limit inheritability of land, could’ve left a vested remained instead: “to Sarah for life, then to her heirs on her father’s side.”
3) Policy Reasons
i. Efficiency Argument: want land to be marketable so that people will make most efficient use of it (improve/develop it).
ii. Social Status: if land is in circulation, gives people an opportunity to buy/sell land and move up in the social status.

C. Life Estate
1. Creation of a Life Estate:
a. “To A for life”
1) Present interest: A has the present interest, the only thing that A could sell would be A’s interest in their land during their life
2) Not designated to whom the interest goes to after A’s death
3) Reversion: At A’s death, reverts back to O; if O dead, then to O’s heirs
b. “To A for life, then to B”
1) Present Interest: A has the present interest
2) Future Interest-Remainder: B has a remainder, because 1) he is known and there is a definition of the land. Creditors can attach to his future interest
i. Note: If A starts wasting land B can bring a suit against A to stop.
2. Dead hand control: This is a mechanism that allows control over one or more generations in the future.
3. Life estates avoid probate (courts pay off all debts and taxes) 
4. BAKER v. WEEDON: “To Anna…during her natural life and upon her death to her children…if she dies without issue…[I] devise all of my property to my grandchildren.”
a. Anna is the life tenant of farm, but wants to sell property to provide adequate income for the rest of her life because she can’t farm the land anymore due to old age.  Weedon’s grandkids hold a future interest and don’t want to sell land because of the possibility of the value increasing. 
b. The courts role in determining whether to allow the sale of land affected by a future interest, is to consider whether selling the land would prevent waste of the property and to consider whether a sale is necessary for the best interest of all the parties, including the life tenant and the contingent remaindermen.
c. Problems arise when you create life estates like this between present interest and remaindermen.  Trust is more flexible than life estate.  
d. Law of Waste: If A has present interest and B has future interest, what can A do to the property?  B is going to have a say about what A is going to do because A’s action would effect B’s future interest.  Courts look at comparative interest if parties.  Typically the greater A’s interest, the more freedom A has in using the property in question; correspondingly, the more tenuous B’s interest, the less protection given B.  For example, if A is 92 and B is 18, court isn’t likely to allow A to change the property because of a shorter life span and vice-versa.
e. Court looks at: (1) A’s interest, and (2) contingent future interest, e.g. B.
f. “To A for life, but then to A’s children, if no children then to X”
1) X has a contingent interest, which isn’t very strong
g. Court will balance the strength of interest between A’s interest and contingent remaindermen.  For example, if A wants to tear down house on property (and has present interest), but a contingent remainderman says no, (and A=18 y.o.) the court is likely to allow A to do what it wants because A has a much stronger present interest than B.
h. Affirmative Waste: liability results from injurious acts that have more than trivial effects.
i. Permissive Waste: is essentially a question of negligence – failure to take reasonable care of the property.
j. Ameliorate Waste: consists of uses by the tenant that increase rather than decrease the market value of the land. 

D. Fee Tail
1. Creation of a Fee Tail:
a. “To A and the heirs of his body”
1) At A’s death, automatically passes to first generation issue (children, their children, etc.); when run out of issue, reversion to O.
2. Rich people want this because land is power.  People didn’t want their family to lose property then power.  Fee tail goes on in perpetuity.  It’s a perpetual way of land passing on, i.e., control by “dead hand.”  Fee Tail makes land less marketable because nobody is going to buy it.  King of England didn’t like this concept so he directed the court to create a method to disentail.
3. Disentail
a. Can terminate Fee Tail by conveying to a strawman OR directly to another party in fee simple.
1) If A conveys to B  Fee Tail terminated
2) If A conveys to X and then X conveys back to A, A gets rid of fee tail and receives fee simple title in land (X = strawman)

XI. DEFEASIBLE FEES
A. Definition: Interest in property that may last forever or may come to an end upon stated future.
B. Major Difference – how property gets back to grantor
1. FS Determinable: automatically reverts to grantor when condition is breached
2. FS Subject to a Condition Subsequent: does not revert until grantor goes to court and reclaims the premises.
C. FS Determinable  POSSIBILITY OF REVERTER
1. Creation of FS Determinable
a. “To the school district so long as the land is used for school purposes”
b. Look for words indicating duration: e.g., so long as, while, during, until
c. Have interest in land as long as the condition is met, if not, automatically reverts back to grantor.	
2. Followed by future interest = possibility of reverter
3. NOTE: Rights of re-entry and possibilities of reverter (future interest) are NOT alienable or devisable in will; they are only inheritable (when dies intestate).
D. FS Subject to a Condition Subsequent  RIGHT OF ENTRY
1. Creation of FS Subject to Condition Subsequent
a. “To the school board, but if the property ceases to be used as a school, the grantor can re-enter”
b. Look for words cutting off the prior estate: e.g., but if, on condition that
c. Have interest in land until the condition is breached, then grantor must re-enter to reclaim the property.
2. CA Rule
a. CA eliminated distinction between FS Determinable and FS Subject to Condition Subsequent.
1) FS Subject to Condition Subsequent only
b. Protects subsequent purchases because it makes land titles clear and alienable.
c. Makes bargaining easier because can get a release to the right of entry from grantor


E. FS Subject to an Executory Limitation
1. Rule: If the future interest doesn’t revert back to O but to a third party like C  executory interest.
2. Creation: “To B, but if B marries D, then to C”
a. B has FS Subject to an Executory Limitation
b. C has a shifting executory interest

F. Adverse Possession
1. FS Determinable
a. Possible once the condition is met and grantor doesn’t come to reclaim the property
b. SOL begins to run when condition is met
2. FS Subject to a Condition Subsequent
a. No AP if the grantor never re-enters the land and the title stays w/ present occupant
b. Grantor has time within allowable SOL to bring action
c. SOL begins to run when condition is met

G. Restrictions
1. Use restriction is allowed
a. Court will uphold the use restriction if it is a charitable donation (policy: to encourage people to make gifts to charity).
b. MOUNTAIN BROW v. TOSCANO
1) Facts: Toscano's, Respondents, trustor granted land to the Order of the Fellows, Plaintiff/appellant, which stated that the land were to be used solely by the party and in the event that the party stopped using it or it was sold it would revert back to the grantor's estate/heirs
2) Issue: Is it a restriction on use or alienation?
3) Court Ruled: It is a FS Subject to Condition Subsequent with use restriction.  Court eliminated invalid constraint on alienation and converted the language to “use” restriction – allows the property to be used in any way as long as it is used by the Lodge. The court ruled that a clause should be read in light of all the surrounding circumstances and if it is doubtful whether it should be a fee simple determinable or fee simple subject to a condition then they should read the later. 
4) Why does the court up hold the use restriction?
i. Look at the words, if the words say you cant sell it then it will be voided. However if it just restricts the use then that is ok because although it could restrict sale but for public policy reasons we want to encourage that type of activity (i.e. charitable donations)
ii. Also if they upheld the Lodge's argument it would wipe out all fee simple determinable or fee simple subject to a condition and inhibit

2. Restriction on Alienation – NEVER allowed
3. Restriction on Marketability – Not allowed
a. Conveyance to railroad for their headquarters only deemed too restrictive
b. If use restriction materially affects marketability & significantly limits potential buyers – it is void
4. Restrictions on Marriage - TEST what is the motive?
a. If to provide support until they remarry – allowed
b. If to prevent from getting married – void


XII. FUTURE INTERESTS
· Can be possessed by the Grantor/Tranferor himself or the Grantee. These are not subject to the rule of perpetuities
· In classifying future interests after a life estate: if the first future interest created is a contingent remainder in fee simple, the second future interest in a transferee will also be a contingent remainder. If the first future interest created is a vested remainder in fee simple, the second future interest in a transferee will be a divesting executory interest. 

A. Future Interest Retained by Grantor/Transferor (three types)
1. Reversion- “To A for Life”
a. Grantor convey to someone something less than what the grantor owns
b. “To A for life”
1) When A dies, the property reverts back to the grantor, O– reversion
c. HYPO:O owns a fee simple and makes the following transfers. In which cases is there a reversion?
1) O conveys "To A for life, then to B and her heirs"
i. There is no reversion, it is a life estate and then a fee simple
2) To A for Life
i. O has a reversion, so there is a future interest that is possessory because either O or his heirs will obtain it. This can be sold
3) O conveys "to A for life, then to B and the heirs of her body"
i. B has a fee tail in the "heir of her body" there is a possibility of reversion if the fee tail runs out in B
ii. This fee tail may not become possessory because the fee tail may go on forever, but there is still a possibility of a reversion
4) O conveys "to A for life, then to B and her heirs if B attains the age of 21 before A dies". At the time of the conveyance B is 15 years old
i. There is a reversion because B could die before he turns 21, which in this instance may occur and it may or may become possessory if B dies
5) O conveys "to A for 20 years"
i. Yes there is a reversion and it is possessory
d. HYPO: O conveys blackacre to "A for life, then to B for life" O subsequently dies with a will devising all of O’s property to C. Then A dies and B dies, Who owns Blackacre?
1) A and B have life estate so have no future interest to bestow to their heirs. O has a reversion in the property that can be willed away to his estate in the event of his death. Thus, C owns Blackacre

2. Possibility of Reverter—“To A so long as the land is used by school”
· When the present interest is a fee simple determinable, the future interest is called a possibility of reverter.
a. “To A so long as land used by school”
1) Follows FS Determinable
2) Grantor has future interest – possibility of reverter (automatic)
b. Possibility of reverter is a future interest remaining in the transferor or his heirs when a fee simple determinable is created
c. EX O conveys Blackacre "to Hartford School Board so long as used for school purposes"…O has the possibility of reverter

3. Right of Entry
a. When an owner transfers an estate subject to condition subsequent and retains the power to cut short or terminate the estate, the transferor has a right of entry.
b.  “To A, but if it ceases to be used by school, then to B”
1) Follows FS Subject to Condition Subsequent
2) Grantor has future interest when re-enters – right of entry

4. Rule: NOT subject to Rule Against Perpetuities
a. Examples:
1) “To A for life”
i. When A dies, grantor gets it back – reversion
2) “To A so long as land used by school”
i. Follows FS Determinable
ii. Grantor has future interest – possibility of reverter (automatic)
3) “To A, but if it ceases to be used by school, then to B”
i. Follows FS Subject to Condition Subsequent
ii. Grantor has future interest when re-enters – right of entry

B. Future Interest in Transferees (two types)
· There are two interests in the transferee 1) remainder (vested or contingent) and 2) Executory.
1. Remainder – General
· A remainder in the transferee can be vested or contingent which is dependent on whether the person is ascertainable and if there are any conditions precedent. 
a. Capable of becoming possessory upon the natural expiration of the prior estate
b. Remainders follow only life estates or fee tails (because only ones that expire naturally)
c. Does not divest any other interest
1) Ex. “To A for life, then to B”  B has a remainder
d. Types of Remainder
e. Vested Remainder
· RULE: Ascertained person AND possession NOT subject to a condition precedent.
1) NOT subject to Rule Against Perpetuities
2) Accelerates into possession whenever the preceding estate ends
3) Ascertained personyou know who they are and they are in being, not someone to be determined later
4) Not Subject to a condition precedentRemainder becomes possessory in all events, there is nothing written in the grant before the remainder becomes possessory
5) EG“To A for life, then to B”—B is alive
i. B has a vested remainder because they are an ascertainable person and there are no conditions on the deed. It goes straight to him
6) Vested Remainder subject to partial divestment
i. EG“To A for life, then to A’s children”
1. A has 1 child, B.
2. Who has the future interest?
a. B has a future interest, because he is a child of A, is alive at the time it was made
b. There might be more people who come into the class of beneficiaries because there may be more children that are born that limits the amount of the property that B will get
3. Hypo: If A does not have any children yet, what do we have?
a. A contingent remainder because there is no ascertainable person

7) Vested Remainder Subject to Complete Divestment
i. Vested remainder subject to total divestment- there is no if clause that modifies the obtaining of the land, it is simply a condition subsequent to the taking of the land which would make the land divest. 
ii. EX "To A for life, then to B, but if B has not passed the Bar, then to C.
1. B has a vested remainder subject to complete divestment because he is an ascertainable person (alive and known) and there is no precedent condition. There is a condition, but it doesn’t need to occur for them to obtain the land. They just must not do it. 


f. Contingent Remainder
· RULE: Unascertained person OR possession is subject to a condition precedent.
1) Subject to Rule Against Perpetuities
2) Does not accelerate into possession
3) The person is not ascertained AND it is made contingent on some event occurring other than the natural termination of the preceding estate
4) Destructibility of Contingent Remainder
i. Under Common Law a contingent remainder was destroyed if it did not vest when the preceding life estate terminated with reversion to O.
ii. Most states have eliminated this rule.
5) Examples:
i. “To A for life, then to A’s children who survive him”—Children aren’t alive
1. Contingent remainder because the children are unascertainable (i.e. not alive yet)
ii. “To A for life, then remainder to B’s heirs”—B is alive
1. Don’t confuse with “to B and his heirs”
2. B’s heir are not ascertainable at this time because they are not born
3. If it said “To a for life, then to B and his heirs” B would have a vested remainder in a fee simple absolute
iii. “To A for life, then to B if B is 21”
1. There is a precedent condition of B having to be 21 in order for the interest to become possessory
iv. “To A for life, then to B if B survives C”
1. All condition precedent because something has to happen before they can get it.
2. A has a life estate, B has a contingent remainder, and O has a reversion
g. Compare
1) “To A for life, then to B, but if B does before age 21, then to C”
2) Vested remainder subject to total divestment
3) Wording gives it to B, and only then sets up condition
4) If A dies before B turns 21, B is accelerated into possession
VS.
5) “To A for life, then to B if B reaches 21, otherwise to C”
i. Contingent remainder
ii. Wording sets up condition precedent’
6) Vested remainders accelerates into possession whenever and however the preceding estate ends--either at the life tenant's death or earlier if the life estate ends before the life tenants death
i. Contingent remainder cannot become possessory so long as it remains contingent
7) Early common law a contingent remainder, with few exceptions, was not assignable during the remainderman's life and hence was unreachable by creditors
i. Contingent remainder was thought of as a mere possibility of becoming an interest and not as an interest that could be transferred
8) At common law contingent remainders were destroyed if they did not vest upon termination of the preceding life estate, whereas vested remainders were not destructible in this manner
9) Contingent remainders are subject ot the Rule Against Perpetuities, whereas vested remainders are not

2. Executory Interest
a. Definition: Cuts short or divests a prior estate; not natural termination.
b. Two Types:
1) Shifting: Divests a transferee
i. “To A, but if A marries, then to B”
ii. A gets a fee simple; B has a shifting executor interet to divest the transferees interest because he gets his interest only if A’s interest is cut short (by marriage)
2) Springing: Divests the grantor (grantor is holding the prior interest)
i. Ex. “To B one year from today”
1. Springing since originating out of grantor 1 year from a specified date
2. O has the land now
ii. Ex. “To A for life, then to A’s children 1 year after A dies”
1. Not a remainder because children’s interest not followed by a natural termination of the estate
2. Originates from grantor 1 year from A’s death
3. Sequence of ownership: “To A for life, to O for one year, then to A’s children.”
c. Compare:
1) “To B for life, then to C if B marries D, but if not, then to E”
i. B = life estate
ii. C = contingent remainder
iii. E = contingent remainder as well if B never marries D (alternative contingent remainders)
1. Rule of Thumb: If 1st future interest is contingent remainder then 2nd interest is ALWAYS another contingent remainder.
2) “To B for life, then to C, but if C marries D, then to E”
i. B=Life estate
ii. C = vested remainder subject to total divestment
iii. E = shifting executory interest
1. Rule of Thumb: If 1st future interest is vested remainder then 2nd interest is always executory interest.

XIII. CONCURRENT INTERESTS
A. Tenancy in Common
· Rule: Each tenant has separate but undivided fractional interest of the whole. 
1. May be conveyed by deed or will and can be inherited

2. No survivorship rights between tenants in common (one TIC does not get rights to the whole estate after the death of the other TIC)

3. Hypo: EX “Blackacre to A & B”

a. A &B are Tenants in Common
b. If A sells interest to C; then B & C are TIC
c. B devises his interest in the will to D; then A & D are TIC
d. If B dies intestate then B’s heir(s) is the tenant in common

B. Joint Tenancy
· Rule: Each tenant has an undivided interest in the entire property (the whole). When one dies they cannot will their property away, their interest expires upon their death because the four unities (time, title, interest, and possession) are severed. 

1. Must have Four unities:
a. Time – The interest of each joint tenant must be acquired or vest at the same time.
b. Title – All joint tenants must acquire title by the same instrument or by a joint adverse possession.  A joint tenancy can never arise by intestate succession or other act of law. 
c. Interest – All must have equal undivided shares and identical interests measured by duration.
d. Possession – Each must have a right to possession of the whole.

2. Features of JT:
a. Interest in joint tenancy cannot be passed in will
1) Because at death, JT (B) no longer gas interest in the property & surviving JT (A) owns the entire property.
2) Right of Survivorship – decedent’s interest in the property vanishes at death and the survivor becomes the sole owner of the property
b. However, property interest can be sold or conveyed without notice to the other joint tenant.
1) Hypo: A & B are JT.  If A sells his share to C then B & C become Tenants in Common.
3. Severance of Joint Tenancies
a. Can be severed without permission of the other JT, depriving the other JT of survivorship rights
1) Old Rule: Use of Strawman – convey land to a 3rd party, breaking the joint tenancy, and they convey it back to you leaving you with a tenancy in common, e.g., A & B (in JT); AXA; Now A & B are TIC.
2) Modern Rule & CA – Don’t need a strawman.  JT can deed to oneself and create TIC that can be willed. Joint Tenant can unilaterally severe their title
i. RIDDLE v. HARMON (CA LAW): Frances Riddle, Deceased/Defendant, was in a Joint tenancy with her Husband Riddle, Plaintiff. Mrs. Riddle retained an attorney a few months before her death and had the attorney granted one-half of the joint tenancy to back to her, which effectively turned the property to a Tenancy in common. The document read "The purpose of this Grant Deed is to terminate those joint tenancies for merely existing between the Grantor, Frances P. Riddle, and Jack C. Riddle, her husband…" What she did was 1) convey her interest in the joint tenancy to herself as a tenant in common and then 2) willed that property away. Conveyed the interest to herself as opposed to using the typical method of a strawman. She did this so that she could will the property away instead of it automatically passing to her husband. 
1. Held: Court held that don’t need a strawman (middleman/conduit to convey title) to sever Joint Tenant. An individual in a Joint Tenancy can unilateraly terminate the Joint Tenancy, with or without the knowledge of the other party, by passing title to him/herself for purposes of terminating the JT.
2. Some jurisdictions may need a strawman
b. CA Statute against secrecy of JT severance
1) A severance of joint tenancy is effective only if the severance has been recorded.
2) EXCEPTION: If one of the parties wants to sever joint tenancy and they execute a deed within 3 days before they die, that deed is OK if it has been recorded within 7 days after death.
c. Simultaneous Death
1) Not adopted by all jurisdictions
2) If A & B are JT AND it cannot be determined who died 1st, treat it as TIC, i.e., ½ to A’s heirs and ½ to B’s heirs.
d. Murder
1) If A murders B then the Joint tenancy is dissolved and the survivorship rights are dissolved as well. B’s half-share will go to B’s heirs pursuant to B’s will.
e. Mortgages and Joint Tenants
· Rule: Mortgage does not sever the joint tenancy because the unity of interet is still preserved—title is not conveyed it is just a lien on the property. A lien on a joint tenants interest in property will not sever the joint tenancy, absent the conveyance by deed following the expiration of the redemption period, thus the Joint Tenancy is not severed by one party taking out a mortgage. 
· Rule: Mortgage does not survive the death of the mortgagor as a lien on the property.  At death, the JT loses all rights to the property, so the lien dissolves with his death.  The survivor does not have to honor the lien.
i. EXCEPTION: If the JT sold property to a 3rd party before he died or both JT’s signed the mortgage, then the mortgage would stick.
2) Title Theory of Mortgages – idea that person is conveying the property to the bank (old view).
3) Lien Theory of Mortgages – idea that the bank does not have a property interest, but rather a lien against the property.
4) HARMS v. SPRAGUE: John and William Harms were JT’s on a property.  J used his share of the interest to put mortgage on the property & also willed his interest to Charles.
i. Issue #1 – Mortgage does not sever JT, therefore there is no interest to pass to C (remaining JT gets it all).
ii. Issue #2 – Mortgage lien evaporated when J died because their interest in the property vanishes upon their death; thus lien does not survive as.  W gets interest to entire property free of mortgage.
5) Hypo: Would BofA ever be in this situation where they would lend to one tenant in a Joint Tenancy?
i. No: they would require one of three things
1. Require borrow to someone else
2. Tell them to sever the Joint tenancy and go to a tenancy in common
3. Require all joint tenants to sign the mortgage

f. Lease and JT
· Rule: Lease does not sever a joint tenancy, e.g., A + B in JT; A without B’s consent leases property to C and D is supposed to get through will.  Since a lease does not sever a JT, D is out of luck because B retains the property.  C’s lease also vanishes.
1) If only one JT is a lessor, lessee takes a risk that if that lessor dies, the lease will disappear at the time of their death.
2)  HYPO: A and B own a property in a Joint Tenancy. A leases his interest to C for 5 years. B wills his interest in the Joint Tenancy to D. B Dies. 1) Who has what interest in the property? 2) If D wants an interest what would he have to show the court?
i. A continues in his ownership of the property without the participation of B, and has leased his interest to C for 5 years
ii. D will have to argue that the lease severed the Joint Tenancy property and converted it to a tenancy in common. So that there is no survivorship and B's interest can pass to D.
1. However, courts hold that like, mortgages, leases do not sever a joint tenancy. Courts hold that anything short of a conveyance of a fee simple will not sever the joint tenancy
3) Hypo 2: A and B own a property in a Joint Tenancy. A leases his interest to C for 5 years. B wills his interest in the Joint Tenancy to D. A Dies. 1) Who has what interest in the property?
i. When A dies B retains the property in full, and since A's interest is evaporated the lease evaporates as well because there is no interest that can be leased. Like a mortgage in Harms v. Sprague.
1. C's lease does not survive A. When only get signature of one Joint Tenant then B, the survivor, has the ability to sever the lease agreement because it has no technical interest.
2. To prevent this, the lease should do a title search and obtain a signature from the other Joint Tenant

	Four Outcomes when there is a less than fee simple conveyance of joint tenants
· A and B are in a Joint tenancy and A conveys an interest less than fee simple (mortgage, life estate, lease) to X:
1. The conveyance of the interest severs the joint tenancy; X and B are tenants in common until the interest ends, and then A and B or their estates are tenants in common
1. The conveyance does not sever the join tenancy; if B survives A, B takes free and clear of the interest; if A survives B, A is subject to the interest
1. The conveyance does not sever the joint tenancy, and if B survives A, B takes subject to the interest (becoming a tenant in common with X for the period of the interest); if B predeceases A, A is subject to the interest
1. The conveyance results in a partial or temporary severance: if A dies before B, proceed as in the first alternative above; if A survives B, proceed as in the second or third alternative; if X dies first, there is no severance and A and B remain joint tenants. 



4. Joint Tenancy Bank Accounts
a. Court looks at intent of the parties – whether the parties really intended for a joint tenancy in a bank account (usually requires signed forms to show intent).
b. Courts also look at contribution by each party – party’s may not be equally entitled to the money in the account or items in a deposit box.
c. Types:	
1) True Joint Tenancy Account – O intends to make a present gift to A of one-half the sum deposited in addition to survivorship rights to the whole sum on death.
2) Payable-on-Death Account – O intends to make a gift to A only of survivorship rights (O doesn’t want A to spend the money now, but when O dies, for probate reasons, A gets the account).  
3) Convenience Account – O intends for A to only have power to draw on the account to pay O’s bills and not have survivorship rights.
d. HYPO: O opens a bank account and puts his Niece on it (N) saying "if I am sick you can go and get the money for met". Signs a document saying that the bank account is a joint tenancy. O dies and has a will that gives all his money to A. Niece brings suit saying it was a Joint Tenancy. Is A entitled to the money?
1) Most likely the Joint Tenancy will be overrode by the courts because although the property was stated in Joint Tenancy the individuals did not intend for it to be like that. O put N on the account for convenience sake if he is sick and needs money, so N can go and get money for him. It was not intended that they share the entirety of the property but to facilitate expenses and that his property should be willed to his son A on his death
e. HYPO: O sets up an account with A. A decides to go on a trip and goes and takes $20K out. O put all the money in the account. Can O get the money out?
1) Potentially, he would need to show that he did not intend to give a gift to A and if it is found that way then A would have to give the money back; even though it is a joint tenancy estate. But if the court finds that it was intended to be a gift then he is prevented from obtaining the funds back. 
f. HYPO: Assume A runs up some debts and A and O have a joint bank account. Can the creditors attach an interest to the bank account?
1) They can only attach an interest up until the amount A put in or up until the amount O intended to gift/use with A.


XIV. RELATIONS AMONG CONCURRENT OWNERS
A. Partition.
· Each cotenant has undivided rights to use the property AND absolute right to partition. This can be done by 1) partition in kind (minority) or 2) partition by sale (majority)
1. Applies to both joint tenants and tenants in common.
2. Partition – A cause of action used to sever the joint ownership when parties disagree about the use of the commonly owned property.
3. Partition by Sale (Majority): 
· When a partition in kind cannot be reached fairly or equitably the court will order a sale of the entire parcel and the proceeds will be divided according to the equity shares.
a. TEST: Only order a partition by sale when:
1) The physical attributes of the land are such that a partition in kind is impracticable or inequitable; AND
2) The interest of the owner would be better promoted by a partition by sale
4. Partition in Kind (Minority): 
· When the court divides the property according to their equity interest in the land both fairly and equitably. This will sever the tenancy in common and the individuals will own their parcels outright. No co-tenant has any more right to any parcel of land than the other co-tenant.  
a. Johnson v. Hendrickson: Court did not allow one co-tenant’s request for partition in kind so that they can have land adjacent to the lot they owned separately.
b. If parties cannot agree as to who gets which part of the land, the court will do a lottery, a fair way to decide.
c. Partition by Joint Custody: As seen with the rocking chair, 6 months with one, 6 months with the other, courts are willing to be creative.
d. DELFINO v. VEALENCIS: TIC both want a partition; D wants partition in kind, in order to keep her land/trash business that she lived and worked on for 60 years; P wants partition in sale. 
1)  Held: Delfino court preferred partition in kind (minority view), but if (1) physically impractical OR (2) interests of owners would be better promoted by sale then use partition by sale. Here the court said that the partition by sale would not be equitable for all parties interests because the Df were living on the land and it contained their livelihood. 
2) Physical Difficulty – Based on the characteristics of the land (rocky terrain, beachfront area, un-farmable portion, etc.).
3) Economic Disadvantage – if the split will make property worth substantially less in pieces than as a whole
e. Cannot agree not to partition:
1) Hypo: A and B take title as tenants in common. They know all the laws involving tenants in common and sign an agreement that prohibits partition. Is that a viable way to get around partitioning?  Will the court enforce the contract?
i. Courts will enforce contracts unless it is against public policy, in this situation an agreement not to partition is restricting individuals right to alienate their land or do with it as they want. Typically, courts will not enforce such a term that will restrict alienation, thus the partitioning of the land. 
ii. – VOID because it would restrict the alienability of the land.

B. Benefits and Burdens of Co-Ownership
· Rule: A cotenant in possession is not liable for rent to his cotenants without an agreement to pay rent OR an ouster.
a. Majority – occupying cotenant not liable for rent despite demand to vacate or pay rent unless there’s an agreement to pay or an ouster. The rent that would need to be paid is ½ (or the remaining fractional share of the tenants interests in the land) of the reasonable rental value to the individual not in possession
b. Minority – occupying cotenant liable if a demand to vacate or pay rent was made. The rent that would need to be paid is a ½ or (a the remaining fractional share of the other tenants interests) of the reasonable rental value to the individual not in possession
2. What happens when your co-tenant does something to the land that the other co-tenant doesn’t like?
3. Policy: to encourage the use of the land instead of letting it sit empty.
4. Ouster:
· One Co-tenant prevents/denies other co-tenant to enter the land. When there is an ouster the co-tenant denying entry owes ½ of the reasonably rental value of property.
a. Co-tenant needs to try to occupy the property and be withheld from doing so
b. If there is an ouster, then the tenant is liable for half (or the fractional proportion of the remaining interest) of the reasonable rental value to the ousted co-tenant
1) Changing the locks OR occupying the property alone is not sufficient to be an ouster. Need to physically prevent the other from entry
c. SPILLER v. MACKERETH: Spiller is using entire building in Tuscaloosa as warehouse, so Mackereth wants rent or half the building vacated (P & D are tenants in common).  Court held that Spiller is not liable for rent because there is no evidence that Mackereth ousted Spiller, i.e., didn’t intend to prevent his co-tenants from entering by use of locks. 
5. Lessee in Possession
a. One JT is allowed to lease property without the consent of another.  Each JT has the right to either sell his interest, severing the joint tenancy, or they can lease it to someone else.
b. The lessee gets the same property rights as the lessor
c. SWARTZBAUGH v. SAMPSON (CA): Plaintiff’s husband leased his portion of land to Defendant for a boxing pavilion, without his wife’s, Pf’s, consent—whom they owned as Joint Tenancy. Pf did not want it and sought to cancel the lease.
1) Holding: One Joint Tenant cannot cancel the lease the other joint tenant made.  There is nothing she could do except: partition (in kind or sale), enter & claim ouster if not allowed to use the land—collect ½ of a reasonable rental value (would need to prove she was prevented from using the property, while being sure she isn’t ousting the tenant), or elect to affirm the lease and account (and get ½ the rent collected).  Land is now Angel’s stadium.

C. Equitable Action of Accounting 			
1. Rent from 3rd Party—Profits 
· If one JT or co-tenant is collecting rent from a 3rd party for the leasing or licensing of the land, then has to pay proportionate share to JT/co-tenant of the amount collected.
a. If he is making profits from his own usage of the land (i.e., uses land for a farm and makes a profit), he does not have to share.
2. Taxes and Mortgage Payments
· General Rule: Can get immediate contribution from co-tenants up to the amount of the value of their share in the property (don’t have to wait for the sale of the property).
a. Only if one party is paying too much
b. For Example, if one co-tenant paid $100,000 for a mortgage payment then he is entitled to $50,000 of reimbursements from other co-tenant (assume only two)
c. If one person is benefiting or using a certain portion of the property for their benefit then they would be entitled to pay for the charges that relate to their use of the land over and above the other peoples
3. Repairs
· Without an agreement, no immediate contribution is required for necessary repairs made.
a. At time of partitioning, the co-tenant making the repairs will get a credit for the amount of necessary repairs.
b. This is because it is too difficult to determine the amount that should have been expended for the repairs and the quality of the repairs
1) Court doesn’t want to get involved, the parties should agree and decide what to do amongst themselves because it is difficult for a court to determine what is a necessary repair and how much to pay for it 
4. Improvements
· No immediate reimbursement for improvements.  This is hard to prove, the improvement may just be a personal preference.
a. No credit upon partitioning either
b. EXCEPTION: At time of partitioning, improver will get a credit for an increase in market value to the property (NOT the cost of improvement but increase in market value of property)
c. Physical partition – court will give the co-tenant who made the improvement the portion with the improvement.
d. HYPO: Two people jointly own some property and person A decides to build a structure on the property because he thinks it will make more money. party B seeks a partition. What should be the result of the partition.
1. Partition in kind and divide the property in such a way so that the person who made the improvement should be rewarded the improvement
1. AS long as the partition does not prejudice/hurt the other tenant. For example, irrespective of the house the land that it stands on is worth more than the other portion of the land. 
1. Partition by Sale: Sell the whole land and get expert testimony of the value of the land absent the house and how much the house added to the value of the land. 
2. If the entire property sells for $11,000 and the real estate expert states that the property would have been worth $10,000 without the improvement. 
1. The court will apportion the sales proceeds by giving A $6,000 of the proceeds and B $5,000
1. A is rewarded the increase in the value of the land as a result of the sale

LEASEHOLD ESTATES: THE LAW OF LANDLORD AND TENANT

XV. Leasehold Estates
· A person can convey a possessory interest in property for a time period, which creates a landlord-tenant relationship.  Leasehold is not a freehold and T does not have ownership, just temporary possession. There are three main types of leaseholds 1) term of years 2) periodic tenancy 3) tenancy at will and 4) tenancy at sufferance (holdovers)

A. The Term of Years
· A lease that lasts for a fixed period of time or for a period computable by a formula resulting in a fixed calendar date for beginning and ending, once term is created or becomes possessory.
1. A lease that is specified for a fixed term (can be less than 1 year).
2. It can be terminable earlier upon the happening of some event or condition
3. Terminates automatically at the end of the specified term & tenant can move out without giving notice.
B. The Periodic Tenancy
· A lease for a period of some fixed duration that continues for succeeding period until either the LL or T gives notice of termination (year to year; month to month).  Notice equivalent to the period, but not more than 6 months notice. Where a year tenancy requires 6 months notice. The periodic tenancy terminates 
1. EX “to A from month to month” or “to A from year to year”
2. T or LL can terminate by giving notice for any reason.
a. However, cannot give notice in the middle of the month; will only take effect the following month.
b. Hypo: T gives notice on Nov. 16th that plans to move out on Nov. 30th. Notice will only take effect on Dec. 1, so T will be held liable for December rent.
3. Common Law: for a year to year lease notice must be given 1/2 a year before the next term. 
a. For periodic leases of a less duration notice is only needed in the length of the period, not to exceed 6 months
b. Notice terminates tenancy on the end of the period
c.  Notice = length of the period, not to exceed 6 months (months lease = days).
d. Hypo: Year to year and after the 7th month decide you don’t want to stay anymore. The earliest notice that can be given is the 6 month date of the 2nd year. So the earliest that can be terminated is the last month of the 2nd year. Common law rule
4. Jurisdictions are split whether this is year to year or month to month:	
a. “For no fixed term at an annual rent of $24,000, payable $2,000 per month on the first of each month.”
C. The Tenancy at Will
1. A lease of no fixed period, which can be terminated at the option of the LL or T at any time.
D. The Tenancy at Sufferance: Holdovers
1. T who’s right to be on the property has terminated, but he refuses to leave.  T is not a trespasser, but rather a holdover tenant.
2. Common Law gives LL two options:
a. Eviction + Damages
b. Consent (express or implied) to the creation of a new tenancy
3. Tenancy resulting from holding over is usually subject to the same terms and conditions as those in the original lease, unless the parties agree otherwise or unless some term or condition is regarded inconsistent with the new situation. 

	HYPOS for Leasehold Estates
1. October 1, L leases Whiteacre to "to T for one year, beginning October 1." On the following September 30, T moves out without giving L any notice.
1. What are L's rights? Can he bring a claim?
0. No, this is a term of years lease because the lease was denominated as a one year lease.
0. "To T for one year, beginning October 1" is the term that the L gave to T. Thus in a term of years lease when the period is up T can walk away from the lease without notice or payment after the period is over. T can also rent it to someone else. 
1. What if the lease has no fixed term but just says "at an annual rental of $24,000 payable $2,000 per month on the first of each month." What is the designation of the lease?
1. If choosing between a term or periodic this looks more like a periodic lease, but then there is an issue on the notice
0. Courts are split, some say periodic other say term.
1. Tenant a month to month tenant (periodic tenant). Tenant gave notice on Nov 16th that they are going to vacate on November 30th. T leaves on Nov 30th and pays no more rent. The L re-rents the location next April. How much rent is the Tenant liable for, if any? (common law rules). Assume the period is the 1st of the month to the end of the month
2. What do you do with an improper notice?
0. Liable for rents for November 30th and all of December. This is because there is a requirement to give notice 30days or earlier. Since she didn’t give notice until Mid- Nov the notice was given and she was liable only for the next full period. She gave more than adequate notice because it was more than 30days
0. Ineffective notice should be turned into good notice effective in the next period
0. Landlord can argue that notice wasn't properly given because it didn't satisfy the common law. Not only wasn't it adequate for November because there was 16 days left, but it only said that she would vacate for November and it would be unreasonable to infer from this ineffective notice it would include December. Instead, you treat it as ineffective notice and is null and void as notice and liable until April
2. Court considering this opted to decide that the ineffective notice became good in the next period because it is not prejudicing the landlord because he knew the tenant is no longer there and that he can rent it out. In fact he got more notice and can get more rent in the month of December. However, an ineffective notice is binding on the tenant as well in the next period it becomes effective. 





XVI. Delivery of Possession of Property for Lease
A. English Rule: In a silent lease, imply that LL has the obligation to provide vacant property (actual possession..
1. Policy: They are in a better position to handle eviction; it is cheaper for them to handle the problem.
B. American Rule (CA): LL has the obligation to provide the T right of possession, but not right to vacant property.  Remedy should be sought against the old T, not LL. No duty for the Land lord to get the old tenant off the land the tenant has leased, there is only the legal right to possession and not the actual right. The only basis for the suit is against the wrongdoing holdover tenant.
1. HANNAN v. DUSCH: P was unable to move-in because of a holdover by previous T.  Court adopted the American Rule by holding that LL had no duty to deliver vacant premises.  So, T1 can’t sue LL, T1 can only sue the old T.
2. However, if both L has not provided the legal right to possession (not provided enough notice to old tenant or "double booked" the land) then the T has a claim against the L


XVII. Subleases and Assignments
A. Leasehold interest is freely alienable.  Test: For how long has the tenant conveyed the leasehold interest? Must look at the duration of the lease term.
1. Assignment: If T conveyed interest to T1 all the way up to the end of the lease term and the interest reverts to LL.
2. Sublease: If instead T convey a portion of the lease term to T1 and it reverts to T, then to LL.

B. In a relationship between landlord and tenant, what is it under law that makes the tenant liable to the landlord for rent?

1. Privity of Estate – relationship where T’s interest directly precedes LL’s reversionary interest (no gap between T’s end of the lease term and time of LL’s reversion). Whose interst abuts the others?
a. Assignment – T1 is in privity of estate with LL
b. Sublease – T is always in privity of estate with LL, which makes him directly liable for rent.
c. When privity of estate with someone else then you are liable to pay rent to that person
-OR-
2. Privity of Contract – contractual obligation in the lease for T to pay rent.  Need an express promise that T will pay the rent, mere signing of an agreement is not enough. 
a. Need the terms “Tenant promises to pay rent” or Tenant covenants to pay rent
1) If no verb then no privity of K “Rental value is $$” is not enough
b. If T subleased to T1, T is still liable for rent under a contract unless the LL agrees release T from the contract.
c. T1 can be in privity of K with LL if:
1) T1 expressly promised to pay LL rent OR
2) T1 promises T that he’ll pay rent (3rd Party Beneficiary K)
i. EXCEPTION: If it’s in the jurisdiction that accepts 3rd Party Beneficiary contracts, T1 will be in privity with LL even though he only made a promise to T.


3. ERNST v. CONDITT: P leased land to Rogers, who then assigned the land to D.  When D defaulted, P sued him for rent, but he claimed that Rogers will still liable.
a. Rogers – Since Rogers assigned his whole interest to D, he is not in privity of estate with LL.  However, Rogers is in privity of contract with LL since he expressly promised to pay rent to LL (and never released from obligation).  LL can therefore sue Rogers for the rent because he’s in privity of estate with LL.
b. Conditt (D) – Since Conditt got an assignment of the entire lease term; he is in privity of estate with LL.  He is also in privity of contract with LL because he incorporated other promises (made by Rogers to pay rent) when accepted the assignment agreement.  LL can therefore also sue Conditt for rent either on basis of privity of estate or privity of contract (not both).
c. Court was wrong in determining rent liability based on assignment v. sublease.  Even if there’s a sublease, Conditt may still be liable for rent for being in Privity of Contract with LL
4. Steps of Analysis for this
a. Original T duties/liabilities before Sublease and Assignment (privity of Estate or K)
b. Original T duties/Liabilities after sublease and assignment(privity of Estate or K)
c. New tenant's duties/liabilities after sublease or assignment(privity of Estate or K)


	Problems on page 471
3 (a) L leases to T for a term of three years at a monthly rent of $1,000. One year later T "subleases, transfers, and assigns" to T1 for "a period of one year from date." Thereafter neither T nor T1 pays rent to L. What rights has L against T? Against T1?
1. Rights against T?
0. Privity of Estate
0. This is just a sublease and the T gets the land back after the sublease period ends. The T has the land until L's reversion and thus abuts it. In privity of Estate. Thus, can sue T for rent under privity of estate.
0. Privity of K
1. The contract says the price of the rent is $1,000, but there is no verb whereby T promises to pay rent. Thus, no privity of contract because there is no promise to pay rent. 
1. Rights against T1?
1. Privity of Estate to LL
0. Only a sublease and his occupancy of the conveyed land does not abut L's reversion. Thus, not privity of estate. 
1. Privity of K
1. There is no K between T1 and LL so not obligated to pay and LL cannot bring a suit against T1 for non-payment
0. However, LL can terminate the lease and sue T for the rent as a surety and then T can sue T1 because T1 is in privity of estate with T. 
3(B) L leases to T for a term of three years at a monthly rent of $1,000; the lease provides that "T hereby covenants to pay said rent in advance on the first of each month." lease also provides that "T shall not sublet or assign without  the permisson of L." Six monh later T, with the permission of L, Transfers to Ta for the balance of the term. Tereafter T1 pays the rent directly to Lfor several months, then defaults. L sues T for rent due. What results?
1. Rights against T?
0. Privity of Estate with LL?
0. No since T assigned the lease to T1 he is not in privity of estate that abuts the LL
0. Privity of Contract?
1. Yes T is in privity of K with LL because the contract states "coventants to pay" thus there is a promise to pay. The fact that LL agreed to the assignment to T1 does not discharge T's contractual duties to LL. Absent the explicit discharging of duties they are still owed. Thus T is still in privity of K and can be sued by LL for rents.
1. Rights against T1?
1. Privity of Estate
0. Yes, his leasehold interest and possession directly abuts to LL's reversion, thus privity of estate. Because of this the LL can bring a cause against T1 as well. 
1. Privity of K?
1. Nothing in the problem that says that.
0. If T1 promised T he was going to pay then under 3dpbk LL can sue.




C. Commercial Leases (subleases and assignments)
1. Majority Rule: If a lease contains an assignment clause, LL does not need to have a commercially reasonable reason to withhold consent.
a. Reasoning: 
1) Court doesn’t want to cause problems by switching to Minority view for existing contracts that previously relied on Majority view.
2) T could have bargained for the inclusion of commercially reasonable clause.
3) LL should be allowed personal choice of who to lease or sublease to.
4) LL should be able to recapture the increased rental value of the property.

2. Minority Rule & CA Rule: If there is an assignment clause, LL cannot withhold consent unless he has a commercially reasonable objection.
a. Reasoning:
1) Property Rule – favors free alienability of property by limiting unreasonable restrictions on alienation.
2) Contract Rule – imposes duty of good faith and fair dealing by eliminating unfair advantage of power by LL.
b. Factors:
1) Financial responsibility of the proposed assignee
2) Suitability of the use for the particular property
3) Legality of the proposed (New) use
4) Need for alteration of the premises
5) Nature of the occupancy (office, factory, clinic)

KENDALL v. PESTANA, Inc.: Pf assumed the lease of the prior tenant due to a merger. LL will not consent to assignment of hangar space in San Jose airport to P unless the rent is renegotiated. This is because there is a clause that says the leasee must obtain approval must obtain approval from landlord to assign or sublease the property. Failure to obtain consent renders the lease voidable under the landlord. 
c.   HELD: Court adopted the Minority Rule and held that LL can only withhold consent for commercially reasonable reasons (question of fact for jury).  If wanted to go around the Kendall Rule, could have:
1) Negotiated a lease provision allowing LL to absolutely refuse any assignment/sublease OR
2) Negotiated a specific clause allowing for recapture of rent increases or how rent appreciation will be divided in cases of sublease/assignment.

d. Characteristics to consider (would allow LL to not consent):
1) Financial ability – Can the new T meet lease obligations?
2) Suitability – Tenant mix; will the store fit in with other store T’s?
3) Legality – Is the use unlawful?
4) Alteration – Are significant alterations required?
[bookmark: _GoBack]
	HYPO: LL owns an upscale shopping center that he leases to retail tenants. The lease specifies that there is a minimum rent and additional rent in the amount of % of profits that the tenant makes. Tenant is a nice high-end boutique.  T decides that they want to assign the lease to an assignee. T1 is a wealthy individual who wants to open up a tattoo parlor and is so wealthy that he is doing it as a hobby (sometimes he will be there or not). Can the LL refuse to consent for a commercially reasonable reason?
 
	Factors For Reasonable Reason
	Factors Against

	Suitability of the use for the particular property
· How well the new tenant will be in line with the other tenants
· Will it be detrimental to the rest of the tenants or provide positive aspects
· Maybe will chill the foot traffic 
	Financial responsibility of the proposed tenant
· Landlord shouldn’t accept someone that doesn't have the money, track record, or ability to pay
· Here the man is very rich so he can pay the rent 
·  
 

	Nature of the occupancy
· Is the occupancy similar or different then the ones established
· Similar atmosphere
	 

	Financial responsibility of the proposed tenant
· Tenant is in it for a hobby, so the T is not driven by profits and so the LL will not be paid as much rent and so the LL is not incentivized to upkeep, and impact rental amount
	 







XVIII. The Tenant who Defaults (LL’s remedies against T)
A. The Tenant in Possession
1. Tenant may be in breach of a lease by:
a. Not paying rent
b. Holdover tenant – T refuses to vacate after lease expires.
2. Self-Help
a. Common Law Rule (Majority): LL is legally entitled to retake possession by self-help if:
1) T is in breach of the lease
2) Lease contains a re-entry clause AND
3) Means of re-entry are peaceable
b. Modern Rule & CA Rule (Minority): Self-help is NEVER allowed, no matter how peaceful.  Must resort to judicial process to evict a T.
1) BERG v. WILEY: After continued dispute about remodeling and health code violation in Minnesota restaurant, LL resorted to self-help repossession (not going to court) by changing the locks.  T sued LL for wrongful eviction.  Court adopted the Modern Rule and held that LL didn’t act in a peaceable manner in evicting T.  LL had to resort to the judicial process instead.
c. Waiver of Rights: Suppose that for a decrease in rent, T must sign a lease agreement with provision that LL can use self-help to evict.  Will the court enforce T’s waiver of rights to the judicial process? Courts are split:
1) Some Enforce – the modern rule is for the protection of the T – if T knowingly waives his rights in exchange for rent reduction, then waiver should be enforced.
2) Others Won’t Enforce – It’s a rule to protect society from violence.  So even if individual T does waive his rights, it will not be enforced.
3. T’s responses to delay eviction
a. Answer Complaint – have 5 days to answer a complaint where can raise a number of defenses (paid rent, property uninhabitable)
b. Motion to Quash – challenge manner complaint was served (delays by ~ 10 days)
c. Demurrer/Motion to Strike – contesting validity of the complaint
d. Claim of Right to Possession (Arietta Claim) – alleging that someone else on the premises who has not been served. If request that T gives you names of everyone residing on the premises, give T 10 days to respond instead of 5
e. Bankruptcy – Court can still evict a T, but will not be able to get back rent.  When bankruptcy petition is filed, all other court actions against that person are stopped – automatic stay.  The creditor involved can go into bankruptcy court and have the stay lifted, but it requires a hearing.

B. The Tenant Who Abandoned Possession (LL’s remedies against T)
1. Mitigation of Damages
a. Old Rule: LL is not required to mitigate damages
1) Based on Property Rule – leasehold has been conveyed to the T and is no longer LL’s problem.

b. New Rule: LL is required to mitigate damages
1) Based on Contract principles – leasehold is an ongoing contract and the non-breacher can sue the breaching party.
i. Mitigation of Damages – LL makes reasonable efforts to re-let the premises, such as advertise, put up a sign, employ realtor, show apartment.
ii. Avoidable Consequences – LL doesn’t get to recover for damages that he could have avoided.
2) SOMMER v. KRIDEL: T, who got dumped by his fiancé and couldn’t afford apartment anymore, broke lease in a letter to LL; LL did not re-let and sued for rent.  Court held that T is not liable for back rent because LL did not attempt to mitigate the damages.
3) EXCEPTION: Lost volume seller – B1 orders blue Toyota and breaches; B2 comes in and buys the blue Toyota intended for B1.  Sale to B2 didn’t mitigate B1’s damages because volume seller lost on one extra car that could of sold.
i. Compare: Antique Seller – B1 orders an antique car and breaches; the car is then sold to B2.  B1’s damages were mitigated by B2’s purchase.
2. LL’s who have other vacant apartments for lease
a. If T abandons the lease and LL has other vacancies (Sommer jurisdiction), the unit should be:
1) Treated like any other vacant unit
2) Can’t influence the new T as to which unit to choose
3. Fluctuating Rental Values
a. If the rental value goes down and new T is paying less, the abandoning T is responsible for the difference in price.  LL can give a discount to encourage someone to rent the apartment.
b. However, LL is not obligated to discount the apartment in order to find someone to take over the lease.
c. LL can’t increase the rental value above market value to discourage potential buyers.


In Class Interest Worksheet
1. "To A"
1. "To A and his heirs"
1. “To A so long as the land is used as a school"
1. "To A while the land is used as a school"
1. To A, but if the land ceases to be used as a school, O shall have a right of entry"
1. "To A so long as the land is used as a school, and if the land is not so used, to B"
1. "To A, but if the land ceases to be used as a school, to B"
1. "To A for Life"
1. "To A for life, then to B"
1. "To A for life, then to A's children" (A is alive but has no children)
1. "To A for life, then to A's children" (A is alive and has one child, B)
1. "To A for life, then to A's first child (A is alive and has on child B)
1. "To A for life, then to A's heirs
1. "To A if she graduates from Loyola Law School"
1. "To A for life, then to B if B is 21"
1. "To A for life, then to B if B survives A"
1. "To A for life, then to B, but if B does not survive A, then to C"
1. "To A for life, then to B if B survives A, but if B does not survive A, then to C"
1. "To A for life, then to B if B survives A, otherwise to C"
1. "To A for life, and one year after A's death to B"
1. "To A, but if A should ever become a lawyer, then to B and his heirs"
1. "To A for life, then to B if B gets married"
1. "To A for life, then to whomever is President of Exxon"


Answers to Worksheet
1. "To A"
0. Fee simple absolute, the words of purchase are "To A"
1. "To A and his heirs"
1. A has a Fee simple, heirs have nothing
1. To A so long as the land is used as a school"
2. A has a Fee simple determinable, 
2. O has a possibility of reverter
1. "To A while the land is used as a school"
3. A has a fee simple determinable, 
3. O has a possibility of reverter
1. To A, but if the land ceases to be used as a school, O shall have a right of entry"
4. A has a fee simple subject to a condition subsequent ("but if"), O has a right of entry
4. Future interest is back to the grantor
1. "To A so long as the land is used as a school, and if the land is not so used, to B"
5. In this the future interest is not the grantor (like in 5) but it is in B.
5. A has a fee simple subject to executory limitations, B has a shifting executory interest. 
1. "To A, but if the land ceases to be used as a school, to B"
6. A: Fee simple subject to a executory limitation
6. B: Executory Interest
6. Difference between 7 and 5 is the future interest
2. In 7 the future interest is in a new grantee
1. "To A for Life"
7. A: Life Estate
7. O: Reversion
1. "To A for life, then to B"
8. A: Life estate
8. B: Vested remainder
1. "To A for life, then to A's children" (A is alive but has no children)
9. A: Life estate
9. Children: Contingent remainder for the future children, because don’t know who they are yet
1. "To A for life, then to A's children" (A is alive and has one child, B)
10. A: Life Estate
10. B: Vested remainder subject to partial divestment (subject to open)
1. This is because the person is ascertainable and real, but it is left open in case the individual has more children
1. Even if there is no possibility of the individual having more children it is still a vested remainder subject to partial divestment
1. "To A for life, then to A's first child (A is alive and has on child B)
11. A: Life Estate
11. B: Vested Remainder
1. If B is to die there is still a vested remainder it just turns into a fee simple or subject ot A's heirs
1. "To A for life, then to A's heirs
12. A: Life Estate
12. Heirs: Contingent Remainder because no ascertainable person
1. "To A if she graduates from Loyola Law School"
13. A: Springing Divestment of O's interest when she graduates (gets the future interest)
13. O:  Fee simple subject to an executory limitation
1. "To A for life, then to B if B is 21"
14. A: Life Estate
14. B: Contingent remainder subject to a condition precedent because there is a condition that has not happened yet
14. O: Reversion
1. "To A for life, then to B if B survives A"
15. A: Life Estate
15. B: Contingent remainder subject to a condition precedent
1.  because there is a condition that has not happened yet
15. O: Reversion
1. "To A for life, then to B, but if B does not survive A, then to C"
16. A: Life Estate 
16. B: Vested remainder subject to total divestment
16. C: Executory Interest
1. "To A for life, then to B if B survives A, but if B does not survive A, then to C"
17. A: Life Estate
17. B: Contingent remainder
17. C: Alternate Contingent remainder
1. "To A for life, then to B if B survives A, otherwise to C"
18. A: Life Estate
18. B; Contingent remainder
18. C: Alternate Contingent remainder
1. "To A for life, and one year after A's death to B"
19. A: Life Estate
19. B: Springing executory interest of O, because B's does not follow the life estate
19. O:  Reversion
1. "To A, but if A should ever become a lawyer, then to B and his heirs"
20. A: Fee simple subject to an executory limitation
20. B: Shifting executory interest
1. "To A for life, then to B if B gets married"
21. A: Life estate in A
21. B: Contingent Remainder
1. What happens if B gets married while A is still alive?
0. B has met the contingent so will get the property 
1. What if A dies and B has not married yet?
1. CL: B's remainder is dissolved
1. ML: Most statutes state that it will revert to O, but the contingent remainder is left open
21. O: Reversion 
1. "To A for life, then to whomever is President of Exxon"
22. A: Life Estate
22. B: Contingent Remainder 
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