LANDLORD/TENANT LAW

I. The Tenant who Defaults (LL’s remedies against T)
· The Landlord has multiple remedies against a tenant who defaults; however those remedies depend on whether 1) the tenant is in possession or 2) whether the tenant has abandoned the premises. 

A. Issues That Arise under this Doctrine Generally
1. A tenant has defaulted when they have either 1) failed to pay rent or 2) abide by some other lease obligation
2. The tenant is holding over after the termination of the lease and the landlord wishes to recover possession
3. The tenant has abandoned the property before the end of the lease period and owes the landlord back rent. 
B. The Tenant in Possession
· A landlord may seek remedial action against a tenant in possession of the premises for breach of a lease, default, or holding over by either 1) the common law rule of self-help or 2) using the modern and CA approach of the judicial process. However, if a landlord proceeds in “self-help” he may be liable for damages if the judicial process finds that such actions were wrongful. 
1. Reasons Tenant may be in breach of a lease by and still be in possession:
a. Not paying rent
b. Damaging the property
c. Holdover tenant – T refuses to vacate after lease expires.
2. Land Lord “Self-Help” for Tenant Default
· Common Law Rule (Majority): LL is legally entitled to retake possession by self-help if the Landlord is Legally entitled to possession and the re-entry is peaceable. However if the landlord seeks to use self help, and it is later determined that they did not meet the elements of “self-help” and wrongfully evicted the tenant, then the landlord is liable to the tenant for damages.
a. BERG v. WILEY: Wiley leased the premises to Berg for use of the property as a restaurant, that all repairs and remodeling had to be approved and the LL had a clause that he was allowed to enter and retake possession if the conditions of the lease are not met. Berg was in violation of health code violations and Wiley claims they were remodeling without permission. After continued disputes, involving the police, about remodeling and health code violation in Minnesota restaurant, LL resorted to self-help repossession (not going to court) by changing the locks of the premises while the T was away.  T sued LL for wrongful eviction.  Court adopted the Modern Rule and held that LL didn’t act in a peaceable manner in evicting T.  LL had to resort to the judicial process instead.
1) Facts/Reasoning:
i. Pf was in the midst of attempting to remodel the restaurant she owned. The Df stated that Pf breached the lease and sent a letter stating the remodeling needed to be completed in 2-weeks or Df would take possession. Additionally, a health inspector stated that the restaurant needed to be brought up to code by July 15th, the same day as the two-week period stated in the letter.
ii. Pf had not attempted to repair the restaurant and on the last day of the period, closed shop and put a sign stating "Closed for Remodeling"
iii. Law does not permit the owner of land, be his title ever so good, to be the judge of his own rights with respect to a possession adversely held, but puts him to his remedy under the statutes (Lobdell v. Keene)
iv. There were legislative and other court steps to prevent landlords from using "self-help" such as treble damages and criminal penalties for intentional and unlawful exclusion of a tenant
b. To be legally entitled to possession:
1) T is in breach of the lease AND
i. I.e. Not paying rent, remodeling in contradiction with what the lease says
ii. Berg v. Wiley: Although not in the opinion, arguable that the lease was breached because of the fact that the Pf was remodeling the property without the LL’s permission. 
2) Lease contains a re-entry/possession clause
i. The lease says that the landlord can retake possession
ii. Berg v. Wiley: The Lease explicitly contained a re-entry and possession clause. Thus with both 1 and 2 the landlord was legally entitled to possession
c. Means of re-entry are peaceable
· The LL uses no more force than is reasonably necessary and no violence needs to erupt in order for the re-taking of possession to be un-peaceable.
1) BERG v. WILEY: Court held that the entry would not have been peaceable because there had been previous attempts at locking the Pf out and disputes that arose with the police. Thus, the court determined that if the T was there at the time of LL using his “self-help” re-entry there would have been violence due to their rocky relationship. Thus, the re-entry would not have been peaceable and the court determined that it was forcible because the Df had to pick the locks and place a new lock on the door to re-take possession. 
d. Downfall for Self-Help
1) IF the tenant is wrongfully evicted from the property based on the Land-Lords use of "Self-help" then the tenant can recover damages in relation to the eviction
i. Lost Profits
ii. Damaged to the property as a result of the eviction
iii. Difference of new rent on different premises against the old rent

3. Judicial Process for tenant Default: 
· Modern Rule & CA Rule (Minority): Self-help is NEVER allowed, no matter how peaceful.  The LL must resort to judicial process to evict a T.
a. BERG v. WILEY: In the case the court provided dicta explaining its disdain for the use of self-help because the law does not permit the owner of land, be his title ever so good, to be the judge of his own rights with respect to a possession adversely held, but puts him to his remedy under the statutes (Lobdell v. Keene). Additionally, it ended up adopting the Modern rule because self-held is never available to dispossess a tenant who is in possession and has not abandoned or voluntarilty surrendered. This is because there is such a potential for violence and if the LL, who is often times not familiar with the law, is wrong they damage the tenant
1) Waiver of Rights: Suppose that for a decrease in rent, T must sign a lease agreement with provision that LL can use self-help to evict.  Will the court enforce T’s waiver of rights to the judicial process? Courts are split:
i. Some Enforce – the modern rule is for the protection of the T – if T knowingly waives his rights in exchange for rent reduction, then waiver should be enforced.
ii. Others Won’t Enforce – It’s a rule to protect society from violence.  So even if individual T does waive his rights, it will not be enforced
b. Benefits of the Modern Rule
1) Tenant might not have the ability to obtain representation
2) Protects tenants from being kicked out of the house
3) Due process
c. Detriments for Modern Rule
1) Landlords will pass the legal costs of bringing suits onto the law-abiding tenants
2) Landlord will be deprived of rent or the property for an extended period of time while going through the judicial process
3) Tenant's previous lawsuits become public records where new landlords can see the records 
d. Summary proceedings:
1) An efficient means of adjudicating ejectment/recovery of property actions in which a LL can bring an action against a T for eviction and they can litigate only a narrow set of issues
e. California: Unlawful Detainer Process (No challenge) Don’t need to know specific day period
1) Uncontested Case (Tenant does not respond) Typical Timeline
i. Day 1: Posts 3 day "Notice to pay rent or quit"
1. Posted on the door of the apartment to start the process. Tenant has 3 days to pay or quit
ii. Day 4:  Complaint filed and served; perhaps also "Prejudgment Claim of Right to possession" (extends by 5days)
1. Occurs if the tenant does not pay the rent. Filed with the court and the Tenant is on record for being sued.
2. Time period not run until served with notice. Once served there is 5 days to respond
3. Prejudgment Claim of Right to Possession--> notice for all tenants to come forward now or be barred from any right to possession (adds 5 days to the other tenants to come forward)
iii. Day 9: Tenants response due--No response by Tenant
iv. Day 10: "Request for default and Judgment for Possession" filed by Landlord
v. Day 10-14: Court enters default judgement and sends "Writ of Possession" to Marshall
1. Default judgement=a default win if the tenant does not respond
vi. Day 15-19: Marshal serves 5 day "Notice to Vacate"
vii. Day 20-25: Marshal Locks out Tenant
f. T’s responses to delay eviction
1) Evade Service/Notice
i. If never given the processed service then could give them a couple of days. 
2) Answer Complaint – have 5 days to answer a complaint where can raise a number of defenses (paid rent, property uninhabitable)
3) Motion to Quash – challenge manner complaint was served (delays by ~5-10 days)
4) Demurrer/Motion to Strike – motion to dismiss contesting validity of the complaint, no facts sufficient Necessitates a hearing (10-20 days)
5) Claim of Right to Possession (Arietta Claim) – alleging that someone else living on the premises has not been served. If request that T gives you names of everyone residing on the premises, give T 10 days to respond instead of 5
i. When the Marshall is there to change the locks a tenant can file this claim for anyone else living in the apartment because they haven’t been put on notice
1. Cannot evict individual who has never been given notice of dispute of Unlawful Detainer
2. Legislature solved this claim with the "Prejudgment Claim of Right to Possession" which states that anyone claiming possession/living in the property should come forward now. This then bars an arietta claim. 
6) Bankruptcy – Hands this to the Marshall. This will automatically "stay" the state proceedings and the federal Court will get jurisdiction over all possessions/assets of the bankrupt. The Marshall will then walk away. The landlord will have to go to the bankruptcy court to get the stay lifted. 
i.  Court can still evict a T, but will not be able to get back rent.  When bankruptcy petition is filed, all other court actions against that person are stopped – automatic stay.  The creditor involved can go into bankruptcy court and have the stay lifted, but it requires a hearing.

C. The Tenant Who Abandoned Possession (LL’s remedies against T)
· When a Tenant abandons the premises while still under a contractual obligation to pay rent there are two rules 1) the old rule, which is based on traditional property law of the foundations of the lease, and 2) the new rule, which finds its basis in the movement towards the view of the lease as a contract.
1. Mitigation of Damages
a. Old Rule:
· LL has no duty to mitigate damages due to lost rent because he has conveyed his interest in the property to the T for the time period of the lease. Therefore, the T is responsible for the entire amount of damages caused, i.e., the amount of unpaid rent. 
1) Based on Property Rule – 
i. When a Landlord leases the property to the tenant it is the LL “selling” his interest in the property to the tenant. The tenant technically owns the property for the time period of the lease. Thus, the LL does not have a duty to mitigate damages due to T abandonment because he has no “right” to the property and thus can not actually re-let it to anyone who comes by.

b. New Rule (CA): LL is required to mitigate damages due to tenant’s abandonment. 
· When a tenant abandons the property then the landlord needs to reasonably try to mitigate his contractual damages that the T caused by breach (i.e., leaving). Under the majority of jxd, this means the landlord will act neutrally to renting all properties to prospective tenants, i.e., cannot steer tenants toward or away from the unit. If this is done, then the landlord can recover the difference in the contractual remedy and the cost to mitigation. 
1) Based on Contract principles – leasehold is an ongoing contract and the non-breacher can sue the breaching party.
2) SOMMER v. KRIDEL: Df rented the Apt for 2 years but before moving in T, who got dumped by his fiancé and couldn’t afford apartment anymore, broke lease in a letter to LL and no longer paid rent. The LL did not re-let the apartment despite having the opportunity to (Individual came and asked to rent the place) and sued Df for rent he owed for the breach of the lease.
i. Held: Court held that T is not liable for back rent because LL did not reasonably attempt to mitigate the damages because when there was a new individual who was ready willing and able to rent the apartment the LL said that they would not. 
3) Mitigation of Damages – LL makes reasonable efforts to re-let the premises, such as advertise, put up a sign, employ realtor, show apartment
i. Burden Of Proof:
· Lack of Mitigation is an affirmative defense by the Df/tenant that technically requires the Df to have the burden of proving no the LL did not mitigate his/her damages. However, some jurisdictions, Sommer, put the BOP on the Landlord because he/she is in the best position to tell what he/she did
ii. What does a landlord need to do to mitigate damages?
1. Mitigation of damages means that the LL rented out the property/apartment to a new tenant, who overlaps the previous contract, in order to make up the lost rent that they would have been owed. 
iii. What is reasonable to try to mitigate damages?
1. Publicly advertise the property for a reasonably amount of money based on the customs of landlords in the area
2. SOMMER v. KRIDEL: the court held that the LL did not reasonably try to mitigate his damages because he was able to rent out the actual Apt to an individual who wanted it but decided not to. Additionally, there was no evidence that the LL would not have succeeded in renting the property if he tried to.
3. Hypo: Should the landlord have to undercut the rental price to mitigate damages and rent the property?
a. No, that requires too much of the landlord. This would then decrease the value of the properties in the surrounding areas and effectively decrease the FMV of the property in the area to help the tenant to mitigate damages. 
b. However, if the market value in the area has changed then the Landlord will have to adjust to the markets rental value. 
4. Problem with Fluctuating Rental Values and reasonable mitigation
a. If the rental value goes down and new T is paying less, the abandoning T is responsible for the difference in price.  LL can give a discount to encourage someone to rent the apartment.
b. However, LL is not obligated to discount the apartment in order to find someone to take over the lease.
c. LL can’t increase the rental value above market value to discourage potential buyers.
5. LL’s who have other vacant apartments for lease
a. What if the landlord has multiple apartments in their apartment building not rented? (E.G., If T abandons the lease and LL has other vacancies (Sommer jurisdiction))
b. Three approaches
i. 1) MJRTY: LL should be neutral to renting all apartments and if a new tenant wants to rent that property then great
· Treat the  like any other vacant unit
· Can’t influence the new T as to which unit to choose
ii. 2) Landlord has to rent the abandoned tenant first
c. 3) Landlord has to rent all other apartments first, then rent the abandoned apartment
iv. Three situations for a mitigating damages and its consequences
1. If the landlord reasonably tries to find a subsequent tenant and could not find one, then the Tenant is liable for the entire damage
2. If the landlord reasonably tries to find a subsequent tenant and does. Then the tenant is off the hook for the damages (as long as they are fully covered)
3. If the landlord does not reasonably try to mitigate damages then they cannot recover costs
v. Avoidable Consequences – LL doesn’t get to recover for damages that he could have avoided.	Comment by Mark Goshgarian: What does this mean?
4) EXCEPTION: Lost volume seller – B1 orders blue Toyota and breaches; B2 comes in and buys the blue Toyota intended for B1.  Sale to B2 didn’t mitigate B1’s damages because volume seller lost on one extra car that could of sold.
i. Compare: Antique Seller – B1 orders an antique car and breaches; the car is then sold to B2.  B1’s damages were mitigated by B2’s purchase.
ii. Landlord would want to say that he is a lost volume seller because would have rented another property. The courts do not take this argument and say that they need to mitigate damages. This is because land, along with all apartments, is unique. Thus, they are not lost volume sellers because the items are not the same. 

II. Security Deposits and Other Techniques -- Cal. Civ. Code §1950.5 
· In principle, the landlord is obligated to return to the tenant, upon termination of the lease, the deposit less any amounts necessary to compensate for defaults by the tenant.
1. Security Deposits
a. Max that LL can charge for Security deposit is 2 months for unfurnished and 3 months for furnished apartments
b. Typical provisions: limits on the amount of deposits (e.g., two months rent), deposits create a trust relationship; deposits must be placed in a trust or escrow account; deposits are not to be commingled with other funds; the tenant’s claim to a deposit is made prior to other creditors, including a trustee in bankruptcy; the landlord must pay interest on deposits; the landlord must submit to an itemized list of deductions from a deposit; penalties are levied for violations (e.g., double or treble the amount of the deposit, or some fixed sum)
c. LL can withhold or deduct from the security deposit only for:
i. Defaulted rent
ii. Repair damages, but not ordinary wear & tear
iii. Cleaning, necessary to return premises to the same level of cleanliness it was in at the inception of tenancy
iv. IF the lease provides that the tenant has to return or replace personal property and the tenant does not then the LL can reduce the Security deposit
d. New CA rules: Right to Initial Inspection
i. LL has to inform T of the following rights:
1. T can require LL to go through apartment w/ LL 2 weeks (not more than 2 weeks) before move out date
2. At the point of that inspection, LL has to give itemized statement for proposed cleaning and repairs and how much will be withheld from the deposit
1. The only additional items that can be deducted after inspection are:
1.  Things the LL could not see during initial inspection because Tenants possessions were in the way or 
2. Damage to the property the tenant caused upon moving out of the unit
3. T has the 2 week period to remedy the deficiencies cited in the inspection
4. LL has to include copies of documents for charges incurred and deducted from the deposit
5. If LL did work himself, itemized statement should describe work performed
ii. Damages for LL’s Breach
1. If T can prove LL acted in bad faith, then tenant can get extra damages – up to twice the amount of security deposit (rarely awarded because difficult for T to prove bad faith on LL).
e. After moving Out
·  Upon moving out, the LL has to send a security deposit back with an itemized statement of things fixed with a reasonable price and copies of receipts within 21 days. If the security deposit is not sent within 21 days then they lose all rights to the security deposit.
· Judges rarely enforce this 

2. OTHER TECHNIQUES for Landlords to obtain extra money in case of default
a. A lease might characterize a payment as “consideration” or a “bonus for execution of the lease,” in order to get more money upfront
i. An approach that tends to work so long as there is no provision for return of the payment upon termination
b. Advanced rent: this has been successful and a number of jurisdictions permit the landlord to retain deposits on termination for default, sometimes relying on the theory that rent is non-apportionable
c. Liquidated Damages: 
i. May be tolerated when the amount in question is reasonable and when damages are difficult to determine. 
ii. Most of the time they are regarded as an unenforceable penalty
iii. Once a default occurs the tenant has little incentive to minimize damages. If the LL attempts to guard against this shortcoming with a provision allowing him to hold the T for damages over and above the deposit, the Liquidated damages will be regarded as a penalty and unenforceable 
d. Rent Accelerations:
i. Upon default all rent for the entire term is due and payable
ii. If rent is accelerated then the LL cannot take possession as well. 


Tenant Remedies and Grounds for them

I. Condition of the Premises (Habitability of the Premises)

A. Traditional Principles of Tenants’ Remedies
1. Caveat Lessee (old rule): “Lessee beware;” LL only required to deliver possession to T, no duty to have premises habitable (all risk on T). The Tenant was responsible for keeping up the property not the LL. 
a. Tenant takes possession of the premises irrespective of the state of repair. This is because the LL only had to deliver the property to the tenant. Tenant's obligation to pay rent existed independently of the landlord's duty to deliver the possession and as long as the tenant possessed the property it. LL had not duty to render property habitable because it was the land, not the dwelling, that was the essence of the conveyance
b. Historically, leases were on farms and the farmer was thought of being able to make these repairs.  
c. Tenant's obligation to pay rent existed independently of the landlord's duty to deliver the possession and as long as the tenant possessed the property it. LL had no duty to render property habitable because it was the land, not the dwelling, which was the essence of the conveyance. 
d. HYPO: What if there is a lease, which provided that the LL had to maintain water to the premises?
1) If it is in the lease and the LL does not provide water than the LL is breaching the lease. But the tenant has only one remedy, which is suing for breach of the lease. However, the Tenant cannot move out or stop payment of the lease because they were independent covenants. 
i. I.e. the tenants obligation to pay the rent is not dependent on the landlords obligation to provide water to the tenant
2. EXCEPTION to Caveat Leasee—Covenant of enjoyment and constructive eviction
a. Covenant of Enjoyment
1) Courts are implying in the leases that the purpose of the lease was the reason it was rented. i.e. to live and enjoy them
2) If the tenant had to be disturbed because the premises are so bad that they have to move then the courts will treat it as a constructive eviction and the tenant is relieved of the obligation to pay rent. 
i. Problem is that the tenant has to move out
b. Constructive Eviction: if the conditions got so bad that T had to move out
· If a LL wrongfully interfered with the tenant's enjoyment of the demised premises, or failed to render a duty to the tenant as expressly required under the terms of the lease, the tenant could abandon the premises and cease paying rent
1) Let’s pretend that LL actually evicted the T (although T moved out willingly) because of the interference with the enjoyment of the property 
2) Allows T to terminate the lease and not be liable to LL for future rent.  (Covenant of quiet enjoyment breached – implying obligation on LL to make premises habitable).
3) Problem w/ this doctrine is that T must move out
c. Constructive Eviction: If a LL wrongfully interfered with the tenant's enjoyment of the demised premises, or failed to render a duty to the tenant as expressly required under the terms of the lease, the tenant could abandon the premises and cease paying rent

B. Implied Warranty of Habitability (majority rule).  
· If the defect in the essential premises, not caused by the tenant, impacts the health or safety of the tenant then the implied warranty of habitability has been breached and the LL is for the breach so long as they have notice of the defect had have been allowed a reasonable time to repair it. This warranty cannot be waived. 
1. Every residential lease has an implied warranty of habitability, that cannot be waived byeither the landlord or tenant in any K
2. Implied warranty of habitability is great for T because it gives T all sorts of remedies.  Whereas in construction eviction, the T can stop paying rent, but the problem is that he has to move out.  T has lots of options under the implied warranty of habitability.  
3. Problems of implied warranty of habitability:
a. LL's will fix the property up and then charge more
b. Sell the building
c. If no buyer, then the LL could abandon it
d. GOV has rent control or subsidies, but it is often not enough and leads to bad 
4. Policy considerations
a. Homelessness, there is value to low income housing.
b. Retaliatory eviction statutes
c. Landlord could theoretically abandon the building if cost of repair is required
5. Hilder v. St Peter: P living in crappy slummy conditions of a residential apartment. – Ceiling leak, plaster of wall fell-off, has to move baby’s crib to living room, disgusting odor from sewage, toilet didn’t work, no light in bathroom, no key to lock door, broken kitchen window (replaced by T); all of which T complained to LL.  
a. Held: Court found that LL failed to deliver property that is safe, clean, and fit for human habitation per the implied warranty of habitability present in every residential lease.  P is allowed to withhold future rent and seek damages in the amount of rent previously paid.
b. There is an implied warranty of habitability in the lease of every residential lease, whether oral or written, that the landlord will deliver over and maintain, throughout the period of the tenancy, premises that are safe, clean and fit for human habitation.
1) Needs to be essential to the living ability of the premises 
2) This is implied for a specific period or at will and covers all latent and patent defects in the essential facilities of the residential unit. 
i. Latent: not visible, need to be torn down to discover (pipes in walls)
ii. Patent: things that are visible (walls, plaster)
3) A tenant who enters into a lease agreement with knowledge of any defect in the essential facilities cannot be said to have assumed the risk, thereby losing the protection of the warranty.
4) The warranty cannot be waived by any written permission in the lease or by oral agreement
c. Reasoning: The characteristics and nature of the Land Lord tenant relationship has changed. The Tenant is a residential tenant, commonly a city dweller. The LL is the most experienced in the unit and equipment attached to it, along with being financially suitable to make repairs. Additionally, the tenant is in a disadvantaged bargaining position compared to that of the landlord. 
6. Ways to bring a claim/cause of action
· The tenant must notify the LL of the defect and show that a reasonable time has lapsed.
a. Show that the Tenant notified the landlord of the deficiency or defect not known to the landlord and allow a reasonable time for its correction
b. TEST: 
1) The landlord had notice of the previously unknown defect and failed, within a reasonable time to repair it
i. Once notice is given then the landlord has a reasonable time to fix it. This is depending on the supply for repairmen
ii. Hilder v. St Peter: the Pf told the landlord about all of the defects and the LL acknowledged them and said that he would fix them
2) The defect, affecting habitability, existed during the time for which rent was withheld
i. Hilder v. St Peter: there was raw sewage, a front door with no lock on it, a broken window, and leaky pipes in both the kitchen and bathroom all during the time the Pf occupied the premises
ii. LL must provide and maintain, throughout tenancy period, premises that are safe, clean, and fit for human habitation to essential facilities. 
iii. Prima facie evidence of breach, look to:
1. A substantial violation of the applicable housing code which affects the health or safety of the tenant
2. Only essential facilities/common areas of the residential unit – jury decides (broken toilet is essential, Jacuzzi tub is not) – if it breaches a housing code, probably essential, factors:
a. Look to the relevant local or municipal housing code
b. Minimum housing code standards 
c. Absence of housing codes, see if the defect has an effect on the safety or health of the tenant
3. LL is not liable for defects caused by the tenant
4. If T knows of defects prior to move in, he does not lose protection under the warranty
5. Warranty of habitability cannot be waived
3) Once the reasonable time has passed and the landlord did not fix the defect then bring the cause of action
i. LL must have notice of defect and reasonable time for repair (in CA – 30 days is reasonable time)
ii. Hilder v. St Peter: the LL was notified about the defects and did not fix them at all. Often times the Pf herself would fix them for fear that her children would be hurt. 

7.  Measure of damages/remedy for breaching the implied warranty of habitability
· T chooses either K or Tort remedies; can put both on COA, but must choose one before trial.
a. If don’t have a breach of habitability then you would simply have a normal damage claim in a breach of K
b. Types of remedies for breach of warranty of habitability
1) K Remedies
i. (1) T can choose to stay in apartment and sue for back rent abatement, i.e., like I’ve been paying too much (diff. from constructive eviction).
ii. (2) T can move out, i.e., terminate the lease.  T won’t be liable for any more future rent and sue for rent abatement (past rent).
iii. (3) T can stay in apartment AND withhold rent AND sue for rent abatement.  
1. LL will try to evict T by way of unlawful detainer. T gets to raise the implied warranty of habitability as an affirmative defense. Powerful weapon as T.  
2. Withhold payment of future rent when there is a breach of implied warranty of habitability
3. Once fixed Tenant has the duty to pay rent again
iv.  (4) Repair and Deduct From Rent 
1. If the landlord is notified of the defect but fails to repair it within a reasonable amount of time, and the tenant subsequently repairs the defect, the tenant may deduct the expense of the repairs from future rent.
2. T can repair the problem and deduct the cost of the repair from rent
3. CA statute limits repair and deduct up to 1 month rent
2) Tort Remedies
i. (5) Discomfort and Emotional Distress Damages – sue for discomfort and annoyance; jury decides by applying the reasonable person test
1. Damages for annoyance and discomfort reasonable in light of the facts
ii. (6) Punitive Damages—Must be willful and wanton
· When a LL, after receiving notice of defect, fails to repair the facility that is essential to the health and safety of his or her tenant, an award of punitive damages is proper
1. Punish D to deter future conduct. 
2. Amount necessary to punish particular D – depends on D’s net worth
3. Hilder: violation if implied warranty is evidence itself of breach and sufficient to get punitive damages.
c. Rent Abatement –
1) Difference between what T has been paying and what apartment is worth.  Sort of like a refund of what T has been paying.  T can sue for rent abatement.  Negatives for T – you still live in shitty apartment; you better be right, because if you lose it will be on your record.  
2) More on Rent Abatement: Measure of Damages
i. Formulas for Calculating RA:
1. (Hilder) RA =
· Rental FMV as warranted minus rental value in defective condition
i. In Hilder, P received entire value of rent paid back (assumed that rent value in defective state was zero and rental value as warranted was what she paid for rent)
ii. Living in that home was better than living on the street
iii. She thought that apt had some value since didn’t move out
b. This formula allows the courts to manipulate rental value as warranted amount
i. Value = agreed rent amount in the lease amount OR
ii. Value = make it higher than lease amount (and value in defective condition is amount actually paid)
c. If get total rent abatement, know policy issues are present:
i. Unintended consequence is that people in underserved areas live in bad apartments that are substandard, but the alternative is that the LL's fix them up and the LL will then charge higher costs
2. (Minority) 
· RA = agreed rent (lease) minus value in defective condition
a. Allows for the existence of defective apartments as long as they are rented out at the market value.
b. Policy: people who can’t afford better housing, should live where they can afford, as long as they are not ripped off for rent.  Allows for low rent for crappy apartments because they are just charging what the apt is worth.
c. Hilder – against this view.  Instead, didn’t want to allow LL to maintain apartments in such defective state and allow these types of housing to proliferate.
3. (CA Rule) RA
· Rental value had it been properly maintained minus rental value in defective condition
a. CA rule is like Hilder, but phrased more clearly
4. Percentage Diminution: 
· Agreed rent less than % of lease-value lost by the tenant in consequence of the LL's breach
a.  Apartment was 50% bad, so you get half your rent back. 

8. Retaliatory Eviction
a. Old Common Law
1) Conventional CL gave LL virtually unlimited freedom to terminate a periodic tenancy and tenancies at will upon proper notice and to refuse to renew the expired terms. The LL’s reasons were irrelevant to the decision and they could be malevolent
b. Modern Approach—Statutes and Judicial Decisions
1) Most Jurisdictions forbid retaliatory action by LL’s renting residential spaces (exceptions apply to commercial units)
2) Tenants who bring a good-faith implied warranty of habitability claim then the LL will not be able to evict the tenant in a certain amount of time. 
i. If they  do then there is a rebuttable presumption of a retaliatory purpose 
ii. Common time period is 90-180 days
iii. Acts outside the period are also usually prohibited, but the tenant bears the burden of proof
3) CALIFORNIA:
i. Have both CL standards and Statutory
ii. Legislation does not override nor supercede the case law. So can not be violating the statute but in violation of the CL.
C. HYPO: L offers a small run-down house for rent at $100/month. T inspects the premises, finds a number of defects, and tell L that she will take the place as is, "but only at $50/month because that's all its worth in its condition." L agrees and T takes possession; subsequently she fails to pay any rent. In an eviction suit by L, may T assert breach of the implied warranty of habitability as a defense. What is the result? What damages?
1. In CA and Hilder the Tenant will win because there can be no waiver of the implied warranty of habitability of known or unapparent defects
2. No matter what, you are trying to prevent slum lords from renting out their properties to low-income individuals because of circumstance. 
3. LL will have to abide by habitability even if the condition is out of their control to remedy.
LAND TRANSACTIONS (Ch. 7)

I. Sale of Real Property--Background
A. Two Aspects to Real Estate Deals, 1) the contract and 2) the Deed/Title transfer
1. Contract: 
a. The contract for a real estate transaction needs to be in writing, according to Statute of Frauds
b. Real estate contracts (states parties’ rights during escrow period) are almost always executory, i.e., title isn’t transferred immediately upon signing the agreement/contract, because both buyer and seller must do certain things during the escrow period – the lag time between signing of a K (property off market) and closing (usually 60 days).  Real estate contracts must satisfy SOF – must be in writing.
c. The buyer will need to obtain a title search to satisfy herself and her lender that the seller can covey good title to the property or detail any encumbrances to title…Buyer will also obtain financing 
d. The K may have many contingencies that must be met in order for the deal to close (Get financing, inspection of the property and rescind if cost of remedying exceeds a threshold, etc.)
1) Buyers perform title search to satisfy, herself and lender, that the seller can convey good title to the property. 
2) Mortgage contingency…Buyer has time to obtain a mortgage and if can't then the deal could fall through.
3) Second contingency is that buyer will be allowed to obtain an inspection of the property and rescind the contract if the cost of remedying the problem exceeds some threshold
4) These are contingencies in the contract and the contract needs to expressly state these in the K in order for them to not be in breach for failure to perform on the contract despite one of the contingencies not occurring. They need to be express conditions

e. What are the motivations of the buyer and seller in respect to what the contract says.
1) Seller: Wants a K without contingencies because they don’t want the purchase to fall through
2) Buyer: wants a K with as many contingencies as can or overly broad ones where you can back out for any purpose
f. Note about brokers
1) Traditionally brokers have been prohibited from drafting legal documents, offering legal advice, or carrying out property closings 
i. A broker who performs any of these services may be found to have engaged in the unauthorized practice of law
2) However, in many jurisdictions,  brokers are permitted to fill in the blanks on simple or standardized legal forms on the ground that such acts are incidental to a brokers usual tasks
2. The Deed
a. Title Transfer: The Deed or written instrument that transfers title needs to be in writing, but does not need to be recorded for the conveyance to take effect (absent a recording statute). Once title has transferred the title must be transferred back for the ownership to change 
b. The deed is transferred at the close of the transaction and typically all of the parties are present to exchange the deeded instrument
1) EXCEPT in CA the transfer is handled by a third party escrow agent
i. Escrow company: a neutral party who holds documents and money during the lag period 
2) Closing: when documents (i.e., deed) and money exchange hands
	Hypo: Mother gifted the Land to the Daughter. The Mother deeded the property to the Daughter and the daughter accepted it. The mother needed the property back so the Daughter went to the deed and destroyed it. Who owns the property?
· The daughter still owns the property because even though the deed was destroyed it does not severe the title that was transferred to the daughter. The daughter will then have to write a deed to convey the deed
· The deed does not need to be recorded with the county or state in order for the conveyance of the transfer to be effective. The deed simply needs to be written for it to be effective. 
HYPO: Seller has a house that he wants to sell and wants to advertise. Typically, that would be done through a broker or real estate agent, paid a commission of 5-6% of the selling price, they will list and advertise the house in the Multiple Listing Service. The seller will rely on the broker to draft the contract and other documentation.  Buyer then looks for the house and finds a house that they like. Traditionally, they will put an offer on the house. The buyers broker and sellers broker will intermediate. They will then enter a K with the seller to purchase and sell the House. After the K is signed it is executory, i.e. events are needed to occur pursuant to the K, but the purchase still needs to close between the time the K is entered into and title is transferred. This time period is subject to negotiation (30-90days) called the escrow period. 
· In Ca. you can have any K you want. It can be drafted by a lawyer or broker. Traditionally a broker is the one that develops the K. 




. 
II. The Contract Of Sale Period
A. Contract Formation--Statues of Fraud
· For the sale of land or an interest in a property must be created or transferred by an instrument in writing signed by the party to be bound
1. Hypo: O conveys Blackacre to A by writing; then suffers financial setbacks and asks for the land back; A pulls the deed out of the drawer and gives it to O, who rips it up. Who owns Blackacre?  
a. A owns Blackacre.  O used a written instrument to transfer the land by a deed.  Therefore, A also has to use a written instrument to transfer land back; tearing up the deed just means that A no longer has written proof of the deed, but still has title. 
1. To satisfy the statute of Fraud
0. A memorandum of sale must, at a minimum, be signed by the party to be bound, describe the real estate, and state the price 
0. When a price has been agreed upon, most courts regard it as an essential term that must be set forth
0. But if no price was agreed upon, a court may imply an agreement to pay a reasonable price
1. Under Uniform Land Transaction Act the parties may enter into a binding, enforceable contract for sale of land without agreeing on the price. However, the agreement is not enforceable unless the parties refer to price and indicate the method they intend to use in fixing it

2. Exceptions to SOF: 
a. (a) Part Performance – allows the specific performance of oral agreements when particular acts have been performed by one of the parties to the agreement; 
1) Allows for specific enforcement of oral agreement when particular acts have been performed by one of the parties to the agreement
2) Theory 1) is that the acts of the parties substantially satisfy the evidentiary requirements of the Statute and 2) to prevent injurious reliance on the contract, if not enforced
3) If the acts make sense only having been performed pursuant to the oral contract (unequivocal referable to a contract of sale) they constitute party performance 
4) EXAMPLES: Buyer taking possession of the property, paying all or part of the purchase price  
b. (b) Estoppel – when unconscionable injury would result from denying enforcement of the oral K inducement & reliance.
1) Applies when unconscionable injury would result from denying enforcement of the oral contract after one party has been induced by the other seriously to change his position in reliance on the contract
2) May also apply when unjust enrichment would result if a party who has received the benefits of the other's performance were allowed to rely upon the Statute

B.  (B) Condition of Title—Marketability of Title
1. Background: Condition of Title: who owns interests in the property?
a.  Title is an accumulation of all interests in a property (e.g., liens, easements, encumbrances).  
b. The Buyer will want to know if the types of interests other people have on the property or the interest the Seller has in the property to ensure he gets what he wants and there are no liens or other interests that if not paid off or absolved will allow another party to foreclose on the property or a situation which will cause the value of the purchaser’s investment in the land to decrease. 
c. What type of title does the buyer or K require? 
d. Buyer needs to perform a title search in order to discover who owns what interest in land. 
e. Types of Title in property:
1) Co-Ownership (Tenant in Common, Joint Tenant), 
2) Liens (the right of another party to have a security interest in your property--party can foreclose on property if debt is defaulted on), 
3) Easements (someone has a right to use or cross your land, Utility easements), 
4) Future Interests, 
5) Leases
6) CCR, conditions covenants restrictions
f. Interest in title are not wiped out when the property is sold (contra see Recording acts)
2. Types of title Look to K to determine the required state of title that must be conveyed
a. “Clear Title” 
1) No restrictions against property (no encumbrances, liens, or easements; such title is rare because of cable or phone companies (great for B; bad for S)
2) If the seller delivers the title with any other title then the buyer can back out
i. This is pro-buyer and bad for the seller, because it is very difficult for a seller to get rid of all interests owned by everyone else (utility easements). 
ii. Buyer essentially has a get out of jail card and can back out 
b. “Any Encumbrances of Record” – 
1) B agrees to accept property in current state (great for S; bad for B) including all restrictions (liens, easements, etc.) 
2) Bad for buyer because agree before title search that any interest on the land is ok
c. “Insurable Title” – 
1) may be forcing yourself to buy a property w/ all kinds of title defects that the title insurance company is willing to insure; hard to re-sell (neutral language)
2) Title Ins. Co. – does title search, generates report, if they mess up and buyer is damaged, can collect from the insurance company.
d. CA Clause (compromise)
1) Title as reflected in records and buyer will subsequently approve it.  
i. The buyer will look at the encumbrances in the record and then decide if they accept or reject 
2) This gives the buyer a short time to look over the title in the records and decide to either approve of it and go forward with the sale or back out.
3) CA Residential Purchase Agreement (CA Assoc. of Realtors – good compromise form; not the law, but is used customarily in CA)
i. §12b Title & Vesting: state of title the buyer is willing to accept; after closing buyer cannot come back and sue
ii. §14 Time Periods: 7 days after the K is made, S has to provide B a preliminary title report – report which lists all parties that have interest in the property; buyer then has 17 days to look over the preliminary title report and decide whether to accept or cancel.
1. Buyer is buying with actual knowledge of the state of title – not as is
2. Has time to review the preliminary title report and cancel for any reason, but must exercise good faith.

e. Marketable Title as Standard – 
· Comes up in two ways (1) If K is silent regarding condition of title, then the court will use marketable title as the standard (up to court interpretation of what a marketable title is); or (2) Parties agree to some marketable title, but is inadequate. If title is unfavorable to the buyer then the buyer can back out without paying damages; however if it is a defect that the buyer can remedy or deal with then the buyer cannot back out. 
· Marketable Title: title that is free from reasonable doubt as such a reasonable, prudent, and intelligent buyer guided by competent legal advice would be willing to pay for and take this property. Title does not need to be perfect, just reasonable (flexible)
1) An implied condition of a contract of sale of land is that the seller must convey to buyer a “marketable title.” If seller cannot provide marketable title, buyer can rescind the K. 
2) Typically if the defect that the buyer can remedy or deal with then the buyer cannot back out, but the problem is that you will have to litigate
3) Private Restrictions: 
i. Majority Rule (CA): The very existence of a private restriction makes title unmarketable even if such a restriction is obvious and does not hurt property (e.g., lien, easement, anything not put by gov’t entity).  
a. In CA the buyer has a certain number of days to look at the title report and decide to back out or not. 
ii. Minority: If there’s an easement and it does not diminish property’s market then title is marketable.
4) Public Restrictions
i. Majority Rule: If a restriction on property is enunciated by government entity it does not make title unmarketable (e.g., zoning for residential homes)
5) For all other scenarios: marketable title should be free from reasonable doubt
i. Claim of AP: ok because may not actually have the title; just claim they do and can remedy the situation
ii. Misspelled name: ok if it looks like it was intended to refer to the same person.  If in title search, looking at deed, name is misspelled on deed, doesn’t make title unmarketable. Can fix the deed
1. HYPO: One deed in chain of title and grantee is Harry Zeke. The next deed is from  Harry Zekke to someone else. 
a. Title will be marketable or unmarketable depending on whether the individuals are separate people or not.
iii. Exposure to the hazard of litigation makes title doubtful and unmarketable – buyer can rescind the K.
C. Disclosure of Defects
· In CA, the NEW RULE IS the seller of a property must disclose 1) Material, 2) Known, and 3) Latent (non-readily observable) defects.  However, the OLD rule said that the seller did not have a duty to disclose defects under the doctrine of caveat emptor; however, contract law applied so the owner could not fraudulently convey, lie, conceal or misrepresent the facts. 
1. Does a seller have a duty to disclose defects?
a. If we find a duty and there is a breach, buyer can:
1) Rescind the K
2) Sue seller for damages
b. Lying & intentional fraud: seller is liable for all false affirmative statements (all jdx)

2. Old Rule: Caveat Emptor (“buyer beware”) – If I as seller don’t say anything, all good
· Seller has no duty to disclose defects – cannot lie, but no liability if silent
a. Buyer can inspect the property and find defects himself
1) Exception: when seller actively conceals OR creates the defects that buyer would not be able to find upon reasonable inspection  Caveat Emptor is not available and seller has duty to disclose.
2) Stems from tort law of misfeasance and non-feasance
i. If you caused the damage then you are liable
ii. If you simply walked by and did nothing about them making their decision you have no duty to help
3. New Rule (CA): 
· Seller has a duty to disclose the defect when 1) the seller knows about the defect that is 2) not readily observable (latent) and unknown by the buyer, which 3) materially affects the value of the property. (Common law; 3 elements; each is question of fact)
a. Johnson v. Davies: Facts: Pf bought the house from the Df. In the selling process the Df made representation that the roof of the house had no problems in it, despite knowing that it leaked. Buyer put down $31K deposit and Sellers vacated. It rained and buyer discovered water gushing through the roof in two rooms.
1) Held/Reasoning:  The court found on two grounds that the Df was liable to the Pf. 1) because the Df materially misrepresented the damage status of the roof so it was equivocated to fraud. 2) Court held that seller of all property has a duty to disclose defects to the buyer and if does not disclose then is liable to the buyer, even if the seller remains silent, if the defects are: 
i. Material defect – substantially effects the value of the property (e.g., leaking roof, not broken showerhead)
ii. Known to seller
iii. Latent – not known or readily observable to the buyer;  
b. Material Defect
· Substantially effects the value of the property (e.g., leaking roof, not broken showerhead) based on a 1) subjective and 2) objective test. 
1) Objective: Would a reasonable person attach importance to the defect in deciding to buy the property
i. Johnson v. Davies: A reasonable individual would place importance to a large leak or hole in the roof.
2) Subjective: Does the defect affect the value or desirability of the property to the buyer?
i. Johnson v. Davies:  The Pf did in fact place importance on the roof and the value of the house decreased because upon discovering of the facts that it was leaking they tried to rescind the contract. 
c. Known to the Seller
1) The seller must know of the material defect and know that the defects are not readily observable and unknown to the buyer
2) Johnson v. Davies: The Df in this case were found to have knowledge of the defects in the roof and the nature of the roof was such that it was not readily observable (latent) it leaked.
d. Not readily observable and unknown to the buyer 
1) The defects are unobservable to the buyer and are not within the reach of the diligent attention and observation of the buyer
2) Only have to disclose “latent” defects
i. E.G. do not have to disclose sexual predators in the area because that is in the public record that is easily discoverable. 
3) Johnson v. Davies: The leaky roof was not readily observable to the Pf’s because they could not be aware of it until it rained. 
4. Rationale for new rule: 
a. More fair because Caveat Emptor is an “unappetizing rule.”
b. More efficient.  Put the liability on person who has more information and more cheaply avoid the loss/mistake/risk - seller.  
c. The seller is not a guarantor of the property to the buyer
d. You want to minimize the risk of loss if there is a defect in the property even though the buyer paid a premium for it. 
1) It is cheaper and more efficient for the seller to tell the buyer the known defects so the buyer does not have to hire individuals to investigate the property-->its cheaper to the cost of the buyer to discover the defect
5. Statutory Duty to Disclose – 
a. Some states have passed statutes that require a seller to disclose certain information.  This is obligation in addition to common law duty above (caveat emptor or Johnson Rule).  
1) For example, CA has additional obligation, “Real Estate Transfer Disclosure Statement” (e.g., neighborhood noise problems, etc.)
b. If seller doesn’t give the form  buyer can rescind K
c. If seller gives the form  buyer can rescind w/in reasonable time after inspecting it.
d. The disclosure statement” is more for evidentiary purposes.  It asks about stuff that usually is not material.
e. CA Statue §1102.6
1) Form that a seller has to fill out and give to the buyer disclosing all the defects
2) Disclosure does not supersede case law but can supplement it, have to satisfy both. 
3) The seller only has to tell the buyer everything. The seller has no duty to remedy the defects just that the seller disclosed all material defects it knows about, that the buyer does not
4) [bookmark: _GoBack]EX: CA has a duty to disclose neighborhood noise problems or other nuisances
5) In re: to the "two prong" test- some states, including CA, have statutes requiring sellers to disclose certain issues or fill out specific forms, and that those statutes serve in addition to the common law duty to disclose, but don't supersede common law duty.  Specifically, CA has 1102.6, which is a form that sellers are supposed to fill out. 
i. If sellers don't, buyer can rescind the contract. 
ii. If seller fills out the form, buyer can rescind within a reasonable time after inspection. 
iii. In CA, sellers are supposed to fill out and provide buyers with disclosure forms and then buyers can inspect the house after receiving the form.
f. Shield/Stigma Statutes – laws passed by legislature that say you don’t have to disclose information in regards to a stigma, e.g., an individual who owned the house and had AIDS or if someone died in house etc.

6. “Inspection” 
a. Buyer needs to inspect the property for defects; if buyer finds any defects, can rescind the K
7. THE Seller shall declare all defects in order to avoid litigation about what is material. 
8. “As-is” Clauses 
a. Are NOT enforceable in CA
b. Generally enforceable elsewhere if the defect is reasonably discoverable and there is no fraud 
9. EXCEPTION: Courts will only waive defects that the buyer knows about, but not the ones he doesn’t know about


D. When can a buyer terminate a contract for sale of land?
1. If the contract has certain contingencies that haven’t been met before the closing, buyer or seller can back out of the sale w/o breach
2. If buyer backs out just because he doesn’t want to buy the property anymore, then there is breach and he’s liable to the seller for damages.
a. Seller’s Damages = K price – FMV on day of breach
1) Seller will always have damages in a falling market
3. If the inspector discovers a leak or the buyer cannot get financing, buyer can back out of the sale w/o breach only if the K provides for it.
4. Note: during the 30-60 day escrow period if buyer finds defect before closing, he can usually back out (if seller doesn’t want to fix).  But if something happens after closing, buyer can either (a) rescind K OR (b) sue seller for damages for the costs of fixing it.  
5. Damages for breach of K
a. HYPO: The buyer backs out of the K with a contract price of $800, 000 for the house. What are the seller's damages?
1) Damages: Contract Price (800,000) less the FMV on the date of the breach (i.e. the day it was supposed to close). 
i. Seller's generally can only recover if the market drops during the escrow period because if the market goes up then there is no damage. 
b. Hypo: Same as above, but now the seller breaches. What are the buyer's damages?
1) Damages: FMV @ closing less contract price. 
i. Buyers are hurt when the market is going up. 
III. The Deed Transaction
· A Deed is an instrument that conveys title of the property from the grantor to the grantee. 
· A property interest is usually conveyed by deed; however, the other ways a property can be transferred is 1) Adverse possession, 2) Will/Intestate Succession 3) Marriage, and 4) Court decree
A. Requirements of a Valid deed
1. Livery of Seisin –Historical 
a. Historical way of transferring property. 
b. Mystical ceremony to convey the land where grantor and grantee would visit the land and grantor would pass some dirt to the grantee.
2. Current Method--Essential Elements for a valid conveyance of land
a. (1) Identification of the parties (grantor/grantee names)
b. (2) It is customary to state that some consideration was paid by the grantee in the deed; however it is not needed
1) this is to raise the presumption that the grantee is a bona fide purchaser entitled to the protection of the recording acts
c. (3) Legal description of land/property
1) Government survey – government designated base lines, square grid, township corners
2) Metes and bounds – using degrees, minutes, second
3) Reference to street, number, or name of property, e.g., subdivision desc. 
d. (4) Verb indicating grantor’s intent to convey, e.g., “sell, grant, transfer to, conveys to, gives to” 
e. (5) Grantor’s signature
3. Items not needed for valid conveyance:
a. Grantee’s signature – deed is not a K, so don’t need signature by both parties
b. Valuable consideration – don’t need, but will be considered a gift and recording acts only protect purchasers against prior unrecorded instruments
c. Notarization – don’t need for valid deed; but if are recording the deed  need to notarize
4. Forgery and fraudulently delivered deeds
a. Forged
1) A forged deed is void
2) The grantor whose signature is forged to a deed prevails over all persons, including subsequent bona fide purchasers from the grantee who do not know the deed is forged
b. Fraud
1) A fraudulently conveyed deed is only voidable by the grantor in an action to the grantee, but a subsequent bona fide purchaser from the grantee who is unaware of the fraud prevails over the grantor
2) The law places the loss on the person who could have prevented the loss to the other
5. Merger Doctrine
a. MERGERS DOCTRINE: once the deed is delivered, that instrument supersedes anything said in the contract in relation to the description of the property, title, etc. 
b. HYPO: Grantor and grantee enter into a deal to buy a piece of property. The parties exchanged both a contract of sale and a deed. The grantee wants to sue the grantor on the deed
i. The deed prevails. 
ii. Ex. Contract says "Property shall be given free of title", but the deed says that there are certain liens on the property. 
1. The deed will prevail
B. Types of Deeds/Warranties: 
· If the condition of title is not in condition as warranted by the deed then grantee has cause of action against grantor. There are three types of deeds 1) Quitclaim deed, 2) Special Warranty deed, 3) General Warranty Deed, and 4) in CA the Grant Deed
1. Title Defect 
· Def: When grantor holds something less than what is on the legal description of a deed. 
· There is another interest in the title, e.g., easement, mortgage, sold mineral rights, lien, and encumbrances & NOT listed on a legal description of a deed.
a. Almost all property has a title defect because of things like a Utility Easement. Any interest, even if beneficial to the titleholder, is a title defect. 
b. However the type of deed conveyed determines the defect that the buyer and seller agree to convey/recieve

2. Quitclaim Deed
· Deed contains no warranties of title of any kind. It conveys whatever title the grantor has in the property (if any). 
1) Whatever rights I have, I convey to you (may be nothing)
b. “As is deed” – if grantor owns nothing, grantee has no cause of action
c. Allows transfers of property w/o assurance of absolute title (good for AP who want to sell their “interest” before the Stat. period is up)
1) Because there are no assurances of the state of title the buyer should seek a lower purchase price because they are unsure what they are getting from the seller
d. Hypo: A gives B quitclaim deed to Loyola Law School. A does not own Loyola Law School. Can B sue A on the deed?
1) No cannot sue on the deed, because a quitclaim deed transfers the entire interest of the seller’s property to the buyer. If the seller does not technically own the property then there are no defects in title in their property because they own nothing. So B cannot sue A because technically they have no defects-->may be a tort claim but this is a claim pursuant to a deed.
i. Technically like a "as-is" deed. Here, is my interest (if I have it) free from encumbrances or defects. 
ii. EX would be an adverse possessor selling title to the land they are adversely possession

3. Special Warranty Deed:
· Warranties only against grantor’s own acts, not title defects created by others (predecessors).
1) Does not warrant that Grantor has ownership/interest in the property, just that he/she didn’t do anything to it. 
2) The grantor can lists exceptions to the defects caused during his/her time period
b. If defect occurred prior to the grantor, he is not liable 
c. The only warranty is that the seller himself did nothing to cause a defect with the title (e.g., did not give an easement or lien, etc.) 
d. HYPO: O conveys to A, A to B, B to C. Anyone of the owners at any time can cloud the title (mortgage, easement, sell mineral rights, etc.). The deed between B and C is a special warranty deed. Can C sue on the deed against defects from O (mortgage on land) or A (easement)?
1) No, the Special warranty deed only gives assurance that the grantor did not cloud the title. However, it does not give assurances to the absolute title of the land or that any of the predecessor owners did anything to cloud the title (create defects). 
e. HYPO: Same as above. But, B issued an easement on the property title during his period of ownership. It is custom to give a Special Warranty Deed. What can B do to not get sued on the deed for the easement?
1) B will issue a special Warranty Deed, but then lists all the exceptions of defects they issued on the deed. For example, will issue the Special Warranty Deed describing the property and then say Except for the Easement
2) i.e. haven't created anything except the Easement
f. Grant Deed (used in CA to convey land, Civ. Code §1113)
1)  A “GRANT” implies that 
i. (a) The grantor has not conveyed the same estate or portion to someone else; and
ii. (b) Free from encumbrances made by grantor (liens, easements, conditions, etc.).

4. General Warranty Deed:
· Warrants against all defects in title, whether they arose 1) before (present covenants) or 2) after (future covenants) grantor took title (best protection for buyers – clean title)
a. Practically speaking, never give a general warranty deed unless you know exactly what you are conveying because the seller/grantor will be on the hook
b. Present Covenants 
· Can only breach these covenants at the time the deed is conveyed
1) Covenant of Seisin/Encumbrances: grantor is promising that he owns the estate he purports to convey.
i. Seisen: The grantor warrants that he/she owns the estate that he purports to convey 
1. Grantor needs to list the exceptions to what the Grantor does not own regardless of who created it, i.e., Other interests in the land (easements, liens, etc.)
2. Usually needs to be large chunks of land
ii. Encumbrances: Warrants that there are no small interests in the property owned by someone else. (e.g., liens, mortgages, easements, and covenants)
2) Covenant of Right to Convey: grantor warrants that he has the right to convey the property 
i. Applies to trust grantor may own the interest in the property but may not be able to convey his interest in the trust even though he has legal title, because he/she does not have legal power to transfer
c. Future Covenants – 
· Not breached when the deed is delivered, but in the future if someone who holds superior title (i.e. first in time) shows up and exercises title against the grantee. Which is typically performed when the grantee or successor is 1) evicted from the property, 2) buys up the paramount claims, or 3) is otherwise damaged. 
1) Covenant of General Warranty & Covenant of Quiet Enjoyment – grantor is promising that no one with better title will interfere with grantee’s possession and enjoyment of the property by assertion of superior title 
i. Covenant of General Warranty: Grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title
ii. Covenant of Quiet Enjoyment: The grantor warrants that the grantee will not be disturbed in possession and enjoyment of the property by assertion of a superior title (essentially the same as Gen warranty.) 
iii. Protects the buyer only if the person with paramount title is successful.
iv. Grantor will pay damages to grantee if someone asserts superior title to property. I.e., the Grantee has a cause of action against the grantor on the deed
2) Covenant of Further Assurance: 
i. Grantor is promising that he will execute any other documents required to perfect the title conveyed. 
3) Future covenants are warranties against claims.  Need to have a claim against you to give cause of action. 

d. Breach of Covenants
1) Present Covenants – breach at the moment the deed is conveyed
i. Hypo: O  A (GWD) B; B discovers that A didn’t own the land described in the deed.  Can B sue O on the present warranty?
1. Present warranty was breached at the time deed was transferred from OA
2. A (grantee) has chose in action – unused cause of action for breach of the covenant
3. Does the chose in action held by A pass to B when the land is sold?
a. Yes, if A expressly assigns chose in action to B (subsequent purchaser); B will have COA against O (SOL continues to run)
b. If A doesn’t expressly assign:
i. Majority: No, chose in action does NOT impliedly pass w/ transfer of property (B cannot sue O)
ii. Minority: Yes, chose in action does impliedly pass w/ transfer of property (B can sue O)

2) Future Covenants – breached at a future date when 3rd party w/ superior title exercises their rights or ousts the grantee
· Rule: future warranties run with the land to all successors in interest. It is only breached when the individual with superior title actually exercises their rights or ousts the grantee.
i. Brown v. Lober: Owner sold 80 acres of land to Bosts and retained 2/3rds of the mineral rights. Bosts then convey 80 acres to Brown under a General Warranty Deed, which contained no exceptions, i.e., warranting that they own it all even though they only own 1/3rd of the mineral rights. The Browns never performed a title search. 17 years later Browns contract to sell mineral rights for $6,000, but find out that they only own 1/3rd of mineral rights causing the price to decrease to $2,000. The present covenant of Seisin was breached at the time of the conveyance, but could not bring a claim because the SOL is 10 years and this was 17 years later, so SOL ran. Lawyer tried to bring an argument for a breach of future covenant. 
1. Covenant of Seisin – breached at the time deed was delivered.  Brown had a valid cause of action against Df at the time of the conveyance, but SOL of 10 years has already lapsed. So no claim
2. Covenant of Quiet Enjoyment – Although there was an individual who held superior title the covenant is NOT breached because the holder of superior title (owner holding 2/3 interest) has not come onto the property to claim the minerals  need an ouster or some damage to the grantee for the breach of future covenant.
3. Held: Brown cannot recover because he failed to do a title search & didn’t bring COA in time for “present covenant”. Also cannot sue for breach of covenant of quiet enjoyment until there has been an ouster. 
a. Rule: The future covenant of warranty and quiet enjoyment is only breached when you are actually ousted. Until someone enters the land to exercise his or her superior rights do you have a claim.
4. Reasoning: Future covenants are different than present ones because something has to happen in the future to your possession of the property
a. Until that does happen then you don’t have a suit. 
b. Brown could locate owner (O) of minerals and pay to oust himself – fraud, true owner has to act w/o incentive from an involved party.
c. However, would be okay if Brown contacted O to inform them of their rights & hope that O will come in and begin mining.
ii. Hypo: O  A (GWD)  B; X ousts B (breach of future warranty).  Can B sue O?  YES
1. Current owner has a COA against the original grantor who gave GWD (O) when the covenant was breached as long as: O is alive –OR– his estate is open (during probate period)
2. Until X shows up and ousts B, nothing B can do against O.
e. Statute of Limitations
1) Present Covenants – SOL begins to run as soon as the deed is conveyed
2) Future Covenants – SOL begins to run when covenant is broken (when someone w/ superior title comes to claim the land)
f. Measure of Damages
1) Breach of Covenant of Seisin – 
· Can recover all or part of the purchase price (dependent on how much in the breach); NOT current FMV.
2) Rationale: grantor should not be liable for future warranties breached many years in the future; fair for grantor to pay how much they benefited from the sale of the property (original price); buyers can protect themselves by doing title searches.
3) Hypo #1: O  A via GWD for $20k; current FMV is $30k
i. Property Rule – A can recover $20k only
4) Hypo #2: X ousts A and land is now worth $50k.  How much does A get under GWD by suing O? $20k only and not current market value.
g. Breach of Covenant Against Encumbrances:
1) If encumbrance is easily removable (e.g., mortgage) – measure of damages is the cost of removal.
2) If encumbrance is difficult to remove (e.g., restrictive covenant or easement) – measure of damages is difference in value between the land with the encumbrance and without the encumbrance.  
i. (Look at how much the warrantor received in the sale, not how much warrantor originally paid for the property).
3) In all cases damages are limited by the total price received by the warrantor.

	HYPO: By GWD A conveys Blackacre to B for $15k. By quitclaim deed B conveys Blackacre to C for $12k.  By GWD C conveys Blackacre to D for $20k.  O the true owner who never conveyed the property to anyone ousts D. At the time the FMV is $24k.  How much can C & D recover?
· D can recover $20k from C
· Breach of Covenant of Quiet Enjoyment or Seisin – given that SOL has not run out; $20k is amount that C received from the sale, cannot recover current FMV
· If C is judgment proof,  D can recover $15k from A.
· D can sue A because future covenants run with the land.  As long as A is alive, D can sue for $15k (limited to amount that A received)
· In minority jurisdiction, D can also sue for breach of present covenant of seisin that originated in A because chose in action impliedly passes when the property is sold. D has the same rights against A as B does.  Majority says no.
· Can C recover anything from B?
· No, C has no action against B because of Quitclaim deed, but can still sue A for $15k





C. Delivery of the Deed
· Only applies to real property. However, for an interest in a property to be effective the grantor must have a present intent to give up some interest in the property now.
· A present intent to transfer something now
· The deed will become presently operative	
1. Traditional Delivery of the Deed—Present Transfer
a. Grantor wants to defer grantee’s possession until grantor’s death or happening of another condition, wants to do it w/ a deed instead of a will. A deed must be delivered to be effective. A deed that is not delivered has no effect. (Can physically hand someone a deed, but not deliver it)
1) To be effective, the deed must be delivered w/ the intent it be presently operative. Thus, there must be an intent to convey an interest now (even if that interest is a future interest, as long as it is vested now although it might become possessory later)
i. If the deed is manually delivered the court will say there’s a presumption that there was a requisite intent for the deed to be presently operative; rebuttable
ii. However, simple delivery of the deed is not dispositive of an intent to transfer
b. Problems arise when deliver is:
1) (a) Donative or Gift related cases because people don’t convey property
i. If via will – needs to satisfy Statute of Wills
1. To transfer something after or at death you need a Will to do this, or intestate. In order to have property passed when someone dies you need a valid will (detailed based on states). For a will to be valid, it has to be
a.  1) Signed by the testator 
b. 2) Witnessed by two independent witnesses who are not recipients of the anything in the will;  AND 
c. 3) A declaration from the testator that it is their last will.
2) If grantors intent is to pass land only at his death – there is no delivery because no intent to make present conveyance
i. Can’t assume that the intent of the Grantor to convey the deed now. They may still want the deed to go to someone else or to use it
	· Hypo: Grantor owns property and has three children A, B, and C. He wants A to get the property. Grantor drafts a deed giving the deed to A, but sticks it in a safety deposit box because he does not want A to take possession of the property now because he is still alive. Additionally, he later writes a will that says" all my property should be equally divided amongst his children, A, B, and C." Grantor dies. Kids cleaning out the stuff and find the deed in the safety deposit box.  ISSUE: Who owns the property when the property dies?  (most common type of delivery cases)
· WAS THE DEED VALIDLY DELIVERED?--Present interest to convey interest in the property
· If it was A owns the property and is not part of the grantor's estate
· If No, then the grantor still owns the property. So the land will go pursuant to the will. 
· If the grantor owns the property then it passes pursuant to the will. However, the will does not work against any property that the Grantor does not own anymore
· A will try to argue that the deed is evident that the Grantor no longer owned the land and should not be dispersed pursuant to the will. 
· HYPO of No delivery: A couple who had a son, and the couple owned property. They wanted to deed the property at some point. They got a deed form and had it say the deed were to go his son and his wife. The son is supposed to go to a lawyer and see if it was done correctly. However, the son and wife went to the county recorder and recorded it. Later the wife divorces husband and claimed half of the property. 
Court ruled that the parents had no present intent to deed the property so the recording of the deed was invalid



2. Conditional Delivery
· When there is a conditional delivery of the deed there are separate approaches depending on whether the condition was written or oral.
a. Condition written in deed
· Most courts hold that a condition written in the deed, other than that of the grantor’s death, is effective 
1) Condition that is not the death of the grantor 
i. EX: "To John, when he graduates from law school"
1. Most courts do not have a problem with this given the condition is not the death of the grantor. Deed delivered when the condition is met. 
2. If the grantee records it then its great because it will be public record if someone wants to buy it
ii. Since it’s written, there is no dispute as to what was intended and courts will generally enforce.
iii. Delivery effective on happening of the stated condition
iv. If event does not occur, no delivery
2) Condition IS the death of the grantor (most courts holds future condition cannot be death of grantor)
i. EX: Title to pass to grantee on grantor's death
1. Most courts do not hold the future condition because the conveyance is deemed testamentary and formalities of a will are not complied with, it is void (no delivery)
2. Work around is convey a future interest and then grant a life estate to the Grantor, Or create a trust
b. Condition is not written in the deed (Oral Condition)
1) Majority: Condition is ignored and deed is transferred (Sweeney)
i. Sweeney v. Sweeney: Husband (Maurice) tried to keep his tavern away from his separated wife by conveying a deed from himself to his brother (John), which is valid. A second deed was drawn up w/ the oral condition that it was to be conveyed only if John died first (to protect his interest in the bar, 2nd deed conveyed back to Maurice if John died first). 
1. Held: Condition is ignored b/c oral conditions are typically void and held that there was a present intent to deliver the deed to John because of Maurice’s statement that the only way to protect Maurice was if John had the title. 
2. Ways that Maurice could have bestowed property in the scheme
a. Write condition in the deed (depends on what the court thinks you're doing)
b. Convey the property in a valid deed and then convey life estate back to Maurice
c. Create a revocable trust, place the property in the trust, and bestow the rights to Maurice for life
i. Property conveyed from M to a trust and specify rights and conditions of all the parties; need a lawyer to set up trust
d. Create a joint tenancy because if Maurice dies it all goes to John and vice versa
i. However downfall is a severance of a JT, or Maurice has less interest in the land
e. Conditional deed with a third party involved (I.e. escrow agent
ii. Benefit of Sweeny rule
1. Want people to be able to rely on the public record and know who owns the property
2. Prevents fraud from occurring of made up oral conditions
2) Minority: Uphold the condition (saying the delivery is good if the condition is met (Chillemi case)
i. Chillemi: soldier goes overseas & tells wife to record the deed if he dies, but if he returns home, the deed should be returned.  Court upheld the oral condition upon soldier’s return home.  Since he did not die overseas the condition was not met and no delivery.
3) Oral conditions not written in the deed are disregarded because:
i. Invites Fraud – parties make up conditions to suit specific situations
ii. Certainty in land titles – becomes questionable if oral conditions are not in the records
c. If oral condition is Grantor's Death
1) Majority: Follow Sweeney rule and uphold delivery (immediately) and ignore the condition (so the grantee gets it immediately before grantor dies)
2) Minority: refuse to give the deed effect on the grounds the deed is testamentary 
d. Delivery to a third person with a condition; Written or Oral 
1) Delivery is effective (how escrow works)
2) Minority: If condition is death, looks more like a will and void.   
3) Majority: A conditional deed with the condition written in it or Oral is valid, even if the condition is the grantor’s death, if it is delivered to a third party and is irrevocable (irrevocable delivery of a deed)
i. If the condition is the grantor's death--creates an immediate future interest in the grantee, with a life estate in the grantor. Title is deemed to immediately pass to the grantee with possession postponed until the grantor's death
ii. But the delivery to the third party must be irrevocable (Rosengrant Case)
iii. Rosengrant v. Rosengrant (pg 639): Uncle and Aunt wanted to give their property to their newphew and his wife, but wanted the deed to be transferred “If anything happened to them” because Aunt had cancer. The Uncle, Aunt and Nephew went to the bank and the Nephew testified there was a ceremonial transfer of the deed and then the Banker kept the deed in the vault until the Aunt and Uncle died. The letter in the vault had "J.W. Rosengrant or Harold H. Rosengrant" and Harold continued to use the property as his until he died. 
1. Held/rule: For delivery to take effect, the deed must be irretrievable by the grantor. Thus, if there is a condition on the transfer and the deed is irretrievable by the grantor then that is an effective transfer of a future interest in the land subject to a condition precedent. However, since the grantor’s name was on the letter and the grantor continued to operate the land as his own, infers that he could have changed his mind and gone to take the deed out of the depository and the transfer would have never been evidenced. Therefore, the delivery of the deed was invalid. 
	Hypo: Seller is ready to deliver a deed to buyer, but buyer does not yet have the money.  Seller says to buyer, “I’ll give you this deed now on condition that you pay me by the first of next month.” Buyer takes the deed and records, but doesn’t pay.    What’s seller’s remedy?
· Under Sweeney, Seller cannot get the land back.  Court disregards the oral condition.  You execute this deed; we’re not going to listen to oral testimony.  Seller can sue for breach of K, but that only gets you the money, but not the property.




IV. Financing Real Estate Transactions
There are multiple ways for an individual to finance their home sale, either by taking out 1) unsecured debt or 2) secured debt (i.e., mortgage). However, the type of remedy the creditor can obtain depends on the type of credit extended to the debtor and if that debt is securitized or not. 
A. Financing Property-Definitions
1. Debtor = borrower = mortgagor = Trustor
a. The person who gives the mortgage on the house in exchange for money
2. Creditor = lender = mortgage = beneficiary
a. The entity/person who gives the money in exchange for the mortgage interest in the house
3. Promissory Note: Essentially the IOU of the transaction, it details the terms of the debt (interest rate, payment period, type of debt, maturity date)
4. Security Document: the “Mortgage” or in CA the Deed of trust, it is how the lender “secures” repayment of his loan by taking an interest on the underlying asset
B. Unsecured Debt/Loan
· Def: The lender has no security interest in any of the debtors property in exchange for the debt/loan. The lender provides money to the debtor with the debtor pledging no assets in case of the debtor defaulting on the promissory note. 
1. Creditor can get a judgment and put a lien (security interest) on any assets to pay off the loan.  Judgment doesn’t give creditor anything until a lien is put on some assets
a. Can be cost of debt plus interest
2. However, the Lender needs to go retrieve the money; if buyer doesn’t have any money, tough luck
3. The lender can attempt to seize assets but there may be other creditors out for those same assets
4. Typically a higher interest rates for unsecured debt because the risk of repayment is higher

C. Secured Debt/Loan – best protection for lender
1. Def: At the time the loan is made the borrower gives the lender a security interest (lien) in a specific piece of property, which the lender has recourse to if the lender defaults on the loan
2. Background Information
a. When specific asset is used to secure the debt
b. In case of default, secured creditor will go after this asset to satisfy the debt
c. Secure creditors have priority over other creditors w/ unsecured debts – will be paid first before splitting proceeds among other creditors
d. What happens if the borrower defaults on the loan??
1) The Lender will foreclose on the loan and seize the asset in order to resell it to satisfy the loan. 
e. Security will ensure that the lender has an asset to seize if the debtor defaults so the debtor can obtain a lower interest rate because not as risky for the lender
3. To execute a secured loan need:
a. Promissory Note –document that evidences the obligation, it is the K
1) K which sets up payment terms w/ interest – K promising to pay the loan back
2) Debt: how much debt, interest rate, payable terms, due date, signature
b. Mortgage or Deed of Trust (CA) – Document that gives lender the security interest in the property; lender will record it in order to be able to use proceeds of sale and set up his priority in getting $ back in case of default
1) “The note is secured by the mortgage or deed of trust”
2) Procedure for Deed of trust
i. There are three individual parties 
1. Borrower= Trustor
2. Neutral Third Party= Trustee or someone in the business in doing transaction that holds the deed of trust
3. Lender=Beneficiary 
ii. The deed of trust will provide that if the trustor or borrower defaults on the loan then the beneficiary will call the trustee and issue a fair sale (private sale) 
1. No regulations to the price but the procedures of the sale and how it is published, when, advertised, and where it is conducted (want to determine market price)
c. In America you cannot give the deed to the underlying property in exchange for the loan. That is not enforceable anywhere in America. It will be seen as a mortgage and the lender will still have to foreclose. 
4. Real estate secured lending practices
a. Lender will look towards the collateral offered to see how much it is worth in comparison to the loan value (ie. Loan to Value of assets, LTV)
1) Creates a ratio of the % of the individual is borrowing against the value of the house
2) E.X: What does a 80% LTV mean?
i. The loan is 80% of the value of the house. 
3) This is important because it will determine how much of the loan is against the value of the house, it gives the cushion  in case the lender would have to foreclose. This is in regards to the downturn of the real estate market to ensure they still might get the value of the home
b. How do the lenders determine the LTV?
1) Get an appraiser to determine the value of the property by an objective third party appraiser (FDIC required)
5. Mortgage
a. Mort – gage = “dead pledge”
b. Historically, land was considered dead until the loan was paid off.
1) Title to the land stayed with the lender until borrower repaid full amount of the loan.  If the borrower defaulted, land stayed with the lender and sold to repay the loan (lender received payments + land; very unfair). 
2) Courts of Equity thought it was too harsh, so developed “Equity of Redemption” – right of the borrower to redeem the property (pay remaining balance + interest) w/in reasonable time
c. Equity: the FMV of the property over the amount of what borrower owes on the debt (FMV- Debt). 
1) The equity is affected by changes in the FMV (up or down) of the property in comparison to the amount of debt owed
i. 2 Ways to increase equity
1. Increase in FMV
2. Pay down debt
2) Previously refers to “equity of redemption”
3) However equity of redemption was unfair to lenders because didn’t know if borrower will ever come in to reclaim property.  In response, courts of equity said there is a judicial procedure that the lender can come in and foreclose the equity of redemption, i.e., “cut it off.” (Pendulum in favor of lender, to borrower, to some middle ground). 
d. Two Approaches to Mortgage:
1) English/Old Law – title transferred from the mortgagor to mortgagee and the mortgagee owned the land for the period of time while the mortgage was being paid off	Comment by Mark Goshgarian: Expand on these rules
2) American Law – title is NOT transferred, but it is simply a lien on the property (Lien Theory) – Harms v. Sprague (one of the JT’s used his share to put mortgage on property)
i. Liens on the property – buyer gets to keep the property, but does not get title.  If borrower cannot make mortgage payment, lender will foreclose the property, proceeds from the foreclosure sale goes to pay-off debts in order of the liens.
ii. If borrower pays off mortgage, the title does not transfer from mortgagor to mortgagee, rather mortgagor removes security interest.

D. Foreclosure	Comment by Mark Goshgarian: Need to go back through this…KNOW THE DEFICIENCY STATUTE!!!
1. Definition: Stops borrowers’ redemption rights after a certain period of time. If borrower doesn’t pay off the loan, the lender forecloses on the property to pay off the debt.
2. If FMV of the property drops and lender cannot recover full amount of the loan  can get deficiency judgment
a. Deficiency  – when property sells for less than value of the mortgage  (loan amount less FMV of the property)
b. Deficiency judgment – judgment against the borrower in the amount of the deficiency. 
3. (a) Judicial Foreclosure (lawsuit)—Rare in CA
a. Lender files a lawsuit in court
b. Court ensures that promissory note is valid, determines amount due, and orders the sale of the property to pay off the debt
c. Notice of sale is given to the owner
d. Then the sale is performed by law enforcement entity and certificate of sale is given to the highest bidder
e. Can get deficiency judgment
f. Buyer has a Statutory Right to Redeem
1) Original Owner can redeem the property after the foreclosure from the purchaser of foreclosed property – 1-year limitation to redeem. 
2) The Original Owner has to Pay the foreclosure sale price.  Not FMV at time of redemption. (diff. from equity of redemption, where could redeem before foreclosure from lender)
4.  (B) Deed of Trust System (used in CA)-- Power of Sale 
a. Trustor – borrower
b. Trustee – independent 3rd party
c. Beneficiary – lender
d. Power of Sale – if borrower defaults on the loan, trustee can sell the property (by private sale) and apply the proceeds to pay off the loan 
1) Title passes from trustor to the trustee, BUT just for the purpose of selling the property to satisfy the loan (trustee’s title is secondary title, primary title stays with the trustor and he has the right to do everything he wants on the property)
2) Lender CANNOT get deficiency judgment (§ 580(d))
e. Private Sale (part of Deed of Trust system)—Trustee sale 
1) Don’t need to go to court
2) Lender conducts private sale of the property
3) Can happen at a the office of the title insurance company
4) BUT lender CANNOT get a deficiency judgment
f. Foreclosing lender gets to do something that no other foreclosing bidder can do. They can bid their debt and don’t have to bid with cash. All other bidders have to bid with cash. 
g. Credit bid up to the unpaid balance of the loan.  Only the first trustee holder can issue a credit bid

h. First Step is that the borrower Defaults, then a notification of the default is given to the borrower and their intent to proceed with foreclosure remedies in a public sale if the loan is not paid,
1) Lender will have to tell the borrower and publish the property notice in the public to get bidders and get a FMV of the property--this is to protect the borrower because if the property goes for above the loan, costs, and interest then the excess will go to the borrower
2) Hypo: Real estate is being sold at forced public auction, with property going to highest bidder OR they go through a real estate process of staging
i. Property rarely goes for its market value at a foreclosure sale 
ii. Usually the most successful bidder is the bank that foreclosed the property. They then will take it and put it up for sale and stage it
i. The quickest the lender can go through the foreclosure process is four months (notice of foreclosure to individual, notice of public sale, bidder, etc.)
1) Hypo: What if the borrower lost their job and can't make payment on the loan. The value of the property is more than the loan and foreclosure begins. What would the borrower do?
i. The borrower will typically just stage and sell their property privately

j. Statutory Foreclosure Procedures in CA:
1) Borrower defaults
2) Beneficiary contacts the trustee
3) Trustee records a Notice of Default & borrower is notified (clock ticking)
4) Borrower has 3 months to remedy the problem 
5) If not remedied, then the trustee records Notice of Sale - document that sets time and place of sale; sale must take place at least 21 days after the Notice of Sale has been filed
6) Trustee publishes notice of sale in newspaper and posts on property (specified # of times)(publish once a week for 3 weeks)	Comment by Mark Goshgarian: What is this?
7) Borrower has absolute right to reinstate the loan up to 5 days before sale
i. Borrower can pay amount in arrears (entire past due amount + interest) 
ii. If within the 5 days – entire amount of the loan becomes due 
iii. Borrower can avoid foreclosure by selling the property and pay off the loan with proceeds (may have equity if FMV of property > loan value)
iv. Liens go away in foreclosure sale. NOT in regular sale.
8) If borrower does NOT reinstate, private sale is conducted (in CA most foreclosures are by private sale): 
i. In the county where the property is located 
ii. In the office of the trustee b/w hours of 9-5pm
iii. Fairly and openly by someone with experience conducting such sale – trustee under no obligation to obtain a reasonable price
iv. Property goes to the highest bidder.
v. Lender: can make a credit bid up to the amount owed on the loan. Only first trustee holder can issue a credit bid
vi. Other Bidders: sale must be by cash – each bidder must prove to the trustee that he has enough cash money to cover the sale price. Some jdx allow cashier’s check.
k. CA Code of Civil Procedure	Comment by Mark Goshgarian: Look up these statutes
1) § 726(a) - One action rule: Borrower has the right to make the lender foreclose on the property instead of going after him personally. 
i. Lender then chooses one type of foreclosure: judicial foreclosure OR power of sale. (Lenders cannot go after unsecured assets. Cannot sue personally)
2) § 580d - if the lender elects to foreclose under the Power of Sale foreclosure (private sale)  NO deficiency judgment. So if lender doesn’t want to lose out on the deficiency judgment, then should get judicial foreclosure.
3) § 580b - Lender gets NO deficiency judgment even in a judicial foreclosure:
i. If the loan was used to buy borrower’s primary residence (limited to 4 families max) 
ii. When seller is the lender
iii. If you refinance your home
iv. BUT if you do a second mortgage and default, that mortgage is not protected by 580(b).
)Even if a bank does do a judicial foreclosure, they are limited on deficiency judgements
(1)In a judicial foreclosure, under Statute 580(b)(3), if the home is a single family dwelling (up to four families), the bank still cannot get a deficiency judgement
(a)It is very rare to get a deficiency judgement in CA
(b)However, 580(b) does not cover vacation homes
(i)Same thing when it is an apartment building
(ii)It also does not apply to when you get an equity loan because that loan does not cover the home
1) (c)This is called anti-deficiency legislation so borrowers are pretty much 100% protected in CA	Comment by Mark Goshgarian: Integrate

2. Summary: NO Deficiency Judgment if
a. Foreclosure by private sale
b. Loan used to buy borrower’s primary residence
c. Seller is the lender
d. Borrower refinanced OR got equity line of credit on their home
	Hypo: Borrower’s default on 1st mortgage, bank forecloses and sells house for $50K. Who gets the money? Bank gets entire $50K
B. #1: M1 – secured
a. M2 – unsecured 
b. If borrower defaults on M1, M1’s lender gets paid from foreclosure and M2’s lender is only paid $ left over. SP doesn’t buy subject to previous mortgage.  
C. #2: M1 – secured (default)
a. M2 – secured  unsecured when 1st defaults
b. If borrower defaults on M1, M1’s lender gets paid from foreclosure proceeds. M2 is junior lender and debt goes from secured  unsecured & paid back only if enough $ is left after M1 is paid off. SP doesn’t buy subject to previous mortgage.
D. #3: M1 – secured (borrower continues to pay) – SP takes subject to M1
a. M2 – secured (default)
2. When 2nd mortgage forecloses, he’s a junior to the 1st and: it doesn’t wipe out foreclosure of the 1st. Who ever buys at the 2nd foreclosure, takes subject to the 1st mortgage.
HYPO: Home going into foreclosure. Value of the real estate is $150,000. Total unpaid debt at the time of the foreclosure is $100,000.  Assume it goes to foreclosure and a bidder comes to buy the property for $150,000. 
3. Unlikely that the foreclosure will go through. Typically the borrower will sell it to settle debts and kept $50K
4. The bidder needs to have cash or cash equivalents (cashiers checks) paid by the successful bidder. 
5. $100,000 goes to the lender as a result for the foreclosure sale
6. $50,000 goes to the borrower
Hypo: Same as above, but the house has a $40,000 second mortgage on it (usually a higher interest rate), which was recorded in the registrar. Still same amount paid. 
7. $100,000 to the 1st mortgage
8. $40,000 goes to the 2nd mortgage
9. $10,000 goes to the borrower. 
10. At the foreclosure sale the second mortgage gets cleared of any interests 
E. Foreclosing lender gets to do something that no other foreclosing bidder can do. They can bid their debt and don’t have to bid with cash. All other bidders have to bid with cash. 
F. Credit bid up to the unpaid balance of the loan.  Only the first trustee holder can issue a credit bid
G. EX: Buys-Down payment= unpaid loan amount
1. 130,000-20,000 = 110,000 
2. However the FMV decreased to $90,000, the unpaid loan amount is $110K. So if there is a sale then will only be paid back the $90K. There will still be a $20K loan stuck on the property
3. The loan sticks only on the property and is not wiped away from a sale, unless the debt is forgiven or paid back. 
4. What would happen is the bank will put in a credit bid at $90k and most likely end up with the property because that will be the FMV of the property and no one would want to pay more than the FMV especially with the outstanding principal amount of the mortgage that is stuck. 
5. The bank then will not release their security interest just because there is a new buyer because they want to get paid back. 
6. However this cycle further depresses the market because the bank will own the property and try to sell the property so a lot of supply on the market at a decreased price because the bank will just want to be paid back
H. Hypo: unpaid loan balance of $500,000 (including all fees and interest), the borrower defaults on this. The property is secured by a deed of trust in CA. What can the lender do to recoup the costs?
· ( CA. Civ Pro§726 CA One action rule) Statutorily If the lender has leant money and put themselves in a secured position by taking a security interest then the Lender has only one form of action which is to Foreclose on the property, they cannot sue the borrower personally.
· §726: there can only be but one form of actoin for recovery of any debt or enforcement of an right secured by mortgage upon real property
· Hypo: Individual is very successful and takes out a home loan, secured by a deed of trust. Individual decides to stop making the payment on the deed of trust with $500K outstanding and defaults. The bank cannot then go after the individual's personal assets or sue him personally for the outstanding balance. 
· Hypo (b): suppose the same situation but the property value drops to $400K with a outstanding mortgage balance of $500K. So the unpaid balance (i.e. the deficiency) is $100K so when the lender forecloses they are unpaid in the amount of $100K, after making their credit bid on the foreclosed house. Can they go after the borrower personally?
· §580D: No judgment shall be rendered for any deficiency, upon a note secured by a deed of trust that has been foreclosed on and then sold upon a power of sale. 
· I.e. Individual can walk away with no repercussions
· Go to court and get a judicial foreclosure--> §580(b) applies only in a judicial foreclosure: No deficiency judgment shall lie in any event for; (3) essentially every home loan made
· However §580(b) does not cover dwellings that the homeowner is not living in (i.e. a vacation house or apartment building)
· What if there is a large amount of equity in the home loan?
· The borrower is not taking out the home loan for purposes of purchasing the property but for other reasons so not protected under the statute. 



TITLE ASSURANCE (Ch. 8)

In order to assure an individual’s title in a property, an owner of the property, or purchaser can rely on 1) the recording system and subsequent recording acts to ensure they are getting title without encumbrances and/or the individual actually owns it and 2) the purchaser can buy title insurance as a way to further assure the value of their purchase
	A. General: Methods of Title Assurance (buyer protection) for title Defects
1. (A) Type of Deeds/Warranties from Seller: 
a. The Deed contains warranties regarding the legal state of the property being conveyed.
b. Warranty by the grantor – if title is not in the condition described in the deed, or instrument, that the seller gives to the buyer/grantee, then the grantee has a cause of action against the grantor
c. If grantor died or in a different country, then there’s no warranty
2. (B) Insurance: 
a. Grantee/Buyer gets an insurance policy from a title insurance company; if title has a defect, then grantee has a cause of action against the title insurance company
3. (C) Recording acts/title searches
4. (D) Registration of title: 
a. County recorder will attest that a certain property is owned by somebody (rarely used)
5. Fraud or duress is not included in any warranty because then there would be a tort claim. 



I. Recording System 
· Give rights to people who have recorded their instruments (deeds, etc.) against subsequent transfers or conveyances of the land to additional parties. Under the common law the individual with an earlier deed or interest prevails over all if they have received the interest from the same source, i.e., O. 
· However, in a situation when there O sold an interest in his property to two individuals at different points in time (purchaser, and bona-fide subsequent purchaser scenario) the first individual to records their interest in the property in accordance with the state’s statute (i.e. race, notice, or race notice) prevails over all other sources that received the interest from the same source.
A. If you have any sort of instrument that details any interest in real property then you can record it at the County Recorders office. 
1. However these recorded interests must be notarized in order for it to be recorded
B. Common Law
· Under common law the individual with an earlier deed or interest prevails over all (if gotten it from the same source O). Regardless of whether the interest was recorded or not. 
C. Recording Statute
· With recording statutes passed by the states the individual who records their interest in the property in accordance with the statute first (i.e. race, notice, or race notice) prevails over all other sources that received the interest from the same source. 
· Additionally, the individual who abides by the statute first takes and is a subsequent bona-fide purchaser their interest in the land free and clear of all other interests 1) not known by the bona-fide subsequent purchaser and 2) are unrecorded
1. Def: The subsequent purchaser B, who does not know (No notice of any kind,e.g., inquiry, constructive, or actual) of an earlier purchaser of the same property A, makes B a bona-fide purchaser. 
a. Then if B records before A then he has a higher interest in the land (Race JXD)
2. Purpose of recording acts is to build confidence in purchasers of land that there is not another individual who holds a prior interest in the property from showing up and taking the property or interest from underneath you
a. Without it would undermine the alienability of property because you can lose the property for a reason you do not know about because are not sure of the deed 
3. Subsequent bona-fide purchaser takes the property free and clear of all interests in the property 1) not known by the subsequent bona-fide purchaser and 2) are unrecorded 
D. Purpose of Recording Acts
1. Protects subsequent bona fide purchaser (BFP), a subsequent purchaser who doesn’t have knowledge of the prior issues, against prior unrecorded interests
a. Prior interests do not go away because of a property sale as long as those previous interests are recorded. 
2. Provides security in buying property that there is not another individual who holds a prior interest in the property from showing up and taking the property or interest from underneath you. 
a. It protects the alienability of property 
3. Gives notice of property interest to anyone who looks
4. Encourages recording of title and checking of title prior to purchase
5. Preserves instruments in a safe place
a. Do not have to hang onto the deed or protect it. They are centrally located
E. Two things to always do when purchasing property/property interests
1. Title Search
2. Record your interest in the property so subsequent purchasers are on notice of your interest
F. In CA:
1. Title documents need to be notarized prior to recording
2. Recorded at county recorder’s office in chronological order
3. Then, indexed (Grantor-Grantee Index or Tract Index)
4. In CA there is a statute that says no public records can indicate the address of a public official online, so all title searches have to be in paper at the county recorders office
G. The instrument does not need to be recorded to be valid, BUT recording is always encouraged for any instrument that affects interest in property.
1. Instrument – anything that affects title to property (easement, mortgage, equitable servitude, liens, etc.)
H. Hypo: O sells Blackacre to A (A doesn’t record); O also sells Blackacre to B.  Who has rights to Blackacre?
1. Common Law Rule: (w/o recording acts) – first in time wins  A wins
2. Recording Act: subsequent buyer always beats previous unrecorded buyer  B wins (if B looks and sees no title recorded by A – no actual or constructive notice)
I. Indexes (Two Types) and methods for searching
· In searching the index you search as far back as custom permits or to where the cost benefit analysis of the time to look indicates it is far enough. 
· The likelihood that something goes back X number of years, which hasn’t been resolved yet, is minimal. 
1. Tract Index – the parcel of land has a number associated with it (not common). 
2. Grantor/Grantee Index – indexed chronologically in alphabetical order according to the grantee or grantor’s surname (most common). To search title:	
a. 1. Start w/ present owner’s name and search in Grantee Index backward until you reach the original owner or gone “far enough” (depends on jdx). B--A--O
1) You want to see how and from whom every person in the chain of title ended up with their ownership.
b. 2. Then switch to Grantor Index and go forward until present, or until you find the next person they transferred full title to. O--A--B
1) Want to see to whom the Grantor’s may have given an/their interest to the land to and what type of interest they gave
2) You search title from the day the deed was granted not when it was recorded because the grantor may have recorded it late but gave interests in the property before recording the deed.
3) I.e., pick up all the claims and interests in title given by all of the owners
c. 3. If deed given in a specific year, but not recorded until few years later (e.g., conveyed in 1934, but recorded in 1939), must check overlap under both grantor and grantee to prevent dual grants, i.e. Bonafide purchasers, 
1) SEE RECORDING SYSTEM HANDOUT 
2) A deed that is recorded late (or after another deed/interest of the same kind), is outside the chain of title if the deed had already been transferred and recorded to another individual. Thus, there would be no constructive notice of transfer of title because it is outside the period of search and the new purchaser would not know about the interest in the property. 
J. Idem Sonans Doctrine – names that sound alike are equivalent 
· If the names sound alike, then they are equivalent so one should look up the other names.
· However under circumstances where the written name is material the doctrine is inapplicable. To be material a variance must be such the misspelling prejudices the opposite party. 
1. Orr (CA): Orr was in possession, as a recipient, of a $50,000 judgment lien against Elliott, but Elliott’s name on the judgment was misspelled by Orr’s attorney so when the Attorney recorded the lien it was not under Elliott’s chain of title on record. Elliott later sold the property with the lien to Byers; however, the lien did not show up during the title search because of the misspelled name. Byers did not have actual notice of the lien and argued that there was no constructive notice, as well, because the misspelled name was not filed in a way to be hooked into the chain of title. Orr argues that in a title search, should search under any alternative spellings or names that sound familiar.  
a. Rule: The burden/duty is on the party that is in the best position to avoid the risk or mistake, which is the individual who misspelled the name. And idem sonans does not apply to title searches
b. Held: Idem Sonans does not apply to title search because such a requirement would place too much of a burden on title searcher.  A subsequent purchaser should not have the burden to find all misspelled names to secure his or her title searches that would be too burdensome for the buyer because they would have to look up all the spellings for everybody in the chain of title for alternative names. 
c. Rationale: using idem sonans would place too much of a burden on title searcher and it would make title search more expensive (it would expand the scope of the title search far too much – every alternate spelling of every name). Orr was in the best position to both quickly and efficiently remedy the situation as opposed to imposing the burden on a subsequent purchaser to look up all of the alternative names of all the individuals in the chain of title which would make the title searches extremely expensive or put fear in the buyer that they will not be able to find an interest that is out there.
d. Hypo: Elizabeth owns Whiteacre and when she bought it she took it under the name Elizabeth Taylor, which is how she held title and the name it was recorded under. Later, Elizabeth married Eddie Fisher and began using the name Elizabeth Taylor Fisher. Elizabeth then borrowed money from A in exchange for a mortgage on the property. The mortgage had the name Elizabeth Taylor Fisher on it and was recorded/indexed under the name Elizabeth Taylor Fisher (so indexed under Fisher). Elizabeth then divorces Fisher, drops the name and later sells the property to Adam Sandler. She signs the deed as Elizabeth Taylor. Sandler had no actual notice of the mortgage. Who wins between Sandler and A, individual who holds the mortgage?
1) The issue is what will the title searcher find. 
i. If will should it, then Sandler would be on constructive notice and will own the property subject to the mortgage
ii. If it would not be found by a reasonable title search, then Sandler is a subsequent purchaser without constructive notice then not subject to the deed. 
2) Answer: Sandler wins against A because when he performs the title search (First Grantee Index, then Grantor Index) under the name on the Deed (Elizabeth Taylor) the mortgage interest recorded under Taylor Fisher will not come up in the title search because it is indexed under Fisher.  Whereas, Sandler will be looking under the name Taylor so the mortgage to Fisher will not show up and Sandler will not know to look under F. 
i. A should have done a title search to record the interest properly to ensure that the name on the instrument is correct and to protect yourself against people subsequent to you. If A would have done a title search they would have seen that there was no one that held title under the name Fisher and should have went back to Taylor and determine under what name title is recorded under. Then ask to convey the mortgage under the appropriate name so you are "hooked up" to the appropriate chain of title. 
ii. Name Change: The Grantor could record a name change from Taylor to Taylor Fisher, and then it will be recorded in the Grantee index so the subsequent purchasers would be put on notice to look under another name for property interests. 
2. Hyphenated Names
a. Hypo: What if her name was Taylor-Fisher? 
1) Then in the index it will be recorded as Taylor-Fisher. Courts have said that you do not have to look under hyphenated names that starts with their name because it will create too big of a burden for the subsequent purchasers or individuals doing a title search (similar to mispelled names or other names they may have went by). 
2) Needs to have the interest recorded as it is on the original Deed
3. Nicknames
a. What if Elizabeth Taylor goes by a nickname Betty Taylor, not Elizabeth, but the instrument is recorded under Elizabeth Taylor.  Instrument to A was recorded as Betty Taylor. Elizabeth Taylor then sells it to B as Elizabeth Taylor.
1) Courts say that if it is a common diminutive nickname then you would have to search under those as well
2) However the question for litigation is "What is a common nickname?" 
3) Always look to the individual who is in the best position to mitigate risk, damage, and costs
4. Middle Initial	Comment by Mark Goshgarian: Do you have to look under middle intials
a. If the middle initial is wrong, you disregard it and have to look under any middle initial. 
b. Disregard middle initial entirely
5. What if the county recorder indexes the interest wrong?
a. If through no fault of A the county recorder indexes it wrong, misspelled name or date etc., and B will not be able to find it in a reasonable title search. 
b. Neither A or B is in the wrong because no one is a cheaper cost avoider and everyone did the right thing. 
c. However, who wins in this situation?
1) Cases are split. 
2) Some courts say A wins and 
3) Others (including CA) say B wins, i.e. subsequent purchasers win
i. This is for a public policy issue saying that subsequent purchasers should not have to worry about individuals coming in saying they have a higher title
ii. Preserves alienability of title (same policy considerations as recording acts purpose)
4) This is a situation where title insurance plays a big role.
6. Wild Deed
a. A deed that is recorded in the index that is not “hooked up” to the chain of title so it will not be found by a title searcher

II.  (B) Recording Acts– 
· Only bona fide purchasers (purchasers for value) are protected under recording acts. There are three types of Recording act JXD 1) Race 2) Notice and 3) Race Notice
· Heirs and donees are NOT protected, but subsequent purchasers buying land from them are protected under the shelter rule.
A. Recording acts protect the marketability of land in terms of protecting the rights of bonafide subsequent purchasers (those without notice) who have recorded their interests in accordance with the state’s statute. 
** ALWAYS READ THE STATUTE TITLE PROBLEMS FROM BOTTOM TO TOP OR ELSE YOU MAY GET THE PROBLEM WRONG. 

B. Three Types of Recording Acts
· If a bona-fide subsequent purchaser takes an interest in property and records the deed in compliance with the states recording act, either 1) race statute 2) notice statute or 3) race-notice statute, then they take the interest in the property without regard to the rights of the previous interest holder.
C. (1) Race Statute: (NC & LA only) 
· Requirement: The first to record wins
1. Benefits: crystal clear because whoever gets to county recording office first with the recording instrument wins the race.  
2. Disadvantages: if B knows about A, and records ahead of A isn’t really fair because the whole point of recording act is to protect the market; this is just cheating.  In response, courts began to import lack of notice requirements into state statutes.

	Hypo: O conveys to A, A does not record the interest. O conveys to B and knows about the conveyance to A. B then records the interest. Who wins?
· B wins in a race statute because B is first. So B takes the property without A’s rights, A’s rights are eliminated because he did not record them in compliance with the statute. 
· Only one requirement here, record first!  
Hypo: OA  & OB; 
· A wins.  Recording statutes are very easy to protect yourself from subsequent purchase.
· (If someone records = underline; a = actual notice).




D. Notice Statute: (MJRTY) 
1. Subsequent purchaser wins only if:
a. He’s a bona-fide purchaser -AND-
b. Buys without notice of prior instrument
2. Recording is irrelevant.  Subsequent purchaser does not need to record first, only needs to NOT have any notice.
3. Protects a subsequent purchaser against prior unrecorded instruments even though the subsequent purchaser fails to record
4. Notice statutes aren’t as clear as race statute because there is an issue of who knew about who, etc.  There are issues of who was last.
5. Notice statutes are less efficient than race statutes because, e.g., C would have to know (off the record) that B really was subsequent to A and B didn’t have actual notice of A when B bought.  C has to figure out and gamble, trusting the fact pattern as B is describing.  
6. Bona-fide Purchaser
· When the property is purchased for value, it is not given as a gift or willed, the individual is a bona fide purchaser and subsequent bona fide purchaser is protected against prior unrecorded interests.  
a. Exceptions to BFP Rule:
1) Forged Deed
· Rule: In a case of a forged deed, subsequent purchaser will lose to the true owner even if he is a BFP.
i. Hypo: O  A (A forged the deed); AB*
1. Recording acts intend to protect subsequent purchaser (B in this case), but here, there are two innocent parties – O & B; O wins
ii. Public property against peoples property being stollen
2) Stolen Deed
i. Same as above, but A steals O’s deed from a safe deposit box, records it and sells to BFP
ii. Treat it like a forged deed – O wins over B, even if B is a BFP
3) EXCEPTION: Fraudulently Delivered DEED
1. A fraudulently conveyed deed is only voidable by the grantor in an action to the grantee, but a subsequent bona fide purchaser from the grantee who is unaware of the fraud prevails over the grantor
ii. NOTE: Exception not available to fraudulently obtained deed
1. E.g., if A tricked O into signing over the deed, then O looks more at fault and court say go back to original rule – subsequent BFP wins – B wins.
2. Hypo: O has made a deed out to A, but has given it to a third party and says do not give the deed to A until A does something (usually the purchase price). However, A then gets the deed without satisfying the condition. A then sells the deed to B who is a bonafide purchaser. Who wins between O and B?
· Courts hold that B wins because O is more culpable. And B is innocent. O determined the Escrow agent and put in motion the events to transfer the deed so it is more the fault of his then the bonafide purchaser.
7. Notice-Types of notice
a. Actual Notice: subsequent purchaser actually knows of the prior conveyance (can find through title search, common knowledge in the community)
b. Constructive Notice: notice you would have found had you done the title search.  Notice the law deems you to have notice regardless of actual notice
1) Record Notice – notice one has based on properly recorded instruments 
2) Inquiry Notice – notice you’d find from a reasonable inquiry into the records and possession of property, i.e., there are some facts that ought to make you inquire/suspicious about a prior interest.  Two common ways of getting inquiry notice.
i. Recording of Commercial Leases	Comment by Mark Goshgarian: Put in HYPO about the McDonalds in the Mall. 
1. Commercial leases are generally long, so only a memorandum of lease is recorded. Jurisdictions are split on whether recorded memorandum of lease puts a subsequent purchaser on inquiry notice of contents of full lease:
· Some jdx: No inquiry notice
· Other jdx: Inquiry notice exists - memorandum of lease gives constructive notice of contents of the lease
2. Hypo: The owner entered into a lease with A saying only A has the right to be the only restaurant in the complex. The owner records the memorandum of the lease which does not state that term. Later B, a restaurant, agrees to a lease on the same premises. Does B have notice of the lease? What about inquiry notice?
· B does not have actual notice because B did not read the lease or see that actual provision so cannot know that. They adopted the subsequent purchaser so ok
· However what about inquiry notice?
· Courts are split on imposing the subsequent purchaser is on inquiry notice
· The split is on the type of evidence that can be used to trigger this inquiry not

ii. (a) Inquiry Found in Records – Harper v. Paradise
1. Facts: Maude Harper received a deed from Susan of a life estate with remainder in fee simple, it was unrecorded and was later lost or destroyed. Susan died and Susan’s heirs then gave Maude a substitute quitclaim deed, which included recitals of the original deed.  Through a series of transactions the 2nd deed ends up in the hands of Paradise. Maude dies and her heirs find the first deed with the remainder in fee simple. Court held that although Paradise did not have actual or constructive notice, he should have been on inquiry notice because the second deed referenced the original grant of life estate to Maude.
2. Rule: When an instrument makes reference to a prior unrecorded deed that had been lost or destroyed or had not been found, then the purchaser needs to make a reasonable inquiry about the contents of the unrecorded deed. If they do not make a reasonable inquiry then they take the risk of their deed not being enforceable. 
3. Held: Paradise lost their right to the land because of recitals of the 2nd deed to the 1st unrecorded deed, putting the subsequent purchasers on notice, and Paradise did not make a reasonable inquiry. 
4. Main point: not only have to look out for notice in records, but also look out for hints suggesting prior unrecorded interests.  Need to go read the instruments
iii. (b) Inquiry from possession of property-Waldorff Ins. v. Eglin Bank	Comment by Mark Goshgarian: Make the facts better
1. Bank records 1st in 1974, but here is the subsequent purchaser because Waldorff got equitable interest in the property when signed the K in 1973.  Court held that although Bank was not on actual or constructive notice, possession of premises gives inquiry notice.  If Bank made an inquiry and inspected unit 111, they would find that someone is already occupying the premises.
8. Shelter Rule: subsequent purchaser who buys from a BFP is sheltered by his grantor’s good title even if he/she does not technically win against an interest that was recorded and should have had notice. 
a. Applies in Notice and Race-Notice jurisdictions
b. If subsequent purchaser doesn’t win under the recording act, ALWAYS check to see if previous grantor had good title  may still win under shelter rule 
c. Hypo: O grants deed to A. A does not record. O then grants deed to B, BFP, and no notice. B records. A then records. B then grants the deed to C. Who wins?
1) C wins because it is sheltered by B’s good title because B did not have notice of A’s deed when he/she purchased it. Therefore, he has priority over A’s interest. Nonetheless, A recorded. However, C does not lose to A because it would prevent the alienability of B’s title so C is “sheltered” by B’s good title and prevails over A.
d. Hypo: O conveys to A, then O conveys to B. They get into a well-publicized fight over the property and a lot of the readers of the town know that A and B claim equal interest in the property. However, B took the property without actual or constructive notice of the property. Now B wants to sell to C, who lives in the town should have known (constructive notice). 
1) Under notice statute B wins because no known notice. Under the shelter rule C would be protected by B's interest under the notice statute. C would be ok to purchase and sell the property later under this rule. 

	Hypo: 
· O (son-in-law)  A (mom who lives w/ O)
· O  B* (bank)
· O defaults and when bank comes to repossess the land, A takes out the deed and claims prior interest. Bank wins - doesn’t need to figure out ALL people who live on the property, just looking for possession that is inconsistent with title. Since both mom and son-in-law live on the property  not inconsistent & no notice.

· Hypo:
· LL is selling 50 unit apt building to A, who is on inquiry notice of all the T’s. Prior to purchase, A can request estoppel certificates from each T, which declare their interest in the property that is not already listed in the lease (i.e. oral agreements, rights to purchase the building, pre-paid rent). If T fails to respond, he will be estopped from asserting his rights later.

· Hypo: OA & OBa – who wins? 	
· On this fact pattern, B didn’t have constructive notice because A didn’t record.  But it says that B has actual notice.  Since the statute requires that B not have notice, B loses because he has actual notice per the fact pattern.  

· Hypo: OA; OB; AA – who wins?  
· B is still subsequent purchaser.  Under race statute, B loses.  Under notice statute, B wins because when he bought he had no notice of A; he didn’t actually know and the recordation was done after B did title search.

· Hypo: OA; OB – who wins?
· Both conveyances happen at the same time.  Neither A or B has notice; we need to argue that our client is last under notice statute.  Under race statute, it’s very important who’s last.

· Hypo: OA; OB – who wins? 
· B wins even though he never records.  Just because you win, you better record otherwise some subsequent guy will be beat you out.  You can always defeat under any statute as long as you record in a way that’s found in a title search (e.g., spelled correctly).

· Hypo: OA; OB; AA; BB – who wins? 
· Under race statute, A wins.  Under notice statute, B wins (irrelevant that A records B because all we look at is whether B was on notice).

· Hypo: OA; OB; AA; BBC – what’s C’s problem if he purchases from B?  
· C would be on constructive notice of A recording. This puts C and B in a predicament.  The problem is that we already established B beats A, under notice statute, so given that B beats A, what good is that to B if he lacks the capacity to convey the land to someone else like C?  If you just apply notice statute, nobody will buy from B.
· Shelter Rule – C does win here because he has to win to allow B to gets fruits of winning against A.  However, C doesn’t beat A under notice statute because C doesn’t qualify since he’s on constructive notice of A.  C beats A under Shelter, if the guy you are buying from you would’ve beat the guy you were litigating against (B vs. A) then C gets sheltered under B’s interest, i.e., C gets to stand in B’s shoes to win. It protects B’s market.  This applies to all three types.

· Hypo: OA; OB; (B claims no notice of A and this is widely publicized in small town).  	
· Court holds B wins since he had no actual notice.  BCa (B would never be able to sell to anybody because everybody knows about A’s prior interest).  This where shelter rule comes into effect.  




E. Race-Notice Statute (CA): 
1. Subsequent purchaser wins only if:
a. No notice of prior instrument -AND-
b. Records first (before prior instrument is recorded)
1) Otherwise, reverts to common law first in time rule
2) Look at when the property was bought
2. Hypo: OA; OB; AA; BB who wins? Does B meet requirements of race notice statute?  Did he take without notice of A? 
a. Yes.  
b. Did B record before A? 
1) No.  Therefore, B loses and A wins.  B should have recorded as soon as he received land to protect himself.
3. What’s the virtue of race-notice statute? 
a.  Serves to incentivize people to record (although it’s true of all).  More clear than notice statute.
4. Shelter Rule: subsequent purchaser who buys from a BFP is sheltered by his grantor’s good title.
a. Applies in Notice and Race-Notice jurisdictions
5. EXCEPTION to Race Notice: Zimmer Rule – only in Race-Notice jdx (followed by ½ Race-Notice states, CA follows it)
· To get the benefits of the Race Notice JXD the purchaser must ensure that all prior conveyances in their chain of title have recorded their interest. If not then cannot qualify in the race notice JXD because there may be wild deeds. 
1) Subsequent purchaser wins only if:
i. Records First -AND-
ii. ALL prior purchasers in his chain of title also recorded
2) Hypo: OA;OB*; B*C*;AA
i. Race-Notice (Regular) – C wins because he’s a subsequent purchaser w/ no actual or constructive notice of A and recorded first
ii. Race-Notice (Zimmer) – A wins because B did not record before conveying to C
b. Exceptions to BFP Rule:
1) Forged Deed
· Rule: In a case of a forged deed, subsequent purchaser will lose to the true owner even if he is a BFP.
i. Hypo: O  A (A forged the deed); AB*
1. Recording acts intend to protect subsequent purchaser (B in this case), but here, there are two innocent parties – O & B; O wins
ii. Public property against peoples property being stollen
2) Stolen Deed
i. Same as above, but A steals O’s deed from a safe deposit box, records it and sells to BFP
ii. Treat it like a forged deed – O wins over B, even if B is a BFP
3) EXCEPTION: Fraudulently Delivered DEED
1. A fraudulently conveyed deed is only voidable by the grantor in an action to the grantee, but a subsequent bona fide purchaser from the grantee who is unaware of the fraud prevails over the grantor
ii. NOTE: Exception not available to fraudulently obtained deed
1. E.g., if A tricked O into signing over the deed, then O looks more at fault and court say go back to original rule – subsequent BFP wins – B wins.
F. Chain of Title Problems
1. Chain of Title – chronology of transfer of title OR instruments that the title searcher is responsible for finding to be on constructive notice
2. Wild Deed – a deed that is recorded and indexed, but is outside the chain of title
a. Subsequent purchaser will NOT be able to find this deed because another deed in the chain was not recorded  subsequent purchaser will not be on constructive notice
· On public policy, Courts have adopted a rule that if a deed cannot be found, because it is outside of the title search or is a wild deed, it does not count as being recorded first in a race notice state and the Bona-fide subsequent purchaser with no notice will always win because C will never find the deed in his/her title search. 
· Policy: if wild deeds prevailed then people would be afraid of buying property
3. However Some JXD have different types of title searches
a. Extended title search: It is not sufficient to switch Grantor's in the Grantor index when that particular grantor acquires the property. You must search all Grantor's name all the way to the present for purpose of picking up late recorded interests and then from those late recorded interests you search all fo those to the present.
1) In NY: C would lose because they would be on notice of A through the extended title search and the fact that the shelter rule does not apply due to B having notice of A or being a donee.
2) What has developed in practice in these states is that the title company will not do the extended title search because the odds of having a late recorded interest is sufficiently low compared to the cost of doing the search. So the Insurance companies don't do it and risk having to pay the title insurance instead of the search. 
b. Hypo: O, has a recorded deed, sells property to A. A does not record the Deed. A then sells the property to B, who records the deed. Later, C buys the property from O and records the deed. Who wins?
1) In this situation, C wins because C would have no notice of B because in the title search C would not find the chain of title from O to B because in the Grantor or Grantee indexes there would be no indication A exists because A did not record the deed so C wouldn't know to look at A or to find the deed under B. The A to B deed is "Wild" because it is not hooked up to the chain of title. 
2) B should have forced A to record the deed and would not buy the property unless A records the deed so don't have to worry about a subsequent purchaser
3) For C to win in a Race Notice Jurisdiction C must not only have no notice but must be first
c. Hypo: OA (O dies; then whatever O owns goes to) O ---------H; HB
1) B has to win because he didn’t know about A.  Once someone dies owning land, the marketability of land would cease to exist.  Under Public Policy B wins, otherwise nobody would buy land.  This is why we always look at the subsequent purchase.
i. Notice = B wins
ii. Race = B wins
iii. Race-Notice = B wins
d. Hypo: OA; A wins if O changes mind
1) OA; O --------- H; A wins because H is not a subsequent purchase for value.  We don’t need to protect market for people getting gifts; just purchasers.  So H never inherits Blackacre, yet even though A would beat H, B buying from H will beat A, even though H never owned Blackacre.  A should just record, because if A record he always wins.
e. HYPO: O, has a recorded deed, he sells it to A, who does not record his deed. O then sells the property to B, who either has notice or is a donee, and records the interest. A then records the interest. B then sells the property to C who records the interest. Who wins?
1) C wins because in the title search you go backwards through the Grantee’s index and search to see when B got the deed and when O got the deed all the way backing in time. Then when going through the Grantor’s index you search from the back of the index moving forward to trace the chain of title to each subsequent purchasers from the first deed and any other interests on the land. So when you get to O to B transfer deed you will then switch to look under B because he recorded it before A and will be in the Index first. So the person searching title will not continue to look under O to see other later conveyances. Will switch to B once get to that transfer and look forward in the index to see if B conveyed the interest to anyone else to protect C. 
4. Hypo:
a. OA
b. AB
c. OC*
1) C wins in all jdx. If C looks under O in the grantor index, will never find AB deed to B because O only granted to A, who did not record.  B is considered a wild deed because it is outside the chain of title.  Although B recorded 1st, it doesn’t give any actual or constructive notice to C since it’s wild  so treat B as if didn’t record.
5. Hypo: Elizabeth Taylor owns Blackacre, and the record title is in her name.  Elizabeth marries Eddie Fisher and gives a mortgage in Blackacre to Carol Burnett, signing the mortgage “Elizabeth Taylor Fisher.”  This mortgage is indexed under the name of “Fisher.”  Subsequently Elizabeth divorces Eddie, resumes her maiden name, and sells Blackacre too Adam Sandler, signing the deed, “Elizabeth Taylor.”  Sandler has no actual notice of the Burnett mortgage.  Does Sandler prevail over Burnett? Sandler prevails because it’s a wild deed – since not indexed under Taylor (maiden name) or recorded ET’s name change so that subsequent purchaser’s would have notice of her name change.
6. Some courts require to search under traditional Anglo-American nicknames (e.g., look for Bill if name is William)
a. Don’t need to look under all nicknames
b. If common first and last name, look at middle initial or at facts suggesting location of property
7. If everything is right, but county clerk makes a mistake?  (Jdx split) 
a. CA Rule: Holds for subsequent purchaser buyer because seller could’ve checked, but then again this is quite the burden for buyer.
8. Hypo: Owner conveys Blackacre & easement to Blackacre to A, who records.  O then conveys Blackacre to B, who has no knowledge of easement to A.  Jdx split whether B, as a subsequent purchaser, is on constructive notice of easement by A.	Comment by Mark Goshgarian: What?
a. ½ jdx – B should take Blackacre free of easements, not on notice
b. ½ jdx – B must expand the title search & search other land granted by same grantor to find dual grants/restrictions
9. Scope of Title Search:
a. Hypo: AB; OA; AC*
1) If A conveys something they didn’t own, but later acquire it, A wil be estopped from preventing B to keep the land (by claiming no right to convey before).  This situation is very remote, 99% of jdx say that expanding title search is not necessary.

III. Title Insurance
· Title insurance developed because of the inadequacies and inefficiencies of the public records in protecting private titles. Title insurance, only runs with the owners interest in the property, covers the defects in the properties title that are not enumerated on the title insurance policy as an exception. 
· Title insurance guarantees that the insurance company has searched the public records and insures against any defects in the public records, unless such defects are specifically excepted or excluded from coverage in the policy
A. Two General Rules
1. Always record your interest
2. Buy title insurance
B. Title insurance is used to insure against defects of title in public records
1. Title insurance says that “as of a certain date the title is in a specified way and we insure against this” as a result if title is not in the way enumerated, there is a cause of action against the insurance company for the value of the defect in title 
2. Hypo: Buying a piece of property and had you done a title search you would have found that there is a $1M mortgage recorded, a $5K tax lien, a easement for you neighbor to raise capital, a utility easement,  and a CCR saying the homeowner could only have a red tiled roof. The person then buys title insurance. 
a. The title insurance will search the records and find all of these interests, lists them as exceptions on the insurance and assures that there is nothing else. The title insurance assures against all other interests on the property not listed 
1) "Subject to the exclusions and exceptions included in Schedule B"
2) Insurance assures you have clear title other than the exceptions and exclusions listed
b. CA Process: You see the list of exceptions before the sale closes in the form of a preliminary title report provided by the seller giving the Buyer a certain number of days to back out of the deal
C. PAYMENT: Insured pays a one time premium; continues for as long as purchaser maintains an interest in the property (title insurance does not run with the land)
1. Premium is based on the amount of the insurance purchased
a. Homeowner’s policy= Amount of Purchase Price of the Property
b. Lender’s policy=the amount of the loan
D. Many title insurance companies use American Land Title Association (ALTA) as uniform policy form
1. Title insurance will protect the buyer against many risks that would not be disclosed even by the most careful title search. Everything that is found and specifically listed on the policy is NOT covered.
E. Standard policy insures:
1. Everything not excluded by the policy & says that there is nothing else out there other than the interests already found
2. Title to the estate
F. Types of Title insurance:
1. Owners Policy
a. Insures that the owner has a certain interest in the property
b. A K between the owner and the insured determines policies. So what is insured depends on what the policy says
c. Two types of Owners Policies that a person can choose from
1) Standard Policy
i. Insures all types of property
ii. Most insurance companies use the same ALTA form
2) Homeowners Policy
i. Only single family homes can get this
1.  multi-unit, commercial, agricultural policies cannot get homeowners policy
ii. Uses Alta form
iii. Covers more than the standard
2. Lenders Policy
a. IF an owner gets a loan the lender will insist that the owner purchase a lenders policy on top of the owners policy
b. This insures that 1) the lender has first priority if the mortgage is recorded and 2) that the owner has a certain interest in the property 
G. What title insurance covers:
1. Forged Deeds
2. If the insurance company missed something in the title search
3. As of the day the insurance is purchased they guarantee that no one is ahead of you (higher priority interest) in the chain of title. 
4. Marketability of Title
a. Lick Mill Creek Apartments v. Chicago: After purchase, P discovers toxic substances on the property and sues the title insurance company. P argues: (1) Title is not marketable b/c of hazardous waste on the property. (2) Encumbrance on title b/c of presence of hazardous substances on property. 
1) Held: Court says there’s difference b/w marketable title and marketable land – here the title is fine, the land is just worth less then what it was previously because of the hazardous waste. Lack of economic marketability relates to the physical conditions affecting the use of the property. Whereas lack of marketability of title relates to defects affecting the legally recognized rights and incidents of ownership on the title. A policy holder cannot recover on their insurance because of lack of economic marketability affecting the value of their land, but can only recover on lack of marketability of title. 
i. Court says there is no lien b/c not recorded. Possibility of a future lien on property due to the removal of hazardous waste is not an encumbrance on the property. Lien in the future does not make it a lien right now.

H. Scope of Standard ALTA (Standard) Policy: The insured must suffer a loss to be reimbursed
1. Exclusions:
a. Governmental regulations – zoning laws
b. Eminent domain if has not been recorded in the public records
c. Defects, liens, encumbrances, adverse claims or other matters:
1) §b :”Not recorded but known to insured claimant”
i. Ex. OA; OBn – in notice jdx, A wins b/c B knows of the existence of A’s deed – so title insurance will not compensate B b/c he has notice
2) §c “Which results in no loss or damage to the insured”
i. Ex. O A; OB* -- B wins anyway, so no loss & no protection necessary
3) §e “If getting property as a gift (donative transfer) and buying title insurance, no protection for any losses since not a BFP and eminent domain not covered.” 
i. Ex. O A; OB* (B is a donee) – A wins b/c recording acts only protect purchasers for value not donees
d. Marketability of Land
1) Lick Mill Creek Apartments v. Chicago: title insurance will not cover the fact that the marketability of land has decreased because of some economic condition. A policyholder cannot recover on their insurance because of lack of economic marketability affecting the value of their land and can only recover on lack of marketability of title. Additionally, a public encumbrance on title does not make title unmarketable, even though it may decrease the value of the property. 

2. Schedule B exceptions:
a. Claims of parties in possession not shown by the public records (i.e. adverse possession)
b. Easements not shown by the public records
c. Defects that would be disclosed by a survey or inspection of the premises (i.e. encroachments, boundary line disputes)
1) Walker Rogge v. Chelsea Title (pg763) Pf bought land from Kosa and K stated the land, in accordance with a 1975 survey, that the acreage was 18.33 acres and the purchase price was $X/Acre. However, when Kosa received the deed from Aiello it said the deed was only 12.486 acres, but the deed from Kosa to Rogge did not mention this. All deeds were recorded. After Pf bought the land he purchased title insurance from Chelsea Title & Guaranty (whom had issued title insurance on the property before and had other deeds on record). Insurance K stated this policy does not insure against loss or damage by reason of the following…3. Encroachments, overlaps, boundary line disputes and other matters which could be disclosed by an accurate survey and inspection of the premises." However, in 1985 Rogge performed a survey and discovers that land is really 12 acres, not 18 acres as stated in the deed received from Kosa. 
i. Held: Contract claim: Court of Appeals held that D is NOT liable b/c boundary disputes are expressly excepted in the K (matters revealed by survey). Negligence claim: The Title insurance title search done for the benefit of the title insurance co. not for the benefit of the insured, thus there is no duty & negligence by Chelsea in searching the records. In CA, no tort duty – everything is contract based. Also, legislature in CA abolished laws that imposed a duty on title insurance co.’s to disclose defects. 
1. Title insurance company wins because Buyer has the burden to provide a survey. Once title insurance CO has a survey from the buyer they have a higher standard of performing the title search.
ii. Three JXD rules with Title insurance Co’s
1. MAJORITY: A title insurance Co's liability is limited to the policy and that the company is not liable in tort for negligence in searching records. This is because the duty of the title company, unlike the duty of a title searcher, does not depend on negligence, but on the agreement between the parties. They perform the search for the benefit of the insurance company and not the benefit of the purchaser 
a. Exception: When the title co. agrees to conduct a search and provide the insured with an abstract of title in addition to the title policy, it may expose itself to liability for negligence as a title searcher in addition to its liability under the policy. 
2. Other JXD rule: Title insurance companies should be liable in tort as well as K if it negligently fails to discover and disclose information that would be of interest to the insured. 
a. This is b/c there is a reasonable expectation that the title company will search the title
3. CA Law: passed a statute that reads--> title commitments are not abstracts of title and that the issuance of a title commitment does not give rise to the same duties as are incurred when a company issues such an abstract…basically follows the majority
a. Courts have distinguished title commitments from abstracts of title stating that a title commitment "generally constitutes no more than a statement of the terms and conditions upon which the insurer is willing to issue its title policy [and] liability for negligence based upon the [title commitment] in addition to liability under the policy does not seem supportable." 
3. Schedule A
a. The schedule which details the insurance coverage on the specific property 
b. Getting property w/a title as listed in Schedule A

I. Bottom Line on Coverage: Everything is covered except things that are found on record and things which are excluded by the policy
1. Hypo
a. O  A  B* (I) 
b. A forged the deed and then conveyed it to B. If B has title insurance, he will win. Recoding acts coupled with insurance policy provides good title protection for the buyer.
2. Hypo
a. Same as above, but X is an adverse possessor, while B is the owner. Is B covered? NO, b/c it is a Schedule B exception  AP not covered by title insurance.
J. Hypo: Are you covered under the title insurance for "diminutive" names, the deed was indexed wrong, or under a different last night. 
1. Two step process (need to dovetail the recording acts with title insurance)
a. See whether the insured suffered a loss
b. See whether the client would prevail under a recording act. If the client would have been under constructive notice then I would have suffered a loss and can sue the insurance Co
1) If the client would not have been on constructive notice of the interest (not within the scope of the recording act) the client would win and there is no loss

	Title Insurance Problems
· Is the title Insuranc Co liable for the following losses to the insured assuming a standard ALTA policy of title insurance?
1. The insured (I) obtains a deed from A. It turns out the property was owned by A and B as joint tenant. Schedule A paragraph 3 states that the title to the land is vested in I. 
0. Yes. Because the insurance company says the land was completely vested in I, but it turns out it wasn’t so I gets repaid for the fact that he is a common tenancy because it was not listed on Schedule B
1. The insured purchases the property, but later realizes that X has a $100,000 lien agains the property that is not paid off at the closing. The insurance company listed the $100,000 lien on the Schedule B of the policy,
1. No, because it is excepted from coverage on the lien
1. The insured purchases the property but it turns out it is 10 acres as opposed to 15 acres as stted in the contract of sale
1. It turns out that a deed in the chain of title was forged. The rightful owner successfully sues the insured to recover the property.
3. Yes, title insurance says I owns the land except as listed in schedule B. B will not list things such as forgeries. So it will be covered. 
1. Assume we have the facts in Harper v. Paradise (deed refers to an unrecorded deed) and the insured loses because a prior recorded deed said it was a replacement for a prior unrecorded deed. 
4. Title insurance will protect the purchaser in this situation because the insurance will show facts that there is inquiry notice, but Schedule B would not include this so it will be covered
1. Assume Brown v. Lober (mineral rights of deed warranties realized only owned 1/3 of them)and the prior 
conveyance of 2/3 of the mineral rights was recorded. 
· If the insurance Co missed it then they would be liable. If they listed it on Schedule B then the insurance company would not cover it. 




LAW OF SERVITUDES (Ch.10)
· Servitude is a private agreement between parties regarding the use of their land. Not zoning
VIII. Two Types of Servitudes: (Generally)
a. (1) Easements –
· A right to use a tract of land (servient tenement) for a special purpose.  Typically, easements are created to give the holder the right of access across a tract of land (e.g., lay utility lines, install sewer pipes, cross another’s land). Additionally, easements are not revocable by the servient tenement. It is a right that the dominant tenement, holder of the easement, has once the interest is vested. Only the holder of the easement and the owner of the land have the right to use the easement. Additionally, an individual who has the right to an easement can never use the easement in a way that destroys or damages the servient tenements property. 
i. An easement “runs with the land”, meaning that it passes from successor to successor
ii. Easements are subject to recording acts and need to be recorded
1. Hypo: O, with a recorded deed, sells an easement to A. But A does not record. O then sells in fee simple to B. B records and has no actual knowledge of A's easement. 
a. As a result, B is not bound to A's interest. 
iii. (a) Positive Easements (99%) – 
1. Affirmative right to do something on another piece of land.
2. Appurtenant—Easement for the benefit of the land
3. In Gross—Easement that is for the benefit of the party
iv. (b) Negative Easement (1%) – 
1. Right of the dominant tenement to prevent the servient tenement from doing something (e.g., preventing from blocking view of ocean)
2. Originally people used land restrictions as easements. But the courts would strike down negative easements because they were imparting restrictions on the land. Then individuals would use covenants to enforce those restrictions. But, the courts also didn’t like that as much 
v. Profit – right to enter B’s land and remove something. A right coupled with an interest. It is like an irrevocable license. 
vi. Covenant – right to enforce a restriction on the use of B’s land or require to perform an act on B’s land
vii. Both benefits and burdens of easements run with the land – binding on subsequent purchasers/donees (apply recording acts to see if actually binding)
viii. Dominant Tenement – parcel of land that gets the benefit.
1. Property will be worth more.  You get the land plus the easement.
ix. Servient Tenement – parcel of land that is burdened with the easement.
1. Property will be worth less; should charge good money to grant easement
b. (2) Covenants – 
· A written promise to do something on the land (e.g., build a fence) or not to do something on the land (e.g., promise not to build factories)
i. Fall within the statute of frauds, in order to run with the land must be in writing.
ii. (a) Real Covenants
iii. (b) Equitable Servitudes

IX. Creation of Easements
a. Easements – By Written Instrument (Deed)
i. Must be in writing to satisfy the Statute of Frauds
ii. There is Blackacre and Whiteacre that are abutting. There is a road on the edge of Blackacre and a dirt road on the edge of Whiteacre. The owner of whiteacre is going down his dirt road and wants to get on the nice road, but would have to go across Blackacre. The owner of whiteacre would have to go to the owner of Blackacre asking for an easement across Blackacre to get to the road. This does not mean Whiteacre owns that land, just that he has the right to pass this particular part. The owner of Blackacre would have to draw up a deed indicating easement. 
1. The problem with easements is that the FMV of the property of the land is decreased because there is a restriction on the owners use of the land in respect to the easement, because you can not block the easement or restrict it in anyway. 
a. As a result, the Owner of Blackacre will want the amount the property will go down in value with the easement. 
b. Conversely, the property value of Whiteacre will go up because there is a new access way to the road. As a result, the owner of Whiteacre will not pay more than the value of their property will go up. Needs to know how much the easement will give them value. 
iii. Easement created by a Reservations in a Written Deed
1. A reservation is a provision in a deed creating a new servitude in the land which did not exist before, as an independent interest
2. Old Common Law Rule: 
· Cannot “reserve” an interest in property to a stranger to the title  – all parties need to be involved with the sale in order for the easement to be valid.
a. Under a deed between a grantor and a grantee, you cannot at the same time, validly create an interest in someone else
b. To preserve easement to a 3rd party w/o violating C/L Rule – need 2 pieces of paper:
i. Sell property to a party who will then grant easement to the 3rd party (e.g., OPetersen; PetersenChurch); OR
ii. Give easement to the 3rd party & sell the property w/ easement to another (e.g., OChurch (easement); OPetersen – easement will run w/ the land);  OR
iii. Sell property to 3rd party who will then convey property to another while reserving the easement to themselves (e.g., OChurch; Church (sell and grant self easement) Petersen)
3. Modern (CA) Rule: 
· Allowed to create an easement in favor of a 3rd party (effective from that time forward only; n/a to previously issued deeds). You must look at the intent of the parties and abide by the intention of the original grantor. Thus, contrary to the Old common law rule, grantors can now create an easement for a 3rd-party by putting them in a deed. 
a. Willard v. First Church of Christ: McGuigan owned lot 19 and lot 20, which abutted. Lot 20 was vacant and as a member of the church across the street allowed their members to park on lot 20 during service. Peterson purchased lot 19. Peterson entered into an agreement to sell lot 19 and 20 to Willard. Peterson bought lot 20 from McGuigan subject to a easement provision in the deed that the Church was allowed to part on lot 20 during Church hours, and was to run with the land as long as the property whose benefit the easement is given is used for church purposes. The deed was recorded. Peterson then sold lot 20 to Willard and said that the Church may want to use the lot for parking, there was no mention of the easement. Willard received a deed in fee simple and recorded it. Willard argues that the easement was never created (Church is stranger to title).  
i. Held: Court rejects Old Rule on grounds that its no good (can’t do livery of seisin w/ 3 people). Additionally a grant should be interpreted in the same way as other contracts and not according to rigid feudal standards. Further, Willard never relied on the old Common Law Rule, there is no problem with ancient title, and there was no reliance on the previous deed by title insurance. Further reading the deed as a whole must construe the intention of the Grantor and give the intention proper effect. Now easements can be created in favor of 3rd parties – need to look at intent of the grantor.  You can now vest an easement in a third party. 
iv. Can An Easement Be Relocated?  Appurtenant v. In Gross
· To determine whether an easement can be relocated depends on its characterization of whether the easement is with 1) appurtenant or 2) in gross. 
· TEST: To determine this you will need to see if the easement’s benefit is intended to be for the individual/personal or if it is intended to benefit the dominant land. 
· Traditional Rule: The location of an easement, once fixed by the parties, cannot be changed by the servient owner without permission of the dominant owner. 
1. Easement Appurtenant (most common; default) 
a. Benefits the land no matter who owns it -AND- runs with the land
b. Since benefits the land, if landowner changes, easement remains where it is and it cannot be relocated without the consent of the parties
c. Willard: easement appurtenant because benefitted the Church no matter who owned it.
2. Easement in Gross
a. Personal easement in favor of an individual instead of the land
b. Benefits personally with no regard to who owns the land
c. Personal/Recreational – not transferable or alienable  doesn’t run w/ the land it is for the benefit of the individual person
i. Hypo: O owns a lake and sells rights to X to fish in the lake; X sells ½ rights to Y; Y starts summer camp and now claims that all kids have right.
ii. Rule: Cannot increase burden on the easement.  So Y has no rights to fish in the lake.
d. Commercial Purpose – transferable and alienable  runs w/ the land
i. Can sell the easement, but the easement does not run with the land individuals whether they have the land or not
ii. E.g., telephone companies are allowed to erect telephone poles on the land, and at time of sale, easement does not go away

b. (b) Creation of Easements – No Written Instrument (except for written license) – (1) easement by license; (2) easement by prior existing use; (3) easement by necessity; (4) easement by prescription 
i. Do recording acts apply to Implied easements or no-written easements	?
1. Recording Acts Don’t Apply: Since implied easements cannot be recorded, the subsequent purchaser is not protected by the recording acts in regard to easements by a prior existing use.
2. Recording Acts Apply: Recording Act is relevant, must apply recording acts analysis. If there is no notice of any kind (inquiry or actual or constructive), then BFP will win because he is a subsequent purchaser without notice and gets to block the easement.
a. Van Sandt v. Royster: Although Bailey’s private sewer line, crossing the two lots she sold without reference to any easement, was underground, the court ruled that the sewer line was apparent because later buyers should have inferred the existence of some sewer by noting the existence and operation of plumbing fixtures, and could have employed a skilled plumber to detect the actual location of the sewer. 

ii. Easement by Irrevocable License (creation of an easement from a license; two types)
· License is oral or written permission given by the occupant of land allowing the licensee to do some act that otherwise would be trespass. Generally a license is revocable, while an easement is not. 
1. TWO Exceptions – when license is NOT revocable & becomes an easement (although not called an easement, but nobody will be able to tell the difference)
a. License Coupled w/ Interest: 
i. Typically a profit, which goes on forever in perpetuity (e.g., sell the right to cut trees from property.  License to come onto the property is implied and that license is irrevocable).
ii. EX: O grants to A the right to take timber from Blackacre, owned by O. A has an interest and an irrevocable license to enter the land and take the timber
b. Estoppel: normally entitled to revoke a license, but if significant improvements were made in reliance  license will become an easement; parties have engaged in some sort of conduct that would make it unfair or inequitable to change that kind of conduct.
i. Elements of Estoppel
1. Communication from one party to another
2. Reliance on that communication
3. And now it would be prejudicial if the first party were allowed to revoke.
c. Holbrook v Taylor: The Holbrooks (defendants) owned a road and granted permission to a nearby mine to use it. After the mine closed, the Holbrooks built a tenant house on their property and granted the tenants permission to use the road. Eventually the Taylors bought a tract of land next to the road and built a house on the land. The Holbrooks granted the Taylors permission to use the road for the machinery, material, and other activities necessary for the construction of the house and general improvements to the land. After the house was built, and by permission of Mr. Holbrook, the Taylors widened the road, put in a culvert, and covered the road in gravel at significant cost. Soon after, a dispute arose between the Holbrooks and the Taylors regarding use of the road. When they could not resolve the dispute, the Holbrooks built a steel cable across the road to prevent the Taylors from using it. The Taylors instituted this action to remove the cable and for a declaratory judgment that they have the right to use the road.
d. Holding/Reasoning: Court held that H was estopped from revoking the license because T relied on the use of the road and made significant improvements (built house = $25k and improved road).  When license becomes irrevocable it becomes more like an easement. Additionally, the court held that, on a different theory, there was no prescriptive license because there was permission.
i. Irrevocable License by Estoppel
1. Where a license is not a bare, naked right of entry, but includes the right to erect structures and acquire an interest in the land in the nature of the easement by the construction of improvements thereon, the licensor may not revoke the license and restore his premises to their former condition after the licensee has exercised the privilege given by the license and erected the improvements at considerable expense
ii. Irrevocable License by Prescription (Prescriptive Easement)
1. An easement, such as a right of way, is created when the owner of the tenement to which the right is claimed to be appurtenant, or those under whom he claims title, have openly, peaceably, continuously, and under a claim of right adverse to the owner of the soil, and with his knowledge and acquiescence, used a way over the lands of another for as much as 15 years
e. What about subsequent purchasers as in Holbrook (oral licenses that are not recorded), are they bound by irrevocable license easement? Jdx split.
i. Yes – similar to AP you have to check the land.
ii. No – subsequent purchaser wont be burdened by such oral license.
1. Recording Acts Apply (look to inquiry notice)
f. NOTE: A irrevocable license is treated like an easement unless the parties intended or reasonably expected that it would remain irrevocable as long as the purpose for which license was obtained still exist – if road went out of shape, another road built, or house burned down the license would become revocable
i. Hypo: If Taylor’s house burns down, most courts will hold that the oral license expires.  Irrevocable license will end if the improvement on which the license is based goes away.
2. Will title insurance cover an irrevocable license?
a. Homeowners insurance--> yes
b. General-->probably not, but can buy additional insurance 

c. Implied Easements
i. Easement by Prior Existing Use 
· An individual who has all of the elements of the doctrine at the time of the severance of the property, then you have an implied easement by Prior Use of the Land.
1. Van Sandt v. Royster: Bailey was the owner of three tracks of land and built a lateral sewage line across all three plots to go to the main City Sewer. Bailey then sold all three plots of land to different individuals whom connected their houses sewage system to the lateral sewer line. Lot 19 was later sold to Van Sandt and lot 20 was later sold to Royster. Later, Van Sandt discovered the lateral sewage line across his property and P wants an injunction to stop D from using the sewer line that crossed on his land without his permission and no written easement.  P argues that no easement was created – not bound since not in the records and was a subsequent purchaser w/o notice.  
a. Held/Reasoning: But this is an easement by implication, so it cannot be recorded and not subject to recording acts.  Court held that P was on inquiry notice because should have known that a sewer existed because the house was equipped w/ modern plumbing.  JDX SPLIT on whether an easement not in writing is binding on BFP (see below). Additionally, the court stressed that the cost of building a new sewage line would be prohibitive to the other individuals, there is not a large burden on the P to continue the use, and the easement was created at the time Bailey severed the land and sold the property in 1904 with the sewage line already built
i. ½ Binding  since implied easements cannot be recorded, no protection under recording acts
ii. ½ Not Binding if protected by recording acts  Van Sandt refers to inquiry notice, so maybe recording acts do apply and BFP is protected if bought w/o notice, etc.
2. Elements	Comment by Mark Goshgarian: Apply Van Sandt to all of the elements
a. Common ownership of the dominant and servient tenements 
i. All of the land that is being litigated about, was owned by the same person at one point
ii. Van Sandt v. Royster : Here, yes the entire property was all originally owned by Bailey before 1904
b. Prior Use—Existence of quasi easement before severance – an owner makes use of one part of his land for the benefit of another part
i. Some use of one part of the property to benefit the users of the property. The use was established by the individual when all of the pieces of the property were owned by the same individual
ii. Van Sandt v. Royster: When Bailey owned all three parcels, was she crossing that portion of the land? Quasi easement because cannot have easement in your own land. The sewer line is a quasi easement because it was built by Bailey and used to drain sewage and then when the plots of land were sold they continued the same use. 
iii. EX. Big parcel of Land owned by X. X builds a driveway to get to the road. The driveway is a "quasi easement"
c. The lots were severed and at severance the parties intended/expected use to continue (look to intent)?  
i. Factors used to determine party’s intent (none determinative):
1. (a) Apparent or Obvious Use
a. The easement is known about or might have been known about
b. Van Sandt v. Royster: Although maybe not obvious, it is apparent that there may have been a sewage line built across the property because the original house was on plot 4 and needed to drain sewage into main city sewer on the west side across all 3 plots of land. Additionally at the time the lots were severed the original purchaser of the land new of the easement. 
2. (b) Reasonable Necessity (main factor used by courts) –
a. English rule (minority) – need strict necessity (easement HAS to be there, no other way around it)
b. Majority US Rule – reasonable necessity is enough (if it is reasonable that the easement would continue)
c. Is it reasonably necessary that the use continue after severance?  
i. The more necessary it is for dominant tenement to have to use it, the more likely it is that parties intended the use to continue. 
ii. Expenses incurred if the easement was cut-off at the severance are good indication of intent (i.e., how expensive would it be for lot 4 to connect to another sewer?).  
iii. If at the time of severance there is a readily available alternative it might not be necessary to continue its use
iv. Reasonable Necessity
· How much does the alternative cost
· More necessity is needed if there is an implied reservation than if there is an implied grant (when the property is severed)
· When the grantor keeps the benefited part, there needs to be more necessity (i.e. greater cost to create an alternative path)
· However, if the grantor keeps the implied granted side (i.e. the side harmed by the easement) then need less necessity to be shown
· Look to whether it was an implied reservation or grant?
· Implied Reservation
· Grantor keeps the benefitted side and sells the burdened side
· MORE necessity is needed for an implied reservation
· Implied Grant
· Sells the benefited side and keeps the burdened side
· Show less necessity for an implied reservation
· Van Sandt v. Royster: Although the Royster’s and the Gray’s owned the Implied reservation side and need to show more necessity, the necessity was there because there was no reasonable alternative besides digging a completely new line up and then down 10th street which is unlikely the city will allow. Additionally, the cost of the pipe may be prohibitive compared to the burden on Van Sandt’s property. 
3. Purchase Price – 
a. Whether purchase price of servient land reflects continued use, i.e., if there is evidence that grantee would pay more for the land if there was no easement  can infer that parties intended that use would continue.
b. Van Sandt v. Royster: at the time the land was severed it is likely that the purchase price was decreased to reflect the defect in the property. 
4. Did the use continue
a. If the individuals continued to use the easement and no one objected to it
b. Van Sandt v. Royster: At the time of the severance, the Bailey’s  continued to use the easement and the easement was continually used by the Gray’s and Royster’s throughout the years. 
5. Reservation or Grant of Easement?  	Comment by Mark Goshgarian: What is this? Flush this out
a. IF its an implied reservation (grantor keeps the benefited parcel) did the Grantor give a warranty deed
b. The type of warranty given to the grantee shows the intent of the parties on the continued use of the easement. 
i. I.e., if the Grantor gave a deed that said no interests existed on the property
c. Not dispositive, can rebut this by looking at other factors and say lay people do not typically know what the type of deeds are. 
d. Implied reservation or implied grant
i. Ex. X was the common owner who owned everything, had a quasi easement of a driveway going to his house. He then divides the property and sells the property with the driveway on it. He keeps the piece of the property with the house on it and is benefiting from the driveway easement. Therefore, he has the implied reservation, he is reserving the right to use the easement and be benefited from it. 
ii. Converesly if he sells the other piece of the land, i.e. the one that is benefiting from the easement, he is giving an implied grant (i.e. the benefit of the easement) and is keeping the burdened side
e. Bailey sold the servient tenement and now Bailey is claiming that she is reserving a right.  She is selling less than a fee simple interest, because she intended to keep easement across, i.e., implied reservation.  So court is saying if she intended to reserve easement, but then gives general warranty deed (no easements on property) then they seem incongruent which is a factor against Bailey’s intention
ii. However, the individuals with the easement have the obligation to use the easement in a way that does not damage the serivent tenement’s land or property. 
iii. Is a BFP (subsequent purchaser) bound in the situation in Van Sandt?
1. Two views
2. Yes, A subsequent purchaser is bound because the recording act do not apply to a prior existing use easement interest. The recording acts only apply to interest that were originally written and not recorded. Whereas, this easement is by function of law. 
3. Maybe, because the recording act do apply you would have to do the recording acts analysis
a. Have to determine the Recording statute (race, notice, race/notice)
b. If race than Van Sandt Wins
c. If Race Notice
i. Race: Van Sandt wins because he recorded the interest first
ii. Notice: Determine if there was a) constructive notice (no because it was not recorded, b) inquiry notice, or c) actual notice. 
· Court in Van Sandt takes the second view and says that recording acts apply and determine if there was notice (based on the inspection of the property)
· In Van Sandt there was inquiry notice because he could have checked the sewer line and how the other people were getting it off their property. Court probably looked at the economic outcome to make new sewage lines
iv. Is there a C/A against anyone else in Van Sandt?
1. Given this, Van Sandt can't take the land absent the easement. However, he may have a cause of action against Jones depending on the type of deed Jones gave to Van Sandt.
a. General Warranty Deed-->the covenant of general warranty is breached everyday the other parties exercise their superior right to be on that land (so no SOL problem because it is being breached daily)
b. Special Warranty deed-- Possibly can win
c. Quitclaim--No C/A
2. Is there a C/A against bailey?
a. Depends on the type of deed given to Jones, but if Bailey gave Jones a General Warranty deed then it is breached at the time the Deed was transferred because the easement was created at that time. So the future covenant of General warranty, or quite enjoyment are continually being breached every time the easement is being used and an individual is exercising superior title. 
3. Is there title insurance? If there is can you bring a claim against that to take the balance of the claim
ii. Easement by Necessity 
· Typically an easement by necessity is given because 2 parcels are situated in such a way that an easement over one is strictly necessary for the enjoyment of the other.
1. Landlocked parcels will not automatically create an easement by necessity.
2. What about voluntarily purchasing a land lock piece of property?	Comment by Mark Goshgarian: Resolve. 
a. Not going to imply an easement at the expense of another piece of property because you are the one that bought the landlocked parcel without negotiating the easement. So courts wont imply it. The landlocked parcel will have to purchase the easement
3. Othen v. Rosier: Hill is the common owner who then sells parcels to Rosier and then to Othen.  When Rosier flooded the area Othen used to get out to main road, Othen sued claiming easement by necessity & by prescription.  Held – no easement by necessity just because Othen was land locked does not mean the easement was created at the time of severance.
a. Othen doesn’t get prescription by easement because he had permission to cross (evidence was unlocked gate; so this was permissive use by Rosier)
b. Othen saying that you are landlocked and one of the sales did landlock you. But it wasn’t the sale of the 1 or 3 that caused you to be landlocked and Othen cannot choose the property for the easement. An easement by necessity must go across the property that landlocked him
4. Elements for Easement by Necessity
a. Unity of Ownership – 
i. Common owner of dominant and servient estates at one time and the property is severed
ii. Othen v. Rosier: Hill was the common owner of the entire track of land and the property was severed parcel by parcel.
b. Land needs to be landlocked
i. Othen v. Rosier: his land was landlocked
c. Necessity was created at the time of severance – 
i. Necessity=The only way off the property
1. There is no other way off the property. 
2. If there is a way off the land it does not matter how difficult it is
ii. The necessity to cross someone else’s property (of the land locking of parcel) was caused by severance of the property that was commonly owned
iii. Othen v. Rosier: There was a necessity to cross the land at severance; however the facts of who/which parcel created the necessity was not determinable. Additionally, there was no evidence that the way to use the road at the time of the severance was necessary. The mere fact that the claimants land is completely surrounded by the land of another does not, of itself, give the former a way of necessity over the land of the latter, where there is no privity of ownership
d. Strict Necessity
· There is no other way off the land. If there is a way off the land it does not matter how difficult it is
i. The way to get across the land is the way across the land that was previously under common ownership
ii. Majority: strict necessity – access by water is sufficient, does not necessarily require access by land
1. There is no way off of the land
iii. Minority: Reasonable necessity (same necessity as Prior existing use) 
5. Duration – 
a. as long as the necessity lasts.  If the necessity disappears (dominant owner finds a way out), then easement by necessity ceases (e.g., city builds new road that dominant servient now has access to).
6. Hypo: One individual originally owned 9 parcels of land. They have now been severed and sold off to 9 different individuals. All you know is that the parcels are owned by different individuals, with no info on how it came about. Lot E was sold last. The owner of the single landlocked property comes and asks to get an easement through one of the properties?
a. E doesn't get to pick the land he can go over, it must be the parcel that landlocked you that you get the easement over. 
b. There was a common owner at one time
c. The common owner started selling them off so they are being severed
d. E is land locked 
e. Strict Necessity
f. The easement must go across the parcel that Land Locked him/her

iii. Easement by Prescription--Private
· Easement by prescription is created when a person crossed another’s land continuously for a period of time (like Adverse Possession & same SOL is used).  
1. Not getting ownership of the land, just the right to use the land – servient tenement still owns the portion of the land where easement runs.
2. Homeowners covers prescriptive easements, but Standard policy does not. 
3. Fiction of the lost grant: If someone uses/crosses your land for a period of time and you don’t stop them, then the law is going to pretend that you granted them an easement.  Since there was no recording system in England, that document granting the easement was “lost,” i.e., pretend servient tenement granted easement, but they just lost it.  In conflict w/ Othen – can’t have easement if you have permission to use.
a. Hypo: Road across O’s property; O writes letter to A saying stop using my road, but all he does is write the letter and A continues to cross the road.  Does A get prescriptive easement? 
i. Othen – there is no permission given; the letter is evidence of not intending an easement.
ii. Permission can cut either way.  You have to actually stop them from crossing, etc.  There are conflicting doctrines because law isn’t clear.  Prescriptive easements, where you get right to cross, developed piecemeal; it’s a real mish-mash.
4. Once you have the prescriptive easement, you cannot change the use of which you have the easement
5. Elements for Prescriptive Easement (CA):
a. 1.  Continuous for statutory period – (5 years CA) 
i. Seasonal use is enough to create a prescriptive easement; this isn’t like AP where you’ll see the adverse possessor, so need to ask neighbors what’s going on lately on the land.
ii. However, if you prevent the individual during the statutory period the time period does not run.
iii. Holbrook v. Taylor: Used the easement for the statutory period of time. 
iv. Hypo: Landowner bought land with a stream in December.  Next spring, tomato peels flood the stream from a tomato-canning factory nearby.  Factory has been dumping peels every spring for 30 years. Held – factory has a prescriptive easement on property.
v. Can be continuous just for the time period it is being used (i.e., vacation homes, using land to water property once a month)
b. 2. Open, notorious & clearly visible – 
i. if someone had looked at the time the crossing was made they would’ve discovered it.  (Very factually intensive) 
ii. Holbrook v. Taylor: It was open and notorious because the Servient estate owner knew of the use at the time it was being used.
1. Hypo: A buys a piece of property, and what is on the property is a "non-navigable" stream (i.e., no shipping can go down it so Fed Gov. is not in play. It is a little stream subject to state law). In July, A goes into the stream and see that there are a bunch of tomato peelings flowing down the stream. Upon investigation, they find that up the stream there is a tomato plant and for the last 33 years the tomato company has been putting the peels in the stream during canning season. 
a. Court says that the canning company has an easement by prescription, because they have been doing it long enough. However, for the obviousness/continuousness the person can get a prescriptive easement to the extent that they need to cross it and it needs to be obvious only for the time period that they need it. So the fact that the tomato company needs to use it one-month a year and during that month they it is very obvious they have that easement.
2. As long as you can be seen doing it when you do it then that is open/obvious. The continuous needs to be for the time period that you need to use it.
3. Can get an easement by prescription for what you use it for
c. 3. Use is not permissive (hostile + adverse) – 
i. If w/ permission it’s a license.  Doesn’t have to be adverse, just without consent of the owner.
ii. Majority Rule: permissive use defeats prescriptive easement.
iii. In CA: the legislature has provided specific ways that you can give permission. Two Statutes
1. CC 1008 Sign: Post a sign at each entrance to the property, or along the boundaries of the property every 200ft or less which says "Right to pass by permission and subject to control, of the owner"
a. Note – this doesn’t say, “don’t trespass” because this type of sign would make a stronger case for hostile possession.
2. Grantor can record an instrument that notes the permission granted to the grantee to pass on the land
iv. If you give the individual permission to pass over the land it defeats the prescriptive easement. However, when you give them permission you are giving them a license to pass over the land. Thus, need to assure that the license does not become irrevocable
v. Holbrook v. Taylor: It was permissive because the servient estate owner allowed them to pass over their land
vi. Othen: court held that it was also NOT an easement by prescription because the use of the road was permissive – evidence was unlocked gated.
vii. Should not do:
1. Hypo: have a land, know that people may be passing the land. However, O puts a gate up and a no trespass sign. The individuals still bypass these.
a. This is the absolute worst thing you can do as an owner because it is a futile attempt to stop them which demonstrates to the world it is without permission but the parties did it anyways. 
viii. Two ways to prevent a party from getting an easement when they cross your land:
1. (1) Give Permission – will stop the party from getting any right
2. (2) Affirmatively stop the party from crossing the land
a. Go to court and get an injunction
b. Physically stop them (i.e., put up a insurmountable barrier)
d. Exclusivity of Possession (not in most courts)– 
i. Hypo: If A & B are using a single road, either owner cannot block off the road – don’t need exclusive use for prescriptive easement, just use that is NOT permissive.
1. Majority Rule (CA): prescriptive use does not have to be exclusive; it doesn’t matter that owner or someone else is using the road (this isn’t AP where someone is getting title
2. Minority rule (Othen): needs to be exclusive
a. Othen it did need to be exclusive because by it not being exclusive Rosier gave permission for Othen to use it
ii. E.g., common driveway cases – most courts will hold that common area of driveway leads to both neighbors getting prescriptive easement as to each other.
iv. Public Prescriptive Easements – can the public at large, not just an individual, get an easement across someone’s private property?
1. The landowner must be put on notice, by the kind and extent of use, that an adverse right is being claimed by the general public and not by individuals
2. Public prescriptive easement may be difficult to prove because courts place a greater burden on claimants to a public prescriptive easement than they do on persons asserting private prescriptive easements
a. Claimants must prove that the nature and extent of the use is sufficient to establish notice to the landowner that the public in general, rather than simply a group of individuals, is claiming a use right. 
3. Courts are split on the exclusivity to public prescriptive easement requirement 
4. Some states do not recognize public prescriptive easements at all, on the ground that an "unorganized public" cannot establish rights for the public as a whole
5. Beaches
a. Implied Dedication (essentially gratuitous transfers of land) – in case of undeveloped recreational land, if the landowner let the public cross the land for a period of time, then the landowner meant to dedicate an easement to the public. Not express, but implied dedication of land - Gion v. City of Santa Cruz 
6. In CA there is no implied dedication unless recreational land is within 1,000 yards of the ocean
a. Landowner who owns the beach area owns everything up to the high tide line, the beach is private area
b. California Coastal Commission
i. Zoning board that has control over entire coastal area in CA
ii. Need to expressly dedicate a passage way for the public to the beach – otherwise can’t get a building permit (Geffen Easement)
c. City owns Santa Monica Beach so no problem for public
d. Malibu – city doesn’t own so they own down to the mean high tide line
e. Hawaii – own down to the vegetation line (not the mean high tide line)
7. Two ways to defeat implied dedication/public prescriptive easement:
a. Record permission for the public to cross your land
b. Post signs at each entrance to the property OR at intervals of not more than 200 feet along the boundary reading: “right to pass by permission and subject to control of owner.”
X. (B) Scope of Easements
· Rule: Easement created in favor of a dominant tenement CANNOT be extended in scope in favor of another non-dominant parcel. 
· Look to the reasonableness of the use and whether it is an overburden on the owner of the servient property.
· Black letter law: the easement is ONLY for the dominant tenement, NOT for any other parcel, even if owned by the same person that owns the dominant tenement. (Majority).
i. Brown v. Voss (minority rule): Brown (dominant tenement) has an easement across Voss’ land (parcel A) “for ingress to and egress from” parcel B. Brown bought parcel C, which is north of B and owned by another individual before Brown bought parcel B and the easement was used, and wants to build a house on both parcels. Brown utilizd the private road easement across A, which was purchased with the land of B for a year and spent $11,000 in developing the property. 
1. Holding/Reasoning: Crt held that it is misuse of the easement to use it for the benefit of the non-dominant parcel - Brown cannot use easement for parcel C when it was originally created for the benefit of parcel B, the individual must use the easement for the same purpose for which the original parcel was used. Crt deciding which remedy to grant for misuse: injunction or damages. TC found damages to be $1 and Voss’ lawyer didn’t appeal. 
2. Rule: The extent of the right acquired is to be determined from the terms of the grant properly construed to give effect to the intention of the parties. Any extension of an easement appurtenant to a particular parcel of land to other parcels is a misuse of the easement
3. Dissent (Majority view): Majority correctly finds that there is a misuse of the easement because an extension of the easement is outside the scope of the easement. However, the majority overlooks the fact that the misuse of an easement is a trespass. Thus, the use of the easement to parcel C would be a continued trespass, which damages are difficult to measure, and thus injunctive relief is appropriate. This is especially the case because the Browns are responsible for creating the landlocked property (by purchasing parcel C) knowing that the easement was not appurtenant to parcel C. Could put injunction and then condemn a private way of necessity over their existing easement. 
a. The benefit of the doctrine of balancing the equities, or relative hardship, is reserved for the innocent Df who proceeds without knowledge or warning that his structure encroaches upon another's property or property rights." 
b. Rule: You cannot use an easement to get to a non-dominant land even if the same owner owns it. So in this instance, the owner of B cannot use the easement across A to get to his property in parcel C because the easement was only to get to B and you cannot expand your easement. 
c. This is because A gave up a parcel right to allow B to do. B owns that right to get to his parcel B. That is the only right that B has, to use the easement to get to parcel 

ii. Penn Bowling – bowling alley abuts a deli (share wall); court held that Penn bowling cannot expand the scope of easement to access deli on parcel C – also holds Penn bowling cannot use easement until they sealed the wall.  B bought an easement over A for his bowling Alley. B then bought C and then bought a restaurant and tore down walls to make one big bowling alley/restaurant. Courts held that the party could not use the easement over A to get to C. 
iii. [image: ]
b. You CANNOT sell the right to use the easement to somebody else who doesn’t own the land. You CANNOT rent your easement to others. (Cable TV exception)
c. The scope of the easement is for the particular use the easement was set up for. You cannot change that use. If easement was for a sewer pipe, cannot make it a water pipe.
i. Applies to easement by prescription, prior existing use. Easement of way can be reasonably developed.
d. Change location of the easement:
i. Common Law Rule (MJRTY): The location of an easement, once fixed by the parties, cannot be changed by the servient owner without the dominant owners permission. 
ii. Restatement of Property (not really followed): The servient owner has the right to make "reasonable changes in the location or dimensions of an easement…to permit normal use and development of the servient estate, but only if the changes do not:
1. (a) Significantly lessen the utility of the easement
2. (b) Increase the burdens on the owner of the easement in its use and enjoyment, OR
3. (c) Frustrate the purpose for which the easement was created
4. This is a default rule, it does not apply if the parties have provided otherwise
e. Subdividing the property
i. IF there is an easement across A to B. And B subdivides his property; the subdivided units have access to the easement so much as the subdivision is not greater than 3 units. 
f. Changes in technology and method of using the easement
i. Test the court uses: Look to the reasonableness of the use and whether it is an overburden on the owner of the servient property. 
1. Walkingrunning or horse and bugycar are within a reasonable use
2. However a car to a loud motorcycle may be an overburden/misuse
	Hypo: Owner B has an easement Across A in order to get to his property. 
1. Can Owner of B subdivide his original dominant property and allow all of the individuals use the easement across A to get to their new subdivided property?
0. Need to look at the easement to find an Answer. But if easement only says "Easement from A for the Benefit of Parcel B"?
0. Test the court uses: Look to the reasonableness of the use and whether it is an overburden on the owner of the servient property. 
1. What if B builds a factory on the property and begins running trucks up and down the easement?
1. A can challenge that use on reasonableness and say that the purpose of the Easement was not being complied with these trucks. Before it was for a single family house, not trucks all the time, etc. 
1. What if there was a change in Tech and new mode of transportation across the easement?
2. It still complies with the purpose of the easement 
1. Say the city comes and puts a sewer below Parcel A, can B put a pipe below his easement to hook up to the sewer?
3. No, an easement for the purpose of such a thing like crossing cannot be used to lay pipes or for other purposes. 
3. Courts will allow the use to change as long as it is the same type of use (i.e. horse and buggy to a car) 
1. Owner of the servient estate wants to build his house where the easement is. The owner of the servient estate builds a house on the easement but alters the course of the easement, it still gets to and goes from the same spot. 
4. Courts say that the owner of the servient estate cannot change the location of the easement. The owner of a property right cannot have his/her rights changed even if it is technically on another persons property. The dominant tenement has an easement and the place for the easement is his legal right/ownership. 




g. Hypo #1: Easement can be used to get to ANY point of the dominant property – but not outside the dominant property line.
h. Hypo #2: Where parcel B is subdivided into 2 separate parcels, courts have held that is not an unreasonable increase.  It’s not an issue of whether an easement exists, but rather is it a misuse of the easement?
i. Hypo #3: What if dominant parcel is split into many (26) lots? Probably unreasonable increase in the burden on the easement – many more cars would be traveling thru the easement.
j. Hypo: Parcel B has house and later the neighborhood changes so he wants to teardown house and build factory.  Owner of servient estate A, says it only used to be a single family with one car and now there are trucks going back and forth to factory.
i. Test: Is this an unreasonable burden?  Look to different factors like whether A has a single house or a factory, etc.  
ii. Instead of going to court after the fact, B should ask A to extend the scope of the easement; presumably they’ll reach an efficient economic result
k. Hypo #4: Dominant owners can increase burden on the easement for normal developments – change from driving horse and buggy  driving a car or install cable wires or telephone poles. (Must be reasonable – up to the court to decide)
l. Hypo #5: Want to build a house on a dominant parcel. Are you allowed to put pipelines underneath the easement, run telephone wires, etc.? OK if reasonable. 
· Majority Rule: ingress and egress only – can only come in and out, but not install above ground or underground utilities (i.e. cannot erect telephone poles or run pipes)
m. Hypo #6 – Relocating Easement: Servient tenement wants to build house in a way that it will obstruct the easement. 
· Rule: Servient tenement CANNOT relocate the easement even if it will not burden the dominant tenement and a comparable easement will be built in another location.
n. Hypo #7 – Change Use of the Easement: Dominant tenement CANNOT change the use of the easement IF it is a Prescriptive Easement (w/o permissive use). If prescriptive easement gave permission for use of horses, then CAN change it to use for the cars – normal development. 
i. Since prescriptive easement is established by a specific continuous use, unfair to change that use

XI. (C) Termination of Easements:
a. Necessity – if necessity ends, easement by necessity ends
b. Expiration – if the words of the grant for the easement indicate an ending period (IE. … Only if the church is still there. Once church is gone, easement disappears)
i. The easement may be only for a certain duration, at the end of the time period the easement goes away
ii. Easements can be determinable 
1. A grants to B an easement, so long as B uses the property as an orange grove. 
c. Merger – if dominant tenement buys the servient estate, easement ends
d. Release or Buy out – you release someone from the easement. You pay out the dominant tenement.
i. Essentially moving the owner of the easement back from the dominant estate to the servient estate
1. Buy the easement out
ii. Needs to be in writing, called the "Release," and it needs to be recorded
e. Estoppel or Oral Termination – Failure to use the easement DOES NOT terminate. If dominant tenement tells servient tenement that he doesn’t need the easement anymore and servient tenement relies on that and, say, builds a house on it, dominant tenement cannot come in and say oh, I want that easement back.
i. Basically Estoppel: The dominant estate tells the servient estate they will not use the easement anymore and A (servient owner) relying on the statement is now prejudiced in allowing B (dominant owner) from going back on his promise
1. i.e., A spends money and somehow blocks the easement
f. Adverse Possession – AP the easement
i. A builds a house on the easement and goes for the prescriptive period of time in the SOL, while satisfying the other factors of AP, then can adversely possess the easement. 
g. Eminent domain- Condemnation of a government body for use for a public purpose
1. Ex. Gov decides to build a school on the property, and condemns the property for a reasonable price. The easement will be terminated but the owner of the easement will be compensated for it
h. Recording Acts – Recording act analysis and determine if sale to BFP
i. There’s an easement for underground pipes, the easement is not recorded, no notice (any kind), so a subsequent purchaser can get out of the easement this way.
i. Misuse of an easement that cannot be corrected 
i. – if a court gets pissed about the misuse of an easement; the court can end the easement. 
ii. If the court finds that the dominant tenant is misusing the easement the court will issue an injunction saying to stop misusing the easement. If the dominant tenant continues to do it, the court can then terminate the easement.

XII. (D) Negative Easements 
· A negative easement is the right of the dominant owner to stop the servient owner from doing something on the servient land. 
a. Maybe, instead of A wanting to cross B’s land, A might want B not to do something on his own land, 
i. i.e., isn’t seeking a positive right to enter someone else’s land, but instead a negative right.  
ii. Why would A want this?  
1. A might want to approach B to buy the right for him to not build a two-story house on his own land in order to not block a nice view. This is can be set-up as something called a negative easement.
b. Courts of England and Negative Easements
i. Would have all the great benefits of regular easements except in England courts were against these negative types of property rights because 
1. Negative easements were hard to discover for a subsequent purchaser because they were difficult to see, compared to an affirmative easement (i.e. crossing roadway) so these negative easements would infringe on a servient owners estate whom may not have known about it at the time of the purchase. This is especially true because there was no recording system at the time to obtain notice.   
a. So if A did purchase from B the right for B not to build two-story house on his own property, there is no place to record this; if C buys from B in England since no recording system how do people find out about property?  They would have to look at the land; easy if there is a positive easement, but hard if there’s nothing. So courts were worried about having land burdened with such easement.
ii. How would prescriptive easement work if there was a negative easement?  
1. Anytime B hadn’t done anything on the land (build factory, garden, etc.) A could come along and say you haven’t done this, for the last x years therefore I have an easement.  The notion that a prescription could develop from a negative right really made this unworkable.
c. Negative Easements and the United States
i. In U.S. we could have said we don’t have these impediments to negative easements because we do have a recording system and we don’t think negative easements can arise by prescription.  
ii. However US courts followed the English courts and did not enforce negative easements 
iii. However, w/ they begain to permit covenants to run in favor of and against successor owners which developed the law of Real covenants, a promise respecting the use of land that runs with the land at law 
d. Development of Covenants and Equitable servitudes out of denial of negative easements
i. Parties sought judicial recognition of a K respecting land use enforceable not only against the promisor landowner, but against his successors in title as well. 
ii. This is because there is an economic need to have party A enforce a right that another party B not do something that may negatively affect party A’s land, thus minimize the amount of damage to their land. 
iii. Since courts wouldn’t enforce negative easements Parties, and courts, established Covenants and Equitable servitudes to enforce those rights against parties. 
iv. Law of Covenants 
1. Started to take shape because needed the covenant to run with the land otherwise a Buyer could just turn around and sell the property (although they would have been compensated for the negative easement on the property) and A would just waste his money.  
2. Covenants running with the land has developed two branches
a. (a) Law of Real Covenants 
b. (b) Law of Equitable Servitude
3. The difference is the remedy being sought.  If seeking damages, sue in courts of law; injunction then courts of equity.
e. Hypo: A might want to build a house and offers to pay B for the promise for B not to build factory on his own land.  K law developed, as wouldn’t have problem to enforce this, i.e., A would be able to sue if B built factory.  However, there is a problem with enforcing a contract among parties who are not a party to the K.
i. B sells land to C and now C builds factory. Under K law, A has no suit against C because C is not a party to the K.
ii. A sells to D and C builds factory or even B hasn’t sold to C, D cannot sue because he is not a party to K.  
iii. K law doesn’t provide a vehicle for this.  So need developed for some sort of property right where, if A and B made this promise, the property right would run to successors with the land.

I. Covenants and Equitable Servitudes 
· A promise between two parties as laid out in a contact, respecting the use (or nonuse) of the land. The first step in determining if the covenant or servitude is enforceable is to determine if the contract is enforceable between the original parties. If so, then proceed under the analysis for either 1) real covenants or 2) equitable servitudes, to determine if it is enforceable to successor parties. 
A. The bargains among the neighbors can serve to minimize harmful impacts that arise from conflicting resource uses. However, bargains are less likely to be struck if only the original promisor is bound and only the original promisee benefitted
B. Two Types Covenants depends on the type of damage you are seeking
1. Real Covenants
a. If seeking damages ($$) in Law Courts
2. Equitable Servitudes
a. If seeking an equitable remedy (injunction) in the Courts of Equity
3. There are different requirements that determine whether each mechanism runs with the land based on the type of remedy being sought
C. Problem with original mechanisms of Covenants
1. Two parties would originally agree in a K, for some negotiated consideration, the right for one party to prevent the other party to the agreement from doing something on his/her land that would diminish the value of the other party’s property. 
2. However the issue is that you need the agreement to be binding on subsequent purchasers of the land. This is because covenant agreements were enforced in K law, but in K law in the 19th century K rights were only enforced to the parties to the K and were not assignable to non-parties to the agreement
a. Nonetheless, the courts said that the K obligations/burden/benefit would go with successive purchasers. Thus they are "covenants running with the land"
b. If covenant runs with the land--> successors can enforce the obligation
c. If doesn’t run with the land--> successors cannot enforce the obligation
d. Not all covenants run with the land, there are certain requirements that are needed.
Hypo: A and B enter into a K purporting a covenant between the two (I.e., B promises not to build a factory on Whiteacre). However A sells Blackacre to D and B sells his property to C.
· Say C then builds a factory on Whiteacre, what are the damages for D for that factory?
· In England,  at the time, if seeking damages would go to Law Courts and argue the "Real Covenant" 
· Same as #1 but seeking an injunction?
· In England, D would go into the courts of equity and the courts will call the covenant an "Equitable Servitude"

D. Real Covenants—Run with the Land?
· When the party is seeking monetary damages in Court of Law for covenant. 		
1. English Law: the only way the burden/benefit would run to the subsequent purchaser, in the situation above, and bind them ONLY IF A and B were landlord and tenant with one another or if they parties were within privity of estate with one another (mostly the LL and T relationship) 
2. US LAW: A and B do not have to be LL and T to the same parcel (that would work). It would also work if they owned two parcels next to each other, but 
a. 1) The parcels must have been commonly owned at one point and 
b. 2) The covenant was placed on the land at the time the original single parcel was severed to B. 
1) To get around this if A and B wanted to enforce the covenant in Law Courts (real covenant law) B could convey the property to A. Then A could sever the property and place the Covenant on the land when it is severed and conveyed to B
2) Courts do not usually apply this anymore 

E. Equitable Servitudes
· An individual can enforce an equitable servitude (negative covenant) when seeking an equitable remedy (injunction) if the covenant was intended to bind the successors of the land, the successor was on notice of the burden, and the promise made “touches and concerns the land”
1. Tulk v. Moxhay: Pf was the owner of a large piece of property near and encompassing, now, Leicester Square. The Pf sold the middle piece of property, which is now Leciester Square, while maintaining the property around it that had homes. The deed contained a clause “that Elms, his heirs, and assigns should, and would…keep and maintain…in a sufficient and proper repair as a square garden and pleasure ground…uncovered with any buildings…” The property was then conveyed to the Df, but the deed did not contain the covenant; however, the Df was on notice of the covenant in the deed. Df wanted to change the garden and build upon it. 
a. Held: The court held that the covenant should be enforced, for reason that the Df knew about the covenant before hand and the price of the property was affected by the covenant (i.e., bought it at a discount and then sought to unjustly capitalize on it)
2. (1) The original parties must intend to bind successors of the land
a. How do you prove an intent?
1) Look to the language of the covenant
i. Usually the covenant will say something like "B on behalf of himself, his heir, and assignees agrees…”
ii. If the language is left out, courts often find that there is still an intent because then what is the point of having a covenant. 
iii. Tulk v. Moxhay: the deed in this case had explicit language that the covenant shall run to the heirs and any assignors of the property. As a result, the intent that the covenant clearly continue to successor to the land
2) Typically the courts find intent UNLESS there is evidence there is no intent to bind successors
3. (2)The successor to the burden must be on notice of the burden
a. Typically constructive notice
1) In US look at the recording acts analysis and see if the covenant is recorded
b. OR if there is actual notice. 
1) Tulk v. Moxhay: Df testified to have actually known about the covenant
4. (3)The promise must "touch and concern the land"
a. Basically this means that the promise has to do with something involving the USE of the land
1) E.g., something that restricts the land use
2) Tulk v. Moxhay: The covenant had to do with the presentation of the land, that it only be used as a park, and that no buildings be constructed upon it. 
3) Hypo: B is a good barber, and there is a covenant that B will cut A's hair every Sunday. B then sells the land to C. Does C have to cut A's hair every Sunday?
i. No a court will say that the promise to cut hair does not relate to the land, or it does not "touch and concern the land"
b. Usually does not come up. But sometimes with Homeowner Association fees it does come up and the issue would be if it touches and concerns the land. 
5. (4) Recording act Analysis applies—Look for notice
6. If the conditions are met then a successor purchaser will be bound by the covenants on the land and the benefiting party can seek an injunction to prevent the party from breaching the covenant
7. The parcels do not have to be adjoining
8. In most states today law and equity have merged and a court in an equitable action for an injunction can give damages instead 
F. Termination of Covenants
· A Covenant can be terminated because the conditions within or between the properties have changed to the extent that the conditions have changed and enforcing the covenant is no longer equitable.
· Test: the goal or objective of the restriction has been thwarted by a change in circumstances
· Questions to ask:
· What was the original purpose of the covenant?
· Has the original purpose been thwarted or gone away that it would be inequitable to enforce the restriction? (No economic balancing)
· Can you hold out and not terminate covenant; do not need to sell property. 
1. Western Land v. Truskolaski: Western Land Co. Owned an a 40-acre property and subdivided and at the time subjected the lots to certain restrictive covenants which specifically restricted the entire 40 acres to single family dwellings and prohibited any stores, butcher shops, grocery or mercantile business of any kind. Western Land Co. sold all the subdivision, except it kept one on the south end bordering Plum Lane. After a period of time, Plum Lane (south border road of the subdivision) became a main road in Reno and the area on the other side of the road became very commercialized. As a result, Western wanted to put a store on the parcel it still owned in the subdivision, despite the restriction it placed on all the other subdivisions. 
a. Held: Although the commercialization and roadways outside the subdivision has become changed, the activity inside the parcels with the restrictions must be changed such that the restrictions no longer have a purpose. So, in this instance the point of maintaining a single-family dwelling subdivision within the area is thwarted. Even though the value of the property may be more for another use, i.e., commercial, that does not allow the restriction to be relieved because the restriction still creates benefits to the other property owners in the subdivision in the form of adding property value and maintaining the single-family character of the neighborhood. 
1) Dicta: a zoning ordinance cannot override privately-placed restrictions, and a trial court cannot be compelled to invalidate restrictive covenants merely because of a zoning change. 
2. Covenants can be terminated on a number of grounds:
a. Merger on the basis of unity of ownership of the benefit and burden by the same person
b. A formal release which is normally written and recorded
c. Acquiescence, which arises when the plaintiff has failed to enforce the servitude against other breaches and then seeks to enforce the servitude against the defendant
d. Abandonment, which resembles acquiescence except that it makes the servitude unenforceable as to the entire parcel rather than only as to the plaintiff immediately involved
e. The equitable doctrine of unclean hands, according to which the court will refuse to enjoin a violation of a servitude that the plaintiff previously violated
f. The equitable doctrine of laches, which involves an unreasonable delay by the plaintiff to enforce a servitude against the defendant causing prejudice to the defendant 
1) Laches does not extinguish the servitude but only bars enforcement
g. Estoppel, if the Df has relied upn the Pf's conduct making it inequitable to allow the Pf to enforce the servitude
h. Exercise of the government's eminent domain power and on the basis of prescription
3. HOLDOUTS
· An individual who purchased a property interest subject to a restrictive covenant, with knowledge of the restrictive covenant, and desire to maintain it has that right to enforce the restrictive covenant (i.e., injunction) against all those that it is against, even if the value of another opportunity is greater than the current use of the property with the restriction. 
· This is because it is a property interest and the covenant was made for the benefit of the person with the restriction, so without it it would burden their property. 
a. Rick v. West: Rick (plaintiff) owned a plot of vacant land which he subdivided and upon which he recorded a covenant limiting the land to single-family dwellings. West (defendant) purchased a plot on the land and built a single-family home on it. Unable to sell more than a few plots of land, in 1959 Rick attempted to sell his land to commercial interests for commercial developments. Although the city re-zoned the area to permit commercial purposes, West refused to release her covenant, thwarting the development. Rick sued, arguing that the character of the neighborhood had so substantially changed so as to render the covenant unenforceable.
1) Held: A landowner who has purchased property with a reasonable expectation that her land and the land surrounding it would be used for residential purposes only is entitled to rely upon that expectation. Here, Rick’s effort to sell his land included an effort to make it more desirable by imposing desirable restrictions on the land. West purchased the land based upon the existence of those restrictions, and her expectations are entitled to protection. That the land would be ideal for a hospital or other commercial endeavor does not weigh against West’s interest in enforcing the residential character she was promised. The covenants that Rick placed on the land are not obsolete, and thus he cannot recover any damages because those covenants now present an obstacle to his contemplated development. Judgment is entered in favor of West.
II. Common Interest Communities
A. General Background
1. Local governments have tilted the market and statutory scheme for new housing construction in favor of CICs rather than other forms of housing because it permits them to shift many local costs (streets, parks, etc.,) to the developers 
2. Almost every state has adopted statutes to allow CICs that require a declaration of rules governing the community, which must be disclosed to purchasers
3. Defining feature: everyone is governed by a set of documents called "Conditions, Covenants, and Restrictions" (CCRs). 
a. It is filed and recorded when the common interest community is initially set up by the developer and either through statute or common law principles then the new owners are bound by the restrictions
4. In CICs any requirement of horizontal or vertical privity is met because the original purchasers are all in privity with the developers and subsequent purchasers are in privity with the original purchasers. 
a. Any requirement that a covenant (negative or affirmative) touch and concern the land is usually satisfied 
B. Homeowners association
1. All members of the CIC are apart of it
2. They enforce the servitudes set forth in the declaration establishing the CIC
3. Governed by a board of Directors elected by the members and this board may adopt new regulations reasonably necessary to manage the common property, administer the servitude regime, protect community members from unreasonable interference in the enjoyment of their individual property, and carry out other functions set forth in the declaration establishing the CIC
4. Have the power to raise funds reasonably necessary to carry out its functions, in most such communities the power to levy assessments is enforceable by fines and a lien on the individual property 
C. Condominiums
1. Basic Idea: Each unit (or interior space) in a condominium is owned separately in fee simple by an individual owner; The exterior walls, the land beneath, the hallways, and other common areas are owned by the unit owners as tenants in common.
2. Since each unit is owned separately, the failure of one owner to pay his/her mortgage or taxes does not jeopardize the other unit owners
3. This form of ownership can be adapted to residential or commercial use and can apply to units in high rise buildings or to lateral developments, i.e., townhouses and detached dwellings
4. Declaration of condominium, filed before the first sale is made, will provide for an association of unit owners to make and enforce rules, to manage common areas, and to set maintenance charges levied against unit owners
5. Each purchaser, by accepting a deed, becomes an association member and must abide by its bylaws
6. Each owner is liable for monthly charge to maintain common facilities and insure against casualty and liability
7. Enforcement of condominium obligations may be covered by the state condo. Statute or condo declaration. 
8. Governed by a BOD who are elected by the members and have the right to levy and enforce the CC&Rs (Covenants, Conditions, and Restrictions)
1) Beginning: recorded and filed by the developer (initial documents that exist at the creation of common interest development) OR
2) Later: HOA can impose subsequent restrictions after moving in (additional restrictions or make amendments to restrictions)
b. Rule: Restrictions are enforceable unless unreasonable.  Unreasonable if: (a) against public policy; (b) arbitrary; and (c) burden of enforcement outweighs any benefit.
1) TEST: look at the restriction and presume it’s valid. Strike it down only if it is unreasonable as to everybody – if the burden of the restriction substantially outweighs the benefits for the complex as a whole, making it arbitrary.
9. CA STATUTE 1360.5: In CIC you can have at least 1 pet, the association cannot restrict this any further. 
a. If the association implements a rule or regulation restricting the number of pets an owner may keep, the new rule or regulation shall not apply to prohibit an owner from continuing to keep any pet that the owner currently keeps in his or her separate interest if the pet otherwise conforms with the previous rules or regulations re: pets. 
D. Cooperatives
1. In a housing cooperative, the title to the land and building is held by a corporation; the resident owns all of the shares of the stock in the corporation and control it through an elected board of directors. 
2. Each resident has a long term renewable lease of the an apartment unit
a. Residents are both owners of the corp and tenants of the corp
3. Cooperative property is usually subject to one blanket mortgage securing the money lender for the money borrowed to buy the land and erect the building. 
a. If any individual fails to pay his share of the mortgage interest or taxes, the other cooperators must make it up or the entire property may be foreclosed upon
1) Investment of one depends on the financial stability of the others. 
b. Screening process:
· NY courts have held that cooperative boards can deny entry to anyone for any reason and without giving any reason, provided the board does not violate federal and state civil rights laws. 
· If the applicant can prove racial or ethnic discrimination, the cooperative will have to admit the applicant or pay damages
















· Hypo: B makes a promise to A that he will not obscure A’s view by building on his land - “I won’t do X on my land” – negative covenant
· B – servient owner b/c his parcel is burdened by the covenant
· A – dominant owner b/c his parcel is benefited by the covenant
· 3 Possible Outcomes:
· B breaches  A can just sue under K law
· B sells land to C; C breaches  Does the burden from BC pass at sale?
· A sells his land to D, but B still owns  B still has the burden, but does the benefit from A  D pass at sale?
· Issue: Does the covenant run to successors in interest?
· Two Remedies for Enforcement of Promises:
· If seeking Damages  go to Court of Law & look to Law of Real Covenants
· If seeking Injunction  go to Court of Equity & look to Law of Equitable Servitude
· (a) LAW OF REAL COVENANTS – Requirements For Covenant to Run at Law:
· (1) The covenant must be an enforceable promise between the covenanting parties (K law question; ask was there a valid K between A & B?).
· (2). The covenanting parties must intend for the covenant to run to their successors 
· Look to magic language used to convey covenant to heirs and assigns or successors, 
· E.g., “on behalf of himself, his heirs, and his assigns not to build a factory”
· (3) The covenant must touch and concern the land 
· Hypo: A wants a promise from B to cut his hair every month for $10,000 up front and it includes the magic language: promises “on behalf of himself, his heirs, and his assigns to cut A’s hair.” (Valid K between A and B).  Then B sells to C.  Does C need to cut A’s hair every month?  Court isn’t going to enforce because don’t want to turn a promise into a property right (not involving land)
· On exam, it will be touching and concerning land
· (4) There must be horizontal privity between the original covenanting parties
· Horizontal privity – relationship between the original parties, some sort of relationship between A and B such as grantor-grantee. 
· BURDEN: need privity 
· England: landlord/tenant (horizontal between original parties)
· Majority (US Rule): there has to be a transfer of some interest in the land in addition to the covenant (satisfied if covenant is created at the time of sale).
· Hypo: Land owned by A and B comes to A and says, “I want to buy half your land”; fine except I don’t want to live next to a factory so we put covenant that you wont build factory.  B agrees.  This satisfies U.S. horizontal privity requirement.  There was a transfer in an interest in addition to the covenant. (Transferor/transferee relationship).
· Hypo: A and B are neighbors and A says to B, “I don’t want you to build factory and Ill pay you.”  B agrees.  This doesn’t satisfy horizontal privity requirement.  Covenants made between neighbors and not a part of sale of land doesn’t satisfy privity requirement.
· Smart lawyer can satisfy this using strawman.  Have A & B convey to Strawman who then conveys back to A & B with covenant.  Or do in lawyers office and B conveys Blackacre to A; then A conveys back to B with the covenant
· Was the covenant put on when the land was transferred from one party to the other?  If yes, satisfies horizontal privity.  If not, covenant wont run to C (if B sells to C).
· BENEFIT: no privity required
· (5) There must be vertical privity b/w the original party and the successor
· BURDEN: Successor must have the SAME interest in the land 
· If B has a Fee Simple then C must have FS
· If B has a 2 year lease then C must be given a 2 year lease
· Assignment  privity (getting the same interest)
· Sublease  NO privity (because not getting the same interest)
· BENEFIT: Successor must acquire SOME interest in the land (can be the same interest, but that is not required)
· Hypo #1: A & B are neighboring landowners who mutually restrict their lots to single family residential use. B sells to C who builds an apartment house on the lot. A sues C for damages (A still owns his land, so problem concerns the BURDEN side – on exam don’t discuss the benefit side if lot is still in possession of the original owner).
· Assume element 1 & 2 met
· Touches and concerns the land b/c involves land itself
· Horizontal Privity:
· US – A can’t sue C b/c they’re not in grantor/grantee relationship (?)
· Vertical Privity – met b/c the same interest was passed to the successor
· Hypo #2: Suppose A instead of C had built the apartment house (now we’re on the BENEFIT side). What result? Elements 1-3 met
· Horizontal Privity:
· US – benefit WILL run b/c privity is not required; C can sue and recover damages from A.
· Vertical privity – met b/c some interest was passed 
· Hypo #3: A owns big tract of land and sells ½ the tract to B. Deed for conveyance says that B promises to keep trees trimmed not to block A’s solar projector and A promises to maintain only a residential property on his land (covenant created at transfer of interest). A sues C. What result?
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C (B leases to C for 2yrs); C doesn’t cut trees and builds a nursery  analyze   BURDEN side
· Covenant is enforceable
· They intended it to run
· It touches and concerns the land
· Horizontal Privity – YES, covenant created as part of the sale
· Vertical Privity – NO, for burden to run need the same estate
· If say it’s a negative covenant – no privity required
· If affirmative covenant – need vertical privity & A could not sue C for damages
· Result: C can open a nursery and A can’t get damages
· Hypo #4:
  A   B



D (A leases to D for 2yrs) and B doesn’t cut trees and builds nursery  analyze BENEFIT side
· 1 & 2 met
· T&C – yes, b/c involves land use
· Horizontal Privity – not required
· Vertical privity requirement met b/c A passed some interest to D
· Result: D can sue B for damages


· Hypo #5: Landlord Tenant Law
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	T1 (assigned the remaining estate)
· Assume 1-3 met
· Horizontal privity: YES – in US and England 
· Vertical privity: On burden side, need to have the same interest
· Assignment – same estate & vertical privity met  T1 liable
· Sublease – not the same estate & no vertical privity  T1 NOT liable
· EXAM Approach: “B makes promise to A, and then B sells to C”
· Is there an existence of a covenant at all to C? 
· No – C is not bound by the covenant
· Yes – then check requirements for covenant to run w/the land
· Does the covenant run with the land to C? 
· No – C is not bound by the covenant
· Yes – then check if C is protected by recording acts
· Is C a purchaser? 
· No - C is a donee w/no protection under recording acts  bound by covenant 
· Yes - then check if C has any notice (actual, constructive, or inquiry)
· Is C a BFP w/o notice? 
· Yes - gets protection under the recording acts  not bound by the covenant
· No – since has notice, no protection under recoding acts bound by the covenant
· (b) LAW OF EQUITABLE SERVITUDE  – Requirements for Equitable Servitude to run w/land 
· (1) Intent to bind successors (intent that the benefit or burden of the covenant run to successors of the original parties; look for same magic language)
· (2) The covenant needs to touch and concern the land
· (3) Successor to the burden must have notice. (Actual/constructive/inquiry)
· Some jdx require you to search the deeds of your neighbors when buying a house from a common owner in a development scheme in order to see if an implied servitude exists – will be bound by the restriction even if its not in writing.
· If three elements are satisfied party can get an injunction.  Privity is NOT required for equitable servitude to run (Do not need horizontal or vertical privity for the equitable servitude to run)
· Tulk v. Moxhay: Tulk conveys Leicester Square to Elms w/a covenant to not build in square – keep it open. Elms conveys to Moxhay w/o covenant, but M knew about it. M presumably paid a lower price for purchasing a “burdened” land. Court of equity held that privity requirement is NOT necessary as long as the suit is for an injunction and not damages.
· (F) Termination of Covenants
· Can terminate the covenant by entering into an agreement to terminate it (i.e. buy rights back or just agree to terminate
· Test: change in conditions W/IN geographical boundaries of the land
· Rule: as long as the conditions do not change inside the subdivision, the restriction is not terminated.
· Western Land: Homeowners sued for injunction against a developer who wanted to build commercial stores in an area w/a restrictive covenant for residential use only. Developer argued restrictive covenant was no longer valid b/c nature of the surrounding area changed. Crt held that the original purpose of the covenant has not been thwarted as to make its enforcement inequitable and there were still substantial benefits to the everyone w/in subdivision  covenant should NOT be terminated.
· Area surrounding the subdivision is irrelevant
· Bordering lots cannot make the decision alone to remove the restriction, b/c will have a “creeping” effect  lots in 2nd subdivision will start selling their properties if 1st subdivision is converted into commercial land.
· One person can enforce the covenant if that was the basis of their bargain.
· Rick v. West: Rick sold ½ acre to West and restricted the lots to single-family residential use. Later, Rick tried to convey rest of his land to a hospital, but West refused to release the covenant. Crt. granted West an injunction & upheld the covenant bc that’s what West bargained for. It does not matter that she’s the only one that wants to enforce it, bc that’s what she bargained for.
· Questions to ask:
· What was the original purpose of the covenant?
· Has the original purpose been thwarted or gone away that it would be inequitable to enforce the restriction? (No economic balancing)
· Can hold out and not terminate covenant; do not need to sell property. 
· (G) Common Interest Communities
· Common interest community is any form of ownership of land, where purchasers agree to be bound by a set of rules (Private land use arrangements)
· Horizontal and vertical privity exists b/c:
· Original purchasers are in privity w/the developer AND
· Subsequent purchasers are in privity with the original purchasers
· 3 Types:
· 1. Condominiums
· Each owner has a fee simple interest in their own unit BUT is tenant in common for common areas (i.e. exterior walls, roof, halls, etc.).
· Condo’s are governed by Covenants, Conditions, and Restrictions (CC&R’s)
· CC&R’s are enforced by Home Owners Association (HOA)
· HOA is run by elected Board of Directors (BOD)
· CC&R restrictions can be put on:
· Beginning: recorded and filed by the developer (initial documents that exist at the creation of common interest development) OR
· Later: HOA can impose subsequent restrictions after moving in (additional restrictions or make amendments to restrictions)
· Rule: Restrictions are enforceable unless unreasonable.  Unreasonable if: (a) against public policy; (b) arbitrary; and (c) burden of enforcement outweighs any benefit.
· TEST: look at the restriction and presume it’s valid. Strike it down only if it is unreasonable as to everybody – if the burden of the restriction substantially outweighs the benefits for the complex as a whole, making it arbitrary.
· Nahrestedt: P argued that pet restriction is unreasonable b/c her cats stay indoors. Held: restriction is valid unless unreasonable. P failed to show that it was unreasonable – as to everybody, not just her. People buy in reliance on the restriction, so should not be eliminated b/c of needs of a single condo owner.
· In CA, common interest developments (where you own the unit), you can have one pet. Cannot restrict this.
· 2. Cooperative Apartments
· Title to the land and all the improvements is owned by a corporation
· Residents buy into the corporation via shares of stock (you own stock in the corp. which is the unit you live in)
· Each resident has a renewable lease in perpetuity
· Resident is also the owner
· Mortgage is on the entire building, so important that fellow residents have $ to make the mortgage payments
· Reasonable to extensively screen potential new owners
· 3. Timeshares
· Old Style: buy a particular unit for a particular interval of time
· Problems: maintenance, upkeep  no incentive by owners
· Advantages: purchaser buys a vacation in perpetuity 
· New Style: buy a week that can use at any time (not a particular unit or a specific week)
· You pay for it now, you get a week in perpetuity.
· Planned Unit Development – like a condo but not set up to look like one
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