Finders
· Replevin > trover, so property first then money value
· 1. Replevin – to get lost property back
· 2. Trover – to get the money value back
· Case: Armory v. Delamire – Prior finders have right over subsequent finders. And only true owner has right over finder.
· Facts: Armory found a jewel in a setting. Took to a store and asked for value. Offered price, but Armory said no and asked for jewel back. But it was given back without the stone. Defendant said it wasn’t yours to begin with.
· Policy
· 1. Favor prior possessors to protect peace and order so not to encourage people to take things from finders and claim they also were a finder.
· 2. True owner will more likely be able to recover the item.
· 3. Administrative/record keeping – true owner would have to prove that they’re true owner. Everyone would have to keep record of every purchase. Just proving prior possession is easier than true ownership.
· Cases: Hannah v. Peel, Bridges v. Hawkesworth, South Staffordshire Water v. Sharman, Elwes v. Brigg Gas Co., McAvoy v. Medina
· Lost, abandoned, treasure trove – finder
Mislaid – owner of locus
Underground or affixed – owner of locus
Employee-express duty – owner of locus
· If not pertaining to duties, finder.
· Policies
· Expectations – owner of locus expects to keep item because private property rather than public, or how long the item has been there
· Returning to the true owner. When is it more likely it will be returned to owner?
Mislaid – owner of locus
Lost – true owner wouldn’t come back, so maybe finder
· Preventing trespass and preserving public order
Owner of locus would get item, so people don’t go onto other’s properties to look for items.

Adverse Possession 
· Public Policy
· 1. Earning theory – encourage use of land and reward users
· 2. Sleeping theory – punish owner for not exercising right
· 3. Certainty to land titles
· No impediments to buying and selling of land
· Adverse possession requirements
· 1. Actual entry giving exclusive possession
· Actual entry means adverse possessor has to actually enter the land.
· Certainty to land titles and earning theory – delineates adverse possession claim where entry happened, where adverse possessor entered (only entering a part of large parcel of land)
· Under sleeping theory, if only small part of the large land, owner knows but thinks it’s ok because not worth ejecting but would be different if all land
· Exclusive possession – adverse possessor is by himself not with the true owner
· Hypo: Large land but not using the backyard. Adverse possessor of the backyard would be exclusive.
· 2. Open and notorious
· Not 2 separate things
· Obvious, not subjective test. Had the owner gone to look, would he have seen it?
· Why? Don’t want to punish owners who have gone to look, sleeping theory.
· Case: Mannilo
· If encroachment onto another’s property is minor, it’s not deemed to be open and notorious. Unless true owner has actual notice of encroachment.
· In Mannilo, the encroachment was only 15 inches and to assume true owners know of such an encroachment would create a burden on owners. Surveys would always be required for owners to be on the look out for encroachments.
· Exception to this: If the minor encroachment is a significant improvement by one who mistakenly believed the land was his, the true owner may have to convey the land.
· Occurs when removing encroachment would be impractical or a great hardship
· True owner would receive fair market value for land
· Sometimes, he may not even receive compensation
· 3. Continuous for statutory period
· Whatever the statute says
· Not 24/7 but has to be there enough. Test is what is a reasonable amount of time. No unusual absences.
· Must use it as the true owner would. 
· Also under Howard, court ruled summer rental house, so could adversely possess for only summer and it would be ok.
· Tacking and privity
· Case: Howard v. Kunto
	Occupant: ?

Record title: Kuntos
	Occupant:
McCalls  Millers  Kuntos

Record title:
Moyers  Howards
	Occupant:
Moyers

Record title: Howards  Moyers
	Occupant: Howards

Record title: ?



· Tacking:  Adding one period of possession onto another to satisfy adverse possession.
· If the previous owner has already occupied for long enough, he would pass on a good title assuming the elements of adverse possession were satisfied.
· Tacking is usually permitted when there is privity between the successive occupants.
· The possession periods need to be continuous and all prior possessors must have fulfilled all the elements of adverse possession.
· Privity:  Privity is essentially a relationship or connection between the successive occupants. Traditionally, the legitimate passing of deeds between the occupants has sufficed for privity.
· Howard
· Kuntos received the deed legitimately even though the land described was incorrect. So yes can tack because privity. 
· 4. Adverse and under claim of right
· 3 views for Claim of Right:
· 1. Majority view: State of mind of adverse possessor is irrelevant, objective
· Doesn’t matter why you were there just that you are possessing 
· You can think anything except “being there with owner’s possession”
· 2. Minority view / good faith possessor: I thought I owned it
· 3. Minority view / aggressive trespass: I thought I did not own it but intended to take it anyway
· Can substitute Claim of Right with Color of Title: 
· Adverse possessor enters land because thinks he owns land by erroneous deed
· If you have color of title, substitute color of title for under claim of right in elements of adverse possession.
· Has to be reasonable belief that valid deed
· Some jurisdictions make color of title period shorter than claim of right
· Claim of right you get property you possess. Color of title you get the whole area described in deed not just what you possess via constructive possession (didn’t really posses the while parcel but pretending you do.)
· Exceptions:
· Hypo: O record owner owns 100-acre farm, uses part. A has invalid deed to 100-acre farm and has possessed back 40 acres. What does A get? 
· Can only get the part he possessed. Constructive possession of whole parcel doesn’t work because constructive possession of only vacant land.
· Hypo: X own 1. Y owns 2. A has color of title to both parcels. A enters 1 and builds on 1, not on 2. What does A get? 
· Lot 1 because never entered 2. Not open and notorious for Y.
· Hypo: A’s invalid deed whole parcel but only valid for part A. A enters only on part A. Can he get what O owns? 
· No because O has no cause of action. A hasn’t entered O’s land.
· 5. Payment of taxes (Western states)
· Cuts down adverse possession claims by a lot
· Property owners support, hard to know that you’re supposed to be paying taxes the need to figure out how to
· Adverse possessor has to pay taxes for that statutory period.
· Disabilities
· If true owner is sleeping on his rights, then court isn’t going to help the true owner to get land back. Also earning theory – rights of the adverse possessor.
· But what if the true owner is unable to bring suit / protect rights?
· Some disabilities are age of minority, unsound mind, imprisoned.
· Key is to look at the statute to see what disabilities are allowed and time period extended.
· Disability has to exist for O when A enters.
· If O is disabled, time period runs X years after disability is removed if longer than regular period.
· 1. When would statute run if no disability?
· 2. Was the O under a disability when A entered?
· 3. If yes, when was the disability removed? Disability can be removed upon death also.
· 4. Which is longer – the regular or additional disability period?
· Case: Nielson v. Gibson
· Was Gayl under sufficient disability in Ireland? No wasn’t sufficient to establish in CA. So Nielsens win on this.

Estates















· Definitions
· Heirs – heirs are those who succeed the decedent based on statute.  One has legal heirs at death if one dies intestate (without a will).  One does not have a legal heir until he dies.
· First legal heir is spouse.  Spouse at least gets a portion of land depending on children.
· Second are children, then parents, usually.  If you leave no issue, spouse, or parents, your collateral kin become the heirs.  These are brothers/sisters, then aunts, uncles, nieces, nephews, cousins.
· Issue – basically the descendants of one.  It is your children and your children’s children, etc.  It keep going down the generation line.
· Devisees – these are the people designated in one’s will to get his real property upon death.
· Legatees – these are the people designated in one’s will to get his personal property upon death.
· Escheat – if one dies without a will and he has no legal heirs (no uncles, parents, cousins, sisters, etc.) the land then goes back to the state.
· Present Interests
· Fee Simple Absolute: “To A” or “To A and his heirs”
· Fee Simple Determinable: “To school board, so long as used for school purposes”
· Use words for duration – “so long as” “during” “until”
· Auto goes back to grantor
· Future interest is possibility of reverter (reverts back to O)
· Fee Simple Subject to Condition Subsequent: “To school board, but if property ceases to be used for school purposes, O can re-enter”
· Do not auto terminate but may be cut short.
· Future interest is right of entry for O
· Words to sue “but if” “on condition that” “provided, however, that”
· Case: Mountain Brow Lodge v. Toscano
· Toscano leaves land to the lodge as long as they used it for lodge purposes. Seems like a fee simple determinable. Court says fee simple subject to condition, but the result/analysis is the same.
· Lodge suing Toscano’s estate, saying don’t want it in a defeasible fee but in a fee simple.
· The way it is – lodge can’t sell property. If they sell property, reverts to grantor, so no one would buy it.
· Sale restriction – restraint on alienation  something in a deed saying you can’t sell it
· RULE: If we see a restraint on alienation, courts say this is voided.
· If we conclude something is a restraint on alienation, it is voided because against public policy.
· Alternatively, could void the whole gift, but courts don’t do that. Just strike out the words saying restraint on alienation.
· Public Policy: 
· Can’t keep land in family forever then no land for people who have no land. Want property to be alienable/sellable/marketable.
· If you can’t sell your land, disincentive to improve it.
· Money lending wouldn’t occur
· Use restriction
· Courts will recognize fee simple determinables, only will be voided if against public policy
· Lodge can’t sell property because has to use land as lodge or will revert back to grantor/heirs.
· Lodge wants this stricken also, saying this has same effect as restraint on alienation.
· Court upholds use restriction. If the plain language says restricting sale, then void.
· Public policy: Landis given with use restrictions with charitable purposes, and we want to encourage it.
· Fee Simple Subject to Executory Limitation: “To school board, but if property ceases to be used for school purposes, then to B” 
· Same as condition subsequent but goes to 3rd party
· Future interest is executory interest.

· Life Estate Absolute: “To A for life”
· Future interest is reversion to grantor.
· Life Estate Determinable
· Life Estate Subject to Condition Subsequent
· Life Estate Simple Subject to Executory Limitation
· To A for life, but if A buys a house, to B.
· A has a life estate subject to an executory limitation, which is B’s shifting executory interest.  He would cut into A’s present life estate.
· If A does not buy a house, O has reversion.
· Future Interest
· In Grantor:
· Reversion
· Possibility of Revert
· Right of Entry
· In Grantee:
· Remainder: upon the natural termination of present interest
· If there is a remainder, the interest prior to it is a life estate (present interest is a life estate). However, if it’s a life estate, the interest following isn’t necessarily a remainder.
· Vested – ascertained person AND possessory isn’t subject to condition precedent
· Regular: “To A for life, then to B”
· Subject to Complete Divestment: “To A for life, then to B, but if B dies before 21, then to C”
· Similar to contingent remainder: “To A for life, then to B if B is 21”
· Contingent remainder – there is a condition in the grant to B
· **Key is to read left to right.
· Subject to Partial Divestment: “To A for life, then to A’s children” and at this time, A has 1 child B.
· Since you don’t know how many children total, A will have.
· Contingent – unascertained person OR possessory is subject to condition precedent
· Unascertained: “To A for life, then to her heirs”
· Condition: “To A for life, then to B if B is 21”
· O has reversion because if B isn’t 21 then O gets it.
· Contingent remainders always follow contingent remainders.
· If first future interest is vested interest, then following future interest is executory interest.
· Executory Interest: cuts short present interest or doesn’t follow natural termination
· Shifting – divests a transferee
· Cuts short interest of a grantee
· “To A, but if A marries, then to B”
· Springing – divests the grantor
· Cuts short intrest of a grantor
· “To B 1 year from today”
· “To A for life, then to A’s children 1 year after A dies”
· O gets it for 1 year after A’s life.
· Present interest is subject to executory limitation.
· Two Rules of Thumb to Remember
· If you see two future interests and the first one is contingent remainder, the second one is contingent as well.
· To A for life, then to B if B has a job, otherwise to C.
· B’s future interest is contingent remainder.  Condition is that he must have a job.  C’s is a contingent remainder as well because the condition is that B must not have a job
· If you see two future interests and the first one is a vested remainder, the second one is an executory interest.
· To A for life, then to B, but if B buys a house, then to C.
· Upon termination of A’s estate, B has a remainder, making it vested.  But if B buys a house, C takes his interest.  B’s is vested subject to complete divestment and C’s is shifting executory.
· If someone has a vested interest, anything that follows cuts into that interest he already has, making it executory.
Co-ownership
· Tenancy in common
· Undivided, fractional shares in the property
· If A wants to give away her share in her lifetime, then A can.
· A + B are tenants in common. A gives to C. Then C + B are tenants in common.
· A + B are tenants in common. A wills to C or C is A’s heir. Then C + B are tenants in common.
· Joint tenants
· Undivided interest in whole property
· If A during lifetime wants to give property C, A can, but severing the joint tenancy. C + B become tenants in common.
· Why? Because doesn’t meet the 4 unities of time, title, interest, possession.
· C & B didn’t get interest at the same time or by the same instrument.
· A can sever joint tenancy without consent of B.
· C is A’s heir / devisee. A dies – C doesn’t get interest. B gets it.
· Right of survivorship
· Nothing is passing onto B. A’s interest is simply going away on A’s death, so C gets nothing. B just keeps B’s interest, and already has the property.
· Can’t pass ownership/interest. On death, interest of person who died evaporates – right of survivorship. 
· “Poor man’s trust” – don’t want to set up a trust, can just have JT between parent and child so no probate, no lawyer’s fee, etc.
· Estate/Death tax
· Don’t care about JT. When A dies, it passes to B – so there’s a tax. 
· While you can avoid probate, can’t avoid estate tax.
· Case: Riddle v. Harmon
· Court says don’t need to go through strawman to sever JT either, using the CA statute logic.
· Secret severance: If A & B are JT, A can write deed conveying to herself as TIC but hide deed.
· If A dies first, then D can get deed and say A severed during lifetime, so D & B own in TIC. (D is A’s devisee).
· But if B dies first, A can destroy deed and keep whole property.
· Rule –  if A & B JT is recorded, then if A conveys land to A to create TIC for A & B only if it’s also recorded.
· Don’t have to record deed to make valid.
· With recorded deed, 1 JT Can effect a severance only if also records that deed severing it. Eliminating secret severance of JT, but not completely.
· Case: Harms v Sprague
· Mortgage and lease don’t sever JT. But when JT dies, the mortgage or lease interest evaporates also.
· Bank accounts and safety deposit boxes
· Unlike real estate, can’t do title search.
· Banks also can force to use JT bc protects risk of getting sued from 1 of the parties. If acct says JT, bank is protected bc either party can take out money from acct either during lifetime or even death of 1 party.
· Even if acct says JT, parties may intend otherwise like intending for B to get money when A dies or B during A”s lifetime can get money for B but not on A”s death.
· Since no 3rd party checking what kind of account it should be, courts will allow testimony. And banks are still protected bc it says JT.
· Key is only happens for bank accounts/safety deposit- not for real estate.

· Concurrent owners – apply equally to JT/ TIC (only difference is on death)
· Generally better to own property on own because co-tenants have rights.
· Either can sell, lease, mortgage without consent of other.
· Action for partition – don’t need consent, can for partition
· There’s an absolute right to partition.
· Solely own property is more efficient.
· Issue isn’t whether to partition but HOW to partition.
· When parties can’t agree, you have problem. If both can agree then no issue.
· Partition by sale – Sell and then A or B can bid on whole thing in auction or 3rd party can. Split money by interest.
· Partition in kind – Divide property, A owns A’s part in fee simple and B owns B’s part in fee simple.
· In kind > sale.
Only will do by sale if:
· Physical attributes make in kind impracticable
· Interests better promoted by sale and in kind hurts interest
· But really courts prefer partition by sale over in kind because #1 or #2 will happen and by sale is so much easier.
· Case: Delfino
· Hypo: Contract says “no partition.” Will court enforce that?
· No- public policy of restraint on alienation. Courts will strike out whatever says no sale.
· Ouster – when 1 cotenant prevents another cotenant to occupy property, other cotenant has to actually enter 
· If there’s been an “ouster,” then you have to pay ½ reasonable rent.
· Case: Spiller v. Mackereth
· Facts: TIC. Warehouse on land. Rented out, but lease terminated. Spiller moves in to use the warehouse. Mackereth wrote letter saying need to pay ½ reasonable rental value or you have to leave. Court says S doesn’t have to vacate or pay money because there was no ouster.
· Case: Swartzbaugh v. Sampson
· Facts: Husband and wife JT. Sampson approached H and wanted to rent section of land to build boxing pavilion – 5-year lease. W didn’t want lease bc afraid S could take over via adverse possession. H signed lease. W said no and wants to cancel lease.
· Remedies
· Partition.
· She can partition that part of the land for term of lease.
· But if partition in kind, S can just move the boxing pavilion.
· If by sale, problem is that she doesn’t want it sold. Plus if by sale, there’s bidding and S can bid a lot. 
· Also if it’s only for term of lease, how much is it really worth since it’s only for the lease period, not fee simple.
· Partition the whole property
· But she would get ½ money because probably would be partitioning by sale. But again she doesn’t want to sell.
· Ouster
· She could claim S was ousting her from that part of the property then she can get ½ reasonable rental value.
· To prove ouster, she needs to prove she has attempted to enter and use this part of the land. And S has to prevent her from entering / using.
· But if she does too much, then she can oust him.
· If H dies, the lease vanishes. H’s interest vanishes and so would S’s.
· Accounting action – Instead of suing S, she can sue H ½ rent H has collected.
· ACTUAL rent not reasonable rent, including back rent
· Accounting action 
· Assume 2 cotenants are alive and disagreeing on financial arrangement.
· Court looks at expenditures and income and determines who owes whom money.
· Accounting action can be brought alone (meaning still cotenants) or with partition action. 
· Rents and profits
· Not profits being made from using land yourself, but profits like rent where 3rd party is paying money to use land. Because as cotenants, have right to use land.
· Have to account for rent in proportion to share of property
· Taxes, mortgage payments, etc.
· A has paid all prop tax bill or all mortgage payments or all water bill. Asks B for 1/2 . A sues for accounting action for reimbursement.
· Rule is cotenant who has paid more than share will be reimbursed by other cotenant. But not all expenses.
· Even if necessary repairs, no reimbursement. 
· I.e. If warehouse on prop, storm, and wind blows off roof, A hires contractor and spends $100k. Says to B you owe me $50k.
· Court wants cotenants to discuss. Too difficult for courts to decide what’s necessary repair and how much should be spent on it.
· Improvements, no reimbursements.
· Same as repairs but even more so. Can’t force an obligation on cotenant. Property doesn’t have to be improved.

Landlord-tenant
· Term of years – any period in which you can tell from reading the lease what the end date is. No notice is required to terminate a term of years. 
· A periodic lease is a lease for a period of some fixed duration that continues for succeeding periods until either the landlord or tenant gives notice of termination. 
· I.e. “To T from year to year, beginning October 1”
· If no notice is given, then period is auto renewed for another period.
· Common law rules
· Do these go on forever? 
· One can get out of them if they give notice to not renew it. 
· Both landlord and the tenant can terminate the periodic tenancy by giving the notice the law requires.
· The amount of notice given by law could be different. 
· Year to year – half a year notice
· Less than a year, equal to length of period. But not to exceed 6 months.
· Notice must terminate the tenancy on final of period not middle of period.
· What if there is a year to year periodic tenancy, and seven months in, the tenant decides they don’t like it and they have to give 6 months notice. When is the earliest they can give notice?
· The end of the second year, because due to the fact that they can’t give 6 months notice for the 1st year period so it goes to the end of the 2nd year period. 
· What if there is a month-to-month period tenancy, what is the earlier one can terminate? 
· Has to be the end of a period worth 30 days minimum
· California Rules
· If residential lease and tenant has been there for more than a year, landlord 60-day notice and tenant must give 30-day notice.
· You don’t need to terminate at the end of the period 
· You can terminate mid-period
· Hypo: This is a month to month tenant and notified landlord of November 16 that she was leaving on November 30, and did just that and didn’t pay anymore rent. 
· Tenants can always leave, but is the tenant liable for unpaid rent? That is based on whether they gave proper notice. 
· The earlier that the landlord could rent it out in April 1st. 
· We are using common law rules 
· How much rent is the tenant liable for, if any? The period started from the 1st of the month to the end of the month. 
· They would only be liable for rent through December 
· From Nov. 16-Nov 30, it was not a full 30 days. The next end of the period is end of December.
· They are only liable for a full period after giving notice. 
· If you are the landlord wanting to argue that the tenant is liable until April, what would you say (under common law)?
· You can argue that notice wasn’t actually ever given.  
· What is the problem? 
· What is the effect of the improper notice? 
· Do we take a bad notice, and state it is good for terminating in the next period or do we say that an ineffective notice is no notice.  
· The court decided that the notice would have been good as of December 31, and therefore the tenant only owes rent until then. The landlord knew the tenant was moving out – the landlord was not surprised. 
· What is the benefit of a period v. a term?
· A term, for example of a year, you are stuck vs. a month to month.
· What if market rent drops, you are still stuck with the higher rent and would need to give 6-months notice, while a month to month you only have to give 30 days. 
· A term of years, the landlord doesn’t kick you out. 
· If there’s an ambiguity (i.e. annual $24k yearly but paid $2000 per month), then benefit of the doubt to the person who didn’t write it.
· Discriminatory practices in residential properties 
· There are state and federal rules whether a landlord can discriminate as in choosing who the tenants are going to be. There are certain protected classes, in which law mandates no discrimination
· Ex: Can’t discriminate of the basis of race, religion, ethnicity, gender, sexual preference, and age. 
· Age discrimination is now protecting families with children 
· Ex: No adult only buildings 
· They can limit housing for elderly (ex: senior citizen housing). 
· Delivery of Possession
· This is a situation where there is a holdover tenant. A holdover tenant is someone that had a right to be on the property, and his lease was up. After the termination date, the landlord rents property to another resident. A new lease then starts, however the holdover tenant hasn’t vacated the premises. 
· Case: Hannan v. Dusch
· Plaintiff entered into a lease with landowner. When the lease was to begin, the previous tenant was still on property. There was no express covenant in the lease that would guarantee this delivery; lease was silent on this matter. 
· Absent an issue of public policy the courts will uphold the provisions of the lease. 
· Court states that the parties could allocate the responsibility of this between themselves. Ex: Tenant could ask for a certain kind of clause. 
· When the lease doesn’t specify, what is the default action?
· Either landlord will or won’t be liable/ obligated to provide vacant possession. 
· Court states regardless how we come out the parties could changed this based on their agreed lease. 
· Holding: His remedy would be against the wrongdoer vs. the landlord. Upheld the American rule.
· Rules:
· American rule (majority view)– legal right to possession is against the wrongdoer; the landlord doesn’t have to provide actual possession. The landlord doesn’t have to provide actual possession just legal possession. 
· The new tenant doesn’t get to sue the landlord and would have to sue the holdover tenant. 
· What is legal right to possession? 
· Leased out reversionary interest to the new tenant. Ex: Hannan has the legal possession. One can give legal right to possession from tenants back to back. 
· No legal right possession – Lets say the old lease expires on December 31 and the landlord leases to Hannan on December 1st. He hasn’t provided either legal or actual possession because the former tenant’s lease is still valid.
· English rule – the landlord must provide actual possession and if he doesn’t he is liable. 
· If the new tenant shows up and the old tenant is still there, the landlord is liable to the new tenant. Landlord might need to pay damages.
· Why did the court rule this way – under the American rule? 
· Hannan could have negotiated an express covenant in the contract to change these circumstances. Therefore, the American rule was a better rule, because the landlord isn’t doing anything wrong. Hannan was delivered legal possession of the property (the landlord did what was promised under the lease), the holdover tenant is the wrongdoer. 
· Why would a court adopt the English rule?
· The landlord is in the best position to be aware of the holdover tenant. 
· The landlord needs to bear the risk of the loss. 
· He is better able to avoid the loss because he has the most knowledge of the situation and the landlord knows better than the new tenant whether the old tenant is going to be holding over. 
· Who has the best knowledge of suing tenant that aren’t complying with lease obligations? Landlords as a class or individual tenants as a class?
· The landlord is better able to deal with the loss than the tenant.
· Assume lease is silent. Landlord has leased to tenant T1 then to T2 after.
· American rule / majority rule: Landlord has to provide legal right to possession. If T2 shows up and T1 is holding over wrongfully, T2 has no cause of action against LL but against T1. T2 can sue T1 for damages or to get out, but cannot successfully recover anything from LL.
· If LL has doubled booked on lease or hasn’t given proper notice to T1 to vacate, then LL hasn’t provided legal right to possession and T2 can sue LL.
· English rule / minority rule: LL has to give actual, vacant possession. T2 remedy is against LL.

Subleases and Assignments 
· Tenant, who has rented from landlord, has a property interest. You can convey your property interest. Assuming lease is silent on sublease or assignment, tenant can convey that interest to someone else.
· Can only convey up until the end of your lease period. T conveys to T1. Sublease is only part. Assignment is up until end of the lease hold.
· What are the obligations of the different parties?
· If T1 stops paying rent, can LL sue T or T1? Are both liable for rent?
· Case: Ernst v. Conditt
· Ernst is LL (and plaintiff). Rogers is T. Conditt is T1 (defendant), either the subleasee or assignee.
· Ernst owns land and leased to Rogers. Rogers builds a Go-Cart business on land for 1 year. Conditt buys the Go-Cart business from Rogers. Ernst and Rogers extended the lease and granted permission to Rogers to sublet the land to Conditt, but Rogers would remain liable under the lease. Conditt and Rogers had another contract where Rogers sublet to Conditt. Conditt failed to pay rent, claiming not liable to Ernst for rent. Near end of lease, Ersnt demanded from Conditt payment of back rent and removal of the improvements to the land. Conditt didn’t respond and Ersnt sued him.
· Court says matters if it was a sublease or an assignment.
· Is Rogers in privity of estate with landlord? Yes. When Roger’s lease is up, it goes back to Ernst.
· Is Rogers in privity of contract with landlord? Need to look at the lease. Yes, lease says that Rogers would pay rent to landlord.
· What makes tenant liable to landlord for rent?
· 1. Privity of estate – when someone is in privity of estate with someone else, they are liable for payment of rent. Regardless if there is a lease or a contract, just the relationship between the two parties.
· Tenant’s interest precedes without any gap the landlord’s interest.
· If lease doesn’t specify a rental amount, the court implies a reasonable amount.
· Don’t even need a contract. Tenant is still obligated to pay rent.
· Under assignment, T is not in privity of estate with LL. T1 is. Under theory of privity of estate, T is no longer liable to LL.
· Under sublease, T would still be in privity of estate with LL.
· You can only have 1 person in privity of estate.
· OR 2. Privity of contract – if contract has said affirmatively will pay rent, tenant has to pay rent.
· You can have more than 1 person in privity of contract, depending on the facts.
· Is there something in the contract that the subleasee or the assignee has become in privity of contract with the LL?
· If you have an assignment, you don’t have to do privity of contract because already privity of estate. But for exam, analyze if there is privity of contract. If you have a sublease, need to look at privity of contract.
· How would an assignee or subleasee get into privity of contract with landlord?
1. Is there a direct K between T1 and LL? Whereby T1 agrees to pay the rent.
a. If yes, then T1 is in privity of contract with LL.
b. Just because T1 is in privity of contract with LL, doesn’t mean that T is released from obligations with LL. Absent a release of T, T is still in privity of contract.
2. ½ jurisdictions say that: LL and T1 can establish privity of contract under 3pb. 
a. T1 promises to pay rent to T. LL becomes 3pb.
b. LL can sue T1 if T1 stops paying rent. This puts T1 and LL in privity of contract.
· LL can sue both T and T1. T under privity of contract, and T1 under privity of estate.
· The fact that T is liable doesn’t mean that T1 isn’t liable. 
· Need to look at 3:
· Obligation of T before sublease or assignment
· Obligation of T after sublease or assignment
· Obligation of T1 after sublease or assignment
· What happens if the lease has something in it about T cannot sublease/assign without LL’s consent? Is LL able to prohibit sublease/assignment?
· Case: Kendall v. Pestana
· LL is Pestana. T is Bixler. Kendall is proposed assignee, T1 – Bixler is trying to sell business to Kendall. Kendall sues saying LL cannot refuse consent arbitrarily.
· What does lease say? Written consent of the lessor was required before lessee could assign its interest. Failure to obtain such consent renders the lease voidable by landlord.
· What has happened with rental value of property between lease to Bixler and at this present time? Rental value has gone up.
· Majority rule: freedom of contract
1. If contract says no assigning or subletting w/o LL’s consent, that’s what it means. LL can withhold consent. No requirements on how LL exercises consent.
· Minority rule: LL can only withhold for commercially reasonable reason.
1. But court says going to imply (as a matter of public policy).
2. Why? Leases are 2-fold: property interests and contract rights.
a. Property law: Construe restraints on alienation narrowly so putting this commercially reasonable reason. 
b. Contract law: Implied covenant of duty of good faith and fair dealing  requires LL to act fairly with T, even though LL has right to withhold consent has to be reasonable reason.
· Arguments that court says doesn’t make sense:
1. LL chose a particular T in first place and negotiated for lease term saying can’t substitute tenant w/o LL’s permission. So shouldn’t force LL to change tenants if LL doesn’t want to.
a. But LL’s interest is protected by commercially reasonable standard. 
b. T could have sought and paid for the commercially reasonable reason lease provision if T wanted this standard.
i. But if LL says no subleasing w/o LL’s consent, it makes sense for T to believe that LL would do so reasonably and not just arbitrarily.
c. Leases have been written in reliance on the old law. So only prospective application of the rule.
d. But shouldn’t have relied on the old rule. Even though CA hadn’t adopted this new rule yet, lawyers should have taken a hint from a previous CA case that this was the trend and not have relied on the old rule.
· LL was arguing saying could use this clause to withhold consent to extract higher rent when FMV goes up. 
1. T bears the risk of market going down. So why not let the tenant get the increased value if the fair rental value goes up? Seems fair. Doesn’t seem fair to let LL to arbitrarily withhold consent not for commercially reasonable reason but just to get more rent.
· Kendall court says will look at factors to determine if LL is refusing consent for commercially reasonable reason.
1. Suitability of use for entire property 
a. Does it fit in or is it going to be detrimental to the rest of the tenants?
b. In the hypo, LL can argue that tattoo parlor wouldn’t fit in with the rest of the tenants. Customers wouldn’t want to see tattoo parlor as they’re shopping.
2. Financial responsibility of T1
a. LL shouldn’t have to accept someone who doesn’t have assets / can’t pay for the rent.
b. In the hypo, T1 is rich and can pay the rent. But the rent is made up of 2 components – base rent and profits. Since it’s a hobby, T1 may not be that incentivized to make a profit. 
3. Legality of the proposed use
4. Need for alterations of the premises
· Statutes sheet
· If lease is silent, T has unrestricted right to sublease / assign.
· Even under Kendall, if you’re representing LL, you’re negotiating leases on behalf of LL. Can you draft around the commercially reasonable standard, making Kendall inapplicable? 
· Say no assignment or subleasing. Absolutely prohibit it.
1. If T wants to assign or sublease, then T would have to go to LL and ask. Doesn’t mean that contracts can’t be modified.
· OR LL has absolute discretion with assignment or subleasing.
· But Kendall Footnote says nothing about having another arrangement / another provision saying can increase rent.
· What happened in Kendall: 
· If restriction on transfer of the tenant’s interest in a lase requires LL’s consent for transfer but provides no standard for giving or withholding consent, restriction shall be construed to included implied standard that LL’s consent ma not be unreasonably withheld.
Landlord/Tenant
Defaulting Tenant – T still in possession 
· Old rule: Self-help allowed. 2 options.
· 1. Self Help (I.e. change locks, create hostile environment, cut off utilities)
· 2 prong test for self-help
· 1. LL legally entitled to possession.
· A. T is in breach of the lease.
· B. Lease contains a re-entry clause – if T is in breach, LL can re-enter.
· 2. LL must be in peaceable manner. 
· 2. Court order
· Modern rule: No self-help allowed. Must use court order.
· Good for T
· Can’t be kicked out without warning
· Security from hostile LL
· If T was withholding rent because habitability, can enforce right.
· If have cause of action for wrongful eviction, court proceedings too long and cost high.
· Bad for T
· LL can pass down cost of litigation to T (those not violating lease) since costs more than self-help
· LL with T who stays in premises for longer without rent, LL has to absorb costs which are passed down to other tenants because cost of doing business and rents go up.
· For T being evicted, generates public record, maybe won’t be able to get apt later from future LL.
· Case: Berg v. Wiley
· Facts: T running a restaurant – commercial lease. Health code violations and remodeling in violation of lease. LL wanted T out. LL thinks T is in violation of lease. LL and T had a bad relationship. LL called sheriff on advice of counsel and brought a locksmith and changed locks. Now T couldn’t get in.
· LL claims T abandoned. Court says no. T had closed restaurant for remodel. Court says not abandoning.
· Given that T was in possession, what can LL do?
· Traditional rule of self-help is allowed. But to rightfully exercise self-help, must be peaceable.
· It wasn’t – matter of law not peaceable.
· Only didn’t have violence because T wasn’t there. Had T been there, would have been violence. Just a matter of luck.
· Trend of no self-help, want to change policy to no self-help.
· First, judge under old rule because it’s fair since that’s the law in effect.
· Next, saying from now on changing the law to modern rule of no self-help.
· California Law
· Cause of action: unlawful detainer
· Can take 20-25 days

Tenant Who Has Abandoned Possession
· Old rule: No need to mitigate damages.
· From a property perspective, when LL leases to T parting with asset. T has bought property interest for a time. T can do what he wants, not LL’s problem anymore.
· New rule: LL has to make reasonable effort to mitigate damages to minimize loss. Reasonable effort is to advertise / make public and try to rent at FMV.
· If LL can’t find, can recover all from T.
· If LL can find, T is off hook (to certain extent).
· LL doesn’t have to drop rent from FMV because it would be on record and would affect market price.
· What if LL has other vacant units? What is reasonable action by LL in respect to apt that T has abandoned?
· 1. LL has to try to rent that apt first to mitigate damages, VS.
· 2. LL doesn’t have to try to rent that apt until others are rented
· Sommer rule: Act neutrally and treat as any other vacant apt.
· Nuances to this rule
· Burden of proof: LL has burden of proof that he tried to mitigate because LL is in better position to tell what he did.
· LL can’t recover anything – not how much he could have avoided – if can’t prove tired to mitigate damages.
· Case: Sommer v. Kridel
· Facts: Marriage called off before he even started living there but had signed lease. There was another person who was willing and able to rent. But LL didn’t lease to her.
· Sommer rule – LL supposed to act neutrally and treat it as any other vacant apt.
· LL wants to say “lost volume seller” – would have gotten 2 rents then. But court says no, there is duty to mitigate. If new T picks abandoned apt, then damages are mitigated.
· No. Land is always unique, so LL not lost volume seller.

Security Deposits
· Most T won’t pursue because time and money.
· ALWAYS look at statute.
· California Statute:
· Rent
· Damages excluding normal wear and tear
· Cleaning but only as clean as it was when moved in
· Lease itself says that T has to return / replaced property, like a key
· Initial inspection – when first moving in can list damages 
· Final inspection – 2 weeks or later before moving out
· LL would know move out because end of lease or notice given
· LL sends notice saying have right to walk through with LL or agent and list everything LL thinks I done by you / damages / deduce from security deposit
· Gives T opportunity to remedy
· LL can only deduct for those things, nothing else.
· Can only add something LL couldn’t see because covered by your possession or damage after inspection
· 21 calendar days after move out, LL has to send you security deposit and itemized receipt of deduction since it needs to be reasonable.
· If LL doesn’t, T’s only remedy is to sue.
· Statute says if not done in 21 calendar days, forfeit right to take any deductions. Gave back ALL of security deposit, but reality is that not enforced because need to go to court.
· CA Civ Code 1905.5 – If LL acts in bad faith with giving back sec deposit, T can recover 2x security deposit.
· Maximum security deposit: 2 months for unfurnished, 3 months for furnished
· Anything LL takes to cover is considered security deposit.
· Not last month’s rent though because it’s rent, not covering damages.

Implied Warranty of Habitability 
· History
· Caveat lesee – Let the lessor beware.
· In agrarian setting; point was to get the farmland (not the housing)  courts did not hold it was LL’s problems to deal with housing conditions (plus farmers were handy ones)
· If T is leasing something, buying it for a period. Inspect before doing so. If leasing, then you are leasing with knowledge. Not LL’s problem. Responsibility of the T.
· Independent covenant. T’s obligations aren’t dependent on LL’s. 
· If lease said LL was supposed to maintain water running to property and doesn’t, then LL was in breach of lease.
· T can only sue for damages. But T can’t move out or stop paying rent because independent covenants.
· LL’s covenant to provide water is independent to T’s covenant to pay rent / stay in premises until end of lease.
· Covenant of quiet enjoyment and constructive eviction
· Covenant of quiet enjoyment: right of T to be on premises undisturbed by LL
· Goal: to get Ts out without being liable to rent
· If premises get to a certain point, T has to move out, then it is like T has been evicted (constructive, not actual) bc premises so bad
· LL has breached implied covenant of the lease; breached covenant of QE
· Relieves T of having to pay rent, but T must move out
· Danger: If court finds it to be habitable, T is liable for rent (high stakes)
· Legis saw that needed reform in this area.  T couldn’t have capacity to do repair since it could be problem with another apt. Doesn’t make sense to have this way anymore.
· Modern law approach – Implied warranty of habitability
· Implied warranty of habitability is not in lease. It’s implied in every lease. T can’t waive it, so LL can’t include a clause saying no implied warranty of habitability – against public policy
· LL will deliver and maintain through period of tenancy – safe, fit, and clean for human habitation.
· What part of premises? Essential facilities (i.e. toilet, heat – in some states)
· Implied warranty of habitability gives more damages than constructive eviction.
· Covers latent and patent defects
· Latent = hidden, patent = visible
· Not a waiver just because T can see it
· What can court/jury look at to determine?
· Minimum housing codes
· Building code violations
· In absences of housing codes, does defect have impact on health / safety? In eyes of jury / reasonable, is it uninhabitable?
· T has to notify LL there is problem and allow for reasonable time for LL to fix it.
· Case: Hilder v. St. Peter
· Facts: Non-flushing toilet, broken window which she fixed, non-locking door which she fixed, water leakage causing falling plaster, raw sewage, charged for electricity and heat even though lease said LL would pay, no light in bathroom. Trial court – refund on all her rent + $1500, no punitive.
· T appeals saying not enough, should get punitive too. LL appeals saying too much, what is extra $1500.
· T got all rent back and extra. Ct saying apt was not worth anything.
· Ct also allowed for tort damages + punitive damages. 
· Remedies of Breach of Implied Warranty of Habitability
· Contract Damages
· 1. T moves out and terminates lease, not liable for any future rent + rent abatement
· Under constructive eviction as well
· 2. T stay in apt, pay rent, sue LL for damages including rent abatement.
· New
3.  Repair and deduct, rent abatement for past rent
· T can use rent money to fix defect instead paying rent to LL, send receipt for repair
· CA limits repair and deduct to 1 month’s rent and minor repairs only.
· 4. T say in apt and withhold rent, defend unlawful detainment, rent abatement
· LL will try to evict T – unlawful detainer. T can use this as defense.
· Rent abatement – refund for prior rent paid
· Disagreement on how to calculate rent abatement.
· Public Policy: Apt to be “live-able,” what T ought to be getting
· 1. Hilder court: Difference between value of dwelling as warranted and value in defective condition
· If want to give LL no rent, can manipulate numbers.
· “Value as warranted” – no real definition so can be manipulated
· 2. CA: Value of property maintained – value in present condition
· Courts can use discretion and come up with number
· 3. Difference between agreed rent and value in defective condition
· Allows for cheap sub-standard housing to exist as long as LL is charging what is worth
· Policy: Not overcharging, charge what it’s worth, T get no rent abatement if paying FMV
· 4. Percentage-diminution – Rent reduced by percentage equal to percentage of lease value lost
· Issue with Hilder – some people can only afford the sub-standard housing, would be homeless then.
· Tort Damages – Emotional and punitive on top of other remedies
· Punitive damages – willful and wanton conduct usually
· In Hilder, always can award punitive damages when breaching warranty of habitability.
· Most jurisdictions aren’t as liberal. Some reprehensible conduct.
· In CA, T has to choose contract type damages or tort type of damages, not both.
· What might LL do?
· Evict and end tenancy
· But retaliatory eviction – if T has asserted a claim for breach of habitability, LL can’t terminate month-to-month tenancy for certain period of time.
· Sell property or abandon the building

· Hypo: LL has house with guest house. Rents out guest house to make ends meet because living on social security. Puts ad for $100/month. T inspects and finds lot of defects, so only will pay $50/month because that’s all it’s worth. LL rents to T for $50/month. But T stops paying rent because breach of implied warranty of habitability. LL sues to evict. T says breach of habitability.
· Can there ever be a waiver of habitability? Such as when T knew of conditions.
· In Hilder and CA, no. No knowing / intentional waivers.
· What if T can’t afford more than $50/month?  It’s a duplex and 2nd T brings up breach of implied warranty of habitability.
· Majority rule: No intentional waiver allowed
· Policy: Don’t want people to live in these types of conditions. Apply it consistency, not just between LL and T. There are societal values – diseases can spread, etc.
· Some jurisdictions will allow.
· In CA, look to case law and also statue.
· Legis can’t supersede case law. Might not qualify under statute, but might under precedent.

Real Estate Transactions
Statute of Frauds
· Contract has to be in writing for sale of deed to be in force
· Also need document in writing – deed – to transfer title

Hypo: Mother owns property and wants to give to daughter. M  deed to D. Mother wants property back. Daughter agrees. They tear up the deed. D owns property.
· When M gave title to D, it was in D. It doesn’t go back to M by ripping up the deed. To give back to M, it needs to be written conveyance.

Typical Residential Land Sale Timeline
· Real estate deals are complex. This is a matter of custom, so parties in contract can change how they want to do this.
· 1. Seller wants to sell house. He can advertise by himself or hire a broker to help with the sale. Seller will rely on broker to draft contract and take care of docs. Will pay broker a commission.
· 2. Buyer wants to buy a house. They can look by themselves or hire a broker.
· 3. Buyer will put an offer. Brokers on both sides will negotiate. They will enter into a contract in writing. 
· Contract can be written by lawyer or layperson. But typically no lawyers in drafting contract for residential.
· In CA, brokers use a standardized form contract, but don’t have to use.
· 4. Between the contract and closing, contingencies and escrow (period will be agreed upon, variable).
· 5. Closing – deal closes. Buyer gets property. Seller gets money.
· No one is actually there. Handled by the escrow company. Seller would deposit deed during the escrow period. Buyer would deposit money. 
· On closing date at 8 am, escrow company wires money to seller and records deed and mortgage. Transaction complete.

Escrow Period
· 1. Finance – Buyer usually can’t buy property outright. Need to get a loan. But loan is contingent on value of house. So during escrow period, buyer can get mortgage.
· 2. Inspection – Not reasonable to make buyer inspect / pay for inspection before making an offer or knowing offer is accepted. Contract will have what happens if finding defect.
· 3. Title
· Contingencies – Buyer wants ability to back out of K.
· I.e. K says nothing about financing. Can he back out of K if he’s unable to get financing? No. He agreed to buy house and contingency wasn’t put in; it’s silent about it. 
· If you’re a seller, ideal k is one without contingencies or short contingency.
· If you’re a buyer, ideal k is one with lot of contingences or long contingency. 
· Damages
· If buyer breaches (backs out of k), what are seller’s damages?
· Damages = Contract price – FMV on date of breach (closing date)
· If buyer backed out because of contingency, then not a breach.
· Seller is damaged in a down market. If during escrow period FMV drops, seller can recover.
· If seller breaches, what are buyer’s damages?
· Damages = FMV on date of breach (closing) – contract price
· So buyer can recover damages on an up market.

Condition of the title
· Title – who owns the property, who owns what interest in the property
· Buyer needs to know this because it will affect price
· What other interest might a buyer want to know about?
· Co-owner (JT or TIC) – might be paying for only ½ property
· Easement – right to use property
· I.e. Right to cross land to get to neighbor’s property
· I.e. Right to public using property
· If property has running water, gas, utilities, these are all pursuant to easements to utilities. So all property most likely has an easement.
· Liens – right of another to have security interest on your property
· I.e. mortgage, property tax lien if haven’t paid taxes
· Buyer wants to know because if seller doesn’t pay, it transfers with sale. It’s not wiped out with the sale of the property.
· CCR – conditions, covenants, and restrictions
· I.e. HOA says all houses have to have X
· Future interest – maybe it’s just a life tenant
· Sale doesn’t wipe out remainders.
· Lease – tenant
· Sale of property doesn’t get rid of lease
· Adverse possessors – but need to inspect, so this wouldn’t show up in the title.
· There’s no piece of paper that is the title. Title is an accumulation by looking at public records. It’s a conclusion about who owns what interest. So need to do a title search.
· Buyer needs to know state of title. So buyer (or seller) would hire someone to do a search – lawyer or title insurance company. Will get a preliminary title report.

Options in Contract
· 1. Seller has to deliver clear title
· No encumbrances, no easements, no restrictions
· Buyer can back out
· Great for buyer, bad for seller because hard to have a completely clear title. Almost all property has at least utility easements.
· 2. Buyer agrees to accept all restrictions of record, title defects
· Bad for buyer because don’t know what it is. Agreeing before knowing what title defects there are. Could make property much less valuable.
· 3. CA: Time period – Sellers has 3 days to deliver preliminary title report. Buyer has # days to back out.
· Shorter # days for buyer to decide so seller isn’t put at disadvantage of having property off market. Seller protected.
· 4. Marketable title
· If parties don’t specify in K, court will imply that title needs to be marketable.
· Both sellers and buyers don’t want this because very subjective process, so lot of litigation.
· Title free from reasonable doubt
· If title looks like detriment to buyer, then it is unmarketable and buyer can back out.
· If not detrimental to buyer, then marketable and buyer can’t back out.
· So this means litigation. Buyer and seller don’t want to be tied up in litigation.
· Some courts will say existence of private restriction (any restriction not by government, which included utilities) means unmarketable title.

Hypo: D  Harry Zeke  Harry Zekke  …  Buyer. Buyer wants to back out and if no std, can say unmarketable because unsure if transaction was valid because name spelling different. Ct may say no need proof that it was invalid, so still marketable.

Does seller have duty to disclose physical defect of property?
· Can arise anytime in timeline
· During escrow, buyer discovers defect. K says nothing about it. Use case law to argue.
· After closing buyer discovers defect. Sues for damages.
· 1. Diminution of value: Price paid – value of house with defect
· 2. Cost of repair
· If easily repairable, much easier to figure out this cost.
· Some times if defect is bad enough, ct will allow buyer to get back money.
· Old Rule: No obligation on part of seller to tell buyer about problem. But seller can’t commit fraud (lie or active concealment).
· Non-disclosure = no lawsuit. Fraud = lawsuit.
· Modern Rule: Seller must disclose physical defects that are
· 1. Material,
· 2. Known to seller, and
· 3. Latent (not readily available).
· Nothing in here saying seller has to inspect and find defects that buyer can’t see.
· Economically efficient rule – want to minimize risk of loss.
· Puts risk of loss on person with more knowledge.
· What if K says buyer accepts property “as is with all defects”?
· Most cts will say this clause is unenforceable, including CA.
· “As is” clause only applies to defects that buyers are aware of. Can’t waive cause of action when not aware of it.
· Under old rule, seller didn’t have to worry because as long as didn’t lie or actively conceal, it’s ok. Now with new rule, worry about more litigation because buyer could allege material and latent defect and seller knew.
· Case: Johnson v. Davis
· Facts: Buyer buys house. Turns out roof leaks. Seller said no problem with roof but knew there was a problem and lied about it. HOLDING?
· Stigma statutes – don’t have to disclosure certain things like murder on property or someone died of AIDS
· Megan’s Law – sexual offender living in neighborhood
· But it’s a matter of public record so no need to disclose
· CA Statutory Disclosure – have to fill out form about defects on premises

Deeds
· Buyer gets a deed at closing to transfer property. Deed can also transfer property via gift.
· Property can be transferred without deed (i.e. adverse possession, intestate succession)
· In olden days, not deed. Livery of seisin – transferring of dirt. Even though sometimes written, the written instrument wasn’t the actual transfer.
· When SoF was passed, said transfer of property is via written instrument.
· For a deed to be valid, need:
· 1. Grantee/ Grantor names
· 2. Verb indicating intent to transfer title
· 3. Legal description of property being transferred
· 4. Signature of grantor
· Other items may be added to specific (i.e. date, notary, etc.)

Delivery – only about transfer of real property
· Intent for deed to be presently operative / Intent to transfer something now
· At least some interest in property
· Writing a deed isn’t transfer, need valid delivery to transfer
· Physically handing deed is evidence of delivery, but no conclusive evidence
· Issues with delivery arise with gifts – donative transfer
· Hypo: O has 3 kids ABC. O grant deed to A and puts it in safety deposit box. doesn’t want A to take possession right now. O writes will – all property to be divided among ABC. Then O dies. ABC find deed. A claiming A gets property. BC claiming ABC split. Who owned property when O died?
· If O owned, then pursuant to will ABC get it. But A is saying the property was transferred to A – O didn’t own it when O died, so O can’t will it. 
· So delivery issue:
· If valid delivery, then A already had property.
· If not valid delivery, then O still owned property and per will goes to ABC. 
· If O’s intent is to have A get property later after O’s death, that’s not delivery because not intent to presently transfer.
· To transfer title after dead, you need a valid will (or no will and will go by intestate succession statutes). Statute of Will, now probate codes, set out detailed requirements for a valid will (i.e. signed by 2 indep witnesses who aren’t benefiting from will). But a deed doesn’t do that. Can’t say let’s use this deed as will. 

Conditional Delivery
· Written condition
· If non-death condition, delivery is subject to condition. If it happens, GE owns it. If not, GR owns it. 
· I.e. “To GE when he graduates from law school”
· Policy: GR can’t make up condition. No fraud, intention is clear.
· If condition is death, no because looks like will. Doesn’t comport with Statute of Wills.
· Oral condition
· Non-death
· Majority: Uphold delivery and ignore condition. GE gets.
· Case: Sweeny v. Sweeny
· Facts: H owns land. CT law says when H dies, W gets all. H didn’t want W to get. Plan: Deed #1 H  Brother, recorded. #2 Brother  H, not recorded w/ oral condition that Brother dies first.
· Intent is to protect H if Brother died first. Only way to protect is if there’s delivery. Recording is evidence of delivery. So yes delivery.
· But intent to keep wife out – no delivery
· 2 contradictory intents – so technically could have picked either
· Ct said 2nd deed is validly delivered because disregard the condition even if there was an intent for a condition.
· Minority: Very small minority will uphold condition.
· Chillemi case: H  W if he dies when going to war. H doesn’t die. W records and divorced. Ct upholds condition, H gets.
· Death
· Majority: Uphold delivery and ignore condition. GE gets. Per Sweeny.
· Minority: Invalid attempt to make will, stays with GR. So on GR’s death  heirs.
· Delivery to 3rd person, oral or written
· Delivery is effect. But delivery to 3rd party must be irrevocable.
· Case: Rosengrant v. Rosengrant
· Facts: Uncle / Aunt had farm. Want to give to nephew. U gave deed to banker. U said N can get the deed when U&A died and record it and it would be N’s. On the outside of envelope with deed, it said N or U. When died, N recorded the deed. Transfer of prop challenged by other family members / intestate success.
· Delivery was not valid because could have gotten deed back. It is not irrevocable.
· If condition is GR’s death, creates immediate FI in GE with life estate in GR. Title deemed to pass to GE immediately with possession postponed until GR’s death.
· Policy: Avoids fraud and prejudice to subsequent purchasers

Real Estate Finance
Unsecured Debt v. Secured Debt
· Unsecured debt: Lend money, promised to pay back. If borrower doesn’t pay back, lender can sue for amt owed / debts + costs. Once judgment, creditor can take judgment against assets.
· Unsecured creditor – Competing with others to get money and assets
· Secured debt: At time loan is made, borrower gives lender a lien on specific piece of property that lender has recourse to if loan is not paid back.
· Secured creditor – 1st claim with that specific property
· Secured loans are good for borrowers because lower interest rate since less risk.

Loans 
· 2 documents delivered concurrently
· 1. Promissory Note – document that evidences the debt (amount, interest rate, payment terms, etc.). Note is secured by the mortgage. 
· 2. Mortgage / deed of trust (CA) – grants a security interest in the collateral / house for the loan
· Types of loans
· Fixed-term loan
· Fixed interest rate usually for 30 years
· Bank would figure out equal monthly payments, so at the end of the loan period, you would pay off the entire loan + accrued interest.
· Amortization – In beginning payments going mostly toward interest. Toward end, mostly toward principal. 
· So bad to default on loan in the beginning years since only have been paying for interest, not principal.
· Adjustable rate loans
· Usually low teaser rates, then rate bumped up.
· Lower than 30 years, so monthly rates are higher.
· LTV (Loan to value ratio): At time loan is made, what is the value of the collateral?
· Lenders care about LTV.
· But issue is what if borrower can’t make payments and MV of house goes down. Lender still wants all money.
· Value is determined by appraisal. Banks hire own, not using borrower’s appraisal.
· Banks usually require 20% down payment to get a cushion.
· Down payment gives bank protection. If FMV of property dropped with no down payment, banks would lose money.

Mortgage History
· 1. Deeds absolute
· English Law – Title theory: title transferred from the mortgagor to the mortgagee
· If borrower didn’t pay lender takes property. But not fair to borrowers because could have gotten 20% loan, but lender takes all of property.
· 2. Equity of redemption
· Borrower’s right to redeem land at any time from lender by paying off what’s due
· But now unfair to lenders.
· So the courts of equity then allowed the lender to foreclose the equity of redemption.
· It would give the borrower a certain amount of time to repay and if he doesn’t, then their equity of redemption is foreclosed.
· 3. Foreclosures
· Today in the US, there is no transfer of title to the lender.
· Lien theory: title is NOT transferred, but is simply a lien on the property
· Types of Foreclosure
· 1. Judicial Foreclosure
· Very rare in CA
· Go through the court and have a foreclosure sale; potential buyers bid on property and the money collected form the new buyer pays of the lender (left overs to debtor)
· Buyer’s statutory right to redeem / right of redemption: Buyer has 1 year after foreclosure to redeem from the purchaser of the foreclosed property by purchasing for the amount of winning bid + costs + interest
· 2. Private Sale / Trustee’s Sale (CA)
· Usually just in office of title company 
· Sale must be conducted openly and fairly.
· Bidders need to come with cash or cashier’s check 
· Lender is usually the successful bidder because can make credit bid up to the balance of the loan, without the money on hand. 
· No statutory right of redemption

Prior to foreclosure, options to stop forced sale
· 1. Loan modification
· 2. Borrower might reinstate loan – pay missed payments and expenses
· 3. Bankruptcy 
· 4. Sell
· If your house is worth more than you owe, you should never let it go to foreclosure because you just need to sell it yourself.

Foreclosure Steps
· 1. Trustee files notice of default
· 2. Trustee waits for 3 months, then records notice of sale.
· Point is to try to get more potential buyers to come and bid and try to get the value.
· 3. Trustee notifies borrower of time and date of sale, at least 21 days notice
· Any excess in loan amount goes back to borrower.

CA Lending
· Deed of trust – same as mortgage
· 3 parties
· 1. Borrower = trustor, giving the deed of trust
· 2. Neutral 3rd party, usually title insurance company = trustee
· 3. Lender = beneficiary
· Makes it efficient to foreclose on property via trustee sale 
· Statues / regulations to make sure sale is fair – time and place of sale = public and advertised
· Anti-Deficiency Statutes
· When indebtedness > amount of sale
· § 726(a): One action rule—lenders can only foreclose, cannot sue on breach of contract or sue borrower personally 
· Can’t pretend you are unsecured creditor when you are actually secured
· Can’t go after other assets
· Can’t just sue for breach of contract (on the promissory note alone)
· Lender has to look for that secured asset as repayment for the loan
· If deficiency after foreclosure:
· § 580(d): If trustee sale, no deficiency judgment. 
· § 580(b): Only if judicial foreclosure
· Normally no deficiency judgment for home.
· But if secondary house (vacation home) or an apt building (dwelling for more than 4 families), then lender can get deficiency judgment.
· If borrower has gotten a lot of equity and gotten a home equity loan, lender can get deficiency judgment because the amount of loan is not being used to purchase the property.
· So normally, regardless of how foreclosed, can’t get deficiency judgment.

Title Assurance
Methods of Title Assurance
· Title: who owns property
· Certain ways buyer can protect himself + causes of action / remedies
· 1. Warranties from seller. If seller makes promise, buyer can sue seller.
· 2. Title search. Buyer himself looks or can hire someone. Buyer can sue title searcher.
· 3. Title insurance. Buyer gets policy of insurance. Buyer can sue ins company.
· In CA, #2 and 3 are the same because title company does both.

1. Warranties of Title (Grantor  Grantee)
· With RE, contract of sale at beginning and deed at end.
· Concept of merger – Once deed is delivered, supersedes anything in k.
· So doesn’t look at what was written in k and only looks at what’s in deed.
· Defect in title / cloud on title – interest in property owned by someone other than grantor (i.e. lease, easement, HOA condition, etc.)
· Almost all property has defects because easements like utility easement
· 3 kinds of deeds commonly used (Fewest to most warranties order)
· Warranties are a promise. Seller wants to give fewest warranties. Buyer wants most warranties.
· Not intent driven, just look at what is there in the deed.
· 1. Quitclaim deed
· No warranties of any kind
· “As is” deed with respect to title. “Grantor quitclaims to grantee.” – Has to say quitclaim.
· Hypo: A gives QC deed to LLS to B. A doesn’t own LLS. B can’t sue. QC saying anything I own in this deed I’m giving to you, but not promising anything.
· Why would anyone do this? If you adversely possess a property and you think you own it but don’t want to quiet title, adverse possessor can convey title to buyer in some way without risk of being sued for not owning anything.
· Not liable if no interest in the property
· Don’t pay same amount for QC deed as general warranty deed because no promises re: state of title.
· 2. Special warranty deed
· Only promising that grantor did nothing to cloud the title, except the exceptions listed by GR
· So if there is a defect in title but seller didn’t cause it, then not liable.
· In CA, statute – Grant Deed – std deed that is used. This is a SWD. If you use the word “grant” in a deed, Civ Code §1713.
· 1. Meaning grantor hasn’t conveyed any of estate to anyone else.
· So no mortgage or easement.
· 2. Property is free from interests created by grantor
· The 2 mean the same thing.
· Same as SWD
· 3. General warranty deed
· Not routinely used in CA
· Can list exceptions like SWD
· Warranties:
· Present covenants – breached when deed is transferred
· 1. Covenant of seisin / right to convey – grantor promising he owns property he purports to convey
· Diff than SWD bc picking up interest by predecessors. 
· So in breach of covenant of seisin unless he lists an exception.
· 2. Covenant against encumbrances
· Encumbrance is a small interest in property. 
· Owned by someone like lease, easement, etc. is covered under seisin.
· Future covenants – breached after deed delivered, in the future
· 3. Covenant of general warranty / Covenant of quiet enjoyment
· In future, no one will claim superior title and if does, can sue the grantor.
· Case: Brown v. Lober: 
· Facts: O  Bosts but O keeps 2/3 mineral rights. Bosts  Browns w/ GWD, no exceptions. Browns try to sell mineral rights, but find out don’t own all. Browns sue Bosts for breach of quiet enjoyment.
· Ct holds no breach, because not ousted. Future covenants only breached when ousted.
· Really it’s a breach of covenant of seisin, but SOL had run out.

2. Title Search
Recording Acts / Statute
· If you have any instrument with interest in real property, you can record it. 
· I.e. Deed giving fee simple, deed giving easement, deed of mineral rights
· In CA, take check and notarized original doc (notarized to record not to be valid), copy of doc – all to county recorders office.
· All they care is if GR and GE on the docs
· Stamp with exact date and time on the original and copy
· Purposes for recording
· 1. Public recordation of titles – public disclosure
· 2. Preserves instruments in safe place – don’t have to hang onto deeds
· 3. Protecting purchasers in their title against prior unrecorded interests
· Ex: O  A, A does not record. O  B. B doesn’t know A exists. 
· Dispute between A and B
· Recording acts protect B – subsequent purchaser or bona fide purchaser (doesn’t know about A).
· Deeds are valid without being recorded. Don’t need to record to make instrument valid.
· Recording system gives a way land purchasers to buy land without being fearful that there’s a prior purchaser they don’t know about.
· Need a way to encourage people to buy property.
· Recording statutes allow people to record instruments. 
· If you don’t know about a prior interest (in head or going through record search), not bound it. Free and clear of any interests you don’t know about.
· Recording acts only protect subsequent purchasers, not donees. 
· Subsequent purchaser is on constructive notice on what he would have found had he done a title search. Not on constructive notice on what he would not have found.

How to do a title search
· Use indexes to find the docs.
· Use grantor / grantee index. 
· Some use tract index – organized by the parcel numbers. But most real estate doesn’t have numbers on them. So not indexed this way.
· When receiving a doc in the county recorder’s office, look at the grantor and grantee.
· Who is giving interest is grantor. Who is getting the interest is grantee.
· 1. Start with grantee index first.
· Because whoever you’re buying it from is the last grantee. 
· Don’t know who the prior grantors/owners are.
· Only thing you can rely on is who you’re buying it from.
· Purpose of using grantee index is to get back as far enough until you’ll switch to grantor index.
· Jurisdictions differ on custom on how far back to go. 
· 2. Switch to grantor index.
· Grantor index is where you find stuff, but need the grantee index to figure out what to search.
· Start with the last person you found. Keep searching and see what interests he’s conveyed.
· See if it’s recorded. Current purchaser is on constructive notice and is bound by it. 
· Look for first deed / fee simple conveyance to see when to switch to next person.
· If someone had purchased an interest and didn’t record it immediately and records it much later after property is already sold, title searcher won’t see it. It will be outside the chain of title and is unprotected (wild deed). Since not recorded properly, not on constructive notice. 
· Hypo: O  A  B. Later O  C
· Who wins, B or C? C wins because has no notice of B. 
· No notice even though B recorded because no record of O  A. B has only recorded A  B. 
· A  B is wild deed because not hooked up to chain of title.
· Legal description of the property and make sure identifying the right property.
· Title searches are cumbersome.
· Policy: Put burden on cheapest cost avoider.
· No need to search all alternative spellings of names in case misspelled.
· Case: Orr v. Byers: No need to search all alternative spellings of names.
· Facts: Orr gets a mortgage against Elliott. Elliott is designated at grantor. But in the paperwork, his name was spelled as Eliot.
· GE: Reed – Green – Elliott – Byers 
GR: Reed – Green – Elliott – Byers (But Elliott – Orr)
· Byers argument is that even though Orr has something recorded, not on constructive notice because wouldn’t find looking through the index.
· Argument is that doctrine of idem sonans (if it sounds alike, it’s the same) applies. So should have looked up the alternative spellings that sound alike.
· Court says no because it’s too much of a burden.
· No need to search for all possible name changes, i.e. if married.
· No need to search for nicknames.
· Disregard middle initial. Search for all.
· Minority of jx (including NY) require a more extensive title search.
· Not sufficient to switch grantors when that particular grantor acquires the property
· For every grantor, need to search to present to pick up late recorded instruments.
· This makes title searches much harder and much more expensive. 

Hypo: O  A and it’s recorded, but the county recorder makes a mistake. So when B is searching title, won’t see the O  A. Between A and B, who wins?
· Problem is that no cheaper cost avoider. Both are innocent parties. 
· But someone has to win between A and B. 
· Cases are split. Some say A wins, and title insurance will protect B. 
· Some – including CA – says B wins. Subsequent purchaser always wins because of policy: alienability, to encourage people to buy property.
· But technically, A had the ability to check to make sure it was recorded properly, B didn’t since never knew about A. But no one really expects A to do that.

Types of recording statutes
· Whether the subsequent buyer “beats” the prior buyer they must meet the factors in the statute; each state has their own statute (out of the 3)
· 1. Race statute
· Used in South Carolina, and Louisiana
· Requirement:
· 1. Subsequent purchaser must record first
· Many courts started having problems with this statute because the subsequent buyer could know about the prior purchaser, and simply just record first. 
· If the subsequent buyer knows about the prior purchaser, it is unfair to overthrow the common law rule. Courts started interpreting the race statutes differently, therefore, the majority of the states have eliminated them and upheld notice statutes or race notice statutes. 
· A race statute however is very clear, there is no disputes about who gets it, it’s just whoever records first.
· 2. Notice statute
· Requirement:
· 1. Subsequent purchaser buys without notice (actual/constructive notice)
· No requirement to record
· Types of Notice
· Actual notice
· Constructive notice – notice from the records
· If you had done a title search, would you have found the prior individual’s interests? 
· Inquiry notice – from facts did you make an inquiry about someone’s notice 
· Imputed way of notice, some red flag that tipped you off so as to at least inquire if A has an interest
· Difference of opinions on whether inquiry notice is good
· Records – interest isn’t recorded but something else is recorded that should tip off
· Possession – subsequent purchaser sees someone in possession and be tipped off
· Although you don’t need to record, you still want to. 
· Shelter rule – in every notice jurisdiction
· Ex.: O  A, later O  B. Then A records and then B records. B can beat A but if B wanted to sell to someone else, C, then C won’t be able to win against A.
· Courts want to protect B’s market. So if a subsequent purchaser comes (c), then C will get the same rights that B would get. If B can beat A, the C can beat A. 
· Under public policy, B’s market needs to be protected
· 3. Race Notice statute
· Used in CA
· Hybrid between a race statute and a notice statute
· Requirements
· 1. No notice of subsequent purchaser
· 2. And he has to be the first to record
· Zimmer Rule – only in race-notice
· About half of race-notice jx use Zimmer, half don’t.
· O  A, A later records.
O   B  C
· Who wins, A or C? Under normal race-notice jx, C wins because C takes without notice of A and C recorded before A.
· But some courts will impose additional rule that B has to record also to protect the chain of title. Before C buys from B, make sure B has recorded. 
· Only applies to immediate predecessors
· If someone doesn’t meet the requirements of a recording statute, then first in time wins.

Hypo: O  A, but A doesn’t record. O dies, H. H  B. A later records. Who wins, A or B? 
· B wins because B had no notice O sold. And B recorded first.
· Assume O hasn’t died yet and A hasn’t recorded yet. O changes mind and tells A wants land back. Who wins, O or A? 
· A because don’t need to record to make deed valid. Recording is irrelevant between GR and GE. Recording is only relevant with 2 purchasers. 
· Assume H hasn’t sold to B yet and A hasn’t recorded yet. Who wins, H or A? 
· A. H doesn’t inherit property if A shows up with a valid deed. H can’t claim any protection under recording acts because he’s not a subsequent purchaser, didn’t buy it.

Case: Harper v. Paradise
· Facts: O (Susan Harper)  M (life estate) and M’s kids (remainder). M does not record.
O dies. O  H (heirs)
H  M (fee simple) saying because original QC deed was misplaced.
M  …  Paradise
M dies. M’s kids find the original deed and record it. So now kids are saying they own it since they are remainderman.
· Who wins, Paradise or M’s kids?
· Deed from H  M is not just normal deed that says H  M, it has wording in the beginning telling a story. Story is that there was a prior deed and it was lost. H is giving new deed to take place of the prior deed.
· So this is grounds for an inquiry notice. Inquiry would have revealed M’s kids. 
· Inquiry notice applies to reading deed also.
· Therefore, Paradise would have been on notice. And thus loses.

Memorandum of lease – couple of pages indicating that there is a lease
· Commercial leases tend to be very long, so not customary to record the whole lease. Just the memorandum of lease. Also may not want something like how much the rent is as a matter of public record.
· O  A. A wants to record lease so that if O sells to B wants on record there is a lease.
· Issue is: Was subsequent on inquiry notice to see if additional rights not in the MOL?
· Courts are split on this. 

Waldorf case
· Facts: Choctaw (O), developer of a condo complex. Bank gave loans. O  B. All of the units in the condo complex were covered by this mortgage. Waldorf is saying my unit is not affected by this mortgage. Can the bank foreclose on Waldorf’s unit?
· Waldorf bought / closed the deal after these bank loans. He records. O  W
· Waldorf loses. He’s on notice of bank loans because banks record. Bank loans are prior and were on the entire condo complex. Waldorf is subject to the mortgage lien. 
· So Waldorf’s lawyer: Doctrine in K law – when someone buys a property, they have equitable interest in the property. So can say W was before the bank loans. W didn’t record when getting the equitable interest. So this now puts Bank as the subsequent purchaser. Did Bank take possession without notice of W? Now opening up inquiry notice.
· Inquiry notice – he was living there. He had furniture there. He was there for 3 years. 
· Ct says no because W is cheapest cost avoider.

Deeds that are forged, stolen, fraudulently obtained
· Forged deed
· Rule: O gets land because need to protect private prop interest. Bfp could also be protected by title insurance, but O has no way to protect.
· O owns land but is not in possession. A forges deed O  A. A records. A  Bfp. B is a bona fide purchaser and doesn’t know O  A is forged. Fight is between O who wants his land back and B.
· When B does title search, it will look legitimate. Finds deed O  A and it’s recorded. Buying from record owner A, so it should be fine.
· If we were at the O  A time, then O could protect himself and just get the property back. This is only for bona fide purchaser and true owner.
· Stolen deed
· Rule: O wins.
· O  A with the intent that sometime later going to deliver it. A finds the deed and steals it and then records. O  A  Bfp. 
· Fraudulently obtained / delivered deed
· Rule: B wins because O is the one who is a little more at fault.
· O  A but given to a 3rd party saying don’t deliver it to A until A does something. Before A does it, 3rd party gives the deed to A. A isn’t stealing the deed, but still shouldn’t have it yet. A records it then sells to Bfp.
· O chose the 3rd party that delivered the deed too early. Little more O’s fault than B’s. B is totally innocent.

3. Title Insurance
Title Insurance 
· Title insurance says as of a certain date, this is what the title looks like. Looks backward. So if it changes the next day, title insurance company isn’t insuring against that.
· Title insurance is paid for by 1 lump sum premium, usually when the policy becomes effective / when deal closes and lasts for as long as owner owns property and doesn’t pass on to subsequent purchasers.
· Title insurance is a matter of contract. So the issue is what does the policy say.
· Insurance policies can say whatever they want, but because of standardization, it has become a matter of custom that insurance companies use a form of title insurance written by American Land Title Association (ALTA).
· These forms are routinely used by title insurance companies.

Forms of title insurances
· Owner’s policies – insuring that owner has an interest in the property
· Lender’s policies – if getting a loan, lender will probably want buyer to get a lender’s policy also. Insures that buyer has interest in the property, lender has first priority when mortgage is recorded. Insuring no prior liens. 
· So if buying property, get owner’s policy and if getting a loan, both owner’s and lender’s.
· 2 types of owner’s policies – standard and homeowners
· If buying a single family residence under 10 acres that you live in, entitled to get homeowner’s policy also. Can choose standard or homeowner’s policy. 
· So if commercial, etc. then have to get standard policy. 

ALTA Standard Policy
· Schedule B lists exceptions.
· Title insurance searches records and lists exceptions (i.e. easements, mortgages, CCR) to policy on Schedule B.
· Don’t say title insurance insures that you have clear title. It’s clear title other than what the policy exceptions. 
· Schedule A lists blanket exclusions, which are excluded from all policies, not specifically your property.
· Defects, liens, encumbrances, adverse claims, or other matters:
· Resulting in no loss or damage to the insured
· Actual notice to insured, but it’s not recorded or known to insurance company
· Resulting in loss or damage that would not have been sustained if the insured had paid value for the title
· Claims resulting in losses because of law or governmental ordinances. 
· I.e. Buy an apt but zoning ordinance saying only single-family homes. Not insuring against this.  
· Not insuring against if you can’t subdivide land the way you want or if person before you didn’t do it properly.
· Not insuring if says if didn’t get proper building permit and says to tear it down.
· Any losses resulting from boundary disputes, encroachments, or claims of parties in possession. 
· If giving survey, then it’s an exception and covered. But not an exclusion.
· If there’s something that’s excluded and you want, you can pay more to cover the risk. Negotiate with the title insurance company.
· Main things they are covering:
· If they miss something from a title search
· Forged, stolen deeds  this coverage isn’t written in standard, but spelled out in homeowner’s.
· O  A. O  B. But if B records even 1 min before A, then B wins. Title insurance will cover A. 

ALTA Homeowner’s Policy
· Cover more than standard policy so premiums are higher
· Risk is lower to insurance company because value of property is lower
· Insuring you own property as listed on Schedule A, with exceptions in Schedule B
· Covers someone other than you owns interest in title / title is defective, forged deeds
· Covers remove structure because building permit issue or zoning law 
· But not in standard
· Covers if encroachment
· In standard only covered if you give a survey

Case: Walker Rogge v. Chelsea Title
· Facts: Rogge purchased title insurance from Chelsea. K said 19 acres, but turns out they got 12 acres. K did provide that if not 19 acres, there would a reduction in price. Rogge sued Chelsea under the insurance policy / contract and for negligence / tort.
· Insurance policy / contract claim – Rogge loses.
· Policy does not insure against encroachments, boundary disputes, and other matters which could be disclosed by an accurate survey and inspection of the premises.
· Chelsea saying this is not covered.
· Rogge says too vague so unenforceable. 
· Court says the exception makes it clear that it’s not insuring against acreage – anything that can be disclosed by survey.
· Not unenforceable, not vague. Just look at what the contract says.
· Negligence claim 
· Majority view / CA: Title insurance are not in business of performing title searches for their clients (but for themselves), so no negligence. Title insurance liability is limited to the policy.
· Minority view: Other way.

Case: Lick Mill Creek Apartments v. Chicago Title Insurance
· Facts: LM purchased title insurance from Chicago Title Insurance. LM found hazardous material – have to pay to clean it up. Chicago Title issued a policy covering loss or damage resulting from, among other things, unmarketability of title and encumbrance on the land.
· Title insurance covers marketability of the property, not the market value of the property. And talking about interests that are already there at the time of the insurance coverage, not some interest someone might get later in the future.

Servitudes
Servitudes are private agreements between property owners concerning land use.

Types of Servitudes
· Easements – someone has the right or has purchased the right to enter someone else’s land, usually purposes of crossing but not always
· Covenants – promise / agreement, i.e. A promises to B that A won’t do something on A’s own land
· Licenses – revocable, can be oral or written, gives permission to come onto land
· But not a continued property interest because it can be revoked
· However, licenses can turn into an easement when it becomes irrevocable.
· Irrevocable when 
1. License coupled with an interest
· Convey someone a profit in writing (can come onto land and take apples off land), but nothing about entering land. Cts will say this profit is coupled with a license to enter the land and it cannot be revoked since it doesn’t make sense to pay to get the apples but can’t enter.
· 2. Estoppel
· Elements of estoppel
· Communication – Party to be estopped has to make a communication to the other party.
· Reliance – Party hearing the communication relies on it.
· Prejudice – Party who relied is prejudiced by reliance.
· Profits – enter land to remove something

Easements
· Easements in gross – benefit held by a person, indiv, or business entity.
· No benefited parcel.
· Easements appurtenant – benefit held by the land. So runs with the land.
· Have to make sure easements are recorded, so do recording acts analysis.
· A & B will reach an agreement on cost if benefit > decrease.
· For the economic benefit of landowners
· Property value will decrease if someone else has right to enter your land.
· Benefited parcel = dominant tenement
· Burdened / restricted parcel = servient tenement
· Since easements are private agreements, can limit duration, etc.
· Easements are a property interest. So can’t block the easement.
· Creation
· 1. By grant in writing
· Case: Willard v. First Church of Christ
· Facts: O owned 2 lots. Let the church across the street park in Lot 20. She sold lot 19 to P. P sells both to W. So P bought lot 20 from O, but O sold it with easement to church allowing church to continue parking there. Church lawyer drafted this easement as a clause in the deed from O  P. P  W had no mention of the easement. 
· W cannot claim he’s bfp with no constructive notice because had he done title search O  P.
· W argues that this easement was not validly created, so there was never any easement. 
· Old rule: Can’t reserve an interest in the land to a stranger / third party in the same instrument as giving a fee simple from grantor to grantee. A stranger is someone who is not the grantor or grantee, so here it would be the church.
· New rule: Can create easements this way.
· 2. License that’s become irrevocable
· Case: Holbrook v. Taylor
· Facts: H owned a road. T bought a land next to the road and built a house. H gave T permission to use the road for activities necessary for the construction of the house and general improvements to the land. Holbrooks asked Taylors for money to use the road $500. So Holbrook says license revoked and blocked it with a cable.
· Started out as a license so by definition it could be revoked. However, it couldn’t be revoked in this case because of estoppel.
· Communication – H told T can use road.
· Reliance – T relied and built house.
· Prejudice – T will be prejudiced because spent money to improve road. 
· 3. By prior existing use
· Requirements
· 1. Common ownership of land in question
· New dominant and servient tenement have to be owned by same person.
· 2. Quasi-easement
· Use of property to benefit another
· I.e. X owns land, builds house, builds driveway on Y to get to road. Driveway is quasi-easement.
· 3. At severance, the parties intend the use to continue.
· Only look at the time of initial severance.
· Sub-factors:
· 1. Necessity – Reasonable necessity
· The more necessary it looks for X to cross Y, the more it seems like intent for use to continue.
· 2. Apparent
· Quasi-easement should have been known or capable of being known about
· 3. Did the use continue?
· 4. Purchase price
· I.e. Property FMV $100k but bought for $80k. Indication that use of easement to continue.
· 5. If implied reservation (GR keeps benefits parcel), did he give warranty deed?
· Implied reservation v. implied grant
· Implied reservation – keeps benefited / dominant tenant and sells burdened / servient tenement
· Implied grant – keep burdened and sell benefit
· If seller give GWD, there’s is no cloud on title. So didn’t intend to continue the easement.
· Case: Van Sandt v. Royster
· Facts: Bailey owns land. City puts public sewer line. B builds house and builds sewer line to connect to city. B  J 1 part of land, who builds house and connects to sewer  VS. B  M 1 part of land, who builds house and connects  R. B  G her land. VS discovers sewage in basement from all 3 houses. Sues for injunction to stop using pipes, but no other way to connect.
· Looking at Jones and Bailey, when the parcel was split. If it doesn’t go on then, it doesn’t go on. It happens at this severance or it doesn’t.  Yes, meets all req of easement by prior use.
· B  J  VS. But VS says no constructive notice. 
· Ct takes position that recording acts do apply. So did have inquiry notice. 
· 4. By necessity
· Requirements
· 1. Unity of ownership – common owner of dominant and servient tenements at the same time
· 2. Strict necessity – at time of severance, 1 parcel becomes land locked and only way to get off is easement across land that land locks.
· Ingress and egress – get on and off property
· Rule: Can’t pick any parcel. It is the last parcel that landlocked.
· Case: Othen v. Rosier
· Facts: H owns all the property. H 100 acres  R. H 60 acres  O. H 53 acres  X  O, and is now land locked. O has been using road across R. R builds wall, making road blocked. O says blocking easement. R says no easement. 
· Ct says no easement by necessity because when 100 acre sold, H wasn’t land locked. O is now land locked, but by sale of another parcel of land.
· 5. By prescription / prescriptive easements
· Someone crosses someone else’s land in a continuous way and no one stops. After a while, if all requirements are met, cts will say person crossing land has right to cross the land – has an easement.
· It was a court doctrine, analogous to adverse possession. Not statute.
· Adverse possession dealt with ownership with property.
· Easement by prescription isn’t ownership, but right to use (usually right to cross) portion of the property.
· No uniform list of requirements for prescriptive easements.
· CA Requirements / Elements
· 1. Time, usually same as SOL for adverse possession
· In CA, 5 years.
· 2. Adverse, without permission of the owner
· So, one way to prevent prescriptive easement is to give permission to cross.
· Giving permission to cross = license. But licenses are revocable. So worry about factors that would make it irrevocable
· 3. Open / Continuous
· As long as can be seen and as often as user finds necessary.
· Even if use is sporadic, it’s ok for prescriptive easements. 
· As long as not hiding, it doesn’t matter if it’s only 1x per month. O is deemed to be on notice of that.
· Cts are reluctant to change scope of prescriptive easement.
· Hypo: Walking across the land for years. But decides to switch to motorcycle. Cts will say yes prescriptive easement because have been walking on it for years. But can’t change the scope. Maybe O saw walking across land and didn’t object to walking. But doesn’t mean that O wouldn’t have objected to motorcycle.
· Case: Othen:
· Rosier gave permission to Othen, it was not adverse.
· Because it wasn’t exclusive, it was permissive. But most jx don’t require exclusivity. 
· How to prevent prescriptive easements
· 1. Make sure time doesn’t pass. Stop every 5 years, so hasn’t accumulated 5 years.
· 2. Give permission.
· Can give it orally or by letter, or by CA statutes.
· CA statute: Post sign at each entrance to property or at boundaries (every 200 ft or less) – right to pass by permission and subject to control of owner
· Public prescriptive easement
· States have different rules on this. Not consistent. 
· CA statute: no longer public prescriptive easements for recreational use except for land 1000 ft of ocean
· Public policy in favor of opening up beaches
· When you get a property interest not in writing this creates a problem for when selling property.
· A  B, easement not in writing and can’t be recorded. A  X. Is X bound? 
· Courts are split on this issue.
· Some say recording acts don’t apply because only protect bfp form interests that can be recorded.
· Some say recording acts do apply. Do recording acts analysis.
· Would title insurance cover?
· Depends on what your policy says because it’s via contract. 
· Homeowners policy, yes. Standard, no – but can always purchase extra coverage.
· Doesn’t meant that easement doesn’t exist. Just means that insurance company will pay for the diminution of value.
· Use / scope of easements
· Black letter rule: Non-dominant can’t use easement across servient to get to land. 
· Easement is only in favor of the dominant estate. Think of it as a property right. B owns the right to cross parcel A. So B can’t give it to someone else. No right to give additional burdens across A to other people.
	C Non-dominant

	B Dominant

	A Servient
	
	






· Case: Brown v. Voss: B and C owned by same person. Owner wants to use easement to get to B and C. Can you use easement to get to non-dominant land?
· Majority US view: No, doesn’t matter who owns it because easement is in favor of parcel B only.
· A has given up a property right to allow B to cross A to get to B. B owns that specific property right. But can’t cross A to get to different property. 
· Remedies:
· Majority US view / dissenting opinion: Injunction
· No balancing test. Balancing is when innocent encroacher. Not innocent encroacher because C knows doesn’t have easement.
· Minority US view / plurality opinion: Can give damages
· Balancing test
· B and C can use easement as long as paying damages.
· Hypo: Telephone company has easement to string telephone wires. But all of a sudden cable tv wires. Can telephone company do that? 
· CA statute allows for this just for economic purposes / for public good and since it’s utilities. But normally no – misuse of easement.
· Changes in Dominant Tenement: 
· Easement across A is for the benefit of every party of Parcel B. But now subdividing the parcel to B1 and B2. Do both these parcels get the easement? 
· 1st: See if the easement says something about it that is determinative.
· If no, reasonableness of use and is it overburden on A?  Gives cts flexibility.
· It’s not a balancing test. Benefit to B doesn’t matter. Only looking at the burden on A.
· Reasonableness and use changes with technology though (i.e. no cars when easement given, but now there are cars).
· Generally, cts will let use change if it’s the same kind of use with a different vehicle (horse and buggy to car). But if changing from crossing to going underground or stringing wires across land, it’s not ok.
· Changes in Servient Tenement
· Can’t relocate easement.
· It’s a property interest. B can keep A from blocking the easement. It’s not a defense saying that giving B a different way to get around.
· Terminating easements
· 1. Release of the easement – A buys easement from B. 
· Transfer of property right, back from dominant estate to servient estate
· So has to be in writing and can be recorded
· 2. Language of the grant of the easement
· Might have a termination provision 
· Might be easement for certain duration of time or condition
· Can be an easement determinable (like fee simple determinable) i.e. B has easement so long as B uses for orange grove
· 3. Oral termination by estoppel
· Communication, Reliance, Prejudice
· 4. Adverse possession
· A builds house on easement. It meets all requirements of AP.
· 5. Merger
· If dominant and servient parcels owned by same person, easement terminates because can’t have easement across your own property.
· If the parcels are separated, then easement doesn’t come back. It must be purchased. 
· 6. Misuse that can’t be corrected
· If ct find dominant estate is misusing the easement, then ct will say injunction. But if dominant estate continues to, then ct will usually say no more easement and terminate it.
· 7. Condemnation
· Government comes in and wants to build a school on the easement. Can force a sale.
· But must compensate both A for land and B for easement. 
· 8. Only for easements by necessity, if necessity ends, easement ends.
· If B has bought an easement across A, doesn’t lose it.
· 9. Transfer of burdened property
· If burdened property is transferred, then need to look at recording acts.
· If transfer of dominant property, then not an issue because no one is afraid to buy property with additional benefit. No need to do recording analysis. Benefit will always go to subsequent purchaser. 

Covenants
· Negative easements – easement to prevent neighbor from doing something on land
· But England: no negative easements at all because don’t like burdens on property
· Land owners tried to use k law to enforce agreement especially when land was sold.
· A and B in k for B not to build. But if B  C, A wants k to apply to C also. But no negative easements.
· A and B in K. But at the time, k rights were enforceable between parties, but not assignable. So B couldn’t assign C obligation.
· Parties didn’t want to convey right with every deed. Just wanted a property right.
· So now covenants. Covenants run with the land = sale of property brings with it the k obligations 
· Covenants are private agreements of restriction between land owners. 
· Types of Covenants
· Same promise, but called different based on remedy aggrieved party is looking for.
· Real covenants = damages
· A (Benefit)  B (Burden)
A  D and B  C
· Requirements to say burden of covenant ran to C and benefit ran to D, meaning D can get damages from C
· In England, originally A and B were in LL/T relationship with same piece of property.
· In US, A and B had to be in GR/GE relationship. (LL/T relationship will also work.)
· Covenants has to be put on with the sale.
· Equitable servitudes = injunction
· Most cts now deal with equitable servitudes.
· Case: Tulk v. Moxhay – allowed for injunctions
· Requirements for equitable servitudes
· 1. Original parties must intend to bind successors
· Generally, unless ct finds definite intent not to bind successors – cts will say intent to bind successors, bc no point then.
· 2. Successor to burden must be on notice of covenant
· In England, because no recording system, only way was actual notice.
· In US, recording act analysis.
· Constructive notice? Actual notice? (Inquiry notice is harder because can’t just look at land and see there’s a restriction on it.)
· 3. Promise must “touch and concern” the land
· Promise has to involve something to do with the land, such as restricting land use.
· Terminate covenants
· 1. Buy out
· 2. If can’t achieve purpose of covenant anymore, shouldn’t enforce because inequitable.
· Case: Western Land Co. v. Truskolaski
· Facts: WL owns large parcel. Divide land into pieces and put restrictions on all the land to single family use only. Now, the area has changed and become more commercialized. WL wanted to build a supermarket. Homeowners don’t want saying violating covenant. 
· WL is arguing that change in circumstances so to terminate the covenant. Goal or object restrictive covenant was trying to achieve has been thwarted by change in circumstances, so now it is inequitable to enforce the restriction.
· Ct says covenant is still achieving the goals inside of the subdivision, so it is equitable to enforce the covenant. 
· But can’t force. So holdouts can win since it’s a property right.
· Case: Rick v. West
· Facts: R subdivides his land and restrict every lot to single family residential use. R  W. R  P, P wants to build a hospital. W doesn’t agree to release the covenant even though everyone else in the subdivision agreed. 
· R says do a cost-benefit analysis. How much more valuable will land be with the hospital on it. Then give W damages remedy.
· Ct says no. It’s not a weighing test. She has a property right.

Common Interest Developments or Common Interest Communities
· Bound together by private covenants / private equitable servitudes 
· Features
· Everyone is governed by a set of documents called conditions, covenants, and restrictions (CC &R’s)
· Document that is filed and recorded when CIC is initially set up by developer
· Either by statute or docs new owners are bound by CCRs
· In CA, by statute must record CCRs.
· Every property owner is part of HOA
· Elect board of directors that deal with everyday activities of HOA
· Enforces regulations 
· Every unit owner has to pay some monthly assessment to HOA, which is dictated by CCR
· Board can increase or decrease as necessary
· As a reserve for catastrophic loss, upkeep of common areas, etc. 
· If don’t pay the fee, then can file a lien against you and eventually foreclose on you.
· What’s appealing about CIC and what’s not 
· Renting apt vs. buying a condo
· 1. Appreciation
· As a renter, getting nothing of that appreciation. If money is used to pay off mortgage, you own that property. When you go to sell, will get appreciation.
· 2. Tax incentives for ownership
· Interest on home loans is tax deductible
· Property tax is tax deductible
· Buying CIC vs. single family house
· Advantage of CIC
· 1. Repairs and maintenance are covered. 
· Paid via HOA fees but don’t have to worry about it.
· 2. Better amenities
· 3. Uniformity
· 4. Select your neighbors
· 5. Cheaper than single family house
· Disadvantage of CIC
· 1. Conformity and other restrictions
· 2. Density
· 3. Assessments (Fees)
· Different Forms of Ownership
· Condominiums
· Not the building, but a form of ownership.
· Each unit is owned separately in fee simple. 
· Common areas are owned by all the homeowners as TIC, not the HOA.
· Case: Nahrstedt v. Lakeside Village Condominium Ass’n, Inc.: CA statutes says restrictions shouldn’t be enforced if they are unreasonable. But reasonableness done uniformly, not case-by-case.
· Facts: In the CCR’s, no pets. She’s on a notice because given the CCR and it’s recorded as required CA statute. She has 3 indoor cats – noiseless and odorless, wouldn’t bothering anyone.
· Purposes of a pet restriction:
1. Sanitation
2. Health (some people might be allergic)
3. Noise 
4. Safety (some animals might be aggressive or people are just afraid)
· She is claiming this restriction is unreasonable. 
· Ct says apply reasonableness uniformly. If case by case basis, then too much litigation  uncertain and expensive for HOA to litigate. 
· This std especially with regulations in CCRs. Maybe less deferential treatment with regulations by the board.
· Goes to efficiency 
· Cts are deferential on this. It’s on the P to show that it’s not reasonable.
· Look at the purpose of the regulation. 
· Now CA by statute after case, no pet restrictions in CICs allowed. Can regulate where pet is and such. But not saying no pets at all.
· Cooperative apartments
· Whole building owned by a corporation. When buying an apt, you buy stock in the corporation. So the corporation is only owned by apt owners, but done through stock certificates. 
· Each unit owner is a tenant with renewable lease in perpetuity.
· So as a co-op owner, you’re a LL and T.
· So if 1 unit owner is financially irresponsible, everyone else has to make up for it.
· I.e. 1 blanket mortgage, 1 blanket property tax bill, 1 utility bill because people aren’t assessed separately.
· As a result, co-op boards can be very selective in who they allow into the apt. Can deny someone for any reason short of prohibitive reason (such as racial reason) and don’t have to give a reason.
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