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1. Occupancy Rule 
a. Pierson v. Post: Post pursued a fox on an open beach, and as Post was pursuing it, Pierson killed it with a gun and took it away, in order to deprive Post of ownership. Who does it belong to? 
i. BOTTOM LINE: In order to have a property right to an animal, an individual must mortally would it and deprive it of its natural liberty. (In this case, it belongs to Pierson) 
ii. HYPO: Dig hole 3 feet deep, fox falls into it, and can’t get out. Someone comes along, takes it, and kills it. Do we have a cause of action? YES, because the person who built the hole took away its liberty to escape. 
iii. Intend to possess it, and actually perfect the possession 
1. Wish or plan to possess isn’t enough 
2. Theories of Justifying Property Law
a. William Blackstone: Idea of first possession
b. John Locke: Labor theory
i. One owns property right to his/her own body, thus one has property to the labor his/her own body
ii. Morally justify property rights 
iii. If I take something first, I’ve mixed my labor with that good, and therefore it’s mine
c. Jeremy Benthem: Utilitarianism:
i. We should maximize the good for all 
d. Harold Demsetz: (Utilitarian): Property rights come into existence when it becomes economic to internalize the externalities of the issue. 
i. Externalities- the cost, whether beneficial or harmful, that is not realized 
ii. Transaction costs: costs of reaching/negotiation an agreement. When they are high, it is not economic to in internalize the externalities. When they are low, it is economic to internalize the externalities. Property rights lower transaction costs, which makes it more economic to internalize externalities. 
iii. Tragedy of the Commons: overuse because there are no individual property rights 
iv. Tragedy of the Anticommons: underuse because there are too many individuals with property rights, so it is costly to pull together resources to transact (high transaction costs) 
e. Krier: Evolutionary Theory
i. Intentional origination of property rights 
1. More conscious production by humans- man made 
2. People can start talking about it and adding/taking away things from property rights 
ii. Unintentional origination of property rights- Natural Selection
1. Adapted because humans have evolved to respect the rights of others and their survival helped the continuation of the idea of property rights- became inherent 
2. Survival of the fittest mechanisms- individuals who exhibited something that looked like property rights were probabilistically more likely to reproduce.  
f. The Property “Instinct”- Stake 
i. Law built to allow us to all do what we wanted to do (if I have a lot of money, the law allows me to give it to my kids) 
ii. If you’re wealthy, you want to give your belongings to your son, but if you’re poor, you want to give your resources to your daughter 
1. Such fitness choices may or may not be good for the rest of us 
3. Non-Copyright Protection
a. RULE: Facts are common property HOWEVER, quasi-property right exists in published news such that appropriating the published news gathered by another (by labor, time, resources, etc.) for further commercial purposes constitutes unfair competition in trade.- doesn’t give them copyright, just gives them protection 
i. International News Service v. Associated Press: INS took news from AP and published it as its own. Does AP have copyright protection?
1. There are property rights in facts if it creates unfair competition.
2. INS could be seen as a free rider- tragedy of the commons/overuse
3. Breadth in which this case has been read is limited- facts must be very similar to the facts here 
b. RULE: In the absence of some unrecognized common law (i.e. no specific copyright to design/fashion) people can imitate your chattel.
i. Cheney Bros. v. Doris Silk: D copied silk design from P and sold it for less than P’s price. 
1. Copying promotes competition which brings better products for the public (brings down prices, not overpaying for goods). 
a. The essence of competition for specific subject matter is different, specifically when it comes to receiving things in a timely manner (i.e. news).
4. Copyright
a. COPYRIGHT STATUTE- copyright applies to original works of authorship; fixed in a tangible medium of expression 
i. Purpose: to promote progress of science and useful arts 
b. RULE: Fact/expression dichotomy: facts are not copyrightable, BUT complilations of facts are, so long as they contain originality (“minimal degree of creativity”).
i. Feist v. Rural: Feist takes a portion of Rural’s telephone book information and publishes it in their telephone book. Both compete for yellow page ads. 
1. Issue: Whether taking factual information from a public utility and implementing it as one’s own business constitutes copyright infringement.
2. Only original authorship is copyrightable
a. In this case, there was not enough originality in Rural’s compilation of facts (only alphabetized), so it was not copyrightable.
c. RULE: Merger OR idea/expression inseparability: If there are only a few ways to express a narrow idea, it is not copyrightable. 
i. Morrissey v. Procter & Gamble: Morrissey owned copyright for a set of rules for a contest. P&G held a contest with similar rules. Morrissey filed suit.
1. Issue: If a rule incidental to the operation of a non-copyrightable contest conveys information so simple that there are only a number of ways in which it can be expressed, can the rule be copyrighted? 
2. Policy: If expression of such a narrow idea were copyrightable, it would be easy for a party to obtain one or few copyrights and monopolize the idea to the detriment of the public; the public cannot be ‘checkmated’
d. RULE: Idea/expression dichotomy- Useful/functional things are patentable, expressible things are copyrightable. The use of a system cannot be copyrighted, but descriptions of them can.
i. Baker v. Selden: Selden brought suit against Baker for copying the ledgers that he illustrated in his book about bookkeeping. 
1. In this case, Selden’s illustrations were useful functional works, which are not copyrightable. He could only have copyright protection over his expressive description of using the process.
e. RULE: Conceptual separability- Separability exists when design elements/expressive parts are conceptually separate and can exist independently of functional/utilitarian aspects; design and functionality must be different. 
i. Brandir International v. Cascade Pacific: Brandir created a bike rack made of bendable wiring called “Ribbon Rack”. He was denied copyright. Cascade sold similar bike rack and Brandir filed suit for copyright infringement. 
1. In this case, there was no separability, so no copyright.
f. RULE: Copyright infringement requires:
i. Copying
1. Access
2. Similarities/literal copying
ii. Improper Appropriation
1. Substantially similar in the eyes of an ordinary observer
2. Take what makes it special 
iii. Arnstein v. Porter: Arnstein sued Porter because his music was suspiciously similar to Arnstein’s publicly popular songs, alleging copyright infringement. 
1. In this case, there was only a judgement to remand the case so a jury can determine copyright infringement based on elements. 
iv. Nichols v. Universal Pictures Corp.: P sues D for copyright infringement of P’s play for having similar characters but different plot. 
1. BOTTOM LINE: The higher the level of detail/specificity, the more likely it can be copyrighted. The more general/abstract, the less likely it can be copyrighted. 
a. In this case, since the plot lines were different and the characters were very general (i.e. Jewish and Catholic), there was no infringement. 
2. Steinberg v. Columbia Pictures- IN CLASS 
a. There was infringement of the New Yorker magazine in the movie poster because access was obvious (the magazine is accessible everywhere) and the similarities were substantial. Also, a lay person looking at it can see the substantial similarities 
g. RULE: Fair use- Limited to copying by others which doesn't materially impair the marketability of the copied work. Four factors determine fair use: 
1. Purpose of the use
2. Nature of copyrighted work
3. Substantiality of the portion used
4. Effect on potential market OR value of copyrighted work
ii. Harper & Row Publishers, Inc. v. Nation Enterprises: Nation Magazine got access to a confidential memoir that H&R had exclusive rights to. Nation published it before Time Magazine could publish H&R’s, so Time Magazine deemed their agreement void. Infringement?
1. BOTTOM LINE: 4 part test to fair use (see rule).
a. In this case, (a) the purpose was beyond news reporting (commercial) and actively sought to profit; (b) nature is historical narrative but there was an interest in confidentiality which was broken by Nation’s publication; (c) Amount used was little (300-400 words; 13% of the document) but they took the “heart” of the document (qualitative, not quantitative); (d) Nation’s copying caused Time not to pay, so it affected their position in the industry. 
iii. Goal of fair use is to protect the incentives of the copyright system
5. Patents
a. PATENT STATUTE- whoever invents or discovers any new, useful, and unobvious process, machine, manufacture, or composition of matter, or any new and useful improvement, may obtain a patent 
b. Utility Patent- at the end, there are a set of numbered claims that the patentee makes- “particularly points to and distinctly claims the invention” 
i. Definitional of property rights; not directed to teaching how to make or use 
ii. Claims tell us where boundaries of territories of property rights are 
c. Novelty and unobviousness requirements 
i. Novelty- has to be a new invention that no one has done before
ii. Unobviousness- a big enough technological leap of what came before/what was around before 
d. RULE: You CAN patent living things AND PURIFIED SUBSTANCES  as long as it is made different from how it exists in its natural state. It also must be used by mankind for a new purpose.
i. Diamond v. Chakrabarty: Chakrabarty created human-made genetically engineered living organism (bacteria that eats oil) which was rejected by the commissioner of patents. 
ii. Parke-Davis & Co. v. H.K. Mulford Co.: P purified adrenaline from animals and sued D for making similar product. 
1. In this case, the adrenaline was used for a new purpose, so it is patentable. 
e. RULE: Algorithms are not patentable because they occur in nature, but processes that incorporate them are patentable. 
i. Diamond v. Diehr: Diehr created process for curing rubber using mathematical equations and it was rejected on the basis of its usage of mathematical equations.
1. Must look at the process as a whole, not the separate components of the process 
a. LIKE copyrighting facts vs. copyrighting original compilations of facts 
2. In this case, process is patentable.
f. RULE: Patent infringement requires:
i. Literal infringement OR
ii. Infringement by the doctrine of functional equivalents 
1. Every element of the patent claim must be present in the accused infringed product
2. Includes functional equivalents 
a. EX: pencil with 90% graphite and 10% clay is equivalent to a pencil with 85% graphite and 15% clay 
iii. Larami Corp v. Amron: Larami files for partial summary judgment of noninfringement after Amron sued Larami for infringement of water gun.
1. In this case, since the “chamber of water” was separable from the actual gun, this differed from the original gun that did not have the separable chamber of water.  
g. RULE: Experimental Use Defense: Alleged act must be for amusement, to satisfy idle curiosity, or for strictly philosophical inquiry. Commercial interests are not covered by experimental use defense. 
i. Madey v. Duke University: Duke continued to use the equipment Madey had patents on after he left Duke and he subsequently filed suit for infringement. 
1. Here, their “scientific inquiry” leads to increased status of the institution, which thus leads to economic benefits. So no experimental use defense.  
6. Secrets
a. Definition of secret: information that derives independent economic value from not generally being known to or readily ascertainable by proper means
b. Elements of a trade secret claim:
i. Must be a secret
1. Secret information
2. Valuable to secret holder because it’s a secret 
3. Secret holder took reasonable efforts to keep it a secret 
a. E.I DuPont v. Christopher: Christopher brothers (D) were hired by a third party to fly a plane and take pictures of DuPont’s (P) methanol plant, which had no roof because it was still under construction. P sued for misappropriation. 
i. BOTTOM LINE: Courts do not require individuals/corporations to take unreasonable precautions to prevent another from doing that which he ought not to do.  
1. In this case, D’s actions were improper industrial espionage
ii. Secret has to be misappropriated (“the wrongful use/disclosure of secret by another party”)
1. Misappropriation: 
a. Acquisition of secret by someone who knows or has reason to know that the secret was obtained by improper means (theft, bribery, misrepresentation, breach/inducement of breach of contract, espionage)
i. DuPont: Improper means- means which fall generally below the accepted standards of commercial morality and reasonable conduct. Flying a plane not improper but spying was improper 
b. Disclosure/use of secret by someone who used/knew someone used improper means to acquire knowledge of secret 
c. Can also occur by accident- if you acquire it accidentally and know that it’s a trade secret and act on knowing it, you’re misappropriating 
c. RULE: Disclosures made to further owner’s economic interests don’t relinquish owner’s rights to the secret 
i. Metallurgical Industries v. Fourtek, Inc.: Metallurgical made improved modifications to a furnace that Fourtek made for them for zinc recovery. Fourtek knew of the modifications, and created their own furnace using the same modifications
1. BOTTOM LINE: Court used the following to establish whether Metallurgical had a TS: 
a. Was it a secret? 
b. Does the secret provide an opportunity to obtain an advantage over competitors who don’t know it? 
c. Costliness of developing secret process 
2. In this case, there was a TS; therefore, there was misappropriation 
ii. Smith v. Dravo: Smith created shipping containers, and then decided to sell the company. Dravo asserted that he was interested in buying the company, so Smith showed him the designs, warehouse, patents, etc. Dravo decided not to buy the company, but created containers using Smith’s designs (made them slightly different). 
1. In this case, D’s use met all elements of trade secret misappropriation because he used the information given to him improperly (i.e. against the company who gave him the information to begin with)
a. Can use information for the reason it was disclosed to you, but not to compete with the company that gave you in the info 
d. RULE: Discoverer protected from misappropriation if he uses proper means to discover the secret. Proper means include:
i. Independent discovery 
ii. Observation of item in public use or on display 
iii. Obtaining secret through published literature 
iv. Reverse engineering (means used to reverse must be freely available in public domain)
1. Kadant, Inc. v. Seeley Machine, Inc.: Kadant had a computer assisted drawing machine for their paper products, where employee worked and had access to trade secrets. After employee was fired, he went to work for Seeley, and assisted in the production of paper products. Kadant accused Seeley of misappropriating their trade secrets. 
a. In this case, Seeley claimed that they used reverse engineering, and Kadant couldn’t prove that they stole their methods, so no misappropriation.
b. If we found that the employee had taken proprietary info from his previous employer, would that be enough to know that seeley misappropriated trade secrets? No- can’t prove that they used the info to reverse engineer
i. If there’s no way to reverse engineer it, Kadant has a good case 
c. If it can be shown that he hadn’t taken anything, can you prove that there was no misappropriation? No- info could just be in his head 

7. Right to Exclude from Land
a. RULE: Punitive damages can be awarded because of the harm done to the right of the property owner when nominal damages will not suffice to deter future trespass actions. 
i. Jacque v. Steenberg Homes, Inc.: Steenberg delivered mobile home through Jacque’s property when he was told he does not have permission to do so- court ruled trespass. Defined trespass.
b. RULE: Must show actual and substantial damages on your land to establish trespass in airspace. You only have rights as high up as you’re using the air. 
i. Hinman v. Pacific Air Transport: Hinman claims Pacific Air Transport trespassed on his land because after several notices to desist, D continued to fly over P’s land. P claimed that the air above his land was also his property.
1. Using airspace above P’s land is lawful so long as it is not causing injury to P. 
a. In this case, no actual injury could be proved by P, so no trespass.
c. RULE: Normal remedy is damages, but an injunction is more proper when the damages aren’t measureable and when it appears that the incident will happen again. 
i. Baker v. Howard County Hunt: The Bakers lived on a farm where Baker was experimenting with rabbits. The hunting club nearby let their hounds onto the Baker’s property, and the dogs bit Mrs. Baker. They came back shortly after and killed some chickens, so Mr. Baker shot them. Baker filed for injunction against hunting club 
1. In this case, injunction is more equitable than award of damages 
a. Equity- when there is an inadequate remedy at law (ie. unable to calculate damages) and when P has “clean hands”
8. Rights in the Public (exceptions to trespass)
a. RULE: Doctrine of Necessity - Necessity and an inability to control circumstances justifies entry on land and interferences with personal property that would otherwise be trespass. (Threat is immediate harm to human life or goods)
i. Ploof v. Putnam: P anchored his boat to D’s dock when a violent storm threatened his life. D’s servant untied P’s boat and the boat crashed, causing injuries. 
b.  RULE: There is a positive right to hunt on unimproved/unenclosed land unless there is a great deal of harm done by the hunting
i. McConico v. Singleton: P warned D not to hunt on his lands but D did it anyway. No harm, so right to hunt overruled right against trespass. 
c. RULE: The ownership of real property does not include the right to refuse access to individuals providing government services to workers who are housed on the property.
i. State v. Shack: D entered P’s land to communicate with P’s employee about legal and medical aid, but D refused P access to the employee who was living on his property. 
1. Reasoning: Denial of entry would be to deny them of access to their rights
a. Courts here decide to engage in balancing act and grant property rights accordingly 
2. Public policy issue- opens up to uncertainty regarding trespassing/property rights 
a. Other courts say they should’ve just made the analogy to tenants rights rather than property rights 
d. RULE: Property owners cannot unreasonably and arbitrarily exclude the public when they open their premises to the public absent an actual disruption/danger or specific rule allowing exclusion (ex. commissioner of casinos).
i. Uston v. Resorts International Hotel, Inc.:Hotel (D) refused access to P to play in the casino because he was counting cards and gaining an advantage over other patrons. 
1. Reasoning: P did not disrupt or bring danger, so his right to stay was reasonable. 
9. Nuisance
a. RULE: Difference between Nuisance and Trespass:
i. Trespass (invasion of exclusive possession to land): tangible items, no need to prove actual injury
ii. Nuisance (substantial and unreasonable interference with use and enjoyment of land): intangible, need to prove actual injury
1. Figure out if it’s unreasonable by balancing the gravity of the harm against the utility of the conduct.  
a. Arkansas Release Guidance Foundation v. Needler: P brought suit alleging that a “halfway house” is nuisance to surrounding property owners due to fear, decrease in property value, etc. 
i. Reasoning: The halfway house was a private nuisance because fear was valid, property values declined, etc. 
iii. Adams v. Cleveland Cliffs Iron Co.: D’s mine emitted vibrations, noise, odor, and dust into citizens’ homes. P sued for trespass. 
1. Dust is intangible, so court reversed with jury instructions on nuisance.
b. RULE: Someone can be liable for private nuisance for an unintentional invasion when his conduct is negligent, reckless, or has hazardous consequences; Negligent behavior is unnecessary to prove an intentional nuisance 
i. Morgan v. High Penn Oil Co.: D’s refinery was emitting nauseating gases and odors. P brought suit for private nuisance over 9 acre land. Court ruled nuisance because P didn’t have to prove negligence, just intentionality. 
c. RULE: To prove nuisance, must balance equities of both parties. 
i. Determination of liability must include an examination of the private use and enjoyment of the land seeking protection and the nature of the interference 
ii. Hendricks v. Stalnaker: P needed to build a well on their land to obtain clean drinking water. However, they were unable to because D built a septic tank on his land adjacent to them
1. Here, because of similar competing interests, balancing of these landowner’s interests is at least equal; therefore, private nuisance wasn’t proved.
d. RULE: Must balance the gravity of the harm against the utility of the conduct to determine if injunction is appropriate to abate a nuisance.
i. Estancias Dallas Corp. v. Schultz: D built apartment building with loud air conditioning next to P’s quiet home. P sought to enjoin D from operating air conditioning. 
1. P suffered substantial injury, alternatives were available to D. Injunction granted. 
ii. Boomer v. Atlantic Cement Co.: P brought suit against D’s cement plant for  nuisance of pollution.
1. In this case, the temporary injunction was granted but would be dissolved with paying damages (past present, future) w/ intention of researching improved techniques to stop air pollution 
2. Public policy issue: the cement company was huge and provided a lot of jobs, etc. Therefore, shutting them down w/ an injunction would bring harm to the public 
e. RULE: Another remedy of nuisance is injunction BUT the enjoining party (P) has to indemnify the enjoined party (D) if enjoined party was there first or if it was unforeseeable for the enjoined party to end up in that situation
i. Spur Industries v. Del Webb: P brought suit against D for odor from their cattle farm near their retirement community
1. P had to pay D damages because they were shutting them down, they were forced to shut down bc they were a public nuisance
10. Misc
a. RULE: Cells are treated as waste once it has left the body. Physicians have duty to disclose all personal interests to the patient before securing a patient’s informed consent to medical treatment.
i. Moore v. Regents of the University of California: Doctors took P’s cells after surgery, used them for research, and patented products from them without his consent. P filed conversion and breach of fiduciary duty complaint 
1. Conversion: tort that protects against interference w/ possessory and ownership interests in personal property 
2. Policy Considerations: 
a. A social interest in encouraging and supporting biomedical research- if you say yes to conversion, biomedical research will decrease and fewer people will want to do it because of the risks involved 
3. Reasoning: Patients can be protected by enforcement of physician’s disclosure obligations- conversion isn’t needed 
b. RULE:  One cannot abandon title to real property- you have to get someone to take it from you
i. Pocono Springs v. MacKenzie: P sued D because they failed to pay their dues for their property that they tried to abandon.
1. D still held the property in perfect title, which can’t be abandonment.
c. RULE: Courts can use the idea of public policy to adjust property rights according to what they think public policy should say property rights should be.
i. Eyerman v. Mercantile Trust Co.: P filed injunction to stop destruction of house located on city landmark. Owner wanted it destroyed in her will.
1. Public Policy: Court here is particularly concerned with the harm/interest of the neighbors/society, rather than the interest of the owner herself 
a. Destroying a historical and monumental neighborhood 
b. Decrease the property values of the neighbor, 
c. It could bring crime in because someone else they don’t want could build on there 

11. Finders
a. RULE: A finder is a person who has the intent to possess an unpossessed object and perfect the possession
b. RULE: Finder’s possessory rights are superior to everyone else’s except the true owner and prior possessors. 
i. Armory v. Delamirie: P found jewel and took it to D  for appraisal, but D took it and refused to give it back. P filed for trover. 
1. Trover- when you try and get the value back of the chattel you had 
2. Replevin- when you try and get the actual chattel back 
c. RULE: A finder of lost chattel on another’s property has rights to that chattel superior to the rights of the property owner if the property owner never occupied the property and the property was open for use by others 
i. Hannah v. Peel: P found brooch in D’s property and reported it to police. After no owner was found, police gave it to D, not P. P sued for the return of the brooch, and judgement was found for P. 
1. Holding: Fixture belongs to landowner, finder gets unfixed item. 
d. RULE: Finders don’t get any rights in mislaid items- mislaid: owner intentionally places property somewhere and forgets where it is 
i. McAvoy v. Medina: Store owner gets mislaid pocketbook because store owner has superior rights relative to finder for mislaid objects.
1. Reasoning: If the finder could just walk away with something mislaid, the true owner will be less likely to find it (he’s most likely looking for it) 
e. RULE: Objects buried in or attached to the ground belong to the landowner 
i. Elwes v. Brigg Gas Co: Lessor prevails over a leasee with a 99 year lease who finds a prehistoric ship buried in the ground. 
ii. Staffordshire Water Co v. Sharman: property owner prevails over pond cleaner (contractor) who finds ring embedded in the bottom of a pond he was hired to clean
f. RULE: Possession of lost objects found on the surface of the ground in a public place goes to the finder
i. Bridges v. Hawkesworth: Lost bank notes found on floor of public area of place of business 
12. Gifts
a. Requirements of a gift: 
i. Intent to give gift 
ii. Delivery of gift (manual, constructive, symbolic)
1. RULE: When the articles are present and capable of manual delivery, manual delivery must happen. 
a. Newman v. Bost: Van Pelt handed his keys to P and promised her everything in his house upon his death. P sued executor of Van Pelt’s will when he did not allow her to gain possession of the insurance policy in the bureau even though she got the keys to the bureau because the policy wasn’t manually delivered. 
2. RULE: A gift will be valid when the donor retains a life estate in the gift because an irrevocable transfer occurred, which grants the donee the right to the gift once the life estate terminates. (inter vivos gift giving)- you can own the right to possess in the future
a. Gruen v. Gruen: P’s father promised to give him painting for his 21st bday, retriable upon his death. When he died, his stepmother filed for possession of the painting. Judgement for P since all elements of the gift were satisfied. 
i. Symbolic delivery was sufficient in this case since the donor wanted to retain the painting during his lifetime 
ii. There was a present transfer of interest, but interest doesn’t become possessory until after father dies 
iii. Acceptance of gift 
1. If it’s a valuable item, you can assume it’s accepted. 
13. Accession 
a. RULE: When one takes wrongful possession of personal property in good faith and adds value to that property, title vests in the wrongful possessor
i. Wetherbee v. Green: D wrongfully, but in good faith (thought he was allowed to take it) took timber from P’s land and turned it into rings which were valuable. P sued for title over the rings since the timber was his property.
1. Court ruled for D since D acted in good faith and added substantial value to the timber 
b. RULE: 3 part test to determine fixture: 
i. Actual annexation to the realty 
ii. Application to the use/purpose to the part of realty to which it is connected
iii. The intention of the party making the annexation to make a permanent accession to the freehold 
iv. Strain v. Green: D removed certain items from property that P believed to be fixtures. 
1. Ruled that chandeliers were fixture because light is necessary to the functioning of the house 
c. RULE: Someone who makes permanent improvements upon another’s land under a good faith belief the land is his may be entitled to restitution if he enters the court of equity with clean hands. 
i. Producers v. Olney Bldg Co.: D built a building on P’s land, not knowing that it was P’s land, and added value to the land through the building. D asked P for title to the building, but P said no, so D demolished it. 
1. Because D went into the court of equity with unclean hands, he didn’t receive title to/value of the building. 
d. RULE: Accretion: boundary changes with gradual change of the river; Avulsion: boundary stays the same despite shift of river. 
i. Nebraska v. Iowa: Border between Iowa and Nebraska was the middle channel of the MIssouri River, but the river changes course over time, so the issue regarding the “new” border. 
1. Each state gets more or less property depending on natural circumstances
14. Adverse Possession 
a. RULE: Elements of adverse possession: 
i. Actual/exclusive- Show that you have the ability to exclude others 
ii. Open and notorious- reasonably attentive landowner should know of the encroachment 
1. Mannillo v. Gorski: 
a. Too minor of an encroachment for it to be notorious 
b. Landowner might not have known the steps were an encroachment on his land 
iii. Adverse/hostile/claim of title- Doesn’t matter whether you’re a good faith improver or aggressive trespassor- just have to view your possession and NOT subordinate to anyone else’s- must view yourself as the true owner
1. Mannillo v. Gorski: Gorski owned land adjacent to the Mannillo’s and installed steps which entered 15 inches on M’s property before their acquisition of land. P brought suit for injunction. 
a. Holding: Didn’t know the trespasser’s mental state at the time. The court wasn’t concerned whether you’re an aggressive trespasser or mistaken intruder- they’re only concerned that they have met the elements of possession 
2. Van Vulkenburg v. Lutz: Lutz bought Lots 14 and 15 in Yonkers in 1912. Between then and 1947, they accessed their property by cutting across Lots 19-22. Over time, D built a structure and started a gardening business on Lot 19, which he knew that he did not own. In 1947, Van Valkenburgh bought Lots 19-22 and demanded that D remove his structures from Lot 19. D agreed to do so, but claimed that his family should be permitted continuing use of the path through Lot 19 to access his property. He then removed some of the structures from the land. 
a. Holding: Since D believed someone else was the owner of his land in the beginning of his ownership (thought all he got was a prescriptive easement), and court says that mindset doesn’t qualify as hostility since he never intended to exclusively own the land as his own
iv. Continuous 
1. Howard v. Kunto: McCall owned land that erroneously contained 50 extra feet in the title. Passed down to Miller, who built a dock on the 50 feet. Passed down to Kunto. Howard found the property was his and sued. 
a. The court says as long as a property is used as it would be ordinarily used, it’s continuous (summer homes are used in the summer) 
b. RULE: Tacking can be accomplished by privity of successive occupants/possessors- Time runs against the true owner from the time when AP began, and so long as AP continues unbroken it makes no difference who continues it
i. Howard v. Kunto: Kuntos are in privity to prior landowners because they have reasonable connection to prior landowners- series of deeds passing from one person to another, despite the flaw in the deeds 
1. Different from squatters because just being physically present doesn’t equate to adverse possession- need something more, which is shown here 
c. RULE: You can only adversely possess for the life estate that you entered in. When the true owner who was the true owner when you initially entered dies, you have to restart adverse possession if the original true owner transferred the remainder of the land to someone else when they died. 
i. If it’s a fee simple, then it doesn’t matter what happens when the true owner dies 
ii. You cannot tack disabilities, so the disability can’t continue on to affect the statute of limitations after the person w/ the disability dies 
1. Start running the SOL again after the disability ends (how long the SOL is depends on the statute of that state) 
2. Can’t run statute against someone who is disabled 
d. RULE: Discovery rule- focus of inquiry/burden will be shifted from the possessor meeting elements of AP to whether the owner has acted w/ reasonable due diligence in pursuing his/her CHATTEL. Won’t run statute of limitations until the owner knows or should know who to bring the cause of action against. Owner must show that you did due diligence before the statute ended 
i. Reasonable due diligence - REPLACES ELEMENTS OF AP 
1. CASE: O’Keefe v. Snyder: In 1946, O’Keeffe (P) noticed three of her paintings were missing from a gallery, but did not report the pieces stolen until 1972. In 1975, P learned that her paintings were in a gallery in NY, and in March 1976 she brought suit in replevin against the gallery’s owner (D).
a. Due diligence: Effective way of notifying public of theft, Whether she put a reasonably prudent purchaser on constructive notice that paintings were stolen. 
b. Holding: After weighing Discovery Rule factors, court determined she did not satisfy requirements. 
15. Concurrents 
a. RULE: A joint tenant may sever joint tenancy by unilaterally conveying his or her interest in the property with or without the knowledge of the other tenant(s)- don’t need a middle-man.
i. CASE: Riddle v. Harmon: Mrs. Riddle executed grant deed conveying to herself “undivided one-half interest” in property upon death so her interest does not go to husband as joint tenant. 
1. Holding: Mrs. Riddle could convey interest to herself, severing the joint tenancy.
b. RULE: Giving a mortgage to a 3rd party doesn’t sever the joint tenancy because it doesn’t transfer title, just lien 
i. The mortgage, if it’s attached to the interest of a joint tenant who dies, won’t survive the interest of the joint tenant 
ii. CASE: Harms v. Sprague: Harms and his brother owned property as joint tenants. Brother allowed Sprague, who bought property nearby, to use his joint tenancy interest as collateral for balance due on mortgage. Brother died, leaving his estate to Harms. Sprague sued to quiet title.  
1. Holding: Joint tenancy is not destroyed when one tenant mortgages his interest in the property. 
c. RULE: Default partition is usually partition in kind, so to do anything else besides in kind (aka by sale), you have to prove that: 
i. The physical attributes of the land are such that a partition in kind is impracticable or inequitable 
ii. The interests of the owners would be better promoted by a partition by sale
iii. CASE: Delfino v. Vealencis: Delfino and Vealencis owned property as tenants in common. Vealencis lived on portion of land and operated businesses. Delfino did not occupy but brought action to partition by sale divided by parties’ interests. 
1. Holding: Partition in kind is preferred over partition by sale where one owner lives and operates business of property.
d. RULE: Each tenant has an equal right to occupy, and unless the one in actual possession denies to the other the right to enter (ouster) or denies and does not pay rent, nothing can be claimed for the tenant’s occupation. Ouster- denying co-owner access/use of the property
i. CASE: Spiller v. Mackareth: P and D owned building as TIC. D used property as warehouse when former tenant vacated. P refused to pay rent to P.
1. Holding: Refusing a co-tenant’s demand for rent or to vacate half a property does NOT constitute an ouster. 
e. RULE: Granting a lease by one joint tenant doesn’t sever the joint tenancy, and the other joint tenant can’t sever the lease 
i. CASE: Swartzbaugh v. Sampson: Husband and wife owned property as joint tenants with right of survivorship. Over the objection of wife and without her signatures on the lease, husband leased a portion of their property to D, upon which he constructed a boxing pavilion. Wife received no part of rentals of leased property 
f. Inheritance descendance
i. Children 
ii. Parents
iii. Collateral 
iv. State 
v. Spouses aren’t heirs according to common law 
16. Private Land Use Controls 
a. RULE: Servitudes: 
i. Easements- law, has always been part of property interests 
1. Right to use someone’s land- interests in land 
2. Exceptions to easements being in writing- often can physically see an easement 
a. Can be implied 
3. In gross- Attaches to person it’s being granted to 
4. Appurtenant- Passes down through the land (attaches to property). Need notice of the easements to abide by them
5. Need to see notice and intent- intent to determine what the easement is saying, and notice to bind successors  
ii. Equitable servitudes- Equity, modern concepts of property interests, 
1. An agreement between two or more parties that restricts the right of use or enjoyment of one or more parcels of property that can be enforced through equity
a. Not implied UNLESS ex. In Sanborn 
iii. Covenants- law, modern concepts of property interests. 
1. Promise to do or not to do something on/with your land- must be in writing 
b. Definitions: 
i. Servient tenement- Burdened parcel
ii. Dominant tenement- Parcel that enjoys the benefit
c. RULE: Text of the grant must be specific to what you’re trying to allow by the easement 
i. CASE: Willard v. First Church of Christ, Scientist: McGuigan allowed church to use her lot during church services. Peterson bought land and found buyers for parking lot. Peterson bought parking lot from McGuigan, who included easement for church to use lot. P brought action to quiet title on lot. 
1. Holding: A grantor may reserve an interest in the land to be granted for use by a 3rd party. 
d. RULE: When using estoppel to prevent licenses from being revocable, must show 3 requirements to be irrevocable: (creates an easement) 
i. License 
ii. Reliance on the license 
iii. Licensor’s knowledge of the reliance 
iv. CASE: Holbrook v. Taylor: Holbrooks (D) owned road and allowed a nearby mine to use it. Mine close, then D built tenant house on property and let them use road. Taylors (P) bought land near road and D let them use road for construction for their home. After they were done, P widened road. D prevented P form using the road by putting steel cable across it. P brought action to remove. 
1. Holding: Taylors are entitled to continued use of the road under theory of estoppel. A land-owner may not revoke a permission to use and make improvements to his land if the licensee relies on that permission to use and make costly improvements to the land.
e. RULE: If an owner attaches equity to the property, no one purchasing with notice of that equity can act differently from the party from whom he purchased- Intent of successors and notice of the restrictions are required when analyzing if restrictions have been violated 
i. CASE: Tulk v. Moxhay: Tulk owned “Leicester Square” which contained houses in a square garden. He sold portion to Elms but maintained that no houses be built on that ground. Elms conveyed deed to Moxhay (D) without covenant and D wanted to build on it. P sought injunction. 
1. Elms purchased the land agreeing to all the restrictions (that were included in his deed), but then sells the deed to Moxhay but doesn’t include the restrictions in the deed. However, Moxhay knew about the restrictions (even though they weren’t in the deed), but doesn't follow them
f. RULE: Implied reciprocal negative easement/ Implied equitable servitude- Even if it’s not written down anywhere, the owner should know that it was restricted because the when the first deed was given out, it restricted the parcel that was sold and the court would say that that deed would apply to all the parcels in the neighborhood- court assumed that he should have known 
i. CASE: Sanborn v. McLean: McLaughlins owned large land which they conveyed w/ restrictions to others. Restrictions included only residences to be built on land. McLeans (D) purchased some of the land tracing directly to McLaughlins whose title did not include same restriction, and they built gas station. P sued.
1. Even though the McLean’s didn’t have actual notice, they should’ve known by looking around that all the houses just had single family homes on them 
17. Zoning 
a. PUBLIC POLICY: Why do we have zoning? 
i. To avoid nuisances in the first place 
ii. Political processes to decide how land should be put to use 
iii. Servitudes are too piecemeal while zoning is part of a larger plan for the community  
b. Definitions: 
i. Variance- an exception to the ordinances issued by the board 
ii. Special exceptions- contrary to zoning plan, but they’re allowed into particular zone if they can meet certain requirements (mitigate nuisance- like harms of the use) 
1. Kind of like a permit 
c. RULE: If the government doesn’t have a reason that’s unreasonable or arbitrary, they can keep doing what they’re doing- zoning ordinances are constitutional, and property rights here don’t enjoy the benefits of due process 
i. CASE: Village of Euclid v. Ambler Realty: Ambler Realty Co. (P) owned land in village of Euclid (D), which enacted zoning ordinances that created districts based on class of use. P alleged that D did not allow P’s land to progress development of industry and P brought suit against D arguing that zoning ordinances significantly reduced property value. 
d. RULE: You can NOT amortize uses out of existence- if you want to take them out, must pay just compensation 
i. CASE: PA Northwestern Distributors v. Zoning Hearing Board: PA NW Dist (P) opened adult bookstore in Moon Township. Zoning board (D) announced new regulation to adult ordinances giving P 90 days to leave.
1. Holding: a legislature regarding re-zoning can force existing businesses to alter their businesses, as long as just compensation is paid 
18. Aesthetic Regulation 
a. RULE: As long the regulation is rational, it is permissible 
i. CASE: State ex. rel Stoyanoff v. Berkeley: Stoyanoff (P) owned land in Ladue and proposed to build a house of modern design. Board denied building permit and P brought suit claiming regulations were unconstitutionally vague and violate DP.
1. Holding: a government may deny building permit to land owner on the basis that the proposed home does not conform to the other houses in the area bc it would reduce prop values and city had power to ensure that neighborhood retained a particular atmosphere to protect prop values. 
a. Preserving property values 
b. Preserving character of the community 
b. RULE: If a constitutional/fundamental right is at risk, there’s a higher level of scrutiny (not rational basis)
i. CASE: City of Ladue v. Gilleo: Gilleo brought suit against city of Ladue for not taking action against the removal of political signs on her yard and prohibiting them
1. Here, the ordinance restricted so much expression, that it’s problematic constitutionally- impact on free communication
2. City can’t prohibit homeowners from placing signs in their yards/windows while permitting certain commercial enterprises to advertise on-site 
c. RULE: Zoning ordinance which prohibits groups of unrelated persons from sharing quarters is an appropriate use of the govt’s police power - not violation of constitutional rights 
i. CASE: Village of Belle Terre v. Boraas: Dickmans leased their home to 6 students who brought suit against Belle Terre (city) for their ordinance restricting land-use to one-family dwellings (blood, adoption, marriage)
1. Here, court said this case doesn’t have anything to do with these rights; this issue has to do with social and economic rights 
19. Public Use of Takings 
a. RULE: 5th amendment- Nor shall private property be taken for public use, without just compensation 
b. Kelo v. New London: Kelo (P) owned property in New London for over 60 years that was in one of the areas scheduled to be condemned by the city’s development project. P brought suit alleging that the state violated “public use” requirement of the 5th amendment. 
i. Majority: Public use=public purpose based on rational basis standard- if a rational legislator could’ve believed that this plan could benefit this public, then it’s rational basis
1.  State may exercise its eminent domain authority to condemn private property for the purpose of creating new jobs and increasing tax revenues w/out violating “public use” requirement of 5th amendment
ii. Kennedy Concurrence: Requires more meaningful rational basis with more scrutiny if certain elements aren’t present 
iii. O’Connor Dissent: 3 types of reasons for eminent domain: 1) property for government/public ownership (post office, etc.),  2) Transfer to private party but only if the private party allows the public to use the land (common carrier), 3) public program- Berman/Midkiff 
iv. Thomas Dissent: 2 types of reasons for eminent domain: 1) Government ownership, 2) common carrier 
c. RULE: “Public use" includes "public purpose" based on physical, aesthetic, and monetary benefits
i. Once the question of the public purpose has been decided, the amount and character of the land to be taken for a particular tract to complete the integrated plan rests in the discretion of the legislative branch
ii. CASE: Berman v. Parker: Congress passed the DC Redevelopment Act of 1945 to address the blighted area found in the District of Columbia. The act granted the Agency the power of eminent domain to transfer private property from the original owner to a private entity to serve the public purpose of redevelopment. The Act was not only concerned with clearing slums but also with modernizing the urban environment. Berman (P) owned a department store that was not itself blighted but that was scheduled to be taken by eminent domain in order to clear the larger blighted area where it was located. P argued that taking the land under eminent domain and giving it to redevelopers amounted to "a taking from one businessman for the benefit of another businessman" and did not constitute a public use, thus violating the 5th Amendment.
d. RULE: Exercise of the eminent domain power for “public use” will be constitutional so long as it is rationally related to a conceivable public purpose
i. CASE: Hawaii Housing Authority v. Midkiff: Hawaiian legislature passed Land Reform Act of 1967 and attempted to use its eminent domain powers to seize land from 72 private landowner lessors and redistribute it more evenly among general population. Midkiff (P) and other landowners filed suit claiming it was unconstitutional. 
1. Holding: Court ruled constitutional because it was being done to prevent the oligopoly of landowners- allow the public to use the land. Mere fact that the land was transferred to private citizen (the lessees) did not render it a private use. The entire community does not have to benefit from a particular legislative act.
20. Takings 
a. Is it property that can be taken? 
i. RULE: Trade secrets are property that can be taken w/ just compensation. Example of reasonable investment backed expectations 
1. CASE: Ruckelshaus v. Monsanto 
b. Takings: Regulation + Public Use + Just Compensation 
c. Categorical Rules: 
i. RULE: It is not a taking if the limitation on property use is designed to protect the community from harm or to respond to negative externalities (something noxious enough to be a nuisance)
1. CASE: Hadacheck v. Sebastian: Ordinance regulating use of his land (prohibiting manufacture or burning of bricks using the clay on his land) caused his property so suffer a 90% reduction in value 
a. Holding: No taking, because it was regulating something like a nuisance to the public. Here, the court was protecting the public from the noxiousness of burning/manufacturing bricks on his land 
2. RULE: If you can characterize what the government is doing as a permanent physical occupation, then you have a taking 
a. CASE: Loretto v. Teleprompter: Teleprompter Manhattan (D) installed cable facilities that occupied portions of Loretto’s (P) roof and side of building. 
i. Holding: A minor but permanent physical occupation of an owner’s property (permanent installation) authorized by govt constitutes taking which compensation is due. 
3. RULE: A state regulation that completely deprives private property of all its economic value constitutes a taking w/ just compensation to the property owner, unless the economic uses aren’t in the rights the owner had in his original title when acquiring the property- AKA you don’t have the right to cause a nuisance- or law that was existing in the state that says you can or can’t do this (common law)
a. Lucas v. South Carolina: Lucas (P) paid $975,000 for two residential lots on the Isle of Palms in South Carolina. The lots consisted of beachfront property on which Lucas intended to build single-family homes. South Carolina enacted an Act which barred Lucas from building any permanent habitable structures on his two lots. Lucas brought suit against the SC Coastal Council (D) on the grounds that the Act constituted a taking of his property for a public use that required just compensation.The court found that the Act rendered Lucas’ property completely valueless and thus constituted a taking that required payment of just compensation
ii. TAKINGS 
1. RULE: Analytical rubric for handling any regulatory taking case: 
a. Look at the economic impact of the regulation 
b. Extent to which regulation has interfered with reasonable investment backed expectations
i. Penn Coal: Only sold surface of their property for legitimate business purposes, in order to still mine under the property, which is where essentially all the value of the property was derived. 
ii. Monsanto: Only had reasonably investment backed expectations during the time that the statute ensured them protection. Before or after that statute, the expectations weren’t reasonable
iii. Palazzollo: Just because the restrictions were in place when he acquired the property, doesn’t mean he didn’t have any investment backed expectations 
iv. Penn Central: No interference- still had other properties and building up wasn’t the only way they could derive economic value 
c. Character of governmental action- Regulation for benefit of public vs. regulation to protect the public/prevent nuisance 
i. Penn Coal: protect the homes on the ground above where they were mining
ii. Monsanto: the submitted materials were used to evaluate other applications that were submitted- benefitting the future of public health/innovation
iii. Palazzollo: preserve the wetlands 
iv. Hadacheck: regulation to prevent nuisance= no taking 
v. Penn Central: preserve historical landmark- benefit of the public 
2. RULE: It’s a taking if it’s a regulation that destroys almost all the value of the property (diminution) in a manner unjustified by a sufficient public interest
a. Penn Coal v. Mahon: Penn Coal conveyed surface of land to Mahon while still retaining right to mine underground. Mahon sued Penn Coal when statute prohibiting coal mining prohibited them from mining. 
i. Holding: Commonwealth may not force Penn to cease w/out just compensation bc it does not seek to correct a public nuisance and does not intend to protect personal safety. 
3. RULE: Temporary moratorium CAN be taking. Determine whether can be a taking by applying balancing test 
a. If it keeps being extended over time, it can become indefinite/permanent
b. Tahoe: 2 moratoria were ordered by respondent TRPA to maintain the status quo while studying the impact of development on Tahoe and designing a strategy for environmentally sound growth. As a result, nearly all development on a substantial portion of the property was prohibited for 32 months. Tahoe then faced an upsurge of development in the area causing “increased nutrient loading of the lake resulting from that development.” To combat this problem TRPA adopted a resolution that effectively prohibiting all construction on sensitive lands in California and on all SEZ lands in the entire basin for 32 months, and on sensitive lands in Nevada for 8 months. 
iii. NOT TAKINGS 
1. RULE: Regulation that leaves owner with economically viable use of the land or a “reasonable return on the owner’s investment” is not a taking 
a. CASE: Penn Central v. NY: Penn Central owned grand central station, which NYC legislation named as historical landmark. Penn wanted to build office buildings 50 stories up on the property, and city denied building permits. Penn sued for taking 
i. Holding: No taking. Court says you have to look at the real estate as a whole. Just because they took the airspace, doesn’t mean they took the property.
2. RULE: A regulation that otherwise requires just compensation isn't transformed into a background principal of the state’s law by a mere passage of title 
a. CASE: Palazzollo v. Rhode Island: P owned a waterfront parcel of land. Nearly all of P’s property was designated as coastal wetlands under Rhode Island law. The property was designated as such when P acquired it, and the effect of such a designation was to prohibit the development of the property. Despite the designation, P submitted several proposals, which were all denied.
i. Holding: Not taking- he still had enough economically viable (still had $200k)- NOT A TAKING
21. Nexus Exactions
a. There has to be a sufficient connection between the regulation and the thing we’re exacting (issue govt is trying to solve) 
i. CASE: Nollan v. California Coastal: Nollans owned beachfront property and attempted to rebuild a home that was located there. D granted their building permit with the condition that they create an easement for the public to pass over to the beach. Nollan challenged condition. 
1. Holding: Easement didn’t have a connection to the issue of not being able to see the beach- easement doesn’t solve that issue 
b. Once you establish that there’s a nexus, you have to establish that there is rough proportionality (costs of easement to P have to be roughly proportional to the social costs that the development is going to cause in the community)
i. CASE: Dolan v. City of Tigard: Dolan owned property located adjacent to and partially on a creek. D granted her a permit to complete redevelopment of her store with the conditions that she would dedicate portion of property for public greenway designed to minimize flood damage, dedicate segment adjacent to floodplain to the development of ped/bicycle pathway in order to reduce traffic congestion cause by her store. 
1. Holding: Remanded to determine rough proportionality because D hadn’t met it- findings weren’t enough
a. City never said why a public greenway was required rather than a private one- for P, she loses her right to exclude others 
b. Difficult to see why visitors trampling along P’s floodplain easement is related to city’s interest in reducing flooding problems 
c. Bike path-Just saying that it “could” offset some traffic congestion isn’t enough- need to better quantify its findings 
c. RULE: Nexus standard applies to monetary exactions as well 
i. CASE: Koontz v. St. John’s: Koontz applied for a permit to develop a portion of his property that was zoned as wetlands. D denied the application because P refused to either (1) reduce the size of his development area and deed an easement to the government on the rest of the property, or (2) fund improvements to District-owned land several miles away.
1. Holding: Nexus standard is not met here. Taking. Can exact money and services rather than just ordering an easement


