Property Outline

I) Acquisition of Property Rights & Some Theories of Property
A. What is property?
a) Study of property is the study of the relationship between people with respect to things we call property
b) Bundle of rights: right to possess, the right to use, the right to exclude, right to transfer
c) Three core elements:
(i) Right to exclusive possession
(ii) Right to exclusive use
(iii) Right to dispose or transfer
B. What is possession?
a) Possession: having or holding property in one’s power, exercise of dominion over property
(i) Showing the world you have separated something from the commons of un-owned things, or things owned by others.
b) Constructive Possession: control or dominion over a property without actual possession or custody of it. 
C. Blackstone—Occupancy Theory/Principle of First in Time
a) Avarice eventually led to scarcity and the institution of private property became necessary to preserve peace 
(i) When there are few people, resources are plentiful.  Populations grow and transient property develops.  Now there are less resources.
·  Pick up a bunch of apples, put them down and walk away, now others can pick up.  Eventually, there is a shortage of apples.
b) Taking possession of an unowned thing is the only way to acquire ownership of it, being first justifies ownership.
(i) Every man has an equal right to “grab.”
c) Consequences
(i) Does not limit grabbing.
(ii) Without limits to grabbing, and shortage of things to grab, do people really have equal rights to grab?
· Solutions: trade develops,
· Pierson v. Post (Sup. Ct. NY – 1805)
(i) Demonstrates that one must wound, circumvent or otherwise ensnare it so as to deprive it of its natural liberty and subject it to control of pursuer to have property in it (actual possession).
1. Post never actually had property in the fox he was hunting because he had not deprived it of its natural liberty nor subjected it to control.
2. INTENT TO POSSESS, PERFECT POSSESSION  



A. Locke’s Labor Theory
a) Everyone has property in his own person, and therefore property in the efforts put forth by his person.  Whatever is moved out of a person then and mixed with that labor is his property.  
B. Utilitarian: (Jeremy Bentham) 
a) Property is a human construction that depends solely on societal needs.
b) Greatest good for the greatest number (in the aggregate); measure of social effects.
c) Consequences:
(i) Doesn’t account for individual sacrifices and losses.  
C. Harold Demsetz—Economic Efficiency
a) Property:
(i) Economically efficient (response to scarcity)
(ii) An instrument of society; property rights derive their significance from the fact that they help form expectations about how to deal with others. 
(iii) Guide incentives to achieve greater internalization of externalities.
(iv) Transactions, resulting from having property, increases internalization—transaction itself forces owner to consider externalities.
b) Externalities: a consequence or side effect of one’s economic activity, causing another to benefit without pay (positive) or to suffer without compensation (negative).
(i) An external cost or benefit is called an “externality” when the cost of weighing the effect to influence the decisions of one or more interacting persons is too high to make it worthwhile (i.e. “cost of transaction” exceeds the gains from internalizing)
· Costs: trading costs, legal costs due to prohibition of voluntary negotiations, etc.
· When transaction costs become sufficiently high, internalizing does not take place and resources are likely to be misused.
c) Internalizing: the process, usually a change in property rights, which enables the effects to bear on all interacting persons.
(i) Freeriding: when transactions confer collective or nonexclusive benefits on a group, it may be difficult to extract contributions from all the members (or equal contributions).  
(ii) Hold outs: when payments must be made to a group in order to carry out a transaction, unless each member accepts the payment, the transaction fails entirely.
· holdouts may have much to gain the more people buy in
d) The Emergence of Property Rights
(i) Labrador Peninsula Indians:  Prior to fur trade, externalities of hunting and using animals for pelts were so small that they didn’t need to be internalized.  Once over-hunting began, there developed a need for protecting the animals, which requires land boundaries, which requires property rights.  
· Conversely, this did not happen in Southwestern Native American tribes because animals in those territories are nomadic grazers, so establishing boundaries is inefficient and the externality of not being able to raise them is not worth taking into account.
e) Types of property rights
(i) Communal: effects of person’s current activities on other members of community and on future generations are not taken into account because full costs are not borne by one person and getting all members to agree is too high a cost 
· Tragedy of the commons: when multiple individuals, all acting independently, solely and rationally for themselves, ultimately deplete a shared resource, even when it is clear that this is not in anyone’s long-term interest.
(i) communal cow pasture
(ii) Private: concentrates costs and benefits by right to exclude so owners have incentive to utilize resources more efficiently (internalize).  
· Encourages transaction because property owner can only economize as far as he can exclude; can’t exclude others from the property of another- encourages internalization
· Costs are lower because less people need to participate in the transaction.  This assumes that the effects are only on a few people.
· A.k.a. “limited-access commons” (either one person, family or other form of concurrent ownership, even company but that’s larger scale)
f) Tragedy of the Anti-Commons: 
(i) Too many property claims leads to under-consumption.
· Ex: Russian storefronts empty because multiple people had rights to different aspects of the shops (one to the display, one to the sales, one to the purchasing, etc.) and no one wanted to negotiate so store didn’t get used.  (People bribed government officials and mobsters to sell on the street instead).
g) The Semi-Commons – the commonly and privately owned elements “cover the same physical resource,” such as land.
(i) medieval farming/grazing arrangements
D. Coase- Transaction Costs
a) In a world without transaction costs (and different levels of advantage to transact), it doesn’t matter to whom property rights are assigned because they will be put to most efficient use in the end.
(i) +50 benefit to A and -100 to B
· B willing to pay A 99 = A:100 B: 0
b) The person who values the resource most will automatically acquire it.
E. Property Theory Policy:
a) Reward productivity and foster efficiency.
b) Create simple, easily enforceable rules.
c) Create property rules that are consistent with societal habits and customs.
d) Produce fairness in terms of prevailing cultural expectations of fairness.
F. Cryer = Darwinian explanation of property rights

II) Copyright:
A. original works of authorship, fixed in a tangible medium of expression  
a) anything created after 1978 is protected for the life of the author + 70 years, and term cannot be renewed.
B. Policy: to promote the progress of science and useful arts.  Very utilitarian.
(i) Encourages people to engage in expressive works by protecting them to allow for some kind of reward (profit, recognition, etc.)
(ii) Facilitates advertisement, marketing, etc.
(iii) Encourages others to make different works—more products/ideas on the market
C. Three elements: 
a) Originality: independent creation of the author, demonstrates minimal degree of creativity
b) Work of authorship: see 8 categories below (“literary works” includes computer programs)
c) Fixation: work must be fixed in some kind of tangible medium (ex: printed on a page, on a CD, a canvas, human skin, or computer hard drive).
D. § 102.  Subject matter of copyright: In general
a) Copyright protection subsists, in accordance with this title, in original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device.  Works of authorship include the following categories:
(i) literary works;
(ii) musical works, including any accompanying words;
(iii) dramatic works, including any accompanying music;
(iv) pantomimes and choreographic works;
(v) pictoral, graphic, and sculptural works;
(vi) motion pictures and other audiovisual works;
(vii) sound recordings; and
(viii) architectural works.
b) NOT copyrightable:
(i)  idea 
(ii) procedure
(iii)  process 
(iv) system 
(v) method of operation
(vi) concept
(vii) principle, or discovery
E. Law of Misappropriation
a) Branch of unfair competition law that protects new ideas.  Tries to answer the question of when imitation should be permissible because it will destroy incentive to create.
(i) INS v. AP (Supreme Court - 1918)
· hot news = quasi property
· The court found that INS’ use of AP’s quasi property did constitute unfair business practices because, although they were not attempting to call AP’s stories their own, they were benefiting from AP’s newsgathering efforts (unfair competition)
(ii) Cheney Bros. v. Doris Silk Corp. (2nd Cir – 1929)
· “In the absence of some right recognizable at common law, or under the statutes, a man’s property is limited to the chattels which embody his invention.  Others may imitate these at their pleasure.” – at this time, copyright had to be registered, Cheney hadn’t registered, so no common law protected was afforded to its designs.
F. Fact/Expression Dichotomy
a) Feist v. Rural (Supreme Court - 1991)
(i) Facts are not copyrightable, but assortments of facts are so long as they are compiled or arranged in an original or creative manner.  (Facts are not copyrightable, expression is).
(ii) telephone directory case
· alphabetical not sufficient original or creative enough 
(iii) Policy: Court also does not want to unduly restrict access to information or allow a monopoly.
G. Idea/Expression Dichotomy
a) Baker v. Selden (Supreme Court – 1879)
(i) Ideas cannot be copyrighted.
(ii) bank ledger case.
(iii) Policy: the object of a book on art, science, etc. is to communicate to the world the useful knowledge it contains—the copyright only protects the expression, otherwise we prevent expression of knowledge itself.  
H. Merger or Idea/Expression Inseparability
a) Morrissey v. P&G (1st Cir – 1967)
(i) Where there is only one or but a few ways of expressing an idea, courts may find that the idea behind the work merges with its expression, resulting in work that is not copyrightable subject matter.
I. Conceptual Separability
a) Brandir v. Cascade (2nd Cir – 1987)
(i) Denicola Test:
· If design elements reflect a merger of aesthetical and functional consideration, the artistic aspects of a work cannot be said to be conceptually separable.  Conversely, where design elements can be identified as reflecting the designer’s artistic judgment exercised independently of functional influences, conceptual separability exists.  
(ii) Policy: court does not want to limit use of functional things through copyright protection
· Hypo: mickey mouse phone
J. Copyright Infringement: 
a) Copyrightable subject matter + copying + improper appropriation
b) To prove copying: 
(i) Literal (identical reproduction); or
(ii) access and substantial similarity
c) To prove improper appropriation:
(i) Substantial similarity, with respect to the protected expression, in the eyes of an ordinary observer
(ii) Arnstein v. Porter (2nd Cir. – 1946) – copying test
· Test of substantial similarity would be whether D took from P’s works so much of what is pleasing to the ears of lay listeners
d) Nichols v. Universal (2nd Cir. – 1930) – improper appropriation test 
(i) Copyright of a literary work not limited to its text, should be determined on a case by case basis as it pertains to the substance of the characters and the sequence of the events
(ii) all they borrowed was a prototype (conflicts between religion, love story, same as outline for Romeo and Juliet).
(iii) “Nobody has ever been able to fix that boundary, nobody ever can.”
K. Limitations on Exclusive Rights: Fair Use 
a) Rights in copyright held by the public—rights in others
b) Mixed question of law and fact; must decide on a case by case basis; more than just the factors listed can be considered (Harper & Row – bad faith, illegal means of obtaining unpublished transcript).
c) § 107 – FAIR USES
(i)  copies of phonorecords
(ii) purposes such as criticism or comment
(iii) news reporting
(iv) teaching/ scholawship (including multiple copies for classroom use)
(v) research 
d) Determining whether the use made of a work in any particular case is a fair use, the factors to be considered shall include:
(i) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes;
(ii)  the nature of the copyrighted work;
(iii) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and 
(iv) the effect of the use upon the potential market for or value of the copyrighted work.

publication only a factor
e) Harper & Row v. Nation Enterprises – Fair Use Doctrine
(i) Court evaluated fair use factors and found that:
· Purpose & character of Nation’s use was for profit (“hot news story”).
· Nature of copyrighted work was unpublished (fair use even narrower).
· While the amount of copied work was small (13%), the nature of the copied text was the most interesting and important and therefore substantial in a qualitative regard.
· Had actual effect on market (Time did not pay out the rest of contract because they no longer had exclusive prepublication rights).
(ii) Here too the confidentiality of the manuscript and the terms of the contract under which it was licensed to Time weighed heavily on the Court’s decision.  Also, Court does not want to reward bad behavior and Navasky knew that he wasn’t supposed to have the manuscript.





L. Patent
a) 35 U.S.C. § 101—Inventions Patentable
(i) Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and requirements of this title.
b) Elements
(i) Patentable subject matter
(ii) Novelty
(iii) Utility
(iv) Non-obvious
c) Cannot patent laws of nature, physical phenomena or abstract ideas.
d) 35 U.S.C. § 100—Definitions
When used in this title unless the context otherwise indicates—
(i) The term “invention” means invention or discovery.
(ii) The term “process” means process, art or method, and includes a new use of a known process, machine, manufacture, composition of matter, or material.
e) Spans the economy
f) Older and more complex system than copyright
g) Attempts to reconcile monopolies with the need to encourage progress.
h) Structure:
(i) Administered by the U.S. Patent Trademark Office (Agency within the Department of Commerce)
(ii) System of private enforcement (expensive attorneys)
(iii) Patent document makes disclosure of invention so that laypeople can make and use the invention and establishes the boundaries (source of evidence for the aspect of the patent property right, tells you person’s right to exclude)
(i) “claims”
(iv) Claims are to “particularly point out and distinctly claim the invention”
· Definitional, not directed to teaching how to make or use
· Independent/Dependent claims
(v) Only good in US
· Apply for patent 
· Back and forth with PTO during negotiation period (“prosecution”)
· Patent Issued 
· Survives 20 years from date of first application
· Note: can’t refile patent directed for same subject matter, only if you have different ways to characterize your invention (you try to get as many patents as possible)
i) Policy
(i) Incentive to invent, encourages people to come up with new and useful idea & information
(ii) Incentive to innovate (perfect something for commercialization)
(iii) Encourages ex ante investment
(iv) Helps move rights around to the people who will market and distribute and make the new products someone else invents but has no interest in inventing him/herself (either buying patent or license from inventor to use the patent)
(v) Encourages the disclosure of reporting technological/scientific/mathematical advances
(vi) Makes U.S. competitive by attracting smart people who want to get benefits from their creations
M. Patentable Subject Matter
a) Living Things
(i) Diamond v. Chakrabarty (Supreme Court – 1980)
· Rule: living things are patentable if they are the subject of human innovation
· Policy:  advancement of more useful chemicals, bacteria, etc.; incentive to continue to experiment and research because you can patent your new modifications
b) Composition of Matter/Purified Substance
(i) Parke-Davis v. H.K. Mulford Co. (S.D.N.Y. – 1911)
· Rule: a purified substance is patentable if it is novel, non-obvious and has utility.
c) Processes
(i) Diamond v. Diehr (Supreme Court – 1981)
· Rule: a law of nature, as applied and used in new patentable subject matter, does not preclude the new subject matter from patentability.  
N. Patent Infringement 
a) 35 U.S.C. § 271—Infringement of a Patent
(i) Except as otherwise provided in this title, whoever without authority makes, uses, offers to sell, or sells any patented invention, within the United States or imports into the United States any patented invention during the term of the patent therefor, infringes the patent.
b) Two Part Process:
(i) Define the invention, by properly interpreting the claims (i.e. perform claim construction).
(ii) Compare construed claims to the accused device, if each and every claim element (limitation) is present literally, or equivalently, in the accused device, then infringement.
a) Literal Infringement: all elements of claim are similar (even if you add more elements)
(i) Ex: pencil
· Device for writing comprising of:
(i) A wooden cylinder with a hollow core;
(ii) Said hollow core containing material comprising of 90% graphite and 10% clay;
(iii) Eraser material attached to one end of the wooden cylinder
b) Infringement by the Doctrine of Equivalents
(i) Ex: pencil now has 85% graphite and 15% clay – still infringement, you’d have to prove it’s substantially and obviously better to win
c) Larami v. Amron (E.D. Pa. – 1993)
(i) Rule: Absence of even one element of a patent’s claim from the accused product means there can be no finding of literal infringement.  
(ii) Toy water guns
O. Experimental Use
a) Solely for amusement, to satisfy idle curiosity, or strictly philosophical inquiry
b) Narrow and strictly limited defense.
c) Madey v. Duke University (Fed. Cir. – 2002)
(i) Rule: Regardless of whether a particular institution or entity is engaged in an endeavor for commercial gain, so long as the act is in furtherance of the alleged infringer’s “legitimate business” and is not solely for amusement, to satisfy idle curiosity or strictly philosophical inquiry, the act does not qualify for the very narrow and strictly limited experimental use defense.  



III) Property in Trade Secrets
a) Uniform Trade Secrets Act has been adopted (wholly or partially) by most states
b) Trade secret claim
(i) Trade secret; and
(ii) Misappropriated or breach of contract
B. What is a trade Secret?
a) (From UTSA) Information, including a formula, pattern, compilation, program, device, method, technique or process, that:
(i) Derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use, and maintain its secrecy;
(i) “independent economic value” indications:
1. improvement to products
2. edge on competition
3. value of product on market
4. importance to business model
5. expert testimony to its importance
6. efforts to protect
7. money competitors make after stealing secrets
8. Limited number of people know about it
9. effort of others to steal it
10. Actual profits it is helping to generate
11. Amount of money spent to create the secret

(ii) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
(i) indications of reasonable efforts:
1. Limits on physical access to information
2. Reacting to threats to steal information (security breach, up security system)
3. Disclosure agreements, confidential releases
4. Keeping other employees in the dark
b) Not being generally known to or not being readily ascertainable by proper means—suggests that if you can ascertain the information by proper means, it can’t be a trade secret.  Court’s divided on this issue (moral implications)
C. Why do we have trade secrets?
a) Motivation and incentive to discover innovative ways to do business.
b) Regulates and balances competition with property rights. 
c) Protection lasts longer than a patent.
d) Protection stronger than a patent—you don’t have to disclose
e) Might not be protected by a patent (abstract idea of set of known facts, processes, etc.) – the secret doesn’t need approval.
f) Promotes morality in business transactions. (“torty” concern”)
g) Transactional theory: if property rights are recognized, then you have the ability to transact in them.

D. Metallurgical Industries, Inc. v. Fourtek, Inc. (5th Cir. –1986)
· Rules:
(i) A method/process/etc. that is generally known, as employed within a specific industry wherein it is not generally known, can still be a trade secret.
(ii) Trade secret holder can divulge information to a limited extent without destroying secret
(iii) Subjective belief is a factor to consider.
E. Misappropriation of a Trade Secret
a) Acquisition of a trade secret of another person by a person who knows or has reason to know that the trade secret was acquired by improper means
b) Disclosure or use of a trade secret of another without express or implied consent by a person who
(i) Used improper means to acquire knowledge of a trade secret; or
(ii) At the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret was
· Derived from or though a person who used improper means to acquire it
· Acquired it under circumstances giving rise to a duty to maintain its secrecy or limited use
· Derived from or through a person who owed a duty to the person seeking relief to maintain its secrecy or limit its use
(iii) Before a material change of his/her position, knew or had reason to know that it was a trade secret and that it was acquired illegally or accidentally
F. Improper Means
a) DuPont v. Christopher – (5th Cir – 1970)
(i) Rule: one cannot appropriate a trade secret through deviousness under circumstances in which countervailing defenses are not reasonably available.  (even lawful activity).
(i) Very policy driven—to promote morality in business conduct
b) Smith v. Dravo (7th Cir. – 1953) 
(i) RULE: confidential relationship can be implied by circumstances of relationship
G. Proper Means
a) Discovery by independent invention;
b) Discovery by reverse engineering
(i) Kadant v. Seeley (N.D.N.Y. – 2003)
· Rule: must show that products were improperly obtained and reverse engineered using trade secrets to show trade secret misappropriation
c) Observation of the item in public use or on public display
d) Obtaining the trade secret from published literature


II) Real Property & The Right to Exclude
A. Why is it important?
(i) Gives clear boundaries for property to be free from bother of others
(ii) supports faith in legal system (to prevent vigilantism)
(iii) Keeps transactional costs low
(iv) Encourages people to invest in their own property
b) Trespass: knowingly entering another person's property without permission. Such action is held to infringe upon a property owner's legal right to enjoy the benefits of ownership
c) Types of Damages
(i) Compensatory: actual damages for proven injury or loss
(ii) Nominal: compensating legal detriment
(iii) Punitive: to punish the D
B. Jacque v. Steenberg Homes (Sup. Ct. WI – 1997)
· nominal damages important for deterring comp. damages from being built into business models
· Nominal damages can support an award of punitive damages
C. Courts of Equity
(i) Unclean hand: not rewarding bad behavior  
(ii) Estoppel: preventing someone from changing their position once another has come to rely upon that behavior, equity tries to remedy this abuse of induced reliance
(iii) Laches: judges discretion of a SOL
b) Concerns: without a jury, judges given too much discretion, not democratic enough
c) Hinman v. Pacific Air Transport (9th Cir. – 1936)
(i) Rule: property rights do not extend infinitely above the surface: owner owns so much of the space above him as he uses
d) Baker v. Howard County Hunt (Ct. App. MD – 1936)
(i) Rule: injunction can be granted for intermittent trespasses because $damages would not deter continuous trespass
D. Rights in the Public in the Land of Others
a) Five categories:
(i) Necessity
· Ploof v. Putnam (Sup. Ct. VT – 1908)
(i) Necessity justified entries on land and interferences with personal property which would otherwise have been a trespass.
· more doctrine of necessity examples:
(i) going on to other’s property to get dog
(ii) driving around obstacle on road onto private property
(iii) casket guy
(iv) destroying property to prevent spread of fire 
(ii) Custom
· McConico v. Singleton (Ct. App. SC – 1818)
(i) Usage can make law.  Here, custom of hunting on unenclosed lands precluded π from actionable trespass against ∆.  Court ruled there was no injury from ∆ riding over soil and there were social benefits allowing hunters and militias to do this so no trespass was found (efficiency justification, hunting wasn’t just a sport, it was a means of sustenance and a vocation).
(ii) Modern laws have moved away from this exception to the right to exclude with “no trespass” signage, some states even requiring permission over posting.  Fencing-out laws more common in the west.
(iii) Public Accommodation
· Owners of public accommodations have a much more qualified right to exclude
· General duty of nondiscrimination
· Uston v. Resorts International (Sup. Ct. NJ – 1982)
(i) Shows how the more an owner opens property to public use, the more they forfeit the right to exclude
(ii) No specific rule or exception in public places, but some guidelines are:
1. If someone is disrupting regular or essential business operations and/or
2. Disorderly or otherwise dangerous persons
(iv) Public Policy
· State v. Shack (Sup. Ct. NJ – 1971)
(i) Owner sovereignty gives way to considerations of public policy.  
(ii) Π tried to keep ∆s off his land.  ∆s came onto land to aid migrant farm worker, as public policy provides.  
(iii) Public necessity
b) Moore v. Regents (Sup. Ct. – 1990)
(i) Rule: conversion laws should be extended so that people can/will be willing to participate in research without being afraid of litigation.  Balancing property rights in favor of protecting biomedical research.
(ii) To prove conversion, must also prove first that you had property in the thing to begin with.
(iii) Court holds that patented cell line is so factually different from the original tissue cells that they are not one in the same.  
(iv) Notes: 
· Usual remedy for conversion is the value of the object/property itself.
· Sets of facts that give rise to conversion often overlap with trespass.


III) Nuisance
A. trespass = physical invasion (allows nominal damages)
B. nuisance = intrusion on enjoyment
C. Arises from negligent or otherwise wrongful activity which is deemed to be a liability for interference with use and enjoyment of land.
D. Protects ordinary uses, not abnormally sensitive πs
a) Ex: drive-in owner sued amusement park b/c bright lights interfered with use and court held π was abnormally sensitive to ∆’s reasonable use.
E. malicious use may override reasonableness of property use
a) Ex: “spite fence” for no purpose than to vex neighbor
F. Test of Nuisance:
a) Is something a nuisance?
(i) More recently: gravity of the harm v. utility of the conduct. 
b) What remedy is sought?
(i) Damages
(ii) Injunction: test from Estancias (equitable balancing that concerns a number of the same factors as a gravity of harm v. utility of conduct reasonableness analysis).
G. Adams v. Cleveland-Cliff
a) RULE:   When something like Noise, vibrations, ambient dust, smoke, soot, or fumes (intangible objects) interferes with enjoyment of property = basis for nuisance c/a NOT trespass
(i) What needed for nuisance c/a:  significant harm and unreasonable interference
(ii) unreasonable =
· intentional and unreasonable OR
· the unintentional result of negligent activity
H. Morgan v. High Penn Oil Co. 
a) Rule: Any substantial nontrespassory invasion of another’s interest in private use and enjoyment of land by any type of liability forming conduct is a private nuisance.  
(i) A person is subject to liability for an unintentional nuisance when his conduct is negligent, reckless or ultrahazardous;
(ii) A person is subject to liability for an intentional nuisance when conduct is unreasonable under the circumstances of the particular case 
(i) The person creating the intentional nuisance is liable regardless of the degree of care or skill exercised to avoid injury.
(ii) Tests of unreasonableness tend to concern the level of interference that results from the conduct, and a balance of economic/social importance from tort law.
1. Factors: the extent and character of harm
2.  social value of D’s use
3.  suitability to locality in question
4.  burden on D of avoiding harm vs. social value of actor’s conduct, 
b) Estancias Dallas Corp. v. Schultz 
(i) Notes on Estancias:
· balance of equities can determine issuance of injunction considering effects of injunction
I. Boomer v. Atlantic Cement Co. 
a. Permanent damages are allowed when the loss recoverable would obviously be small as compared with the cost of removal of the nuisance.
i. ct. weighed the social utility of the cement plan heavily
ii. ct. essentially licensed a continuing wrong and may not have incentivized ∆ to change if payout was not significant for them.  Also, permanent damages hard to assess.
Arkansas
stalnaker

IV) Property Rights Continued
A. Conversion
a) Moore v. Regents of UC
(i) RULE:  need a property right to allege conversion
· conversion liability does not extend to medical waste
b) Eyerman – raise house to ground case
B. Abandoning Property
a) Pocono v. MacKenzie
(i) RULE:  Can’t abandon property if you have real title
· liability concern
· paying taxes
· transfer of land needs writing
· prevents conflict of capturing abandoned land








V) Finder’s Rights
A. Category of property/prior owner’s intent
(i) Abandoned: owner voluntarily and intentionally relinquishes ownership with the intent to give up title and possession (ex: throw broken necklace in trash).  Becomes common property, subject anew to rule of capture.
(ii) Lost: owner unintentionally and involuntarily parts with possession (ex: ring falls through hole in pocket).
(iii) Mislaid: owner intentionally places property somewhere and forgets where it is (ex: places wallet on bar and leaves without remembering to pick it up)
B. Armory v. Delamirie (England, 1722)
(i) Rule: Finder establishes rights in a found object superior to all except the rightful owner or a previous possessor.
(i) Class rule: even after Trover recovered from D once, true owner can sue D again.  (protecting true owner/discouraging theft)

C. General rules:
(i) Finder must intend to possess + perfect possession
(ii) Finder is entitled to lost objects found in a public place.
· Bridges v. Hawkesworth(from Hannah v. Peel): lost banknotes found on the floor of a public business, finder had rights over shop owner.
(iii) Objects buried in or attached to the ground belong to the landowner.
· Elwes v. Briggs Gas Co. (from Hannah v. Peel): owner of land leased to gas company entitled to prehistoric ship found buried in ground.
· Staffordshire Water Co. v. Sharman (from Hannah v. Peel): property owner given rights to ring found by contractor-employee cleaning pond
(iv) Lost objects found in a house owner has never possessed belong to finder.
· Hannah v. Peel (England, 1945): ∆ never occupied house, was requisitioned to military, π found brooch laid on top of a windowsill, court gave property to π.  
(i) Other factors included that π commendably reported found brooch, gave to authorities, waited for owner to reclaim, and ∆ had no prior knowledge of it.
(v) Shop owner entitled to mislaid objects found in public area of shop.
· McAvoy v. Medina (Sup. Ct. Mass. – 1866): purse mislaid in waiting area of barber shop goes to shop owner because true owner more likely to recover from him than the finder.
· if it was lost, customer would have had a claim



VI) Gifts *elements do not need to be in order for a valid gift to be made
A. Types
a) Inter vivos: made during life of donor, when donor is not under any threat of impending death
(i) Irrevocable once made
b) Causa mortis: made in expectation of impending death
(i) some j.d.s require more than symbolic delivery for causa mortis
(ii) Elements more strictly enforced because of the statute of frauds/wills
(iii) Revocable if the person does not die (some j.d.s require asking for it back)
(iv) Even if item is already in possession by another, some redelivery is required 
(v) Trend toward strict approach is dying because of interest in enforcing decedent’s intent even if deceased did not comply with all formalities, so long as there is clear and convincing evidence of donative intent
B. Elements
a) Intent
(i) Must reflect present, voluntary transfer of interest at the time gift is made
(ii) Donor can make an inter vivos gift but retain a life estate in it so long as there is clear and convincing evidence of donative intent at the time the gift was made (burden is on donee)
· Gruen v. Gruen (Ct. App. NY – 1986): π claimed his father gifted him a Klimt painting for his 21st bday in a letter but stated in letter he wanted to keep it until he died (actually two letters because of faulty tax advice from lawyer and accountant.  Π had received title or right to ownership through the letters (remainderman), despite possession being postponed until later time.  (different than a testamentary gift in which both title and possession transfer upon death).
b) Delivery: requires objective acts as evidence of an intent to make gift, evidence of acceptance and protection from saying things not meant (thought that a donor will part with possession of an object only if she truly wishes to give it)
(i) Methods
· Actual: traditional rule is that if an object can be handed over, it must be 
· Constructive delivery: handing over some object representative of or that gives access to the subject matter of a gift (like keys)
· Symbolic delivery: handing over something symbolic of the gift (usually a writing)
(ii) Newman v. Bost   key to bureau constructive delivery of bureau but not stuff inside.
(iii) Gruen- letters served as valid instruments of delivery).
c) Acceptance
(i) Seldom at issue, acceptance is presumed unless donee expressly refuses gift
(ii) Even though there was no physical or other evidence of acceptance of gift of a remainder interest (Gruen), court presumes acceptance when gift is of value to donee


VII) Accession
A. Wetherbee. v. Green (oak hoops)
a) RULES:
(i) if taken in good faith, land owner only gets the cost of the original material taken
(ii) in taken in bad faith, can recover for value of final product of D’s labor
B. Strain v. Green (“fixtures”)
a) RULE:
(i)  fixture factors:
· actual annexation
· application to use of property to which it is annexed
· intent of annexing party
(ii) tenant vs. landlord
· if tenant annexes, not fixture
· if landlord annexes, is a fixture
C. Producers v. Olney (smashes house)
a) RULE:  Unclean hands bars remedy for accession.
D. Nebraska v. Iowa
a) RULE:
(i) accretion = can’t be perceived in real time
(ii) avulsion = can be observed in real time	
	


E. Adverse Possession (Land)
a) *class rule – you can only AP against the estate you enter against
b) Van Valkenberg v. Lutz (Ct. App. NY – 1952): The Lutz family (D) bought Lots 14 and 15 in Yonkers in 1912. Between then and 1947, they accessed their property by cutting across Lots 19-22 (collectively, Lot 19). Over time, Lutz built a structure and started a gardening business on Lot 19, which he knew that he did not own.
1. state in this case required 
a. (1) protected by substantial enclosure
b. (2) usually cultivated or improved
2. holding
a. (1) no substantial enclosure
b. (2) did not cultivate enough land
3. prescription = right to use, don’t get titles

c) Elements:
(i) Entry must be actual & exclusive
· Creates the cause of action for trespass, thereby triggering that statutory period to run
· Helps stake out what the adverse possessor might end up claiming 
(i) Where the adverse possessor is taking steps to exclude others, making it “adverse” otherwise true owner may not realize adverse possessor was claiming ownership against him.
(ii) Open & Notorious
· Must be sufficiently open and notorious so that a reasonably attentive property owner would be put on notice that someone is on their property and have the option to eject 
(i) Some western states require paying taxes on property (public notice)—also helps with continuity (can show period of time during which taxes have been paid)
(ii) Must be visible to any inspector of the property (survey is true, actual notice)
(iii) Test of notoriety is objective—if an ordinary person would have notice, owner can be regarded as having known
1. Boundary disputes: some jxs hold that encroachment by one neighbor is not open and notorious if the encroachment is too small of an area—SOL doesn’t start running until owner has actual knowledge (see Mannillo v. Gorski below)
a. Remedies (depending upon size and nature of encroachment and whether owner would suffer irreparable harm if removal denied.  Even then the court will apply balancing test to compare hardship of removal to hardship resulting from no removal)
i. Court can force encroachers to pay for land encroached
ii. Require encroachers to pay to remove structures on encroached land (usual remedy for intentional encroachers)
iii. Not require any equitable relief (for very minor innocent encroachment)
b. Other boundary issues
i. Agreed boundaries: oral agreement enforceable if accepted for long enough period of time
ii. Acquiescence: long acquiescence, even shorter than SOL, is evidence of an agreement (CA does not follow this doctrine)
iii. Estoppel: if one neighbor makes representations (or does nothing) about a boundary that another neighbor has come to rely upon, that first neighbor cannot then change his mind
(iii) Adverse/hostile/under claim of right/color of title
· Claim of Title: hostility or claim or right on the part of the possessor (treating land as your own)
a. Objective—state of mind is irrelevant, courts just look to see if there was a lack of permission (hostile possession) and if the occupier’s acts and statements objectively appear to be claims of ownership
i. Mannillo v. Gorski (Sup. Ct. NJ – 1969): ∆ built staircase which encroached 15 inches onto π’s property.
ii.   	RULE: minor encroachment must be known to the true owner to count as AP
· Color of Title: claim of right founded on a written instrument (deed, will, judgment, decree, etc.) 
(i) Allows for constructive possession of the entire parcel the writing describes, even if APer is not actually in possession of or using the entire parcel
(ii) My be shorter SOL or less elements to prove, or more ways to prove elements (Lutz would not have had to prove he had substantially enclosed or cultivated/improved property if he had color of title)
1. Exceptions (see problems on p. 163):
a. If two people have a written instrument for the same property and both are using a portion of it, APer only gets what he is using
(iv) Continuous and for a statutory period 
· Typical: 6-10 yrs (book) Peth said 6-21 yrs, can range from 3-30 yrs (longer in the east)
· Not literally constant, but can’t be an interrupted by a successful ejectment or an abandonment (time ejected has to be made up)
· Rule: continuity is satisfied as long as the APer’s use of the property is in the manner that an average true owner would use it under the circumstances, such that neighbors and other observers would regard the occupant as a person exercising exclusive dominion 
· Howard v. Kunto –
(i) RULE:  privity works
(ii) Privity: voluntary transfer from 1st possessor to subsequent possessor 
(iii) Tacking: X buys property described in deed from seller, who as it happens had unknowingly possessed a strip adjacent to the described land.  Evidence shows that deed to X was intended by parties to convey not only described land but also the adversely possessed strip so X is allowed to “tack” the strip onto the land described in deed.
1. Kunto allows for this extension b/c parties were in privity (same legal interest) 
2. If land is AP’d by series of people, none of whom occupy land for statutory period, though all taken together do, time can be tacked so long as all were in privity with one another.
a. If one leaves under duress, then returns, full period is the statutory period plus the amount of time the occupier was involuntarily gone, but SOL does not restart (can tack possession onto prior possession but can’t get credit for the time the other party was there, SOL is just tolled during that time)
b. If occupier leaves as a result of being ousted by a 3rd party, the 3rd party cannot tack b/c there is no privity between him and the prior occupier
(iv) Disabilities: If person entitled to bring COA within certain SOL has a disability (is a minor, of unsound mind, or imprisoned) OR anyone claiming title under such person (in privity through a voluntary tx) at the time the cause accrues (initial entry), the SOL to bring the COA is extended for an additional period after disability removed (5-10 years usually)
1. Can’t tack disabilities
a. Ex: O is owner in 1995, A enters in 1995, age of majority is 18
i. O is insane in 1995, dies insane and intestate in 2008: O’s heir (H) under no disability in 2008, still has 5 years to eject b/c disability is “removed” upon O’s death and O would have had 5 years from when disability removed, H is in privity to O
ii. O is insane in 1995, dies insane and intestate in 2008: O’s heir (H) is 6 at the time, still only has 5 years to eject (can’t tack his disability as a minor to O’s disability of insanity—disability is removed for both in 2008 upon O’s death).  
iii. O has no disability in 1995, dies intestate in 2004: O’s heir (H) is 2 at the time, only has 1 year to bring COA (no disability at time of accrual, no new disability tacks)
iv. O is 8 in 1995, becomes mentally ill in 2002, then dies intestate in 2001: O’s heir (H) is under no disability, A acquired title in 2005 when 10 years had run and O’s disability as a minor was removed (don’t tack new disability, the subsequent mental illness is irrelevant)
F. Adverse Possession (Chattel)
a) O’Keefe v. Snyder (Sup. Ct. NJ – 1980): lost painting case

b) Possession must be hostile, actual, visible, exclusive and continuous (seems like tacking is permitted so long as prior owners are in privity—see O’Keefe—if O’Keefe allowed paintings to be displayed in a gallery and Frank, Sr. had purchased from gallery, even against O’Keefe’s wishes, Frank would likely have good title—UCC affords protection)
c) Usually a shorter SOL for replevin than for ejectment (land)
d) Four rules as to when SOL starts running:
(i) Strict application—from time property is in possession of new owner through SOL running
(ii) Application of adverse requirements for SOL
(iii) ***Discovery rule (majority): SOL doesn’t start running until the injured part discovers who to bring COA against, provided original owner has exercised due diligence, or should have discovered if had exercised due diligence (reflects sleeping principle)
(iv) NY rule: SOL doesn’t start running until true owner makes demand for return 

VIII) Concurrent and Future Interests  
A. A fee simple estate is owned forever, but people don’t live forever so you can divide ownership by giving ownership for finite periods of time
a) Presumption is fee simple—conveyance of the largest estate possible unless a contrary intention appears (try to determine testator’s intent)

IX) Other Concurrent Interests (co-ownership, can be combined with consecutive rights—A&B can have concurrent life estate with remainder in C or have concurrent interests in a remainder following a life estate in C)
A. Tenancy in Common
a) Tenants have separate, undivided, conveyable/descendible interest in property
(i) Each tenant in common owns an undivided share of the whole
b) No survivorship rights: interest of a co-owner does not automatically continue after another co-owner dies.  Co-owner must go through probate to figure out who owns what.
(i) Ex: If A & B are tenants in common, and A conveys his interest to C, B & C are then tenants in common.  If B dies intestate, B’s heir is tenant in common with C, only after probate.
c) One tenant can voluntarily give exclusive possession to another tenant in common to sever common ownership
d) Default rule is that if concurrent property rights are ambiguous, court favors tenancy in common over joint tenancy
B. Joint Tenancy
a) Tenants have separate, undivided, conveyable/descendible interest in distinct share, but also has rights to possess the entire property 
(i) Legal fiction—joint tenants together regarded as single owner
b) Traditionally, four unities had to be satisfied to create a joint tenancy
(i) Time: interest had to be acquired/vested at the same time for all tenants 
· One party could not create a joint tenancy in himself and another through direct conveyance—had to convey to third party (straw man) then he conveys back to parties as joint tenants (not required anymore, see Riddle v. Harmon)
(ii) Title: joint tenants had to acquire title by the same instrument or joint AP 
· Could never arise by intestate succession or other act of law
(iii) Interest: had to have equal undivided shares and identical interests measured by duration
· Modern day— courts look at the intent of the grantor, joint tenancy can be created even if shares are unequal and will be divided according to allocated share if requires judicial partition
(i) Ex: A furnished 1/3 of purchase price, B furnished 2/3, more than likely they intended the profit shares to reflect purchase/ownership shares
(iv) Possession: each tenant had to have right to possession of the whole
· After creation, one tenant can voluntarily give exclusive possession to the other (does not sever, unless conveying interest as a gift)
· Modern day—not strict requirement (right is there, exclusive possession doesn’t sever)
c) Can be created by explicit statement (“to A and B as joint tenants and not tenants in common” and some states even require adding “with the right of survivorship” because of the strong presumption toward tenancy in common)
d) Right of survivorship: when one joint tenant dies, nothing passes to surviving joint tenants, rather decedent’s interest is extinguished and the estate continues in survivors.
C. Severance of Joint Tenancies—If one of the four unities is severed, the joint tenancy becomes a tenancy in common.  This can be accomplished in a variety of ways:
a) Mutual Agreement
b) Death 
(i) Surviving tenant(s) avoid(s) probate b/c no interest passes on the joint tenant’s death
· Probate: judicial supervision of administration of decedent’s property that passes to others.  Administrator or executor is appointed who collects decedent’s assets, pays debts and taxes, and distributes or changes title of property to the beneficiaries.
· Costly, b/c administrators, lawyers and court costs must be paid
· Also, can tie up property while in probate for months or years
(ii) When a joint tenant dies, his share is still subject to federal estate taxation.
(iii) If A murders B, joint tenancy is severed—but killer loses his right in survivorship

c) Unilateral conveyance of one tenant
(i) Ex: O conveys Blackacre to A, B & C as joint tenants.  A conveys his interest to D (this severs joint tenancy, now D, B & C are tenants in common but B & C are still joint tenants).  B dies intestate, leaving H as his heir.  D now owns 1/3 and C owns 2/3 (nothing passes to heirs b/c of C’s right of survivorship).  Even if B left a will, nothing passes to H.  If this were a tenancy in common, D, H & C would all own 1/3.  
(ii) Riddle v. Harmon (Ct. App. CA – 1980): Mrs. Riddle & husband owned property as joint tenants.  Mrs. R wanted her ½ to be conveyed through a will, so she had deed written up to herself to sever joint tenancy then transfer it through will.  
(i) you can unilaterally sever joint tenancy
D. Effect of Mortgage
a) Harms v. Sprague – one joint tenant takes out loan
· RULE: mortgage does not survive joint tenant’s death as lien  
b) A mortgage given by less than all joint tenants does not destroy the joint tenancy
X) Relations Among Concurrent Owners
A. Partition: If concurrent owners can’t agree on a division of the property or proceeds from its sale, the termination can be accomplished through the equitable action of partition.  Serves to encourage individualized ownership.
a) Partition in kind: physical division of the property
(i) Preferred method
(ii) If results in unequal shares (one cotenant getting more valuable part of property or one cotenant made valuable improvements), court can award money to equalize (owelty)
(iii) Fact that economic value of property as a whole would be less if it were partitioned in kind is relevant, but not dispositive, especially in cases of longstanding ownership coupled with emotional ties to the land.
· Delfino v. Vealencis (Sup. Ct. CT – 1980): tenants in common garbage biz lady  
b) Partition by sale: sale of the land and proceeds divided by owners
(i) Not favored by courts, reserved when division cannot be made in any other way 
· Forced sale is seen as an extreme exercise of power 
· Burden of proof that sale is better is on party wanting such a sale
· However, more courts are decreeing sales in partition because it can be seen as fairest method (see what happened to Vealencis).
(ii) TEST Ordered under two conditions:
· Physical attributes of the land are such that a partition in kind is impracticable or inequitable; AND
· The interests of the owners would be better promoted by a partition by sale.
(iii) Factors: location of parcel, size and area of property, number of parcels and size and shape if property split, physical structure and appurtenances on the property, present use and expected continued use, zoning classification, etc.
c) Alternative: If court finds that partition in kind would be impractical or wasteful and sale would not protect interests of cotenants, it can assign property to one or more of cotenants, provided payment to the other cotenants is made as compensation.
B. Rents, Profits & Possession
a) Concurrent owners can enter into agreements concerning their rights and duties with respect to use, maintenance and improvement of the property—these matters would be governed by the law of contracts.  However, if their agreement did not cover a potential issue or there was not an agreement in the first place, then independent property rules would determine how the benefits and burdens of co-ownership are to be shared.
(i) Each co-owner has the exclusive right to possess the entire property, but no co-owner can exclude his fellow co-owners 
(ii) Therefore, exclusive possession is presumptively valid.  If it is pursuant to an agreement, it is conclusively valid.  If not by agreement, cotenant in exclusive possession has the following obligations to other cotenants:
· A cotenant in exclusive possession does not have liability for his share of the rental value to cotenants out of possession unless:
(i) Other cotenants have been ousted
a. Spiller v. Mackereth
2. Claiming absolute ownership—generally, treating land as if it were owned in fee
a. Claiming adverse possession
i. When cotenants are family members, courts often hold that exclusive possession is putting cotenants on actual notice of a hostile claim, otherwise AP against cotenants is not easily achieved.
b. Renting part of land without accounting
c. Hunting the land 
d. Cutting timber
e. Selling property under deed purporting to convey entire fee
3. Denying other cotenants use and enjoyment of land, regardless of claim of absolute ownership.
· A joint tenant can lease property to a third party in exclusive possession without the agreement of another joint tenant
(i) Swatzbaugh v. Sampson (Ct. App. CA – 1936): H & W owned 60-acre walnut orchard as joint tenants with right of survivorship.  H leased 4 acres to ∆, boxing promoter who cut down walnut trees and built a boxing pavilion on the site.  W did not join in the lease and objected to the boxing pavilion.  W sought to cancel the lease but her claim was denied.  Court reasoned that a lease by a single joint tenant to a 3rd party is simply an extension of that joint tenant’s existing right to the whole property.  If tenant under lease refuses other tenant right to enjoy his share or an action for accounting for rents received is brought, cotenant can’t cancel lease or ask for her share of the rents.  It also does not destroy the joint tenancy.
1. Remedies available to W:
a. Partition: she could bring an action to partition all 60 acres or partition fraction leased to ∆ for the duration of the lease.
b. Ouster: she could try to enter into possession with the lessee and if he resisted, remedies of an ousted cotenant would be available (she could recover half of the reasonable rental value of the leased land—recovery of mesne profits).
c. She could sue her husband for an accounting of the rental profits.
d. She could wait until her husband died, thereby extinguishing his interest in the leased property and causing the lease to expire.


XI) Private Land Use Controls
A. Overview: The functional overlap is a result of history and the way courts viewed them (interfering with marketability vs. equitable solutions—“more than one way to skin a cat”)
B. Easements: allow a person to use the land of another (limits other’s right to exclusive possession)
a) Appurtenant: runs with the land, giving the right to whomever owns the parcel of land the easement benefits
(i) Dominant estate/tenement: benefited parcel
· The easement right is incidental to, or appurtenant to, the dominant estate
(ii) Servient estate/tenement: burdened parcel
(iii) Usually transferrable to successive owners, but can be made nontransferable
(iv) Problems: restrictions may last longer than intended, burdened land loses value (could promote transactions, not necessary bad), increases hostility b/w landowners (possible increased litigation), gives owners lots of rights to restrict use (discrimination) 
(v) If an ambiguity exists with regard to the nature of an easement, the presumption is in favor of appurtenant easement
· The presumption is ancient, arising from incorporeal hereditaments (intangible rights descended as real property to primogenitary heir).  The holding principle is that some property is inappropriate for common ownership, so some rights were divvied up to run with the land.  Ex: right to hang thieves.  
b) In gross: runs with the person, giving the right to use the land to some person w/o regard to ownership of land
(i) Therefore, only involves a servient estate
c) Creation of Easements
(i) Express—in writing, must satisfy the requirements of the Stat. of Frauds
· Deed or grant
· Signed by grantor
· Can be fee simple, life estate or term
· Exception—provision in a deed that prevents some part of the grantor’s interest from passing to the grantee—can’t be vested in third party, remains in the grantor. 
(i) Cannot be made to third party
· Reservation—grantors can convey the land, and in the same deed “reserve” a new interest, like an easement, in favor of the grantor or a third party
1. Willard v. First Church of Christ, Scientist
a. Reading as easement:
i. intent of grantor
ii. text of grantor
iii. when in doubt, stick easement to land (appurtenant)
2. easement vs. license – license is irrevocable
(ii) Estoppel: creates an irrevocable license, functional equivalent of an easement, even though generally licenses are revocable
· 1-license
· 2- reliance
· 3- knowledge of the reliance by licensor
· Holbrook v. Taylor – building road case
(i) Holding: the doctrine of estoppel created the right to use the roadway and the fact they had improved upon the land, the license was irrevocable (at least for the life of the improvements). 
d) Negative Easements: the right of the dominant owner to stop the servient owner from doing something on the servient land.
(i) English courts recognized 4 types of negative easements, which could arise by prescription:
· Right to stop your neighbor from blocking your windows; 
· Interfering with air flowing to your land in a defined channel;
· Removing the support of your building (usually by excavating or removing a supporting wall); and
· Interfering with the flow of water in an artificial stream
(ii) The list could expand indefinitely if allowed to continue to arise by prescription, unduly restricting the servient owner’s rights, so courts do not like to recognize them.
(iii) Also, there were conceptual problems about recognizing the restrictions as grants vs. obligations (which were more like covenants)—so courts called a halt to expansion of the four categories (esp. b/c recording system was developed late in England).
· Does A promising B he won’t do something on his land give B a “right” (grant) or is it just a promise?
· Courts called negative easements equitable servitudes to solve this problem
· American courts then adopted similar system, though do not recognize the “doctrine of ancient lights” (blocking windows) to the same degree (nuisance law covers something similar)
C. Covenant/Equitable Servitudes: covenant about land use that will be enforced in equity (by injunction, usually) against a successor to the burdened estate.  
a) Started out as a promise enforced in equity, turned into interests in land without privity requirements.
(i) Tulk v. Moxhay (England – 1848): although English courts had acknowledged that negative easements were unenforceable, the court used its equitable powers to enforce convenants from an old deed.  Tulk originally sold land to Elms who promised not to build on it.  Moxhay, with knowledge of the covenant, purchased from Elms and then proposed to build on the square.  Because horizontal privity was lacking, the covenant would not normally be enforceable.
· RULE: constructive notice of easement is enough
(ii) Sanborn v. McLean – (Sup. Ct. MI – 1925): McLaughlin subdivided tract of land into building lots and started selling them under deeds restricted to single-family residences.  Some lots were sold without restrictions, like the lot acquired by ∆s.  ∆s started building gas station, neighbors claimed their land was bound by implied negative equitable servitude and filed for an injunction.  Although neither McLean’s title nor history of their title showed any covenant with regard to restrict use to single-family residences, the court held that an injunction was proper because the ∆s had constructive notice of the reciprocal negative easement implied through common scheme of residential development.  Basically, if one parcel is restricted, and the restriction seems to benefit all the other parcels around it, then all the benefited parcels are also restricted in the same way (reciprocal negative easement).
· Plan usually imposes uniform restriction on all lots, but uniformity is not required
· Have to look at restrictions imposed when the parcels were split up and originally restricted to infer intent
· Cannot imply equitable servitude in CA, must be created by a written instrument (doesn’t have to be a deed, a recorded subdivision map containing restrictions on property is sufficient)
D. Real Covenants: promise about land use that runs with an estate in land, binding or benefitting subsequent owners of the estate. 
a) American real covenants must be in writing 
b) Promise to use land in specified fashion = affirmative
c) Promise not to use land in a specified fashion = negative 
d) Same requirements as equitable servitudes, but also require privity
e) Must be in writing
(i) If signed by grantor only, and contains promise by grantee, promise is still enforceable against grantee (bound by act of accepting deed)
(ii) Cannot arise by estoppel, implication or prescription like an easement
f) Termination (basically same as easements):
(i) Merger
(ii) Formal release
(iii) Acquiescence (when π has failed to enforce servitude against other breaches and then seeks to enforce servitude against ∆)
(iv) Abandonment (similar to acquiescence but makes servitude unenforceable as to the entire parcel rather than only the π immediately involved)
(v) Unclean hands (court will refuse to enjoin a violation of a servitude that the π has previously violated)
(vi) Laches (unreasonable delay by the π to enforce a servitude against the ∆ causing prejudice—does not extinguish the servitude, only bars enforcement)
(vii) Estoppel (if ∆ has relied upon π’s conduct making it inequitable to allow π to enforce servitude) 
(viii) Eminent domain 
(ix) Prescription 
(x) Changed conditions outside the restricted area 





XII) Legislative Control of Land Use
A. Zoning: use of public power to impose uniform result that might otherwise be accomplished in more piecemeal and selective fashion by private bargains.  Use of police power to protect general welfare.  Generally regarded as power held in the state, but all states have adopted zoning enabling acts to delegate zoning authority to local governments.  
(i) zoning ordinances
· Regulate and restrict height;
· Number of stories;
· Size of buildings and other structures;
· The percentage of lot that may be occupied;
· The size of yards, courts and other open spaces;
· The density of the population; 
· Location and use of buildings, structures, and land for trade, industry, residence and other purposes.
(i) Must be made in accordance with a comprehensive plan (statement of local government’s objective sand standards for development) designed to:
(ii) Steps:
· Create planning/zoning commission and board of adjustment (board of zoning appeals) 
(i) Composed of citizens appointed by the mayor
(ii) Advised by planning experts 
· Commission creates a comprehensive plan and zoning ordinance (based on surveys and studies of the present situation and future needs of community), then recommends to city council (elected officials) who are responsible for enacting 
· City council adopts plan, making it legally effective
· Variances and special exceptions are granted by board of appeals
b) Constitutional Validity
(i) Village of Euclid v. Ambler Realty Co. (Sup. Ct. – 1926)
· RULE:  zoning is generally constitutional – nuisance prevention rational
(ii) legit as long as “rationally related to some public purpose” 
c) Zoning Schemes
(i) Euclidian Zoning: structure of zoning scheme from Euclid is commonly called “cumulative zoning”
· Higher uses (single-family residential homes) permitted in areas zoned for lower uses (commercial, heavy commercial, industrial), but not vice versa 
d) Nonconforming Use:
(i) PA Northwestern Distributors, Inc. v. Zoning Hearing Board – adult bookstore case
· RULE:
(i) A lawful nonconforming use establishes in the property owner a vested property right which cannot be abrogated or destroyed, unless it is a nuisance, it is abandoned, or it is extinguished by eminent domain.  
(ii) Amortization and discontinuance of a lawful pre-existing nonconforming use is per se confiscatory and violative without just compensation (it is a taking).
e) Aesthetic Regulation
(i) State ex rel. Stoyanoff v. Berkeley – pyramid house case
· RULE: aesthetic regulations are for a legitimate purpose because they are directly related to the general welfare of the community and therefore a valid exercise of police power authorized by the Act.  
f) Regulation of Speech: 1st Amendment “Congress shall make no law. . . abridging the freedom of speech, or of the press. . . “ 
(i) City of Ladue v. Gilleo (Sup. Ct. – 1994): In order to minimize visual clutter, preserve property values and the ambience of the community, and reduce safety hazards, Ladue prohibited homeowners from displaying all signs except for sale signs, business or home identification signs and safety hazard warning signs.  
· RULE:
(i) Zoning laws that regulate speech in a content-neutral fashion are invalid if they are either:
1. Broader than reasonably necessary to achieve a significant government purpose other than speech regulation; or
2. So restrictive that they fail to leave open ample alternative channels of communication.
XIII) Takings
A. Overview: 5th Amendment provides, “[N]or shall private property be taken for public use, without just compensation.”
a) Public use requirement has two interpretations:
(i) Literal: anything that will actually be used by the public; or 
(ii) Public purpose: anything rationally related to any conceivable public purpose, whatever the legislature believes is conducive to the “public welfare” 
· “Public use requirement is coterminous with the scope of a sovereign’s police power” (Midkiff) 
b) Just compensation is supposedly fair market value
(i) The price upon which a willing buyer and seller would agree
(ii) Includes any reasonable expectations that a buyer may have about possible future uses
· Owner not entitled to additional value that is subject and peculiar or sentimental value
(iii) Helps protect people’s investments and acknowledges the importance of private property
B. Public Use Requirement
a) Kelo v. City of New London (Sup. Ct. – 2005)
(i) RULE: public purpose standard (“rational basis”)
(ii) Kennedy concurrence: “Meaningful rational basis” (beware of private interests)
(iii) O’Connor concurrence: acceptable forms of eminent domain:
· gov. ownership
· common carrier (ex. train tracks)
· blight bases (Berman, Midkiff)
(iv) Thomas dissent: only ok with:
· gov. ownership
· common carrier
b) Regulatory Takings 
(i) A regulation is not a taking if it substantially advances a legitimate state objective.  
(ii) Public benefits from the regulation must outweigh the private costs of the regulation
(iii) The regulation must not be arbitrary
(iv) The property owner must be permitted to earn a reasonable return on investment in the property
c) Character of government action
(i) Permanent possession: when a government regulation permanently dispossess an owner of her property, the regulation is a taking.  As applied to real property, a taking has occurred if a regulation produces a permanent physical occupation of all or part of the property.
· Loretto v. Teleprompter Manhattan CATV Corp.  – cable installation case 
(ii) A physical invasion by government that strips all utility from an owner’s possession can be treated as a constructive physical possession and therefore a taking.
(iii) Extraction of a benefit for the good of the community or a forced transfer of property rights from A to B is a taking.
(iv) Nuisance Abatement: if a government regulates property to abate activities that are common law nuisances, there is no taking, even though the regulations might bar all economically viable uses of the property.  
· Regulation of property use in a manner that achieves an average reciprocity of advantage is not a taking (Euclid).
· Hadacheck v. Sebastian (Sup. Ct. – 1915): π owned rural land outside of LA that was ideal for brick-making because of quality clay deposits. 
d) Economic Impact 
(i) If a regulation denies the owner any economically viable use of the land, it is a taking.
· Lucas v. South Carolina Coastal Council south Carolina beach from case  
(ii) Interference with Reasonable Investment-Backed Expectations
·  Pennsylvania Coal Co. v. Mahon  - mining support estate case
(i) determing if a taking:
1. extent of value diminuation
2. investment backed expectations
(iii) If a regulation interferes with vested rights, such as investments based on reasonable reliance on prior regulatory approvals or laws, unless those regulations can be justified as preventing a nuisance or other harm by the property use, it is a taking.
(iv) If a regulation interferes with an existing present use of the property, it is a taking.
(v) If a regulation is of a contractual relationship rather than a forced transfer of property interests from one person to another, it is not a taking.
(vi) If a regulation is a change in the law is one that could or should have been anticipated such that the owner’s reliance on the continuation of prior law was unreasonable, it is not a taking.
(vii) If a regulation imposes an opportunity loss, preventing the owner from realizing the benefits of a contemplated future interest, it is not a taking.
· Penn Central Transportation Company v. City of New York – grand central case
(i) factors:
1. economic impact
2. extent of interferance with investment backied expectations
3. character of gov. balancing
a. *amount or property interfered with (part to whole) important (Brandeis point)
· Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency
(i) RULE: temporary taking could be taking (use Penn Central factors)








SUMMARY OF TAKINGS FACTORS
	
	More likely to be held to be a taking requiring compensation
	More likely to be held a legitimate application of the police power NOT requiring compensation 

	Character of Government Action
	- A forced permanent physical invasion of property (Loretto; Causby)
-Extraction of a benefit for the good of the community or forced transfer of property rights from A to B
	-Regulation of property use in a manner that achieves an average reciprocity of advantage (Euclid). 
-A limitation on property use designed to protect the community from harm or to respond to negative externalities (Hadacheck) 
-A choice between incompatible property interests 

	Economic Impact
	-The regulation denies the owner any economically viable use of the land (Lucas) 
-The regulation destroys almost all the value of the property in a manner unjustified by a sufficient public interest
	-The regulation leaves the owner with an economically viable use of the land or a “reasonable return on the owner’s investment” (Penn Central)
-The diminution in value, even if great, is justified by a sufficiently strong public interest in protecting the public from harm (Hadacheck) 

	Interference with Reasonable Investment-Backed Expectations
	-It infers with vested rights, such as investments based on reasonable reliance on prior regulatory approvals or laws unless those regulations can be justified as preventing a nuisance or other harm caused by the property use 
-It interferes with an existing present use of the property 
	- It imposes an opportunity loss—preventing the owner from realizing the benefits of the contemplated future use (Penn Central) 
-The change in the law is one that could or should have been anticipated such that the owner’s reliance on the continuation of prior law was unreasonable 
-The regulation of a contractual relationship rather than a forced transfer of property interests from one person to another



XIV) Exactions: local government measures that require developers to provide goods and services or pay money (impact fees) as a condition to getting project approval.  
A. Purpose
a) New developments impose costs on municipalities, communities know this so try to get developers and/or new residents to cover costs (ex: street maintenance, garbage collection, schools, libraries, public parks, increased burdens on fire departments/police departments, less open spaces).
b) Provides means for developers to negotiate with municipalities and municipalities to gain benefits 
c) Not generally problematic so long as the conditions are in compliance with reasonable health and safety standards or the like
d) Problems occur when the government imposes as a condition to the obtaining of a building or other use permit some condition that could not independently be imposed without compensating the landowner.  
B. Essential Nexus
a) Is a condition that, standing alone, is a taking rendered valid and not a taking if it is substantially related to the purposes of a valid land-use regulation? 
b) A condition that would be a taking, if imposed in isolation, is not a taking when attached as a condition of issuance of land use permit under an otherwise valid regulation only if the government can prove the condition is substantially related to the government’s valid regulatory objective. 
(i) Nollan v. California Coastal Commission – beach walkway easement case
· RULE: has to be nexus between taking and reason for taking
C. Rough Proportionality:
a) The second issue posed by the problem of exactions, or conditional burdens, is whether the government can impose a condition to a land use permit that is disproportionate to the impact of the proposed use on the activity that the government sought to regulate in the first place.
b) Even if it satisfies the “essential nexus” text, it is a taking unless the government proves that the nature and scope of the condition are roughly proportional to the impact of the proposed development on matters that the underlying regulation addresses. 
(i) Dolan v. City of Tigard – remodeling/ parking lost case
· RULE: Exaction must be “roughly proportional” to the impact the development is going to have.  No precise mathematical calculation is required, but the city must make some sort of individualized determination that the required dedication is relative both in nature and extent to the impact of the proposed development
D. Essential Nexus & Rough Proportionality
a) The tests are cumulative, not alternatives 
b) Each test must be satisfied for an exaction to be valid without compensation
c) [bookmark: _GoBack]If a condition is a taking by itself, the conditioned regulation is a taking unless the government can prove:
(i) The condition is substantially related to the government’s valid regulatory objective
· The nature and scope of the condition are roughly proportional to the impact of the proposed development 
(i) Logical order  first, establish that the condition would be a taking if imposed independently  second, prove that such a condition satisfies the “essential nexus” text  third, show that such a condition exacts concessions that are roughly proportional to the development’s impact



Koontz v. St Johns River?



REVIEW QUESTIONS FOR PETH

1 – can only AP against the estate you enter against.  Does that mean selling the property makes AP SOL start over?  Can still AP against heirs right?

2- Takeaway for Monsanto
	deals with investment backed expectations

3- Tahoes-Sierra takeaway?






-Discovery rule replaces AP elements

Zoning ordinances generally: “rational basis” standard

Constitutional rights in juxtaposition to zoning power: Belle terre v. Village

“rational basis” – cts. don’t want to overstep bounds and decide what is in public’s best interest – serving multiple interests in zoning ordinance will satisfy const. as long as public interest is satisfied at all

easements – letting someone do something on your land
	-can be implied (Sanborn) (estoppel?)

equitable servitutdes/negative easements (Sanborn v. McLean) – selling land with provision to NOT do something or to HAVE to do something

American real covenants – need to be in writing – legally enforced – horizontal and vertical privity
	horizontal privity- 
	vertical privity-

for appurtenant easement, there is a benefitted parcel (benefitted parcel = parcel that enjoys easement)

for land, if good faith buyer buys without notice of easement its not enforceable (its usually going to be in the deed)

for easements, use facts to interpret words

ouster – applies after co-owner has been denied total access

AP runs against fee simple estate but if it changes to life estate the change can restart SOL

	life estate -> remainderman = change in estate

*A.P.er inherits property rights from owner

defaulting on mortgage could convey joint tenant’s interest and create tenancy in common between other tenant and bank

*taking essay structure – property (can it be taken?)  -> nature of taking -> public use -> just compensation

hostility requirement of AP – mostly concerned with what you are actually doing (not intent)

use “equitable servitude” instead of negative easement



takings analysis;
	is it property that can be taking?

public use

loretto or lucas?

penn central


average reciprocity of advantage = euclid
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