Property Outline 

Petherbridge- 15/16 

Theories of Property Rights 

Blackstone’s Occupancy Theory: natural rights driven, principle of first in time 
No one owned anything, took only what was needed 
Transient property: have rights to it when holding it; set it down and no longer yours 
When resources depleted, transient properties moved to property rights 
Needed more permanent rights; let to innovating like farming 
Also, incentivized those without land to pursue other careers (doctors, lawyers) 
Principle of first in time: being first justifies ownership rights 
Problem: no solution to competing interests 

Locke’s Labor Theory: natural rights driven (justification for occupancy) 
Idea that you have property in yourself and your labor 
Putting effort into something= your property; no time limit 
Law of Accession: when one adds to the property of another by labor alone 
Problem: not caring about harming communal property like the ocean 
Who decides whose labor is better? 

Benthem: Utilitarian- greatest good for greatest number, social utility 
Property is a human construction that depends solely on societal needs 
Law is a mean to an end- maximizing benefit to society 

Demsetz Economic Theory: property rights come into existence when economical to exist; internalize externalities from communal property 
Private property: right to exclude others, internalize cost so incentive to utilize resources efficiently; transaction cost reduced, no need to negotiate; future investments; problem of lack of concern for neighbor 
When gains of internalizing outweigh the cost of not internalizing- have property
Externality: consequences (+ or -) that flow outside of one’s own property that owner doesn’t take into account (air pollution) 
Cost of not adopting property rights outweighs benefits 
Communal property: if everything in unowned, or owned communally, under conditions of scarcity people will unduly deplete the resource because the individual gain from depletion is greater that the individual cost. Yet, from society’s perspective, the aggregate gains from depletion are less than the total cost. To an individual, these additional costs are external. Property helps to internalize these costs so that individuals make economically efficient judgments 
Tragedy of the Commons: overusing common property since costs lia to members of the commons 
Property rights limit overuse of resources, concentrates costs and benefits, so we make smarter decisions 
Tragedy of the Anti-Commons: multiple people have rights to veto exploitation of a resource 
Can increase transaction costs for cooperation 
Disaggregating rights are difficult to re-aggregate 

Coase: Transaction Costs 
World without transaction costs, don’t need property rights because resources will be put to efficient use anyways 
Give resources to the person with the most use; person who values resources most will automatically acquire them 

Acquisition by Capture 

General Rule of Capture: Whomever possesses it first owns it 

Wild Animals must be captured to be owned

Majority Rule: the property right in animals is acquired by occupancy only; the first person to have actual corporal possession. The mortal wounding of a beast and not abandoning one’s pursuit, may be be held as possession. 
Pierson v. Post 
Post and his hounds were pursuing a fox, and just when Post was about to shoot it, Pierson who happened on the fox shot and killed the fox. Post claims since he was in pursuit it was his property, however Pierson claimed since he shot it it was his. Post won in the lower courts. 
The ruling was reversed and the fox was said to be Pierson’s relying on the rule that occupation is determined by one depriving the ferae naturae (wild animal) of its natural liberty by either rendering escape impossible (entrapment) or by mortally wounding the animal (killing or wounding to the point it cannot survive) by their industry and labor as well as not abandoning their pursuit of the animal once captured.
 Implications 
· the purpose of this rule is to create peace and order in society as well as promote the killing of wild animals (reward the captor not pursuer) 
· Also to prevent other disputes leading to litigation 
· Easier to prove whom owns the animal this way 

(b) Minority Rule: The first to have the reasonable prospect of capture, acquires the animal. 
i) If hunters or sportsmen were to decide case, the animal would go to the pursuer. (ie Post)
· Rationale: would get rid of more foxes 

III. Acquisition by Creation 
A. General Rule: An original novel creation is someone’s protectable property 

1. International New Service v. Associated Press
(a) INS was taking news from AP’s earlier bulletin boards and from earlier editions of AP’s newspaper and selling them at discounted rates and before AP had a chance to reach the western markets. INS put no effort into collecting the news and was simply benefitting from the work, expenses, labor, etc. that AP was putting in to create their merchandise. 
(b) The court held that news, publici juris (history of the day), was a uncopyrightable good between the competitors and consumers, however it stated that news was a quasi property between competitors as it is a stock in trade. They held that what INS was doing was creating unfair competition in business and they put a preliminary injunction on their act. The court stated they didn’t want to divert profit from those who had earned it to those who had not (reaping the benefits of what others have sown). 
(c) The main reason the court ruled this way is they wanted to promote news organizations and allowing INS to do this to AP would make AP unprofitable and therefore unable to keep running its business. 

B. Rights of Property 

1. Cheney Bros. v. Doris Silk Co. 
(a) Cheney made a silk design that became popular in a season, in this industry the companies make a bunch of designs only of which 20% are popular and they make profit on, so the 80% becomes a cost. Doris saw that Cheney’s design was popular that season and copied it, selling it at a lower price and not having the expenses of testing other designs to make profit. 
(b) The court held that if they allowed Cheney to have the property right of the design, they would not only have to give it property right for that design, but all designs made, which would result in Cheney being a monopoly, and deter competition and market growth. The court held that at this time there are no statutes indicating intellectual property rights, and the AP v. INS case wasn’t a general ruling, but just on that subject, so if it wants to obtain those rights it would need to go about it through the legislature. 

C. Copyright

 §102. Subject matter of copyright: in general 
(a) Copyright protection subsists, in accordance with this title, in original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device. Works of authorship include the following categories:
	(1) literary works;
	(2) musical works, including any accompanying words;
	(3) dramatic works, including any accompanying music; 
	(4) pantomimes and choreographic works; 
	(5) pictorial, graphic, and sculptural works;
	(6) motion pictures and other audiovisual works;
	(7) sound recordings; and 
	(8) architectural works.
(b) In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work. 

1. Fact/ Expression Dichotomy: fact is not copyrightable but expression of fact is.

(a) Feist Publication, Inc. v. Rural Telephone Service Company, Inc. 
i) Supreme Court of the United States (1991)
ii) Feist copied Rural’s white pages without their permission, verbatim. 
iii) The court held that to be copyrightable, the work must be original: independently created with some minimal degree of creativity. The court also held that facts or pre-existing material are not copyrightable, however a compilation of facts may be if it is original. Further, the court held that an arrangement of facts that is so mechanical or routine in practice does not constitute any form of creativity.  
iv) For these reasons, the court stated that since these telephone numbers were pre-existing facts, and arranged in such a way that was expected of a phonebook (alphabetically), they could not be copyrightable.
v) The court points out that copyright’s primary objective is not to reward labor of authors, but to promote the progression of Science and useful Arts. 

2. Idea/ Expression Dichotomy: ideas are not copyrightable, but expression of those ideas are.

(a) Baker v. Selden 
i) Supreme Court of the United States (1879)
ii) Selden wrote a book regarding a method of accounting and Baker copied the style of the chart used for that method, changing a few things, but it was substantially similar. 
iii) The court held that one can copyright a book and the way an author describes a system (or equation), but not the system itself. The court held that methods and diagrams used to illustrate a system cannot be copyrightable since they are necessary to execute that system. 
iv) To allow a person to copyright a system would be detrimental to the public, and against the reason copyright exists, to promote the progression of science and arts.
v) The court explained that Selden’s description of how to use the chart was copyrightable, however the chart itself is not. 

3. Merger or Idea/ Expression Continuum: where there is only one or but a few ways of expressing an idea, courts may find that the idea behind the work merges with its expression with the result that the work is not copyrightable.

(a) Frank Morrissey v. The Procter & Gamble Co. 
i) United States Court of Appeals (1967)
ii) Morrissey created rules for a sweepstake, which Procter copied in part and modified partly to their own specific sweepstake. 
iii) The court held that when the substance is relatively simple and the subject matter is relatively narrow, the subject matter is uncopyrightable. 
iv) The court explains to allow such material to be copyrighted it would mean that all possible forms of expression of that matter would be exhausted quickly, therefore creating a monopoly and not promote expressionism, as well as clutter up the idea of property rights.

4. Separation of the art/science and the expression either actually or conceptually
(a) Brandir International Inc. v. Cascade Pacific Lumber, Co. 
i) United States Court of Appeals (1987) 
ii) Brandir made a bike rack that was inspired by some of his sculptures. However, he made functional changes to the original art piece to accommodate the bikes better. 
iii) The statute states that to be copyrightable the art must be separate from its utilitarian function, or exist independently from. 
iv) The court uses the statute, Denicola’s test/ analysis, previous cases, as well as the house of reps committee report stating separate must be conceptual or physically. 
v) The court held that if the artistic is intertwined with the utilitarian function, the two are not separable, so therefor not copyrightable. 
vi) The court explained Brandir made the changes for function of the industrial design, not aesthetic reasons, and therefore the form and function were intertwined. There was a merger of aesthetics and function. 

5. Improper Appropriation test: A test to see whether the copying done is actually imposing on the authors interests to make this work or if it is promoting the progression of art/ science
Improper: impose on the author’s desire to create
Proper: doesn’t impose that much on the author and promotes progression 

(a) Arnstein v. Porter 
i) Circuit Court of Appeals, Second Circuit (1946) 
ii) P is a composer who is claiming that D copied his musical compositions. P’s music has been widely played and sold. 
iii) The court held there are two tests to establish copy right infringement: 1) to prove there was actual copying done; and 2) improper appropriation. 
iv) To prove copying the court held that P could play the compositions and have a jury decide if they are so strikingly similar that the work is plausibly copied. Also, the P would need to prove that D has possession or access to the music. 
· Identical reproduction so striking similar or 
· Access and substantial similarity 
v) Improper appropriation: is to have a jury decide if the D took from the P’s work so much of what is pleasing to the ear of lay listeners, that D wrongfully appropriated something which belongs to the P. 

(b) Nichols v. Universal Pictures Corporation
i) Circuit Court of Appeals, Second Circuit (1930) 
ii) P was the author of a play, and D was the author of a movie. P claimed that D copied P’s work to create D’s movie. 
iii) The court held the copying must be substantial and common stereotypes are not copyrightable. Non-copyrightable material that would be in the public domain would include: material that copyright has expired, stock characters, ideas, and relationships between characters. 
iv) The more abstract the less likely it will be copyrightable, but the more specific an author gets the more likely they will have copyrightable content- how to determine what is “substantial” and imposing 

6. Fair Use: the public has a right to copy, as long as it doesn’t infringe on the author’s rights

§107: Limitation on exclusive rights 
The public is allowed to make copies for the purposes such as criticism, comment, news reporting, teaching, research, etc. then it is not considered as infringement. It should be determined on a case by case basis and the factors to determine if use is fair are: 
· The purpose and character of the use, including whether it is for profit or nonprofit 
· The nature of the work 
· The amount and substantiality of the portion used 
· The effect the use has upon the market 
Just because it is unpublished does not automatically make it unfair- it must still be considered on the above facts 

(a) Harper & Row, Publishers, Inc. v. Nation Enterprises
i) United States Supreme Court, (1985) 
ii) P had exclusive rights to Ford’s memoir and had a contract with Time allowing them to write an article using quotes before the release of the publication. D had a stolen copy of the memoir and published an article with quotes before Time, causing Time to back out of the contract. 
iii) The court held that D’s article was NOT fair use of P’s work on the following principles: 
· Purpose: the purpose of D’s article was for news, which is fair, however it also went past news and because a “news event.” This is unfair use if D profits through exploitation without compensating P. 
· Nature: the fact that is was unpublished is a critical factor. The author has the right to first publication, and D took that away from P. It is a historical narrative, but D took more than just facts, they took the expression of the author and focused on the most expressive elements of the work- the heart of the publication. 
· Amount and substantiality: the quantity of words was not substantial, but the quality of what was taken was substantial (the heart of the work) 
· Quantitative v. Qualitative analysis of the copying 
· Effect on the market: there was a clear effect in this case- Time canceling payment is a clear negative effect 

D. Patents 

1. Introduction
(a) 35 U.S.C. §100- Definition: 
i) When used in this title unless the context otherwise indicates—
· (a) the term ‘invention’ means invention or discovery 
· (b) the term “process” means process, art or method, and includes a new use of a known process, machine, manufacture, composition of matter, or material 
(b) Patents expire 20 years from when patent was filed, and are put into the public domain. All patents are published for the progression of art and science 
i) Promotes inventors to move to countries with patents, and induces inventors to take risks. Encourages disclosure of how inventions are made. 
ii) Costs: monopoly, administrative costs of issuing patents, can discourage progress, and issues of genetic research 
iii) Broad claims that are unenforceable create problems 

2. Patentable Subject Matter 

(a) 35 U.S.C. §101- Inventions Patentable  
i) Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and requirements of this title.

(b) Living Things: cannot patent laws of nature, physical phenomena, and abstract ideas; however, can patent something in nature physically altered by humans 

i) Diamond v. Chakrabarty 
· Chakrabarty engineers a new bacterium by taking two bacteria and combining them. This new bacterium is not naturally occurring and can break down crude oil to clean up oil spills/ 
· Court holds that even though the bacteria is a living thing it is patentable because there was human intervention in the manufacturing of it, and it could not occur without this human intervention. 
· Wanted to promote ingenuity especially due to the utility of the matter; encourage biotech and pharmaceuticals 

(c) Extraction: Can patent manipulation of a natural substance that creates a new thing or purpose/function, as well as, patent the product that results from the manipulation. Manipulations can include purifying naturally occurring chemicals and purified chemicals are patentable; making something useful that wasn’t useful before the manipulation. 

i) Parkee-Davis, Co. v. H.K. Mulford, Co.  
· Purified an adrenal gland modifying them so they could be injected into humans not causing harm for a medical, commercial, and therapeutic use. 
· Court held that you cannot patent a naturally occurring thing, but can patent the process by which you modify it into a new thing and the new thing. Key is to have human intervention 

(d) Laws of Nature/ Process: while a scientific truth, or algorithm, is not a patentable process, a novel and useful structure created with the aid of the algorithm may be. 

i) Diamond v. Diehr 
· Invention is a process for curing rubber, an already known law of nature, but the new addition to the invention is that it tests the temperature over and over again using a computer and an equation to evaluate the amount of time needed to cure the rubber as to perfect the process 
· Court held that the application of the process makes something new- transforms it into something useful in the real world, and since the mathematical formula was used in a new way to transform something that occurs in nature- practical application creating new process, then the process as a whole is patentable 

3. Rights of Patentees 

(a) 35 U.S.C. §271- Infringement of a Patent 
i) (a) Except as otherwise provided in this title, whoever without authority makes, uses, offers to sell, or sells any patented invention, within the United States or imports into the United States any patented invention during the term of the patent therefor, infringes the patent.

(b) How to determine infringement: 

i) Two-Step Infringement Rule 
· (1) Define the invention, by properly interpreting the claims (i.e. perform claim construction) 
· (2) Compare constructed claims to the accused device, if each and every claim element (limitation) is present literally, or equivalently in the accused devise, then infringement 

ii) Laramie Corp. v. Amron 
· Infringement dispute over the supersoaker. 
· Court held that it did not meet the 2-step infringement rule as it was not substantially equivalent. There were some similarities, but for the most part the two squirt guns were different in drastic areas 

4. Rights in the Public 

(a) Exceptions to Infringement: research, academic, and experimental purposes; limited to non-profit purposes; also idle curiosity and philosophical inquiry and amusement. 
i) Experimental use doctrine 
ii) Madey v. Duke 
· P brought patented equipment from Stanford to Duke to use in his lab, and was subsequently fired from Duke, however Duke continued to use his patented equipment for profit: rented out lab (not just educational use) 
· The court held that Duke could not use the experimental use doctrine because it wasn’t solely using the patented equipment for non-profit research, academic, or experimental purposes. 

E. Trade Secrets 

1. Introduction 

(a) Uniform Trade Secrets Act with 1985 Amendments §1 Definitions- as used in this act, unless the context requires otherwise: 
i) (1) “Improper mean” includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to maintain secrecy, or espionage through electronic or other means; 
ii) (2) “Misappropriation” means: 
· (i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade secret was acquired by improper means; or 
· (ii) disclosure or use of a trade secret of another without express or implied consent by a person who 
· (A) used improper means to acquire knowledge of the trade secret; or 
· (B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret was 
· (I) derived from or through a person who had utilized improper means to acquire it; 
· (II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or 
· (III) derived from or through a person who owed a duty to the person seeking relief maintain its secrecy or limit its use; or 
· (C) before a material change of his position, knew or had reason to know that it was a trade secret and that knowledge of it had been acquired by accident or mistake 
iii) (3) “Person” means a natural person, corporation, business trust, estate, trust, partnership, association, joint venture, government, governmental subdivision or agency, or any other legal or commercial entity 
iv) (4) “Trade Secret” means information, including a formula, pattern, compilation, program, device, method, technique, or process that: 
· (i) derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use, and maintain its secrecy. 
· (ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy. 

(b) Elements of a Trade Secret 
i) Whether there is an actual trade secret 
· The secrete has to take time and effort to create and receives a benefit from the secret 
ii) Wrongful use or disclosure (misappropriation)

(c) What is a trade secret? 
i) Information;
· Subject matter is not as inclusive, can include things we generally keep in the public domain
ii) That has economic value, actual or potential; and  
· Used for profit, spending money to keep secret, limit disclosure to only when making a profit  
iii) Reasonable efforts of maintaining its secrecy performed 
· tell someone its secret, keep vaulted/ restricted/ limited disclosure, non-disclosure agreements, monetary efforts to keep secret

(d) Why does the law protect trade secrets? 
i) Encourages innovation and risk taking
ii) Promotes efficiency 
iii) Upholds morality, and sets baseline standards of commercial morality 

(e) Why choose trade secret over patent? 
i) No expiration date, and not made public 
ii) Commercially valuable information that may not be protected by patents 
iii) Patents can be found invalid in some cases 

(f) Metallurgical Industries v. Fourtek 
i) Meta made improvements on a furnace that Thermo made for them, Meta then told Thermo the improvements and had them make a new one, and Meta made more improvements, and told Thermo again. Thermo then broke up, and 4 employees started Fourtek and used the improvements that Meta made on new furnace Four built for selling  
ii) Court held that that Meta met the following elements: 
· There was a secret: 
· Time and effort was made to create, cost of developing
· Reasonable efforts made to keep secret: 
· Furnace only in restricted area, and limited disclosure 
· Economic efforts made to keep secret  
· Clear economic value:
· Since profits made from improvements 

2. Rights of the Owner 

(a) The use of a Trade Secret is actionable when: 
i) Misappropriation; and/or  
· Known secret  
· Obtained by improper means  
· theft, bribery, misrepresentation, breach, or inducement of breach of duty to maintain secrecy, or espionage through electronic or other means 
· By the one who stole it or by a 3rd party 
ii) Breach of confidence occurs 

(b) DuPont v. Christopher 
i) D hired by unknown 3rd party to fly over P’s plant and took photos 
ii) The plant wasn’t finished being build, so one could see the operations from an aerial view 
iii) Misappropriation 
· They used improper means to take photos of what they knew they weren’t allowed to, no matter how easy to discover something, have to discover on your own, not by misappropriation 
iv) Only need to take reasonable precautions to protect a trade secret 
· Reasonable precaution means that your trade secret is protected during construction, because it takes time to build a plant, and don’t need to go to such great needs to protect, otherwise it would hinder creation 
v) Overcoming reasonable protections to obtain secrets is improper means even if the conduct isn’t unlawful in and of itself 

(c) Smith v. Dravo Corp.  
i) P showed D their design for an evaluation of a purchase of shipping containers, D then took and used components of that design, but slightly changed the size so P’s containers couldn’t be used, putting P out of business
ii) Court held that this was misappropriation, because D knew that the reason P disclosed the information was only for sale, and not relinquishing a trade secret, and P trusted that D would keep the secret 
iii) Don’t need express confidentiality, implied duty not to disclose is enough 

3. Rights in the Public: Proper Appropriation 

(a) Proper Means include: 
i) Discovery by independent invention; 
ii) Discovery by “reverse engineering,” that is, by starting with the known product and working backward to find the method by which it was developed. The acquisition of the known product must, of course, also be a fair and honest means, such as purchase of the item on the open market for reverse engineering to be lawful; 
iii) Discovery under a license from the owner of the trade secret; 
iv) Observation of the item in public use or on public display; 
v) Obtaining the trade secret from published literature. 

(b) Kadant v. Seeley 
i) Employee had access to a trade secret, went to a competitor (D), and started making similar product to P 
ii) P claimed it was impossible for D to reverse engineer the so quickly without the past employee’s knowledge 
iii) Court held that because past employee didn’t take anything and P couldn’t prove any improper obtainment, there was no misappropriation 

F. Real Property and the Right to Exclude 

1. Right to Exclude 

(a) Trespass: interference with one’s right to possess 

(b) Compensatory damages: replace what was lost, put one back in position one was before the harm 
i) Punitive: deter future conduct by punishment 
ii) Nominal: no physical harm, so small damages 

(c) Right to exclude: 
i) Psychological reasons 
ii) Economic reasons 
iii) Reduces transaction costs and encourages investment in property 

(d) Constitutional right to exclude 
i) Individual Interests: 
· The right to exclude others is an inherent constitutional right 
· Right to exclude and enjoy peaceful possession of property 
· Need a way to protect against trespassers and adverse possessors 
ii) Society’s Interests: 
· Avoid having people take the law into their own hands, when law isn’t sufficient to protect their land 
· Preserving the integrity of the legal system 
iii) Jacque v. Steenberg Homes, Inc. 
· D was delivering mobile home and trespassed on P’s land after P explicitly told D they were not allowed on their property. 
· Court allowed for punitive damages because the wrongful act was an intentional trespass onto land, and the damages could not be quantified in an amount – it was a rights violation; and the $30 fine and $1 nominal damages were not enough to deter the D from trespassing again
· Violating P’s inherent right to exclude- especially because of fear of adverse possession – if one cannot deter another from trespassing they are not able to protect against adverse possessors 

(e) Rights to Airspace 
i) One only has the right to the air above their land which they are using, or plan on using, not to the “heavens” 
ii) Hinman v. Pacific Air Transportation 
· P sued D for flying planes 100-150 feet above land 
· Ad coelum doctrine: whomever owns the soil owns from the core of the earth to as far in the universe you could imagine 
· Court held this doctrine doesn’t mean exactly what it says, and that one can only own what they actually use in the air 
· Air like the ocean is a public domain 
· P would need to show that landing space was in such close proximity that the trespass caused actual and substantial damages 

(f) Equity 
i) Offers a remedy other than having D pay damages, allows for courts to create an injunction, baring D from doing something. Gives a solution when damages can’t be monetarily measured. 
ii) Baker v. Howard County Hunt Club 
· D hunters’ hounds go on P’s land numerous times while chasing foxes, disturbing P’s hens, biting Mrs., and Mr. ends up shooting a hound 
· Even though clean hands law, prohibits P from recovering when they also committed a crime, court holds P did not commit a crime, b/c of self-defense and court imposes an injunction on the D from going on P’s land
· Court explains that property rights supersede rights to hunt, and damages were inadequate b/c they were unquantifiable; (similar to estoppel) 

2. Exceptions to the Right to Exclude 

(a) Necessity
i) D’s trespass will be allowed trying to save/protect own goods or property when a sudden force threatens harm- life more important than property 
ii) Ploof v. Putman 
· A sudden storm caused Ps to tie sloop to D’s dock, and D untied it, causing it to be wrecked and Ps to be injured.
· Court held that trespass is allowed when there is a sudden violent storm creates a necessity. The storm must be sudden, and life/property in danger. 

(b) Custom
i) When there is a societal right or norm courts will allow trespassing when D is carrying out that right or norm 
ii) McConico v. Singleton 
· P had unenclosed land and D hunted on it, P told D not to, and D still did
· Court held that there was a societal norm/right to be able to hunt on unenclosed and uncultivated land so D not liable for trespassing 

(c) Public Policy 
i) One cannot use their property rights to injure the rights of others- it is a balancing test of competing social interests, cannot use rights to isolate others
ii) State v. Shack
· Social workers go on D’s land to talk to migrant worker. When D learns they are trying to teach worker about his rights, D kicks them off the land 
· Court held that an employer cannot deny an employee’s right to privacy, opportunity to live with dignity, and enjoy associations customary among citizens. The employee’s rights were more important than the employer’s right to exclude, because employee living on employer’s land 
· Similar to tenant-landlord relationship: rights to visitors 
iii) Public Accommodations 
· Owners of public accommodations (i.e. restaurants, etc.) have a greater right to exclude, however have a duty of nondiscrimination. Have a right to exclude for a reasonable reason as long as done in a reasonable manner
· Uston v. Resorts International Hotel, Inc. 
· P counts cards, D barred him from casino for doing such, Commission at that time did not have a specific rule regarding counting cards 
· Court held D could not exclude P unless there was a rule by the Commission allowing it, explained though since they didn’t believe Commission wanted casinos to be barred from excluding counters they would allow the exclusion for a brief time allowing for rule to be made 

G. Property in One’s Body 
1. Some courts hold that a person’s cells are not property, and one does not own the rights to their cells when removed. 
(a) Moore v. Regents of UCLA
i) P’s spleen removed by D and cells from it used to create a new cell line. D did not tell P they were using his cells. D made a profit from the new cell line. P claimed conversion (meaning there was a trespass) 
ii) Court held D liable for not informing P, but not for conversion, because P did not have property rights in his cells once they were excised from body. 
· The court wanted to promote biomedical research and development 
· Also feared allowing property rights in cells would promote black market 
iii) Dissent 
· Property is a broad term, and should have rights, but limited 

H. Abandonment 
1. Affirmative covenants, such as an obligation to pay money, cannot be abandoned; one can’t simply walk away from an obligation and terminate liability. 
2. Poncono Springs Civic Association v. MacKenzie 
(a) D bought land in development with an HOA imposing dues, later discovered land could not be developed on. D attempted to sell the land, and failed, then D “abandoned” their land, and stopped paying dues. 
(b) Court held that one cannot abandon real property, and just because D let bank foreclose on it, because it’s title never transferred (no one bought it), it was not abandoned, so they still had to pay P the HOA dues 

I. Destruction 
1. Generally, courts will respect wills as binding, but when a will instructs to destroy property, public policy may trump the decedent’s wishes. In life people can do what they want with property, but are at times limited by HOAs or public policy, and therefore wills will also be limited by such. 
2. Eyerman v. Mercantile Trust Co. 
(a) D representing decedent’s estate, in which her will directed her house to be destroyed. P, neighbors, claimed this violated public policy and the house shouldn’t be destroyed even though in her will 
(b) Court held for Ps stating that no one would benefit from the house being destroyed and the public policy trumped the testamentary rights 

IV. The Subsequent Acquisition of Property Right

A. Finders (acquisition by find)

1. To be a finder a person must have the intent to possess an unpossessed object and perfect the possession. 
(a) Pierson v. Post- capturing is a way of perfecting possession 

2. A finder has rights superior to everyone but the true owners, as long as there are no exceptions stating otherwise. 
(a) Courts want to promote use of property, and also keep item as close in the possession chain to the true owner 
(b) Armory v. Delamirie 
i) P, chimney sweeper, finds a jewel and takes it to D, apprentice; D gives P an estimate and P then asks for it back and D refuses 
ii) Court held the P as a finder had superior rights and therefore jewel was his 

3. Policy: 
(a) To restore the property to true owner 
(b) Reward honest finders 
(c) Deliver the reasonable expectations of landowners 
(d) Discourage trespassers and other wrong doers 
(e) Encourage the productive use of found property 

4. Definitions of Property 
(a) Abandoned property means the true owner voluntarily and intentionally relinquished ownership with the intent to give up title 
i) Example: broken necklace thrown in the trash 
(b) Lost property means the true owner unintentionally and involuntarily parts with the possession 
i) Example: a ring falls through a hole in pocket 
(c) Mislaid property means the true owner intentionally places possession somewhere, leaving it, and forgetting where it is 
i) Example: places wallet on a bar and leaves without remembering to grab it 

5. When a chattel is lost and then found on private property in an area held open to the public, the finder has the superior right to the chattel over the owner of the property where it was found. 
(a) Bridges v. Hawkesworth
i) Lost bank notes found on floor of public area of business
ii) Court held the finder had the rights superior to the business owner 

6. When a chattel is mislaid and then found on private property in an area held open to the public, the owner of the property has superior rights to the finder. 
(a) This is because when mislaid, true owner may return to claim item
(b) McAvoy v. Medina 
i) Pocket-book mislaid on a table in a barber shop and found by a customer 
ii) Court held the shop owner had superior rights to the finder 

7. When a chattel is buried or attached to a lessor’s land the lessor has superior rights to the lessee who finds the chattels. 
(a) Elwes v. Brigg Gas Co. 
i) Lessee found ship buried on lessor’s land during 99-year lease 
ii) Court held per contract lessee had rights to any minerals or soil found, but the lessor had superior rights to the ship, since it was not part of the contract 

8. When a finder is acting as an agent for the property owner and finds a chattel attached to the property, the property owner has superior rights to the finder. 
(a) Staffordshire Water Co. v. Sharman 
i) Property owner contracted D to clean pool of water on land, D found a ring while cleaning embedded in the mud 
ii) Court held that property owner had superior rights to finder who was there for limited purpose to clean land and chattel found was embedded in land 

9. When a lost chattel is found by lessee of property that has never been possessed/ occupied by the owner of the property (lessor), the chattel belongs to the finder 
(a) Also, relevant if the owner was never aware of the chattel 
(b) Hannah v. Peel 
i) House was requisitioned and occupied by the military, owner of the house never possessed or occupied house (requisitioned before born), finder of broach on property was living in the house due to the requisition 
ii) Court held that the finder had superior rights over the home owner to the broach, because owner never possessed the house, and did not have prior knowledge of the broach 

B. Adverse Possession 

1. Policy 
(a) Possibility of old claims 
(b) Encourage people to make investment in productive use of real property 
(c) Reward- encourage people to put wild resources to productive use 
(d) Punish- sleeping on rights/ignoring real property – obligation to be attentive/supervise 
(e) Moral- relationship to objects in the real world helps define our autonomy – develop with a resource/connection becomes important in understanding people

2. Requirements 
(a) An entry that is actual and exclusive 
(b) Open and notorious 
(c) Continuous for the statutory period 
(d) Adverse and under a claim of right (hostility/ claim of title) 

3. Actual Entry 
(a) Possessor must actually, physically take possession of owner’s land, excluding both the public and the owner. This triggers the SoL to start running 
i) Constructive Possession: if there is actual possession on part of the land described in a deed, possessor may be deemed constructive possession of the rest of the land. 
(b)  Van Valkenburgh v. Lutz 
i) D cut through P’s land to get to his own, and then built a small house on P’s land, clearing land and putting up a shed and chicken coops, as well as a garden. In other lawsuit D received an easement for path he cut through. 
ii) Here, however court held that because there weren’t substantial improvements, boundaries, or cultivation D did not actually possess the land 
· D failed on exclusion element 

4. Open and Notorious 
(a) The adverse possessor must occupy the property in an open, notorious, and visible manner. The acts must give rise to reasonable notice and must be appropriate to the condition, size, and locality of the land 
i) Examples: fencing, cultivating, building, etc. 
(b) Mannillo v. Gorski
i) 15- inch encroachment onto neighbor’s land was held not to be open and notorious: too small of an encroachment 
ii) Has two options as a mistaken improver, if possessor can show they would suffer irreparable harm if removed, they can keep it and pay owner, if not, they have to remove the encroachment 

5. Continuous for the Statutory Period (Statute of Limitations) 
(a) Continuance possession requires only the degree of occupancy and use that the average owner would make of the particular type of property. Can still adversely possess even if occupancy is in intervals, if that is what the land calls for. Must run for statutory period deemed by the state 
(b) Howard v. Kunto 
i) D on the land of P, but have deed for property next to it (mix up of deeds and land), but D has been using the land as a summer home for longer than SOL 
ii) Court holds that summer occupancy was sufficient as continuous because it was the nature and condition of the land, they continued improvement, and it was uninterrupted possession 
(c) Tacking 
i) To establish possession for the statutory period, an adverse possessor can tack onto their own period of adverse possession any period of adverse possession by predecessors in interest. 
· Can have separate periods of possession that add together to reach SL 
· However, must be a privity of estate between adverse possessors 
· Privity of estate means that the transfer was voluntary and either by an estate in land or physical possession, cannot be involuntary 
· 3rd party who ousts original possessor can’t tack; or abandonment by original possessor doesn’t allow for subsequent to tack 

6. Adverse and Under a Claim of Right 
(a) Adverse possessor must hold adversely to the owner and under a claim of right. Possession must be without the owner’s consent- not subordinate to the owner (hostility). Courts have different ways of determining claim of right:  
i) Objective Test 
· State of mind of the possessor is not important, rather the actions are. 
· If it looks like claim is adverse and under a claim of right to community, then it is adverse possession 
· Occupation of the land is prima facie evidence of a claim of title. 
· Doesn’t matter if possessor actually makes a claim to title, as long as the possessor is occupying the land without the permission of the owner 
ii) Subjective Test 
· Adverse possessor must have a bona fide or good faith belief that he has the title. If the possessor knows he has no title, and that someone else has title, his possession is not adverse. 
· Van Valkenburgh v. Lutz- because of D’s easement, it showed that he viewed P as the owner of the land, so therefore court held not possession because one must be aware and believe they have a claim of right.
iii) Color of Title 
· Claim founded on a written instrument (i.e. deed or will), judgment, or decree that is defective and invalid, though unknown to possessor 
· This is enough to establish claim or right, but not required 

7. Disabilities 
(a) Only includes disabilities specified by state statutes (insanity, infancy, mental disability, etc.) can be considered 
(b) Usually only disabilities of the owner at the time adverse possession accrues  
i) Cannot tack disabilities, they release when the owner dies 

8. Adverse Possession of Chattels 
(a) One can adversely possess chattels just as he can acquire land, however, it is seldom open and notorious, so there are four rules states can use for recovery: 
i) Run of SOL (no states use this)
· No matter when the true owner learned of the possession
ii) Apply Adverse Possession (no states use this) 
· An entry that is actual and exclusive 
· Open and notorious 
· Continuous for the statutory period 
· Adverse and under a claim of right
iii) Discovery Rule (Due Diligence- majority rule) 
· SOL accrues when owner first knows, or reasonably should know through the exercise of due diligence, where the stolen goods are 
· As long as owner is using due diligence to find stolen good, the SOL will not start running until they locate who has the goods 
· Puts the controlling conduct onto the owner 
· O’Keeffe v. Snyder
· P has paintings stolen and doesn’t do anything for 26 years, until she finally puts them on a stolen registry and finds out D has them 
· Court holds that case needed to be remanded for new trial using the Discovery Rule, as it is most fair to true owner and good faith purchasers, and makes owner try and get it back- snooze you loose
iv) Demand Return/ Refused (minority rule- NY) 
· SOL accrues when owner learns where the stolen goods are and has made a demand for the good, which has been rejected 
· Does not matter if owner used due diligence or not 
· Meant to deter theft, and puts risk of buying stolen goods on the purchaser who can protect themselves by making inquires 
(b) A bona fide purchaser of stolen goods is not protected against the claim until the SOL has run on the owner. 

C. Gifts 

1. A gift is a voluntary transfer of property in which the donor must: 
(a) intend to make a gift; 
(b) deliver the chattel to the donee; 
(c) and the donee must accept the gift 

2. There are two types of gifts: 
(a) Inter vivos: a gift made during the donor’s life, when they are not under any threat of impending death. Once made gift is irrevocable.
(b) Causa mortis: a gift made in contemplation of immediately approaching death. If donor recovers the gift is revoked. 

3. Intent 
(a) Must intend to give the gift at the present time, a promise to give in the future is not a gift. A gift transfers the title from donor to donee at time given. 

4. Delivery 
(a) Generally, a donor must actually deliver the gift to the donee
i) Can use a 3rd party when that person is acting as the donor’s agent, not delivered until in the possession of the donee 
(b) There are some alternative methods to actual delivery that courts will allow: 
i) Constructive delivery 
· Where actual delivery is impracticable, constructive delivery is permitted. 
· The handing over of and surrendering the means of obtaining possession and control (usually a key), or some other way relinquishing dominion and control over property. 
ii) Symbolic delivery 
· Where actual delivery is impracticable because chattel is too large, or the situation of the parties will not permit, symbolic delivery is permitted 
· Handing over of some object that is symbolic of the chattel given, most common is a written instrument 
(c) Newman v. Bost
i) Donor lying on death bed and gives donee key to room with furniture, as well as tells her the rest of the furniture in the house is hers and his life insurance 
ii) Court holds that only the furniture in the room which the key was given constitutes constructive delivery. Explains that the life insurance was in the room when he gave her the key and could have been actually given, so it was not delivered to the donee.
(d) Gruen v. Gruen
i) Father writes a letter giving son the rights to a painting, but holds onto it until his death. The letter explains that the rights are the son’s but the father will hold onto the painting 
ii) Court holds that this is a valid symbolic delivery because it would have been too hard for father to hand over to son and son hand back to father. The reason for having these rules is to prevent fraud and the intent and acceptance are clear here, so the symbolic delivery is allowed.

5. Acceptance 
(a) Donee must accept the gift from the donor (takes the gift upon delivery)


V. Concurrent Interests 

A. Inheritance of a Fee Simple
1. A fee simple means absolute ownership of property (land, chattels, etc.), that has potential infinite duration, and there are no limitations on its heritability 

2. Definitions 
(a) Intestate: when one dies without a will 
(b) Heirs: any persons who survive the decedent and are designated as intestate successors under the state’s statute of inheritance  
i) Issue: lineal descendants; kids, grandchildren
ii) Ancestors: parents 
iii) Collaterals: all persons related by blood to decedent who are neither descendants nor ancestors; brothers, sisters, aunts, uncles, niece, nephews, cousins 
(c) Escheat: the state  

3. How inheritance works 
(a) When a person dies with a will, that is the supreme law of who owns the fee simple, when one dies intestate, however it goes to the decedent’s heirs  
(b) England- Old Rule 
i) Spouses were not heirs 
ii) Issue was only the eldest son, or eldest grandson 
(c) Modern Rule: 
i) If decedent survived by spouse alone (no issues nor ancestors) all will go to spouse 
ii) If decedent survived by spouse and issues, half will go to spouse and half will go to issues (doesn’t matter if survived by ancestors) 
iii) If decedent survived by only spouse and ancestors, half will go to spouse and half will go to ancestors 
iv) If a child precedes a decedent, leaving an issue of their own (grandchild), the grandchild or grandchildren will represent their father/mother and take their portion. 
· survived by child A, preceded by child B, survived by grandchild C and D of child B; child A will get half, and grandchildren C and D will get half
· Grandchildren have no take if their parent is alive, and child’s other parent has no take if descendant child dies, only grandchildren do 
v) Ancestors will only take if no issues, or fully when no spouse either, and half when there is a spouse but no issues 
vi) Collateral relatives will only take when no spouse, issues, or ancestors 
vii) Escheat takes when there is  no will, or heirs 

B. Co-Ownership 

1. Tenancy in Common: have separate but undivided interests in the property; the interest of each is descendible and may be conveyed by deed or will. No survivorship. 
(a) Majority rule will favor tenancy in common over joint tenancy when ambiguous 
(b) Can have 2/3 to A and 1/3 to B in tenancy in common 

2. Joint Tenants: right of survivorship, each owns the undivided whole of the property 
(a) Creation 
i) Old Rule: must have 4 unities 
· Time- all tenants acquired at the same time 
· Title- all tenants acquired title by the same instrument (deed or title) or joint adverse possession 
· Can never arise by intestate succession or other act of law 
· Interest- all have equal undivided shares and identical interests measured by duration 
· Survivorship: when one passes, nothing transfers, simply surviving tenants continue ownership with one less tenant; decedents interests are extinguished upon death (can’t pass in will)
· Possession- each has the right to possession of the whole 
ii) Modern Rule: 
· Intent of the grantor considered- did grantor intend survivorship or not?
· Can create unequal shares of joint tenancy as long as the arrangement of conveyance is compatible with survivorship 
· Don’t need to satisfy all four unities 
(b) Severance 
i) Any of the unities can be broken by one tenant to change to a tenancy in common, can be done purposefully 
· Need full transfer, foreclosure, or involuntary transfer to sever 
ii) Straw man- to convert a joint tenancy into a tenancy in common, the joint tenant would have to employ a “straw man,” to whom the severing conveyance would be made to from tenant and from whom a re-conveyance would be made back from to the tenant
iii) Unilateral Transfer- allows for severance to be made by transferring to oneself in order to make a tenancy in common without a “straw man” 
· Gets rid of formalism, but other tenants may be unaware and relying on survivorship 
· Riddle v. Harmon 
· Husband and wife in joint tenancy, wife grants half of the property to herself so she could gift it to whomever in will 
· Court held this was allowed, and didn’t need “straw man” to sever 
iv) Mortgages
· Lien Theory Jurisdictions (majority): mortgagee has only a lien against the co-tenant’s interest (mortgagor keeps title) and therefore does not sever joint tenancy. 
· title doesn’t transfer until default on mortgage
· so with tenant in common then the lien is on only part of the parcel and if the mortgagee takes over property via foreclosure becomes tenant in common (DON’T WORRY ABOUT)
· Title Theory Jurisdictions: a mortgage effects a transfer of legal title to the mortgagee, subject to an equitable right of the mortgagor to reclaim title by paying off the loan secured by the mortgage (equity of redemption). This would separate the unities and the joint tenancy under common law. 
· Courts are split on whether the surviving joint tenant takes the one-half interest subject to the mortgage or encumbered by the mortgage
· For purposes of the final the rule is: surviving tenant will gain the interest unencumbered by the mortgage. 
· Harms v. Sprague 
· One of two co-owners mortgages his share of a joint tenancy, who then dies; dispute as to whether mortgage severs joint tenancy or not
· Court hold that the joint tenant has survivorship and the mortgage does not sever the tenancy because it is a lien and title would not transfer until default on the mortgage 
· If mortgagee wants to protect mortgage must require severance prior to mortgage being signed

3. Relations Among Concurrent Owners 

(a) Partitions 
i) A joint tenant or tenant in common may demand a division of the property at any time and for any reason, or no reason at all- severance of co-tenancy; if can’t agree on splitting then court may order either: 
· Partition in Kind: physical division of the property by shared and each tenant can do with the shares as they please (keep, sell, etc.) 
· Preferred method by courts 
· Partition by Sale: the property is sold and the money is divided by relevant shares to each tenant. Ordered only when the two requirements are met: 
· 1. The physical attributed of the land are such that a partition in kind is impracticable or inequitable AND 
· 2. The interests of the owners would be better promoted by a partition by sale 
· economic costs (or gains) of physical partition and subjective costs on any tenant that actually lives on the land from a sale 
· burden on party requesting partition by sale 
ii) Delfino v. Vealencis 
· D owns about 30%, P owns about 70%; D lived on land and has a business; P does not live there but wants to sell to housing development
· D wants partition in kind; P wants partition by sale 
· Court holds that because there are only 2 joint tenants and the property is a rectangle with the only structure near the edge making it easy and feasible to practically split that it should be divided by a partition in kind 
· Explains that though P wants to sell and has bigger interest, the sale is not definite & not sure about zoning/ how it would effect D’s business

(b) Rents, Possession, & Ousters 
i) Each cotenant has an equal right to occupy the land
ii) Exclusive possession: no cotenant may exclude a fellow cotenant 

iii) Ouster: occurs when a tenant in exclusive possession either prevents/ bars physical entry or denies cotenant’s claim to title 
· Cotenant- can cause liability for tenant in possession (for rent, etc.) 
· Adverse possession- start running SoL 
· Can’t really AP a cotenant unless very expressed oust 
· Demands for use or enjoyment can be denied physically (lock) or otherwise (letter if clear and preventative enough)
· Majority rule: no liability absent ouster or special duty; cotenant in exclusive possession has no liability unless: 
· Cotenant in possession ousts other cotenant, 
· Denial of physical entry, refusal to demand to enter, or other 
· Cotenant in possession owes fiduciary duty to others, OR 
· Cotenant in possession agreed to pay other cotenant rent 
· Encourages partition, putting ownership into individuals’ hands
· Spiller v. Mackereth- renting out building, renter left, Spiller then occupied, Mackereth demanded rent, Spiller neither left ½ nor paid rent
· Court held that because Mackereth did not demand entry, Spiller had not ousted Mackereth and therefore wasn’t liable to pay rent  
· Unless there has been an oust, majority holds that cotenant in exclusive possession doesn’t have to pay rent (proportionate) to other cotenant 
· Minority Rule: cotenant in exclusive possession is liable to others unless there has been an agreement to excuse this obligation 
· Discourages partition, saying leads to tragedy of the commons 

iv) Leasing 
· If one cotenant receives rent from a third party, must pay other cotenants their portion of the rent, only if it conflicts with their interest
· Does not owe profits from farming though, or reimbursement for repairs absent some agreement 
· However, leases don’t sever joint tenancy 
· Non-leasing cotenants do not have an action to cancel leases made by leasing cotenant; cotenants (or joint tenants) are allowed to lease, mortgage, or lien their share of the property without others’ approval 
· Swartzbaugh v. Sampson 
· Husband signed lease for boxing area, wife joint tenant didn’t agree
· Court held it didn’t sever the joint tenancy and so long as the lease isn’t intruding on her interests (doesn’t take up all land) she doesn’t get a portion of the rent 

VI. Judicial Control of Land Use 

A. Nuisance: substantial interference with use and enjoyment of land, that is not a trespass (which is an interference with possession). 
1. Adams v. Cliffs Iron Co. 
(a) P experiencing vibrations and dust from D and try and sue under trespass 
(b) Court holds that dust, smoke, and noise must be brought under nuisance law, not trespass, because it was intangible (indirect) and brought by intervening force
(c) Explains trespass- possession; nuisance- use and enjoyment; dust affects enjoy
i) Right to exclude is greater right and should allow nominal damages (punitive) 
(d) Modern view: when a trespass looks more like nuisance, take away physical invasion requirement and require substantial damages 

2. Private nuisance: one makes improper use of own property and injures land or some incorporeal right of another (usually a neighbor) 
(a) Intentional nuisance: substantial and unreasonable invasion of another’s interest in private use and enjoyment of land, that’s not a trespass
i) Intentional (purpose of knowledge), conduct unreasonable under circumstances
ii) Morgan v. High Penn: P had trailer park, restaurant, and land; D had oil refinery which emitted nauseating odors 
· Held there was a nuisance because substantial irreparable harm (not going to stop), and unreasonable act by D based on factors below 
· To determine reasonableness, look at: 
· Benefit to society? 
· How many people does it bother v. benefit? 
· Any reasonable alternative? 
· What the harm is: health v. enjoyment? 
· How long/ how often- frequency? 
· Who was there first? 
· Is there a statute, regulation, or industry standard prohibiting or allowing the nuisance? 
· Foreseeable or reasonably expected harm? 
· Substantial harm? (magnitude)  
(b) Unintentional: negligent, reckless, or ultra-hazardous; has to be substantial, but reasonableness not considered 

(c) Hendricks v. Stalnaker: D builds well near P’s property; P wants to build septic tank but denied by health department b/c of D’s well 
i) Held not a nuisance because the gravity of the harm doesn’t outweigh the social benefit. Also, the well and septic tank cancel out, but well was first 
ii) To determine private nuisance, look at: reasonable v. unreasonable; negligent v. reckless/ intentional; abnormally dangerous or activity inappropriate 

(d) Arkansas Release Guidance v. Needler: Needler claims ARG is a nuisance because the halfway house decreases property value & creates fear for livelihood
i) Held it is a nuisance and enjoins ARG because of real and significant decrease in housing values (not just predicted) and fear was reasonable 

3. Public nuisance: a public nuisance is one affecting the rights enjoyed by citizens as a part of the public. To constitute a public nuisance, the nuisance must affect a considerable number of people or an entire community or neighborhood 

B. Nuisance Remedies 

1. No nuisance: interference is not unreasonable and activity can continue; not that the person can injure the other, but rather the nuisance is necessary and injury slight in comparison to the public benefit 

2. Nuisance Exists 

(a) Injunction: granted to stop activity (equitable remedy- available when no legal remedy); must balance the equities and decide whether injunction is appropriate 
i) Balancing the Equities: balance the harm to the D if the injunction issues, to the harm of the public by the injunction, and the harm to the P if the injunction isn’t issues (doesn’t look at harm to public if not issued) 
· Subjective look at monetary and nominal damages (harm on rights) 
ii) Estancias v. Schultz: Schultz sued to enjoin Estancias from having A/C on the back of their building; P claimed $12K damages, D claimed $150K to change 
· Determined by balancing the equities that harm to P was greater so D should be enjoined; feasible alternative to avoid nuisance no matter cost 

(b) Permanent Damages: an injunction should be granted and vacated upon payment of permanent damages that would fully compensate the P for the economic loss (past and future damages)- D can continue but must compensate P (legal remedy) 
i) Boomer v. Atlantic Cement: P files suit against cement co. for creating dust, vibrations, fear, and house cracking 
· Injunction granted, but vacated once D pays permanent damages; way for D to buy their way out of a nuisance 

(c) Indemnification: grant injunction, but make P pay for the injunction 
i) The coming of the nuisance- the nuisance wouldn’t exists without P’s action 
· Limited to cases where D was preexisting before P comes, changing D’s lawful use into a nuisance and the D has no adequate relief- P not innocent
· Court must grant injunction b/c P now there, but P must compensate D
ii) Spur v. Del E. Webb: Spur has feed lots in middle of no where, Del builds new development and sues for smell and flies 
· Held there was a nuisance, but P must indemnify D for damages caused by injunction (moving) b/c P moved there when D was there first 
· Explains it wasn’t a natural development of city, and if those in the houses (not the developer) brought the suit they wouldn’t have to pay 
· Injunction granted for population living there, indemnification granted b/c unfair to D when P took advantage of cheap land (P not innocent) 

VII. Private Control of Land Use 

A. Categories of servitudes: 
1. Easements 
(a) Created by: 
i) Express grant 
ii) Equitable estoppel (irrevocable license) 
iii) Implied Easement 
· Prior Use 
· Necessity  
iv) Prescription: long-continuous adverse use creates easement; requires- actual use (physical presence on servient estate), open and notorious, hostile under claim of right, continuous uninterrupted use, for prescriptive statutory period
· Like adverse possession, but not for property, just use of easement 
(b) Types: 
i) Affirmative: allows use (i.e. cross land) [same for covenants]
ii) Negative: restricts use (i.e. can’t build over one-story) [same for covenants]
iii) Appurtenant: runs with the land (selling doesn’t terminate) 
· An easement benefitting the owner or possessor of a particular parcel of land; thus, if the owner of the benefitted (dominant) property sells that property to another, the new owner retains the benefit of the easement 
iv) In gross: runs with person 
· An easement benefitting a person whether or not the person owns any specific property; thus, if the owner of the (servient) property sells that property, the benefitted person retains the benefit of the easement.  
2. Covenants 
(a) Real covenants: enforceable at law 
(b) Equitable servitudes: enforced in equity 
3. Servitudes differ from contracts as they can be enforced to non-parties to the contract (successors); viewed as interests in land; promises w/ different modes of enforcement

B. Creation of Easement 

1. Express easement: must be in writing to satisfy the statute of frauds, usually created by a deed. Bind successor in interest. Most conventional and recorded somewhere. 
(a) Dominant Estate: land benefitted by easement 
(b) Servient Estate: land burdened by easement 
(c) Either grantor or grantee can own the dominant or servient estate 
(d) Willard v. First Church: Original owner of land allowed church to park on land, sold to P who wasn’t told of easement clause for parking, sued church 
i) Held there was an easement, looking at the original intent of parties: original owner wouldn’t have sold without the easement intact- formation of easement
ii) Scope of easement: can only be for church purposes, so long church there they can benefit from land- look at words, surrounding facts, and intent of parties 
iii) A grantor may in a deed to real property, reserve an interest in that property for third parties 

2. Licenses: permission by an owner of land for another to come and do something on the land (sporting events, repair men, guests) permission to trespass but not to the property; can be oral or written
(a) Revocable at will of the grantor
i) Equitable estoppel: license with interest or reliance on license: makes license irrevocable because of grantor’s conduct or express permission 
· Holbrook v. Taylor: T buys land, asks H for permission to cross H’s land to build house, H says yes, H tried to stop use and make T pay
· Held that there was a license to cross land made irrevocable using estoppel to create an easement because T invested in repair of road 
· H gave permission by not objecting until tried to make T buy the road from them 
ii) Where a license does not bar right of entry, but includes the right to erect structures, once the structures are built at a considerable expense licensor may not revoke (doesn’t matter if structures on easement or easement used to get to structures) 
· Licensee acquires interest in land in the nature of an easement by the construction of improvements 

3. Implied Easement: establishing implied easement must be of strict necessity 

(a) Prior existing use: (1) common ownership; (2) severance of title to land, (3) apparent/ existing/ continuous use at time of severance- i.e. visible, and (4) reasonable necessity for use at time of severance for enjoyment of dominant estate 
i) Protecting probable expectation on the grantor and grantee that a prior existing use will continue after transfer of land; when grantee is aware of a reasonably necessary use of the grantee’s property for the comfortable enjoyment of the grantor’s property an easement by implication is created 
ii) Van Sandt v. Royster: 
· Original owner of all land put in sewage pipe, then conveyed land that P now owns, original conveyee knew of pipe, original kept land D now owns, but conveyed later and pipe’s use was continuous 
· Held there was an easement because the pipe was an obvious adaptation since all houses had modern plumbing and P inspected at purchase 
· Even though it was a warranty deed (promise no encumbrances- restriction) the sewage pipe was still an implied easement 

(b) Necessity: (1) common owner, (2) followed by severance, (3) necessity must have existed at the time of severance, and (4) there is a strict necessity (not convenience; stricter than prior existing use)
i) Landlocked property- landlocking property destroys much of its use, so it is presumed that parties would not have entered into agreement without intending there to be an easement (right-of-way) onto landlocked land 
ii) Othen v. Rosier
· P claims easement on R’s property because landlocked 
· Held that there isn’t an easement by necessity because P cannot show there was a necessity, not a mere convenience, for the easement at time of severing the dominant and servient estate (can’t show which conveyance ultimately caused the landlocking) 

C. Scope of Easement 
1. Use cannot go beyond the scope of the easement 
(a) An easement appurtenant to one parcel of land may not be extended by the owner of the dominant estate to other non-appurtenant parcels owned by him, no matter if the parcels are adjoining or distinct tracts  
(b) Location of an easement once fixed cannot be changed unless permitted 
2. Brown v. Voss 
(a) P buys parcel B which has an easement appurtenant across parcel A owned by D, and then buys parcel C (next to B) and decided to build home on both B and C; D then tries to block P from using easement and P sues & D counterclaims to enjoin
(b) Denies injunction, P cannot use easement to benefit non-dominant parcel; only allowed to benefit the appurtenant land (dominant parcel); BUT because D had let P use for a year, P spent considerable $ to improve, D wouldn’t suffer undue hardship but P would because easement would be used for same use (single family home); P acted reasonably, D only counterclaim for leverage against P 

D. Termination of Easements 
1. Ways to terminate include: 
(a) Release: dominant estate owner releases the easement, normally written/ recorded
(b) Expiration: easement is limited by an expiration at end of stated period 
(c) Merger: owner of dominant estate becomes owner of servient estate 
(d) Estoppel: servient owner reasonably relies upon statement or representation by the easement owner that easement has ended- inequitable to enforce servitude 
(e) Abandonment: must be some act by owner of dominant estate conclusively and unequivocally manifesting either a present intent to relinquish the easement or a purpose inconsistent with the easement’s future existence 
i) Easements are not terminated by simple nonuse, but some states have a SoL for nonuse which ends the easement  
(f) Condemnation: government uses its eminent domain power to take title to a fee simple interest in the servient estate for a purpose inconsistent with continued existence of easement (government takes servient land, so dominant estate no longer has an easement) 
(g) Prescription: servient owner prevents use of easement for prescriptive period 
2. Preseault v. United States 
(a) D had an easement on Ps’ land for a railroad, and wanted to convert it into a recreational trail
(b) Held use as trail was outside the scope of the easement: for railway 
i) Railroad limited in location, frequency, and not at whim of individuals 
(c) Held that D abandoned the easement because D had stopped using railroad, removed railroad equipment, no plans to reinstate or repair removed tracks had been made for 5 years 
i) Even though some bridges still intact it would’ve been more expensive to remove and cheaper for Ps to pay license fee then sue so didn’t care until D tried to turn land into trails 
(d) Held that the trail development was a taking requiring just compensation since easement no longer intact

E. Covenants 

1. Equitable Servitudes: 
(a) promises about land that runs with the estate

2. Requires: 
(a) (1) parties intend the promise to run, 
i) intent to bind successors- covenant says successors are bound or names heirs
(b) (2) that a subsequent purchaser have actual or constructive notice of the covenant, and 
(c) (3) that the covenant touch and concern the land 
i) whatever restriction is has to do with use and enjoyment of land- goes beyond value of the asset  

3. Tulk v. Moxhay 
(a) P owned square in middle of houses, sold with covenant that no houses be built there, subsequent deed did not contain covenant, P sued to enjoin D from building in the square and removing garden 
(b) Held covenant was enforceable because: covenant names heirs and says successors are bound, D had notice, and D had to maintain land and not build on it

4. Sanborn v. McLean
(a) D wanted to build gas station on land, deed said no restrictions; D builds, Ps (neighbors) object saying reciprocal negative easement that land was only for residential purposes 
(b) Held restriction on the property and enforces Ps’ injunction 
i) Because original owner sold lots with restriction, so all lots retained had the reciprocal easement, therefore all lots originally owned had the easement 
ii) Even though no written restriction, had constructive notice because all neighbors could only use for residential use (D should have inquired) 
(c) When the land is owned by one common owner and it is then subdivided, if the original owner restricts a lot, all lots sold after are restricted for the time of the easement due to reciprocal easement (mutual benefit) 

5. Negative Easements: courts sometimes refer to equitable servitudes as negative easements; R.2d of Property treats them as restrictive covenants; prescription does not apply until rights of servient owner are interfered with and a cause of action against the dominant owner arises; restrictions on creating new easements 

F. Termination of Covenants 
1. Merger: when property comes under ownership of same person- basis of unity of ownership of the benefit and burden 
2. Release: formal, normally written and recorded
3. Acquiescence: arises when the P has failed to enforce the servitude against other breachers and then seeks to enforce the servitude against the D 
4. Abandonment: resembles acquiescence except that it makes the servitude unenforceable as to the entire parcel rather than only as to the P immediately involved
(a) Unequivocally manifest present intent to relinquish the easement or purpose inconsistent with its future existence 
5. Unclean hands: equitable doctrine, the court will refuse to enjoin a violation of a servitude that the P previously violated 
6. Laches: equitable doctrine, unreasonable delay by the P to enforce servitude against the D causing prejudice to the D (don’t extinguish the servitude, just bar enforcement)
7. Estoppel: D has relied upon the P’s conduct making it inequitable to allow the P to enforce the servitude 
8. Government’s eminent domain power: i.e. condemnation 
9. Prescription: servient owner prevents use of servitude for prescriptive period 
10. [bookmark: _GoBack]Changes in conditions: changes outside restricted area by covenant 

VIII. Legislative Control of Land Use: the law of Zoning 

A. Zoning 
1. Test for declaring ordinance unconstitutional: such provisions are clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals, or general welfare 
(a) Zoning finds its justification in some aspect of the police power: nuisance 
(b) If not found unconstitutional than zoning ordinance will stand- within police power; to prevent incompatible uses from occurring, reduce need of nuisance law 
2. Pros: better notice, more efficient, could increase property values, prevents nuisances- rather than piecemeal litigation imposes uniformity, separation of uses
3. Cons: could decrease property values, restricts owners’ use of land, discriminatory, imposes arbitrary values of land based on government, and lessens utility of land 
4. Euclid v. Amber Realty
(a) Euclid imposes zoning, restricting Amber’s use of land (what can build on it), wanted to sell for warehouses/ factories, zoning decreases value of Amber’s land
(b) Court held the general ordinance is constitutional because it is for designating public services (fire, police, etc.) and wanted to have areas of just residential 
i) Explained that apartments and warehouses can be a nuisance in an area that is just houses- safety and security of home life 

B. Economics of Zoning  

1. Legislature at a state level enacts legislation to allow local governments to adopt zoning law 
(a) Create a comprehensive plan for land sue in locality on a zoning statute 
(b) Create a commission and appeals board of some sort to regulate 

2. Nonconforming Use: can’t amortize nonconforming prior legal uses out of existence 
(a) Use is permitted to exist since immediate abatement would constitute a taking  
(b) Nonconforming use cannot be expanded past boundaries of existing use 
i) Sale would not end nonconforming use, would have to come to an end on its own, b/c can’t prejudice new owners or make it impossible to sell business 
ii) However, destruction, abandonment, eminent domain, and nuisance law all terminate permission to continue nonconforming use 
· Abandonment usually requires proof that user has voluntarily intended to abandon the nonconforming use, some ordinances create a SoL that discontinuance of nonconforming use for a specific time = end of use 
(c) PA Northwestern Distributors v. Zoning Hearing Board
i) P opened adult book store, got permits, legal to do so; 1 week later D zones store in are not allowing adult book stores giving P 90 days to comply 
ii) Held that P’s store was a nonconforming use and allowed to continue until it goes out on its own- amortization right at P (taking) not allowed 

3. Aesthetic Regulations: courts allow zoning based on aesthetics because linked to property value and general welfare which are legitimate reasons for zoning 
(a) Aesthetic issues can be detrimental to the stability of value and the welfare of surrounding property, structures, and residents, and to the general welfare and happiness of the community 
i) Affect community’s tax base- real economic burden 
(b) If rights being intruded are constitutional then must be compelling and substantial government reason for the zoning regulation, otherwise just needs to be a rational reason for the zoning regulation

(c) State ex rel Stoyanoff v. Berkeley 
i) P wants to build modern house, does comply with safety and zoning regulations, but not the aesthetic ones- permit not approved by the Architectural Review Board 
ii) Held that §89.040 relating to the character of the district and wanting to preserve values allowed for the review board to require conformity 
· Could damage property value, which is part of the general welfare 

(d) Village of Belle Terre v. Boraas
i) Restricts family dwelling to those related by blood, marriage, and adoption meaning they can have as many people; but unrelated are only 2 people 
ii) Held not discriminatory because allowed for exceptions and within the power to keep the general welfare of having a quiet area 
iii) Explained that since only socioeconomic rights are being intruded only need a rational reason for the legislative choice, and noise was a rational reason  

(e) City of Laude v. Gilleo
i) P wants to post war protesting sign, get injunction against 1st ordinance- D revokes and new ordinance enacted saying signs create ugliness and impair property values, limiting signs size with limited exceptions (for sale, etc.) 
ii) Held ordinance restricts too little speech, discriminating, and prohibits too broad of protected speech; being able to post signs at home is a special type of speech, irreplaceable because persuasive aspect of identifying speaker 
· Has to be a compelling and substantial reason for regulation because intruding on a constitutional right, court holds it is not

IX. Takings

A. When is a taking permissible? 
1. Fifth Amendment and Public Use Clause: “nor shall private property be take for public use without just compensation.” 
(a) Meant to restrict government’s power and prevent forcible redistribution of property and takings only for public benefit 
i) Constitution sets baseline, states can give more, not less rights 
(b) Just compensation: give fair market value of taken property, includes any reasonable expectation for future uses, but not emotional value 
i) Promotes fairness, prevents individuals fighting takings, balances public and private interests, logical check on government, build trust 
(c) Public use: property to be used by public (schools, roads, military, parks, etc.) 
i) Promotes and establishes government infrastructure, avoid high transaction costs, positive power to effect economic change
ii) Kelo v. City of New London  
· D took properties to redistribute for sale in development plan to promote jobs and income as well as create a more attractive area and leisure/ recreational areas 
· Pfizer moving into are (not condemned area but next to), houses not blighted but there were economic hard times in the city 
· Majority Stevens (5): the public use in the constitution is any conceivable public purpose, and this case presents a public purpose so is a public use 
· Expands use for economic development if legislature determines it to be a legitimate public purpose; looks at plan as a whole 
· Able to make cities beautiful and bring public money & protection 
· Kennedy Concurrence: agrees that it is public use, but thinks there should be a stricter test in some situations: meaningful rational basis 
· Especially in more suspicious circumstances, making sure public benefits are not just incidental to benefit of private parties 
· Dissent O’Connor (4): not a public use and three reasons to allow taking: 
· 1. Government ownership: road, hospital, military base, etc. 
· 2. Common carriers: who use property for public use- railroads, public utility, stadiums, etc. 
· 3. Individual/ private if it met the public use which is removing or protecting against serious public wrong/ harm 
· only use when harm needs to be mitigated 
· Berman v. Parker: held removing blighted property for an urban renewal scheme was part of the police power- was a public use 
· Hawaii Housing Authority v. Midkiff: held redistributing land to create more ownership than renters, eliminating an oligopoly (few individuals owned and majority rented) was a public use 
· Thomas Dissent: agrees not a taking, but does not agree with category #3 mentioned by the dissent referring to Berman and Hawaii

B. Was there a taking?

1. Physical Occupation 
(a) Categorical rule: 
i) When there is a permanent physical occupation of property, that always constitutes a taking, no matter how big or small the occupation 
· B/c just compensation will be influenced by the size of the occupation
· Physical occupation destroys: right to possess/ exclude; right to control use of land; and right to transfer or sell 
(b) Loretto v. Teleprompter Manhattan
i) P had apartment building, NY passed law allowing cable companies to install fixtures on property with only having to pay a $1 nominal fee (before statute cable companies paid 5% of revenues)
ii) Court held that because it was a permanent physical occupation it was a taking, no matter the size of occupation or economic impact; and remanded for the lower court to decide on the just compensation 

2. Regulations 

(a) Noxious Use Regulation Categorical rule:  
i) The government can regulate a noxious or nuisance out of existence; and it is not a taking, so no need for just compensation 
ii) Hadacheck v. Sebastian
· P had a brick yard, city ordinance prohibited brick yard within city limits, city expanded so P now in limits and had to cease operations 
· Not a taking because regulating a noxious use: affected the health and comfort of the community; within the police power of nuisance 
· Explained government power exerted must not be exerted arbitrarily or with unjust discrimination; however this case was not such  

(b) Regulation Balancing Tests

i) If regulation goes too far, it will be recognized as a taking 
· Diminution in value test  
· Balancing the public and private interests involved and the diminution 
· Public and private interest in the property and 
· Diminution in value to the one who’s losing the right 
· Penn Coal v. Mahon
· Coal sold surface rights to Mahon, PA then passes statute that couldn’t mine under surface structures (Kohler Act), Coal claimed Act a taking
· Held Kohler Act was a taking, because protecting private, not public rights; the diminution to Coal was large; and public interest low 
· Further Mahon had made a deal to only buy surface land and Coal said would notify buyers when mining and compensate them

ii) To determine if there was a taking courts will look at: 
· Penn Central Balancing Test
· Economic impact, 
· Character of government action, and 
· Whether the regulation has interfered with a reasonable investment-backed expectation 
· Penn Central v. City of NY
· Penn wanted to build offices on Grand Central Terminal, deemed historic cite and reg. committee did not approve proposal 
· Court held not a taking, because Penn could continue to use as they were and make money, so not a big economic impact, the gov. only denied to proposals (action), and expectation was to use as railway
· Restrictions imposed substantially related to promotion of general welfare and allowed enhancements/ transfer of rights  
· Further because Penn could transfer the height rights to another building they owned, even if there was a taking would be justly compensated (Transfer Development Rights) 
· Must look at property in its whole, not divided rights 
· Ruckelshaus v. Monsanto
· FIFRA required Monsanto to disclose trade secret information to protect public health, Monsanto wants just compensation 
· Held that trade secrets are property that can be taken 
· For the pre 1972 or after 1978, there was no confirmation in the regulation that gov. wouldn’t disclose, so not reasonable investment-backed expectation and for these was not a taking 
· Between 1972-78 could be a taking (depends on facts) 

(c) Categorical Rule for Loss of Economically Viable Use  

i) Where there is a “Total Taking,” total denial of all economically beneficial or productive use of property, just compensation is required for that taking, unless there is a relevant background principle that dictates 
· Relevant background principles: 
· Restrictions that the State’s law of property and nuisance already place upon land ownership (common law and statutes) 
· Lucas v. South Carolina
· P purchased costal land in SC, after purchase regulation deemed “critical area” and undevelopable, rendering the property valueless 
· Held when regulation denies full economic value, as it did here, it is a taking and requires just compensation  

ii) Can still be a taking even if P comes into ownership after regulation has been enacted, if the regulation deprives P of all economically beneficial or productive uses 
· Date of transfer does not bar P’s taking claim 
· Open whether regulations enactment dates will affect the reasonable investment-backed expectation analysis
· Palazzolo v. Rhode Island 
· P bought land in RI, counsel then created a regulation to protect costal wetlands, P wanted to fill land to develop, but regulation prohibited 
· Held that because P was not deprived of all economic use of property (94% taking, not 100% under per se total taking rule of Lucas), it must be analyzed under Penn Central balancing test, and it was remanded for decision under that analysis 

iii) To constitute a taking under Lucas it must be temporally permanent, and temporary denial of all economically beneficial or productive use of property is not a taking 
· Have to look at the parcel as a whole both physically and temporally 
· Analyze under Penn Central if not a “total taking” 
· Tahoe-Sierra v. Tahoe Regional Planning 
· Ps prevented from building due to moratorium which restricted building until testing completed to determine impact on lake 
· Not able to build for 6 years 
· Held that b/c the restriction was temporary, not a taking 

C. Exactions 
1. Nollan and Dolan Test (Exaction Doctrine)
(a) Essential Nexus 
i) Does an essential nexus exist between the legitimate state interest and the permit condition exacted by the municipality (gov.)? 
· The permit condition has to serve the same gov. purpose as the legitimate state interest, if it does not then the gov. restriction is not a valid regulation of land use but “an out-and-out plan of extortion” 
· Legitimate state interest: not really defined, but broad range of gov. purposes and regulations satisfy the requirement 
ii) Nollan v. Ca Costal Commission 
· P buys beachfront prop, in purchase agreed to tear down bungalow, petitions to D to build home, D conditions approval on a vertical easement across land to connect beaches; says b/c of visual access regulation 
· Held that the condition on the permit (physical access) here is too different from the regulation (viewing access) so it doesn’t meet the essential nexus 
(b) Rough Proportionality 
i) The municipality must make some sort of individualization determination that the required dedication is related both in nature and extent of the proposed damage (thing gov. is asking for has to be nearly as valuable as the harm caused by the land-use)
· If there is a nexus, the amount the land-use would damage the public must be roughly proportionate to the condition put on the developer 
· Condition has to be more either “likely” or “will” offset the harm from the development, meaning more than “could;” but doesn’t have to be mathematical precision 
· This is the government’s burden to prove
ii) Dolan v. City of Tigard 
· P wants to expand business and pave parking lot, D conditions permit on giving fee simple for greenway (floodplain) and walking/ biking path 
· Held there is an essential nexus (greenway- runoff/ path-traffic); but it was not proportionate- could off set the harm was not enough, need will/ likely
(c) Heightened scrutiny- rather than rational basis 
2. When the government makes a demand for property from a land-use permit application it must satisfy the Nollan and Dolan test, even when the permit was denied or when the demand is for money, not property 
(a) No difference between conditions precedent and conditions subsequent 
(b) Unconstitutional Conditions Doctrine 
i) Government cannot coerce people into giving up a Constitutional right 
· Exaction is a special application of this doctrine and the Constitutional right is the 5th Amend. that people have a right to just compensation if the government does a taking 
(c) Koontz v. St. John’s River Water Mgmt Dist.
i) P owns property with wetlands, wants to develop 3.7 & designate 11.2 to preserve; D says no can develop 1 or develop 3.7 & pay to restore elsewhere 
ii) Held N/D test still applies to all exactions even when gov. denies permit or demands money; remanded for findings following such
