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I. [bookmark: I]Theories of Property Acquisition
a. First Occupancy Theory (Blackstone)
i. Acquisition of Property: In natural state, all property could be claimed freely by the person who claimed it first.
ii. Reason for Property: as resources become scarce, there is a need for people to protect what they’ve grabbed
1. Transience Rule: If I grabbed an apple, I own that apple even if I put it down. 
b. Labor Theory (Locke)
i. Acquisition of Property: men obviously own their own bodies, so they are also entitled to their labor and the things that they attach their labor to.
ii. Reason for Property: man will want to protect his labor and, therefore, anything that he’s attached it to—proviso: there must be enough available for everyone
c. Utilitarian Theories – "greatest good for the greatest number” (concerned w/ why they exist, not how they came into existence)
i. General Utilitarian Theory (Bentham)
1. Reason for Property: law is a social construct created to maximize a society’s hedonic value
ii. Economic Efficiency Theory (Demsetz)
1. Reason for Property: property rights develop when it becomes economically efficient to internalize externalities…helps reduce transaction costs
a. Use of resources creates +/- externalities for third parties, property rights will force individuals to bring externalities into their economic consideration, thus internalizing them
i. *externalities: +/- effect of your actions on a third party that you don’t account for
b. e.g., when there are a lot of trees in common, no one cares if I take one. If the value of trees increases and scarcity results, however, it’s in group’s benefit to stop my over-harvesting. They will eventually want to pay me to stop harvesting if it’s equal to their benefit from my forbearance.
2. Adding to Transaction Costs:
a. Free Riders: some people won’t want to pay for the public good and free-ride on others
b. Holdouts: individuals can ask outrageous price to have them stop detrimental act
3. Solving the Tragedy of the Commons:
a. Tragedy of the Commons: commons will be destroyed if everyone uses it freely
b. How property helps:
i. Concentrates Costs and Benefits: you become aware that your actions have costs, and are hurt by others’ actions
ii. Fewer people to negotiate with: I know the property owners affected and therefore can pay them back when a problem arises
iii. Tragedy of the Anti-Commons: if you have too many owners involved, then it becomes a hassle to get consent to do anything (patents on microchips)
iii. World Without Transaction Costs Theory (Coase)
1. In a world w/ no transaction costs, there would still be imbalances of some people profiting and others being harmed b/c of asymmetry in the way people are affected by externalities
iv. Darwinian Theories (Krier)
1. Property rights may be a result of natural selection…just makes more sense to respect property over time

II. [bookmark: II]RIGHTS OF PROPERTY
a. Rights by Capture {L1}
i. Rule of Capture/First in Time Rule: Must show:
1. intent,
2. restriction of liberty
3. (for animals) control of animals naturae ferae.
ii. Pierson v. Post (1805): Post is fox hunting when Pierson kills and takes a fox that he was chasing. Ct. held Post did not have property rights b/c he hadn’t controlled animal or deprived it of liberty.
1. Tangent: Benefits of Certainty in property rules:
a. makes decisions more objective
b. reliability of the law—will always decide x in cases that look like x
c. deterrence—public will know exactly what behavior not to engage in
2. Benefits of Uncertainty in the law:
a. exceptional cases may present facts that strict statutes won’t be able to capture
b. Rights by Creation
i. Learned Hand Rule: Without a statutory right (copyright, patent, common-law), one doesn’t have a right to anything beyond the chattel. 
ii. INS v. AP (SCOTUS 1918): Ct. rules that although news is publici juris, P AP could claim a property right to “hot news” as a means of protecting and forwarding its “sweat of the brow” news-gathering efforts.
iii. Cheney Bros. v. Doris Silk (2d.Cir 1929, Judge Hand): Ct. rules that P cannot claim property in the designs on its scarves if they have not been otherwise protected by regulation or statute. They have a right to the chattels only.
c. Intellectual Property
i. Copyright (R§102) {L6-9}
1. Basics – Copyright applies to Original works of authorship fixed in a medium of tangible expression.
2. Fact/Expression Dichotomy
a. Rule – In order to be copyrightable, material must be original – which is (1) created by the author; and (2) has a “modicum of creativity.”
i. “Sweat of the Brow Doctrine” overruled – Just b/c you worked hard to collect facts does not mean that you own exclusive right to those facts. Collector must add some creativity to claim ownership under copyright.
ii. “Original” (created by an author) and novel (new to the world) are not necessarily the same thing.
b. Feist v. Rural Telephone (U.S. 1991, O’Connor): P Rural Telephone was a telephone utility that sued D for copyright infringement after D reprinted a list of phone numbers from P’s white pages. P argues that the data should belong to them under the “sweat of the brow” doctrine. Ct. rules that despite P’s efforts to collect the data, the phone numbers are not “original” as required by copyright law, e.g., they (1) are not the creation of P b/c the numbers simply exist; and (2) there was not a modicum of creativity in the presentation of the data…just the usual alphabetical listing. (“copyright is thin in a factual compilation”
i. Ct. says that there may have been copyright in the design of the pages, but not in the numbers themselves.
3. Idea/Expression Dichotomy
a. General Rule – Copyright for the description of an art or technique does not constitute a copyright—exclusive claim of use—to the art or technique itself.
i. Baker v. Selden (U.S. 1879): P Selden invented a novel bookkeeping method that uses a form with rows and columns, which he published in a book. D Baker publishes a similar chart in a book and P sues for copyright infringement. Ct. rules that while P may have the copyright to the words and charts that he used to explain the system, the copyright does not extend to the actual system of bookkeeping itself.
b. Doctrine of Inseparability – The court cannot permit the copyright of the expression of un-copyrightable material if the subject matter is so narrow that there is only one or a few ways of expressing it.  
i. Morrissey v. P&G (1st.Cir 1967): P Morrissey was the copyright holder to a set of rules for a simple sweepstakes contest, which he published. P sues D P&G for using his rules exactly in a contest that they ran for Tide. Ct. rules that b/c the sweepstakes itself is not copyrightable material and b/c the rules are so simple, the court cannot allow copyright of the expression of those rules b/c it could eventually lead to no one being able to use the process b/c all expressions of it have been copyright protected.
c. Conceptual Inseparability – an inventor cannot copyright an object whose utilitarian and aesthetic attributes cannot be conceptually separated.
i. Brandir v. Cascade Pacific (2d.Cir 1987): P was the inventor of the ribbon bike rack that D also began manufacturing. P sues for copyright infringement. Ct. states that there are two attributes—artistic and utilitarian—that make up an object. When the two attributes are intertwined, it is not possible to have “conceptual separation” such that we can find an aesthetic portion of an object worth copyrighting. B/c there were significant utilitarian adjustments included in the rack’s design, we cannot say that some portion of it is aesthetic…therefore, this is un-copyrightable.
4. Infringement
a. Rule – the copy right owner has the right to exclude people from copying their work.
i. To show COPYING, jury must decide if (1) D’s work is “strikingly similar” to P’s; OR (2) if D copied and had access to P’s work. 
ii. To show IMPROPER COPYING, jury must decide if D stole enough of the material that it stole “so much of what was pleasing” from the original piece.
b. “Substantially Similar” Doctrine
i. Arnstein v. Porter (2d.Cir 1946): P Arnstein sues D Cole Porter for copying his songs. P argues that his songs have been performed in public and that D might have hired Stooges to follow him and steal his music. Ct. rules that in order to establish copying, P must show that D either copied very flagrantly OR that he copied and had access to P’s work. B/c there is reasonable similarity btwn the songs, Ct. rules that there should be a trial to decide 1) if D had access to the original works and 2) if the copying is bad enough to be considered illegal appropriation. Notes that the case must go to trial if there is any doubt that the two can be seen as reasonably similar.
ii. Nichols v. Universal Pictures (2d.Cir 1930): P Nichols was a playwright who claimed D Universal infringed her copyright after making a movie similar to her play. Ct. rules that playwrights can only claim property in the expression of a theme—through character and plot—not the idea/theme of a story generally. Ct. finds plays are significantly different and affirm judgment against P.
iii. Steinberg v. Columbia Pictures (S.D.N.Y. 1987): – P Steinberg sues D Columbia pictures for using a picture on its movie poster that is very similar to a former cover of The New Yorker that P drew. Ct. says that P was not engaging in parody and the D used a substantial enough portion of the work that it can be considered infringement.
5. Fair Use Doctrine R§104 – Rights in the public
a. 4 FACTORS to determine “Fair Use”
i. Purpose and character of the use – Commercial? Educational?
ii. Nature of the copyrighted work – Factual/Fictional? Published?
iii. Amount/Substantiality used in relation to the piece as a whole
iv. Effect upon potential market – will the copy and original compete?
b. Harper & Row v. Nation (U.S. 1985): P Harper bought exclusive rights to Pres. Ford’s memoirs, and signed a contract w/ Time Magazine for first serial rights to the manuscript before publishing. Time agreed to pay P for the rights on the condition that they remain exclusive. D Nation’s editor received a confidential early copy of the manuscript and decided to print a feature w/ information and verbatim quotes from the memoirs. Time severed the contract. Ct. finds that D didn’t meet the 4 factors for fair use, so the verbatim copying from the memoir is infringement.
ii. Patents (35 U.S.C §100) {L10-12}
1. Basics – “Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and requirements of this title.” §101
2. Policy Reasons for Patents
a. Promote innovation – encourage people to create knowing they have protection
b. Encourage disclosure of inventions – so other scientists can recreate and improve upon extant products
c. Protect R&D – allow companies to profit temporarily for their troubles
d. Entice inventors to the US
3. Biological Material
a. Diamond v. Chakrabarty (U.S. 1980, Burger): P Chakrabarty created a new bacterium that contains plasmids that can be used to clean up oil spills. His patent application is turned down by the Patent Office b/c 1) it is a living organism; and 2) it is found in nature. The Appeal Board sustains the rejection, but concedes #2 (that is not found in nature). Patent Court finds that #1 doesn’t apply, b/c microorganisms can be copyrighted. SCOTUS rules that the Patent law is broad and that microorganisms can be patented so long as the organisms are actually new inventions and do not exist in nature. 
i. Patentable organisms must have a “distinctive character, name and use.” “Transformed into a different state or thing.”
b. Parke-Davis v. Mulford (S.D.N.Y. 1911, Hand): P Parke-Davis sues D Mulford for patent infringement on the patent of a purified form of adrenaline taken from animals and injectable in humans. D claims that there is no legitimate patent claim in adrenaline b/c it is a naturally occurring substance. Ct. rules that the adrenaline, though extracted from animals, has been sufficiently changed that it is practically a new substance and is therefore subject to a patent.
4. Processes
a. Diamond v. Diehr (U.S. 1981, Rehnquist): D Diehr is attempting to patent a new process for curing synthetic rubber w/ computers applying the Arrhenius formula for doing so. Patent Board rejects application on grounds that b/c the process is just using an existing formula and well-established properties, it is not patentable material. SCOTUS overturns, saying that the application of a law of nature or mathematical formula to a known structure or process may be deserving of patent protection.
b. Madey v. Duke (Cir. 2002): Ct. holds that experimental use of a patent can be used for purely educational purposes…not for profit.
iii. Trade Secrets (UTSA) {L13-14}
1. What’s a trade secret?
a. Information
i. Format types are more expansive than in patent/copyright law — not just chattels or processes, but the formulas themselves.
ii. recipes, formulas, customer lists, Arrhenius Equation
b. Secret must have value
c. Owner must take efforts to maintain the secrecy…efforts that are “reasonable"
d. NO TIME LIMITATION — as long as it’s a secret
2. Elements of a Trade Secret claim
a. Was there a trade secret?
i. Information that is secret
ii. Valuable to the person keeping the secret
iii. Took efforts to keep the secret
b. Was there misappropriation (wrongful use or disclosure)?
3. Was there a trade secret?
a. Metallurgical Industries v. Fourtek, Inc. (5th.Cir 1986): P Metallurgical Industries was a producer of recycled Tungsten Carbide and had modified a furnace manufactured by another company to make higher quality stuff, which they regarded as an industry secret. Ds incorporated those modifications into a design and sold it to third party companies. P sues for misappropriation of trade secrets. Ct. finds that the modifications do count as trade secrets b/c 1) it was a secret and unknown process; 2) Ps did try to keep it confidential; 3) the secret did confer a benefit; and 4) P did invest in its development and secrecy.
4. Was there misappropriation?
a. Rule – 
i. UTSA 2(i): “acquisition of a trade secret of another by a person who knows or has reason to know that the trade secret was acquired by improper means; OR
ii. UTSA 2(ii): “disclosure or use of a trade secret of another without express of implied consent by a person who knew or had reason to know that the knowledge of the trade secret was…”
b. …Acquired by Improper Means – UTSA 2(ii)(B)(I)
i. Rule: A company may use a competitor’s secret process through their own research efforts, but not by taking the process from a discoverer w/o his permission when the discoverer is attempting to keep the process a secret.
ii. Dupont v. Christopher (5th.Cir 1970): D Christopher is a pilot who flew over an under-construction methanol plant, belonging to P DuPont, to take photos for a third party of a secret process only viewable from above. P sues claiming misappropriation of trade secrets, but Ds claim that they did nothing “improper” in obtaining and disclosing the photos b/c they were in public airspace legally. Ct. rules that taking and divulging the photos violated commonly accepted “commercial morality” and third parties cannot use processes that they’ve obtained improperly w/o investment of time/effort, even if it isn’t illegal per se.
iii. Not Improper Means – Reverse Engineering
1. Rule: Reverse engineering of a product is permissible, if the information being copied is available in the public doman, and hasn’t been obtained through wrongfully obtaining and using the information.
2. Kadant v. Seeley (S.D.N.Y. 2003): P Kadant is a manufacturer of supplies for paper making machines. A former employee goes to work for D Seeley Machine and D ends up developing a line of paper-making nozzles that are similar to P’s in a very short time. D claims that the nozzles were reverse engineered, but P claims that would’ve been impossible in the short time allowed ∴ the products must have been produced through the misappropriation of trade secrets. P asks for preliminary injunction, but Ct. rules that P hasn’t shown that D stole secrets from P nor that the products couldn’t be reverse engineered in the given time period.
c. …acquired through Confidential Relationships – UTSA 2(ii)(B)(II)
i. Rule: (1) existence of a trade secret, (2) communicated to the D, (3) while he is in a position of trust and confidence and (4) use by the D to the injury P.
ii. Smith v. Dravo (7th.Cir 1953): P Smith was a shipbuilder who designed and manufactured a standardized shipping container. D Dravo Corp. expressed interest in buying P’s manufacturing operation and had a meeting in which P showed blueprints and customer lists to D. D decided not to buy the company, but designed their own containers based on P’s designs and ended up dominating the market. P sues for misappropriation of secrets, but D argues that it was never made clear to them that there was a secret. Ct. rules that even though there was no expressed secret, D should’ve known that they didn’t have a right to freely use the information ∴ misappropriation.
d. Right to Exclude
i. General Rule: property owners have a general right to exclude trespassers from their land.
1. Jacque v. Steenberg Homes, Inc. (Wisc. 1997): P Jacques are landowners and D Steenberg Homes are a vendor of mobile homes. D needed to deliver a mobile home to a property next to the Ps and asked for permission to cross their property to expedite the delivery. Ps refused in part b/c they had a bad adverse possession experience for allowing trespassers in the past. Ds use the land anyway, and Ps sue for damages. Ct. finds that they can collect the award b/c intentional trespass constitutes actual harm and a nominal award is in recognition of that. Ct. looks to policy to say (1) owners should expect that their rights are going to be protected by the govt. so that they don’t resort to self-help; and (2) punishing trespassers is for deterrence.
ii. Ad Coelom Doctrine: Traditionally, the property owner had a right to exclude “from the depths to the skies.” However, Hinman limits that doctrine to say that the property owner can only exclude others above his property to the extent that he is making “beneficial use” of it.
1. Hinman v. Pacific Air Transport (9th.Cir 1936): P Hinman is a property owner that sues Ds Pacific Air Transport and United Air Lines for flying within a 100-foot altitude of his land. P claims that he has rights to the space above his land, per the ad coelom doctrine (from sky to depths). Ct. rules that Ad Coelum does apply, but that a property owner does not have infinite property to the air above her property, just to the extent that the use by another person interferes with their beneficial use of the land. And b/c P doesn’t claim that the airplanes’ use of the airspace has caused actual harm, then there can be do award.
iii. Equity – Injunctions Against trespassers: Under the rules of equity, a court can issue an injunction against future trespassers in order to stop injustice when there is no remedy under the common law.
1. Baker v. Howard Country Hunt (Md. Ct. App. 1936): P Bakers own a small farm about 6-7 miles away from a fox hunting grounds owned by D Howard County Hunt, on which Ds keep a pack of hunting dogs. P have multiple encounters with the dangerous dogs who wander onto their property, including Mrs. Baker being attacked by a dog, and Mr. Baker having to shoot 3 dogs after they got into his chicken coop. P sues for injunctive relief under the equity system. D argues that P doesn’t qualify to sue under the equity system 1) b/c P has remedy at common law; and 2) b/c P’s hands are unclean after killing the dogs (per equity doctrine). Ct. rules that P can get injunctive relief b/c common law cannot fully recompense the loss of the full enjoyment of his property, and b/c denying the injunction would allow a series of future trespasses which would mean that he’d have to file a costly lawsuit after each incident.
e. Limitations of Property Owner Rights
i. Public Necessity – Trespass upon the land or property of another may be justified to protect one’s own life and private property.
1. Ploof v. Putnam (Vt. 1908): P is the owner of a sailboat that he tried to moor at D Putnam’s dock during a storm. D had his servant unmoor the boat, and the sloop ended up being wrecked on the shore. P sues for 1) trespass for release of his boat into the lake, and 2) breach of duty to allow use of the dock during the storm. Ct. rules that the P may have been justified in using D’s dock to protect his boat in the storm and remands the case for finding of fact on the necessity of that trespass. 
2. Vincent v. Lake Eerie (Minn. 1910): P is the owner of a sailboat that he tried to moor at D Putnam’s dock during a storm. D had his servant unmoor the boat, and the sloop ended up being wrecked on the shore. P sues for 1) trespass for release of his boat into the lake, and 2) breach of duty to allow use of the dock during the storm. Ct. rules that the P may have been justified in using D’s dock to protect his boat in the storm and remands the case for finding of fact on the necessity of that trespass.
ii. Unimproved Lands (Custom) – Property owner cannot recover for trespass onto unimproved land that has been customarily been public domain, unless they can show actual harm.
1. McConico v. Singleton (SC 1818): P McConico is a landowner and D Singleton is a hunter who crossed into P’s lands. P sues for trespass. Ct. rules that property owners cannot recover for trespass onto unenclosed lands b/c they had been traditionally seen as the commons. If the property owner cannot show actual harm caused by the trespass beyond what could be expected by use from hunters and militias for training, then there is no cause of action.
iii. Public Welfare – Property owners cannot use their property rights to injure the rights of those on their property.
1. State v. Shack (N.J. 1971): Ds Shack and Tejera are social services workers who entered landowner Tedesco’s property to provide information to some of Tedesco’s migrant farm workers. Tedesco ends up calling the State Troopers and Ds are cited for trespassing. Ct. finds that Ds have a right to enter the property to help farm workers b/c Tedesco’s property rights does not extend so far that they can injure the rights of his employees.
iv. Public Use – Property owners do not have the right to exclude people from their property unreasonably, if they open their property up to the general public. They have the duty not to discriminate or exclude people arbitrarily. 
1. Uston v. Resorts Int’l (NJ 1982): P Uston is a blackjack player who has developed a card counting method. P is excluded from D’s casino after they find him card counting and the Casino Control Commission allows his exclusion, saying that they have the right under common law to exclude anyone so long as it doesn’t violate any of the Civil Rights Acts. Ct. disagrees saying that property owners that leave their property open to the general public do not have a right to exclude people unreasonably, and that they cannot discriminate or exclude arbitrarily.
v. Research – Courts may find that property rights in one’s own cells may be superseded by public policy interest in using the property to advance scientific research.
1. Moore v. UC Regents (Cal. 1990):  P Moore seeks help at D UCLA Medical Center for a rare form of leukemia. During the check-ups and procedures, the doctors remove samples of spleen cells, which are very rare and valuable in their research, without P’s permission. D doctors create a line of cells for research that has the potential to net billions of dollars for UCLA. P sues claiming (1) lack of informed consent and breach of fiduciary duty; and (2) conversion of private property. Ct. rules that P can recover under lack of informed consent and breach of fiduciary duty. However, Ct. finds that P does not have property rights to his cells once they’ve been excised from the body…b/c doing so would negatively impact the ability for scientists to do research by opening them up to lawsuits for conversion.
vi. Abandonment – The property owner cannot abandon real property when owned in fee simple with perfect title.
1. Pocono Springs v. MacKenzie (Pa. Super. Ct. 1995): P civic association sues D Mackenzies for back payment of housing assn. fees. Ds claim that they have abandoned their property and that they no longer should be subject to the fees. Ct. rules that under PA law, a real property owner may not abandon their property if owned in fee simple with perfect title. The only way to get rid of real property is to transfer the interest to someone else.
vii. Private Wills – The courts have the authority to stop the execution of private wills when the will runs contrary to “public policy.”
1. Eyerman v. Mercantile Trust (Mo. 1975): P Eyerman represents a number of homeowners within a private neighborhood who are petitioning for an injunction of the demolition of a house owned by D Mercantile Trust. D is the executor of the estate of the home’s deceased owner who requested that the house be razed in her will. Ct. rules in favor of P to allow the inunction, saying that the ct. has the authority to stop execution of wills on public policy grounds when the caprices of the testator actually hurt the public welfare.
f. Rights of Finders – when do you have to give something back after you’ve found it?
i. Notes on terminology:
1. For personal property claims:
a. Trover: monetary damages for stolen property
b. Replevin: return of stolen property
2. For real property claims:
a. Damages (trespass): similar to trover
b. Possession (Ejectment): similar to replevin 
ii. Title is Relative: Finder has rights to the property against all others except the owner.
1. Armory v. Delamirie (UK 1722): P Armory is a chimney sweep who finds a jewel while doing his job. Boy takes the jewel to a goldsmith, where the goldsmith’s apprentice keeps the jewel and says the boy is entitled to 3p. P refuses to take the money and asks for the stone to be returned, but D refuses. P goes to the court (in trover) to have the stone returned to him. Court rules that as the stone’s finder, P maintains a property right to the found object—though not an absolute right b/c he would have to surrender it to the original owner.
iii. Rights of the Property Owner to Objects Found on Private Property
1. General Rule: Property owners cannot claim ownership of lost property that is discovered on their lands by other people (1) if they never had possession over that property and (2) if they didn’t know that it existed on their property.
a. Hannah v. Peel (UK 1945): P Hannah was a soldier posted at the home of D Peel, which was being rented out by the British military for the war efforts. P finds an expensive brooch on the top of a dresser in the home, and it eventually gets turned over to D. P sues for the brooch or its equivalent value. Ct. holds that even though the chattel was found in D’s home, that D (1) never had physical possession of it and (2) didn’t even know that it was there…therefore, the brooch belongs to the finder.
b. Bridges v. Hawkesworth (1847): Ct. rules that a finder of a box of a money in a shop belongs to the finder and not the shop owner b/c the shop owner did not possess the money nor have knowledge that it existed. Court finds that the place in which the object was found (e.g., public v. private) was immaterial b/c the finder retains rights to LOST property against everyone except the true owner. (So long as steps are taken to find the true property owner.)
2. Objects “attached to” the property: Property owners generally have rights to anything that is attached to or under their land.
a. South Staffordshire Water Co. v. Sharman (1896): Ct. finds that a cleaner who was contracted to clear out a pool is not entitled to 2 rings that he finds at the bottom of the pool b/c he was in the employ of the property owner. In addition, the property owner generally has everything that is attached to or under the surface of their property, whether or not they knew of its existence before the initial discovery.
b. Elwes v. Brigg Gas Co.(1886): Ct. rules that a prehistoric boat discovered during a dig by a gas company rightfully belongs to the owner of the property b/c it was underground, regardless whether the property owner knew of the boat’s existence.
3. Mislaid Items: Property owners generally have a right to mislaid items lost on their property.
a. McAvoy v. Medina (Mass. 1866): P McAvoy took a pocketbook lying on a table in D Medina’s barbershop. P gave it to D to hold for the true owner but the true owner was never found. P demanded the pocketbook from D, who refused, asserting ownership of the pocketbook. Ct. ruled 1) Property left accidentally in a shop is mislaid property. 2) The owner of the shop has rights in the property.
i. Policy: If the goal of the courts is to return property to its true owner, then it would make sense that the store owner should hold on to mislaid items b/c it’s easier for the true owner to claim the property that way.
g. Rights by Adverse Possession:
i. ELEMENTS OF ADVERSE POSSESSION 
1. Actual/Exclusive
a. Statute of Limitations governs: the period for adverse possession begins upon the actual entry upon the property. (~10yrs in East; ~5yrs. in West)
2. Open and Notorious
3. Adverse/Hostile under a claim of title
4. Entry must be continuous
ii. Applying the elements: To establish adverse possession, the possessor must meet all 4 elements.
1. Van Valkenburgh v. Lutz (N.Y. 1952): For 30 years, D Lutz uses an empty tract of land next to his home to farm and builds a shed for his brother to live in. P Van Valkenburghs, enemies of the Lutzes, purchase a tract of land next-door and begin proceedings to have them removed. D claims that he has a property right to the parcel based on adverse possession. Ct. rules that D fails b/c (1) didn’t cultivate or improve the land; (2) he didn’t enclose the land or make his possession otherwise known; (3) he didn’t assert a title over the land nor know that the land belonged to someone else; and (4) he didn’t use the land as an owner continuously but conceded ownership to everything but the walkway. 
iii. Adverse Possession of Chattels
1. 4 Possible Rules:
a. *DISCOVERY RULE: cause of action will not accrue until the injured party discovers, or by reasonable diligence and intelligence should have discovered, facts which form the basis of the cause of action.
i. Burden of Proof will shift from the possessor to the owner to show that owner took due diligence to find their missing property.
ii. E.g., O’Keeffe’s clock didn’t start running until she knew who the possessor of the painting was, or through due diligence should’ve known who the possessor was.  
b. NY RULE: Statute doesn’t run until the demand for return is made, and the other party refuses. There is no requirement of due diligence on the part of the true owner.
c. RUN SoL: Possessor can claim ownership as long as they hold the painting for the duration of the statute w/o a case being brought.
d. ADVERSE POSSESSION: Possessor can claim ownership if they meet the 4 elements of Adverse Possession for real estate—but notoriety prong may be difficult to prove.
2. O’Keeffe v. Snyder (N.J. 1980): P O’Keeffe claims that three of her stolen paintings are in the possession of D Snyder and sues for replevin. D claims that under an Adverse Possession theory, P no longer has property rights b/c the statute of limitations has run out. P claims that the goods are stolen and that she was not aware that the item was in D’s possession. Moreover, P argues that the statute has not run out b/c D cannot tack his 2 years of ownership onto the previous 30 years of possession by others. Ct. applies the Discovery Rule over the Adverse Possession rule to say that the clock on the statute of limitations begins running when the true owner discovers their goods in the possession of another person. Ct. also rules that the UCC rule would apply that a bona fide buyer of the chattel would be entitled to property rights as long as the purchase was made in good faith.
iv. Color of Title: 
1. Rule: Generally, when there is NO COLOR OF TITLE, the adverse possessor can generally claim only the portion of the land that they occupied. If there is COLOR OF TITLE, then the possessor may be able to lay claim to all of the property listed in that title. – (DO problems p163.)
2. Mistaken Adverse Possession
a. Mannillo v. Gorski (N.J. 1969): P Manillo is suing her neighbor D Gorski for trespass over a 15” staircase that crosses property lines. D claims she has property right by adverse possession, while P claims that D did not know that the property was not her own and therefore could not have had a “hostile possession” as required for adverse possession under common law. Ct. rules that a possessor may establish hostile possession by mere entry and possession of the land and that intent to trespass isn’t necessary (thus getting rid of the Maine rule). However, if P can show that she didn’t know about the encroachment, she may have grounds to assert property rights over the disputed piece of property. (Color of Title b/c Ps believe that the property was theirs all along.)
i. MAINE DOCTRINE: Adverse possessor must know that they are possessing the land in question and do so with hostility
ii. CONNECTICUT DOCTRINE*: Adverse possessor does not need to know that they are mistaken nor do they need to be hostile…simple entry onto a property is sufficient to constitute hostile claim under the adverse possession requirements.
iii. OPEN AND NOTORIOUS: Under both doctrines, the true owner must have actual knowledge of the encroachment in order to establish adverse possession. If the owner did not know, then the clock doesn’t start running.
v. Tacking
1. Rules: (See Problems pp175-77)
a. There must be a sufficient link—though not necessarily privity—between previous and current possessors for the court to allow tacking.
i. Color of Title (mistaken privity) will suffice.
b. Owner (O) can claim property rights over any adverse possessors (A) or (B) within the Statute of Limitations.
c. A has superior claim to property over B.
d. If B pushes A out, B cannot tack A’s years onto his own. (This is a secondary adverse possession.)
i. If A were to return to remove B forcefully, some jurisdictions would allow A to rerun their clock. (e.g., time required is 10yrs + time A was displaced.)
e. Disabilities for tacking apply to possessors who are
i. Under the age of majority
ii. Of unsound mind
iii. Imprisoned
f. Disability must have EXISTED DURING SoL period. 
g. Adverse possessors or owners may claim an extra 5yrs after the end of the disability under the SoL to assert ownership.
h. NO TACKING OF DISABILITIES
2. Howard v. Kunto (Wash. 1970): D Kunto bought property and a lake house, and it turns out that the original owner of the property did not actually own the land that the house was built on but was trying to establish adverse possession. When the true owner of the land does a survey a year after D buys the property, P sues to recover claiming that the land has not been continuously lived on and therefore D cannot make an adverse possession claim. Ct. rules that the summer beach house has been occupied for more than 10 straight summers and continuous occupation isn’t necessary so long as the possessors are using the land as an owner would. In addition, the ct. does allow tacking b/c there is a sufficient link between the predecessors and the current owners…ct. throws out a prior rule that the seller and buyer needed to be in privity in order to allow tacking.
a. Rule 1: “Continuous” doesn’t mean literal continuous occupation of a property, but that the possessor used the property continuously as an owner would. (e.g., use a summer beach house in the summers).
b. Rule 2: The current and previous owner of a property that is adversely possessed do not need to be in privity in order for the current owner to be able to tack his time living on the property to those of the previous owners to qualify for the statutory time limit establishing adverse possession.
h. Gifts
i. 3 ELEMENTS:
1. Intent to give the gift
2. Delivery of the gift
a. Must be a complete transfer of dominion and control, w/o any locus penitentiae.
b. Gifts that are small enough to be delivered manually, should be so delivered.
3. Acceptance by the donee
ii. Newman v. Bost (NC 1898): P alleges that a testator while on his deathbed gifted a life insurance policy, all of the belongings of his home, and the value of a destroyed piano to P, who he planned to marry. While on his deathbed, testator instructed P to retrieve keys for a bureau that contains his life insurance policy among other documents, then gives the keys to P. Testator also tells P that all of the belongings of the home would go to her once he died. (All of this is witnessed by another caretaker.) After testator’s death, D estate administrator sells off the property, so P sues to recover. Ct. rules that P is only entitled to keep the belongings that were kept in her room in the home and those objects that were too big for testator to have handed over to her manually at the time of the donation. The life insurance policy and other objects that the testator could have manually handed over to her but did not, do not belong to her b/c there was no effective “delivery."
iii. Gruen v. Gruen (N.Y. 1986): P Gruen is the son of a testator, and is suing his D stepmother for the value of a Klimt painting which P claims the father gave to him. D argues that the gift was invalid b/c the father retained a possession of it until his death. P produces a letter which tends to show the father’s intent to transfer ownership of the painting to the son after his death. The court rules (1) that there is sufficient evidence to show the father’s donative intent to transfer ownership of the painting presently and enjoyment of the painting after his death (or transfer of a life estate); (2) that there was sufficient delivery through the donative letter of a property right, even though the painting was not delivered concurrently; and (3) that there was acceptance w/ both P and the father acknowledging after the letter was sent that P was the true owner of the painting. Ct. awards value of the painting to P.
i. Inheritance
i. Vocabulary:
1. Heirs: If a person died intestate (without a will), the decedent’s real property descends to heirs. Generally, the same as “next of kin.”
a. Heirs do not technically exist until the decedent has died.
2. Issue: Distribution of property is made to the decedent’s issue per stripes (by the stocks)
If the first child were to die before the parent, then the second child, followed by his children will inherit the property
3. Ancestors: If a child predeceases their parents, their parents can claim the property if there are no heirs.
4. Collateral Kin: persons w/ blood relation to the decedent are “collateral kin”...if decedent has no parents, issue or spouses, then the collateral kin (usually siblings) can claim the property
5. Escheat: if a person dies w/o any heirs, the property is escheated to the state in which that person lived 
ii. Rules: (Problems p221)
1. If O dies, then children and spouse split the inheritance, while grandchildren collect their share of their parents’ piece.
a. E.g., If O dies, A gets ½ and B’s children (if B died before O) get 1/6 each.
2. If a future heir dies before O, then the spouse cannot inherit b/c only spouses of heirs are eligible. (However, heir’s children could collect.)
j. Concurrent Interests
i. 2 Types:
1. Tenancy in Common:
a. separate but undivided interests in the property
b. the interests are descendible and may be conveyed by will or deed 
c. no survivorship rights– the survivors do not absorb their co-tenants’ claims
2. Joint Tenancy: 
a. property is owned as an indivisible piece of property, so if one of the owners dies, their property interest does not go to their heirs, but simply vanishes and the number of owners decreases
b. have right of survivorship (characteristic of joint tenancy)
c. Requires 4 Unities: Traditionally, all four unities needed to be fulfilled to create a Joint Tenancy. Under the modern rule, courts tend to take intent to form a joint tenancy more seriously.
i. Time – Interest must be acquired or vest at the same time.
ii. Title – must acquire title by the same instrument or a joint adverse possession. Cannot arise by intestate succession.
iii. Interest – all must have equal undivided interests measured by duration.
iv. Possession – Each must have right to possession of the whole.
ii. Severance of a Joint Tenancy:
1. Riddle v. Harmon (Cal. 1980): P sues to quiet title of property that was held in joint tenancy by him and his deceased wife. Before she died, wife went to an attorney b/c she did not want her husband to acquire full ownership of the property under the joint tenancy rule. The attorney prepared documents that transferred the wife’s interests from herself as a joint tenant to herself as a tenant in common. The trial court found that a joint tenant could not transfer their property rights without the use of a third-person (even if was a straw man). However, on appeal, the court decided to do away with the straw man requirement and said that the transfer from the wife to herself was valid and therefore her interest in the process was properly conveyed to the D estate.
2. Harms v. Sprague (Ill. 1984): P William Harms entered into a joint tenancy with his brother John. John ends up putting up his undivided half-share in the property as a mortgage to fund the purchase of land by D Sprague from D Simmons, without P’s knowledge. John dies and leaves his estate to D Sprague. P sues claiming that he was in full ownership over the land under the rule of survivorship and that the mortgage granted by John is invalid. Court finds that the execution of a mortgage does not sever the joint tenancy, because it constitutes a lien against the property rather than a transfer of property rights and that it does not violate the unity of title. Therefore, P retains ownership over the full property after John’s death and the mortgage is invalid upon John—the mortgagor’s—death because John has lost rights under the rules of joint tenancy.
iii. Partition:
1. Two types: In Kind & By Sale
a. Rule: Partition by sale can only occur when 
i. physical partition is impracticable; AND
ii. interests of the owners would be better served by sale.
2. Delfino v. Vealencis (Conn. 1980): P Delfinos and D Vealencis are tenants in common. Ps seek partition by sale of a tract of land in order to develop the parcel as a housing development. D requests partition in kind because she lives on her share of the parcel and because she wants to continue running her garbage collection business from her land. Trial court orders partition by sale, claiming that it is in the best interest of both parties that they sell the land because the court believes that allowing a portion of the land to be used as a garbage business would hurt Ps’ plans to subdivide the property into residential lots. On appeal, court reverses and orders an in-kind partition, claiming that the trial court erred in saying that a sale would be more beneficial and that it would be a greater injustice to D to eject her from her land by ordering a sale of the property.
iv. Right to lease in joint tenancies:
1. Rule: LEASES DO NOT SEVER joint tenancies
a. Co-joint tenants are allowed to lease out their half-portion of the property so long as it does not interfere w/ the other tenants’ enjoyment of the property (e.g., if the cotenants are not excluded from/forced out of the property.
2. Spiller v. Mackereth (Ala. 1976): P Mackereth and D Spiller were tenants in common of a building. After their renter leaves, D Spiller begins using the entire building as a warehouse without P’s permission. P sends a letter demanding that D either vacate half of the building or pay rent to P. P sues and is awarded $2,100 in rent by the trial court. On appeal, court finds that D would not owe rent payments to P unless there was an “ouster” of P from the building either (1) through adverse possession [not at bar here]; or (2) by D refusing to allow P entrance to the property to use/enjoy their portion of it. Court finds that D does not need to pay rent for use of the entire property b/c P never attempted to use the property and D never attempted to bar P from entering/using their part of the property.
3. Schwartzbaugh v. Sampson (Cal. Ct. App. 1936): P Mrs. Schwartzbaugh and D Mr. Schwartzbaugh had joint ownership of a parcel of land. Mr. Schwartzbaugh goes against the wishes of Mrs. Schwartzbaugh and leases out two parcels of their land to D Sampson to build a boxing pavilion. After recovering from an illness which left Mr. Schwartzbaugh in full possession of the property, Mrs. Schwartzbaugh sues to cancel the leases. Court rules that the leases are valid and that D Sampson has the right to use the land in the same manner that Mr. Schwartzbaugh could so long as Sampson does not exclude Mrs. Schwartzbaugh from the use/enjoyment of her portion of the land.

III. REGULATION OF LAND USE
a. Judicial Control of Land
i. Nuisance
1. Rule: Distinct from trespass, the court may find that there is a NUISANCE when there is an 
a. (1) unreasonable 
b. (2) invasion of property that 
c. (3) interferes with another’s use and enjoyment of their land.
2. Adams v. Cleveland-Cliffs (Mich. Ct. App. 1999): Ps own homes next to a large iron mine operated by Ds. Ps sue for trespass and nuisance b/c of noise, dust and vibrations emanating from the mine. Ds claim that there can be no trespass claim b/c there are no physical intrusions onto Ps property. Court rules that there can be no finding of trespass here because the intrusions are not sufficiently “direct or immediate” under traditional Michigan rules. Rather, Ps may bring an action for nuisance b/c the alleged intrusions impact the owners’ enjoyment of their land.
3. Morgan v. High Penn Oil (NC 1953): P Morgan owns a home, restaurant and trailer park. After P had been there for a few years, D High Penn Oil opens up a refinery next door. P sues to enjoin refinery activity next door because of negative health impacts caused by oil fumes. Court finds that D is guilty of an intentional private nuisance—invasion of P’s right to use and enjoy his land. Court affirms lower-court order for damages and to enjoin refinery activity in the future until ongoing harm can be addressed.
4. Hendricks v. Stalnaker (Va. 1989): P Hendricks and D Stalnaker own adjacent properties. D Stalnaker had long planned on building a water well on his property, but had failed the first time b/c of the remnants of an old mine on the property. When P moves in, P applies for a government permit to install a septic tank on his own property. D finds out about P’s plans and hires a well-digger to dig a water well near the border with P before P can get his permit. Due to health regulations, both the well and septic tank cannot exist at the same time. P sues D, claiming that D’s well is a private nuisance and asks the court to abate the well. On appeal, court finds that the well is not a private nuisance. Even though (1) well was dug intentionally; and (2) it caused substantial damage, court found that the well was not “unreasonable” because the parties’ interests were fairly balanced and there was no sign of malice.
5. Arkansas Release Guidance Foundation v. Needler (Ark. 1972): P Needler leads a neighborhood committee asking the court to enjoin D Arkansas Release Guidance (a half-way house) from operating in its area. P claims that the half-way house has out the residents in fear and has drive down property values—a substantial harm. Court rules that evidence tends to show that there was actual harm here—namely, that the halfway-house led to the diminution of property values and there was real and reasonable fear for safety given the nature of the convicts’ crimes.
6. Remedies for Nuisance
a. Rule:
i. Remedies will be awarded when there is actual damage and no necessity for it. – Estancias v. Schultz
ii. Courts are not to consider economic disparity in deciding whether to issue an injunction, but may develop equitable remedies to address the imbalance – Boomer v. Atlantic Cement
iii. When there is a nuisance, court may force P to pay D for the cost of relocation. – Spur Industries v. Webb
iv. Possible choices for the court:
1. No nuisance
2. Nuisance and total enjoinment
3. Nuisance and offender pays to stave enjoinment
4. Nuisance and P pays D to help remove the nuisance
b. Estancias Dallas Corp. v. Schultz (Tex. 1973): P homeowner sues to enjoin D neighboring apartment complex from running a very loud a/c unit that P claims has diminished property values and harmed well-being. Court rules that (1) there is real and substantial damage being done to P; (2) that D’s private interests are not enough to overcome the burden being placed on P; and (3) that there is no public necessity in allowing the a/c unit to continue to run. Finding no necessity to allow a/c to run, court grants the permanent injunction.
c. Boomer v. Atlantic Cement Co. (N.Y. 1970): P Boomer is one of many homeowners neighboring D Atlantic Cement’s plant. P sues for injunction and damages relating to noise and dust pollution emanating from the plant, and is awarded damages but no injunction by the trial court b/c of the great cost that injunction would put on D. On appeal, court rules that an injunction cannot be prevented b/c of the economic disparity between continuance/injunction of the nuisance behavior. However, as a way to “weigh the equities,” court says that the injunction may be lifted once D pays P an agreed upon sum of permanent damages as a way to spur D to find alternatives to their methods.
i. Note: Court here is deferring to the Legislative Branch b/c of the Judiciary’s institutional limitations
d. Spur Industries v. Del E. Webb Development (Ariz. 1972): P Webb Development purchased a tract of land in a previously agricultural area. As P’s subdivision expanded to within 500 feed of D’s lot, residents complained of odors and flies coming from D Spur Industries, which had been operating cattle feedlots on a neighboring property since before P’s development went up. P sues for an injunction complaining that the flies and odor were a public nuisance making 1,300 lots unsellable and posing health risks. Court finds (1) that D’s conduct constitutes a public nuisance under AZ law (though not under the case law which would’ve just awarded damages); and (2) that although the “coming to the nuisance” rule would apply for P alone, the fact that there is now a sizable population in the area means that D must be forced to relocate. Because D could not have foreseen the encroachment by P’s residential development, P must compensate D for relocation costs.
b. Private Regulation of Land Use
i. Easements
1. Definition: Right to use someone else’s land
2. How do courts determine validity of easements? By looking for the INTENT of the GRANTOR in:
a. (1) Words of the text
b. (2) Factual circumstances
3. What kinds of issues might arise?
a. Successor owners may protest the initial easement grants  — Willard
b. Formation and scope of the grant
c. What does or does not constitute necessity
d. What is an appropriate limitation on the use of property?
e. Are some kinds of servitudes on property socially harmful? (e.g., restrictions on the races of the owner)
4. Willard v. First Church of Christ, Scientist (Cal. 1972): P Willard purchased a lot from Petersen who purchased the lot from original owner McGuigan. In the original deed, McGuigan inserted a reservation on behalf of D First Church that they could use the lot for parking on Sundays. P claims that he didn’t know of the reservation that had passed to him from the original owner, and sues to quiet title. Court overturns a common law rule that barred reservations against third-parties, saying it will honor the intentions of the original grantor. Court says that it may still enforce the old common law rule if there is evidence that the parties relied on the rule when making their purchase, but there is no evidence here of reliance.
a. Reservations = a reservation allows a grantor’s whole interest in the property to pass to the grantee, but revests a newly created interest in the grantor.
b. Courts will look to the intention of the grantor to determine whether a reservation is valid.
ii. Licenses
1. Definition: Permission from the landowner to come and do something on the land
a. Licenses are revocable at the will of the grantor.
b. However, licenses may be irrevocable if there has been reliance. – Holbrook
c. Even if not given explicitly, licenses may be irrevocable if P had constructive notice that they were giving the license – Van Sandt
d. Quasi-Easement – One part is used to benefit another part…then the servient parcel is sold off. Defined by a prior existing use. – Van Sandt
e. Necessity – We apply an easement on the basis of necessity, but you need to have (1) common ownership; (2) severance (land-locking); and (3) necessity
2. Holbrook v. Taylor (Ky. 1976): P Taylor bought property next to D Holbrook, and with D’s permission used a haul road across D’s property to transport materials to build a home on an adjacent property. P uses the road for 5+ years, but then D bars entry and P sues for use of the easement. Court says that there is no evidence that P established right to entry by prescription (similar to adverse possession). However, Court finds that D has right to entry based on estoppel b/c P made significant investment in the construction of their home using the roadway and b/c they made some improvements to the road itself while they had permission to use it from D. P must be allowed access to the road. (Easement by estoppel)
3. Van Sandt v. Royster (Kansas 1938): P Van Sandt owned property under which ran sewage pipes from D Royster. When sewage backs up into P’s basement, P sues to enjoin D’s use of the pipeline. Court finds that the easement should be allowed b/c enjoining D’s use of the easement would greatly diminish the enjoyment of their property. Moreover, P had actual or constructive notice of the sewage pipe easement at the time they purchased the property. (Easement by Prescription)
4. Othen v. Rosier (Tex. 1950): P Othen owned a landlocked property and could only access the main highway by passing through a path on D Rosier’s property. Both properties had been part of the same parcel that was severed in a piecemeal way by the original owner. D builds a levee that ends up obstructing P’s path, so P sues to enjoin D’s activity and secure access of the path on the basis of Easement by necessity and easement by prescription. Court rules that there is no easement by necessity b/c the necessity did not exist at the time of the partition of the property. Court rules that there is no easement by prescription b/c (1) use of the path was with D’s permission, and (2) the two had shared use of the path so P’s use was not exclusive. (Implied Easement)
a. Easement by Prescription: similar to rules for adverse possession
b. Easement by Necessity: requires (1) past common ownership; (2) severance (land-locking); and (3) necessity
iii. Modification/Termination of Easements
1. Rules:
a. Can’t expand the scope of an easement w/o permission – Brown, Preseault
b. Can’t use an easement to benefit the dominant parcel – Brown
c. Can’t use an easement once it’s been abandoned – Preseault
i. Abandonment requires (1) non-use, and (2) intent to relinquish right.
2. Brown v. Voss (Wash. 1986): P sues for the use of a road easement that had been negotiated w/ D’s predecessors for the use of a parcel of land. D claims that they do not need to honor the easement b/c P had subsequently purchased an appurtenant parcel and was trying to misuse the road easement to access the new property as well. Court finds that while the road easement is in fact being misused by Ps (b/c beyond scope of original grant), D’s damages are not substantial enough to warrant an injunction.
3. Preseault v. US (US Ct. App. 1996): P Preseaults own a tract of land through which a RR company acquired an easement a century prior. D US acquires the land from the private RR company in 1985 and attempts to repurpose the property for use as a public recreation area. P claims that the use goes beyond the scope of original easement and that the easement had been abandoned 10 years prior. Court finds (1) that the RR had been given an easement rather than a fee simple grant of the property; (2) that the easement is limited in scope to use as RR; and (3) that the RR’s removal of track shows that an intent to abandon the property. Court finds that the easement is no longer in effect and any repurposing of the RR land constitutes a trespass, warranting compensation to Ps.
iv. Equitable Servitude // Negative Easements
1. Definition: Right of the dominant owner to stop the servient owner from doing something on the servient land. 
a. Negative easements were disfavored b/c they create the risk that a property buyer would be saddled with unknown restrictions at the time of the purchase 
2. Rule:
a. Requires: (1) Intent to bind successors; (2) Notice to successors; (3) Issue touching/concerning land.
3. Tulk v. Moxhay (UK 1848): D Moxhay acquired a property on Leicester Square upon which the original owner had attached a covenant saying that all subsequent owners must preserve a park area on the property. When D plans to remove the park, P neighbor sues for injunction. Court finds that it would be unfair to allow D to flout the covenant, especially because the existence of the covenant likely drove down prices on the property in the first place. Court says that if D wants to use the property for something other than outlined in the covenant, it may be able to do so by negotiating a “sale of injunction” to P, essentially allowing P to set a price of damages.
4. Sanborn v. McLean (Mich. 1925): P Sanborn sues D McLean, his neighbor, for attempting to build a gas station in a residential neighborhood even though D’s land was meant only for residential homes per a covenant from the original owner of the subdivision. Court finds that b/c the covenant was made by the common owner of all the lots in the subdivision, b/c it was a mutual benefit to everyone in the subdivision, and b/c D had inquiry notice of the covenant, the courts will enforce the covenant and enjoin D from building anything contrary to the terms of the written agreement.
a. Note: Servitude for non-explicitly restricted parcels may exist from the date the first subdivided property was placed w/ a restriction. E.g., If Lots 1-15 have no restrictions, then Lot 16 is sold with a restriction, all subsequent Lots (excluding 1-15) may be considered restricted.
c. Legislative Regulation
i. Zoning
1. Basis:
a. Enabling Act – Ordinance/statute that creates the zoning power
b. Zoning Boards – Establishes an administrative body to enforce regulations
2. Rules: 
a. Use must be “rationally related to the legitimate public welfare” for the zoning ordinance to stand. (health, safety, morals, general welfare) – Village of Euclid
i. Cannot be “arbitrary” or “irrational”
b. No Amortization of non-conforming uses are allowed. If the zoning law changes, the owners cannot be forced out of their property or asked to change their actions to comply. – PA Northwestern
3. Village of Euclid v. Amber Realty (U.S. 1926): P Ambler Realty purchased a tract of land that happened to fall within three separate zones established by D Euclid Village. P wants to develop the RR-adjacent land as industrial, but is barred from doing so because portions of the parcel fall within the residential zone. P sues for an injunction against the zoning ordinance, arguing that it’s a deprivation of P’s Due Process Rights. Court finds that while there may be instance where Due Process may be violated by such ordinances, there is insufficient evidence here that the ordinance is causing such a severe burden on D that it should be enjoined.
4. Existing Use – PA Northwestern Distributors v. Zoning Hearing Board (Penn. 1991): P PA Northwestern Distributors opened up an adult bookstore in PA suburban town and the town immediately passes an ordinance that includes an amortization clause which would force the business to close its doors or change the nature of its operations within 90 days. P challenges the Constitutionality of the ordinance on Due Process grounds. Court finds that the amortization clause may be considered a taking under the Constitution and that the town cannot simply pass a law which would abrogate P’s right to the free enjoyment of property. Court says that property cannot be taken away unless it is a nuisance, it is abandoned or it is being used for legitimate eminent domain reasons.
ii. Aesthetic Regulation
1. Rules:
a. Rational Basis Test – Economic/Social Rights – Generally, courts will allow regulation of aesthetics if it rationally relates to the overall welfare of the community. E.g., affects the character of the neighborhood, home values, etc.
b. Strict Scrutiny Test – For matters of speech, the court will apply a stricter standard. There must be a “compelling govt interest” in allowing the aesthetic regulation.
2. Rational Basis – Civl/Constitutional Rights – State Ex Rel Stoyanoff v. Berkeley (Mo. 1970): P Stoyanoff wanted to build an “ultramodern home” in an upscale suburb but was denied a building permit b/c the home would not match the architecture of the neighborhood and could drive down home prices. P challenges the ordinance as being unconstitutional b/c arbitrary and unfair. Court finds that the city can regulate the aesthetic look of the homes b/c (1) the statute enables regulation that affects the general welfare; (2) the architectural ordinance is a reasonable use of police power b/c it impacts the character of the neighborhood and home values; and (3) there is a sufficient decision-making process in place to ensure that fact finding is fair.
3. Strict Scrutiny – City of Ladue v. Gilleo (U.S. 1994): P Gilleo sues D City of Ladue to enjoin enforcement of a zoning regulation which restricts residential lawn signs. P claims that the law violates her 1st Amend. Rights, while D claims that is a content-neutral ordinance dealing w/ aesthetics of the community. SCOTUS finds that the ordinance is not necessarily content-neutral b/c it provides exemptions for churches, etc. and can therefore be seen to unconstitutionally favor certain types of speech under the Strict Scrutiny Standard. In addition, D has not offered an alternative outlet for expression and cannot therefore foreclose the method of communication.
4. Control of Household Composition – Village of Belle Terre v.  Boraas (U.S. 1974): P Boraas is a member of a group of Stony Brook students who live in a shared house in D Village of Belle Terre, but are being kicked out b/c of a city ordinance which limits residences to single-family homes. Ps sue claiming that the ordinance is unconstitutional and violates the Equal Protection Clause. SCOTUS finds that the law is constitutional b/c the ordinance was not driven by animus or discrimination against the unmarried, but fell w/in the City’s police power to protect its citizens from the “urban problems” associated with boarding houses.
iii. Eminent Domain
1. Basis – 5th Amendment, expanded to states through the 14th Amendment
a. “Nor shall private property be taken for public use, without just compensation"
b. Policy Reason: Helping the govt overcome transaction costs — more economically efficient
2. ANALYSIS
a. (1) Was there a TAKING? 
b. (2) Was it for a legitimate PUBLIC USE?
c. (3) Was there JUST COMPENSATION for the taking? 
3.  “TAKING”
a. 2 CATEGORICAL RULES
i. Permanent physical occupation will always constitute a taking (Loretto).
ii. No taking when govt is regulating noxious use of land (Hadacheck).
b. PARTIAL TAKINGS TEST (Penn Central)
i. Economic Impact of the regulation on the individual claimant
ii. Character of the taking
1. Is it a permanent physical invasion (Loretto), or a regulation (Hadacheck)?
iii. Interference with REASONABLE INVESTMENT-BACKED EXPECTATIONS
1. See use of the Reasonable Investment-Backed Expectation Rule in Monsanto
c.  “FULL TAKINGS” RULES
i. “Full” taking—deprivation of the complete value of property—is automatically considered a taking (Lucas)…
ii. EXCEPT if the Taking was done under a “background principle of State law” enacted before the title passed to the claimant. (Lucas, Palazzola)
iii. Temporary Takings are NOT “full takings.” (Tahoe Sierra)
d. PERMIT CONDITIONS AS TAKINGS?
i. RULE
1. Is there a nexus between the state interest and the permit condition? (Nollan)
2. Is there a sufficient connection between the exaction of the condition and the proposed impact? (Dolan)
a. Apply the ROUGH PROPORTIONALITY TEST: “individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development”
3. Must apply Nollan/Dolan factors even when there is no condition, but a demand on a permit-seeker. (Koontz)
4. Nollan/Dolan Factors apply when there is a demand for money, rather than a real property easement. (Koontz)
e. Loretto v. Teleprompter Manhattan (U.S. 1982): P Loretto is the owner of an apartment building, and discovers that under NY law, he is required to allow D cable company to run lines on his building. P sues, claiming that the law is unconstitutional and that P should be compensated for the taking. SCOTUS finds that any permanent occupation of private property, no matter if it’s just a small wire, constitutes a taking subject to just compensation.
f. Hadacheck v. Sebastian (U.S. 1915): P Hadacheck is the owner of brickyard in a former LA suburb that had been annexed to the city. LA passes an ordinance outlawing brickyards w/in city limits, and P sues claiming that the ordinance constitutes an unlawful taking under the Constitution. Court finds that b/c the brickworks does constitute a noxious use in the now residential area, that it was within the city’s police power to enforce the law. Therefore, the ordinance is lawful.
g. Ruckelshaus v. Monsanto (U.S. 1984): Congress passed a statute that requires pesticide manufacturers to submit information about their products for approval by the D EPA. Under a 1978 amendment to the statute, D is allowed to use “trade secret” information from previous applications to help review new applications by third-parties, with the consent of the original applicant. The amended statute includes an arbitration scheme through which parties can figure out how much just compensation is required for the use of already submitted trade secret information in a new application. P Monsanto sues claiming that the use of “trade secret” information constitutes an unconstitutional taking of trade secrets from one private applicant to benefit another private applicant. SCOTUS finds (1) that commercial data does constitute property; (2) that there was no taking before 1972 and after 1978 b/c there could’ve been no reasonable expectation by P that their trade secrets would not be used by the EPA; (3) that there was a taking for legitimate public use under the police power; and (4) that the statute properly provides a mechanism for just compensation.
h. Penn Coal v. Mahon (U.S. 1922): P Mahon bought land from D Penn Coal, which expressly reserved the right to mine under the property in the deed. When D attempts to mine under the land, P sues for an injunction, claiming that despite the deed mining under the property has been outlawed by the Kohler Act. D challenges the constitutionality of the Kohler Act, claiming that it is an unconstitutional taking. Court weighs the diminution of the private property against the loss of constitutional property and contract rights, and finds that while the diminution of the value of P’s private land will be small, there is a large interest in protecting the integrity of contract and property rights. Court therefore finds that the statute is unconstitutional b/c it is a taking unjustified by a public purpose.
i. Penn Central Transportation v. City of NY (U.S. 1978): D NYC passed a Landmark Preservation Law that required owners of historical buildings in the city to receive approval for any alterations made to their properties. P Penn Central is the owner of Grand Central Station, and submits proposed plans for an office building above the station, which the city board rejects for altering the historical building too much. P sues, seeking an injunction against enforcement of the law b/c it effects an unconstitutional taking under the Constitution. Court finds that (1) b/c the law does not abrogate an existing beneficial use of the property (just exploitation of air rights), and (2) b/c the law provides mechanisms through which a property owner may be able to alter their property or otherwise transfer development rights to other parcels, there is “just compensation” built into the system.
j. Lucas v. South Carolina Coastal Council (U.S. 1992): P Lucas purchases two beachfront parcels of land, and 12 years later SC passes shoreline management regulation barring any construction of those properties. P sues, claiming that b/c the regulation effectively eliminate ALL beneficial use of the property, he is subject to just compensation. SCOTUS finds that when a property has been regulated out of ALL beneficial use, the govt will need to compensate UNLESS there was a “background principle of law” – common law right by the govt to restrict the use of the land prior to the conferral of the deed. Here, court says that it is unclear whether state would’ve had the right to regulate the land use in such a way under property or nuisance law, so the court remands.
k. Palazzolo v. Rhode Island (U.S. 2001): P Palazzolo owned a large tract of marshland that his corporation attempted to develop, but were denied multiple times by the RI coastal commission for environmental reasons. RI passes laws that bar development of the marshland on the property. P eventually becomes sole owner of the property, and attempts to develop and is rejected again by the commission. P sues D RI coastal commission for inverse condemnation. SCOTUS rules (1) that P is able to challenge the law even though it had been passed before P became a sole owner and that the law did not become “background principle” as laid out in the Lucas case; and (2) that b/c the property retained some economic value, it likely would not be a taking under the Penn Central rule.
l. Tahoe-Sierra Preservation Council v. Tahoe Reg. Planning Agency (U.S. 2002): D TRPA was formed to create a comprehensive development plan for the Lake Tahoe region, and implemented a 7-year series of moratoria on private development in the area. P Tahoe Sierra Preservation Council represent 400 private landowners, who claim they are owed compensation b/c the moratoria constituted a “taking” under the Constitution. SCOTUS rules that the temporary taking does not constitute a “full taking” under the Lucas rule and is therefore not entitled to compensation automatically. Rather, the courts must apply the Penn Central factors to determine whether the taking is grave enough to deserve compensation under the Takings Clause.
m. Nollan v. California Coastal Commission (U.S. 1987): P Nolan owned a beachfront property, and when P decided to buy was made to promise that they would replace the existing bungalow with a home. P applied to the D California Coastal Commission, and P’s request was granted on the condition that P allow for a public easement across the beach portion of the property. P sues claiming an unconstitutional taking. D’s goal includes preserving sightline to the coastline to prevent the creation of a psychological barrier, and to prevent beach overcrowding. SCOTUS finds that while D would have the right under the police power to regulate sight access to the beach, the condition here does not sufficiently serve that purpose and can therefore be considered a taking requiring compensation.
n. Dolan v. City of Tigard (U.S. 1994): P Dolan owns a hardware store and wants to expand it. P seeks a permit from the D Land Use Board, and is granted the permit with the condition that P must allow a public access easement along the floodplain that runs through her property. P sues, claiming a taking under the Nolan rule. SCOTUS finds that (1) there was a sufficient nexus between the required dedication and the public policy goal; but (2) there was not a sufficient connection (or ‘rough proportionality’) between the land use restriction and the potential harm of the land use to justify forcing P to allow a public easement without compensation. Court remands for finding of fact on whether the restriction will help alleviate the speculated harms.
o. Koontz v. St. John’s River Water Mgmt (U.S. 2013): P Koontz owns a property that includes wetlands protected under a state law, which would require landowners developing wetlands to either preserve the wetlands or give money for the protection of wetlands elsewhere. P submits a development proposal, but D rejects it and instead offers suggestions for P to develop the land while remaining in compliance with the law — e.g., develop only a portion of the land, or develop the land and pay for wetland improvement projects elsewhere. P sues, claiming an unconstitutional taking. SCOTUS finds that even though there was no condition placed upon the land use permit approval, the court must still apply the Nollan/Dolan factors — of “nexus” and “rough proportionality” — to determine whether the land use condition constitutes a compensable taking. Court also finds the govt's demand that P pay money may constitute a taking since the money is tied directly to a restriction on P’s property use.
4. “PUBLIC USE”
a. Rules:
i. Private-Private Transfers – Govt can force the transfer of property from private owner to private owner so long as it serves a legitimate public interest. (HHA v. Midkiff)
ii. Taking of Wide Areas – So long as the Eminent Domain zone passes the Strict Scrutiny Test, the govt may be allowed to take as large an area as necessary, even if that includes non-decrepit property (Berman v. Parker)
b. Hawaii Housing Authority v. Midkiff (U.S. 1984): P Midkiff was a large landowner in Hawaii, who under the Hawaii Land Reform Act had been forced to sell portions of his land to lessees. The Act’s aim was to end the land ownership oligopoly in Hawaii by forcing large landowners to sell their properties to their lessees if 50%+ of their lessees petitioned the HHA to do so. P sues claiming violation of Due Process and Public Use/Just Compensation Clauses. Court finds law constitutional b/c (1) Hawaii had a legitimate public welfare interest in wanting to encourage land ownership in the state, and (2) the Act presented a rational method for achieving the state’s public goal. That the land never entered public hands — but only went from private owner to private owner — is immaterial.
c. Berman v. Parker (U.S. 1954): P owns land on which there sits a department store in a slummy area of SW DC. Congress passes legislation authorizing the condemnation of an entire swath of the area for a community redevelopment project, and P’s property is then condemned and bought out under eminent domain. P claims that the condemnation violates Due Process and Just Compensation rights, claiming that govt cannot claim land then sell it back to private ownership, and that the condemnation covered too wide an area. Court finds that once court determines condemnation serves legitimate govt interest, then the legislature has wide say over what it can do with the land. Here, the clearance of a sum definitely falls under police powers, and it seems justifiable that the city would want to take as big an area as necessary to properly redevelop the neighborhood and implement a holistic diversification plan that might include resale to private owners.
d. Kelo v. New London (U.S. 1954): P Kelo is one of 9 homeowners suing D City of New London to enjoin an attempt by the city to condemn their land for the development of an economic revitalization project that would turn their land into a public marina and office spaces. D claims that it has the power to claim the land under the police power, but P argues that claiming land violates the Takings Clause of the 5th Amendment when that land is simply going to be sold out to other private parties. SCOTUS rules that, absent any obvious illegitimate purpose, the legislative branches have the authority to use the eminent domain power for public purposes — even if that means turning the land over to private parties, or if the land will not actually be used by the public. Court finds that D’s plan to revitalize its economy by creating a commercial zone is legitimate and Ps must sell their homes.
i. Stevens (Majority): “Rational Basis Review” || Public Use = Public Purpose, as defined by the legislature
ii. Kennedy (Concurrence): “Meaningful Rational Basis Review” || Public concern must lie at the heart of the rationale for taking the property — must not just be incidental
1. Govt officials involved must reasonably believe that the taking could be beneficial
iii. O’Connor (Dissent): Only 3 Categories of Eminent Domain Takings should be allowed, and all others barred
a. (1) Govt Ownership; 
b. (2) Common Carriers; 
c. (3) Removing a public harm (Berman, Midkiff)
iv. Thomas (Dissent): Public USE ≠ Public PURPOSE || Only the first 2 categories above are legitimate, per a strict reading of the letter of the Constitution.
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