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I. SOURCES OF INTERNATIONAL LAW
a. Defining International Law
i. WHAT: “Public International Law”: the law that governs states and intergovernmental organizations
1. Westphalian rules:
a. All states are equal
b. All states are fully sovereign w/in their own territory
c. Principle of non-intervention
ii. WHO: International law is made by the states, and each state has a veto power to determine whether they want to comply or not.
iii. The Lotus Case: French ship and Turkish ship collide on the open seas, killing 8 Turks. The Frenchman is charged with involuntary manslaughter by a Turkish court, but the French government decides to take the issue to the International Court to determine whether Turkey had jurisdiction to prosecute the French national. The court dismantles France’s claims, saying (1) that a sovereign state has the right to prosecute foreigners for crimes abroad so long as they affect the people within a state; (2) that crimes that happen aboard flagged vessels should be treated as though they happen on foreign soil; and (3) there is no special law governing ship collisions that would automatically put the jurisdictions in the hands of the state whose flag is flown. Turkey did not violate international law by prosecuting the French lieutenant.
1. French View: State can only act if there is a rule that says it can.
2. Turkish View (winner): State can do anything so long as there isn’t a rule that it can’t.
b. Sources of International Law
i. LEGAL SYSTEMS
1. COMMON LAW
a. Origin: Anglo-American system
b. Laws:
i. Constitution
ii. Statutes
iii. Regulations – specialized agencies enabled to make rules through statute
iv. Case Law
c. Trial Process:
i. Structure – Adversarial Process
ii. Decision-Maker – Judges (Qs of law) & Juries (Qs of fact)
d. Evidence:
i. Governed by complex rules of discovery to keep jurors unbiased
e. Appeals:
i. Only D can appeal in criminal matters
ii. Loser can appeal in civil cases
2. CIVIL LAW
a. Origin: Rome & Napoleonic Code
b. Laws:
i. Constitution
ii. Legal Codes – arranged into separate legal codes to create comprehensive coverage
iii. Publicists – where the code doesn’t cover the issue at bar, judges may turn to legal scholars for guidance
iv. Custom – look at custom to determine how people usually deal with the problem.
c. Trial Process:
i. Structure – Inquisitorial Process
ii. Decision-Maker – Judges (panel of judges decide by majority vote)
d. Evidence:
i. Simple system; no concern that evidence will bias the decision-makers
e. Appeals:
i. Both P and D can appeal on each of the several charges.
ii. INTERNATIONAL COURT OF JUSTICE
1. In making decisions, International Court of Justice shall apply... (Art. 38)
a. TREATIES — International conventions establishing rules expressly recognized by the contesting states
b. CUSTOMARY INTERNATIONAL LAW (CIL) — evidence of a general practice accepted as law
c. General principles of law recognized by civilized nations 
d. PAST JUDICIAL DECISIONS and teachings of most highly qualified PUBLICISTS of the various nations (Persuasive Authority)
2. ICJ Decisions are only binding on States that agree to be bound by them (Art. 59)
a. No stare decisis applies b/c each case is seen as a new and unique issue.
iii. TREATIES
1. WHAT: a treaty is a contract between two or more states/IOs
a. Must be in writing (like Statute of Frauds)
b. States needed to have intended to be bound under Int’l Law
c. Treaties may be one document or many documents stitched together (e.g., the Status of Forces Agreement between US-Afghanistan)
d. Alternative: Memorandum of Understanding (MOU):
i. States may choose to enter into MOUs which are technically unbinding
ii. May be a way for states to come to an agreement w/o having to register a covert agreement with the UN Secretariat, or avoid politically difficult ratification.
2. WHO:
a. Treaties are concluded between STATES & IOs
b. For the most part, must be concluded at the Federal Level
i. Although there are some autonomous regions (HK, Taiwan), who have the power to enter into treaties on their own.
3. WHERE:
a. Treaties apply w/in the national territories of the parties:
i. “Metropolitan land mass” — core territory (e.g., 50 states)
ii. Territorial sea
iii. Overseas possessions
1. NOT: Foreign territory, High seas, or Outer Space
4. LIFE-CYCLE of a TREATY:
a. Negotiations & Drafting
i. Appointed plenipotentiary – Head of State, Head of Govt, or Foreign Minister—must negotiate
ii. Negotiator have FULL POWERS to draft and conclude the treaty with another state
b. Adoption, Authentication & Signing
i. Adoption
1. After the negotiations are completed, the text is FIXED
2. Parties will agree through consensus or through 2/3 vote
ii. Authentication
1. Treaty is translated into the languages in which it is valid
2. Translations are certified
iii. Signing
1. **Signatures do not make the treaty binding
2. Countries agree to take the treaty back to their home States for ratification
3. Signatories are obligated not to “defeat the object and purpose” of the treaty
a. E.g., as signatory of NPT w/ USSR, US could not have sold nuclear weapons to allies b/c that would defeat the purpose of the NPT
c. Ratification
i.  Formal consent of a party to be bound by a treaty
ii. Each country will have its own processes for ratification
1. American treaty ratification system:
a. Executive official will negotiate/sign treaty
b. president submits to senate for approval
c. appropriate committee holds heaerings
d. Full Senate votes on “advice and consent” authorizing president to ratify — PRESIDENT ALONE CAN RATIFY
e. Senate can ratify only if Senate approves, but isn’t obligated to ratify
iii. Ratification is accomplished through written notification to UN/other states
d. Accession
i. States may agree to be bound by a treaty which it has not signed
1. Indicates that the state did not participate in the negotiations, but signed on later.
e. Reservations & Declarations
i. Reservations – Aims to Modify
1. States may decide to ratify, but only subject to conditions or modifications
2. VCLT bars reservations if:
a. Reservations are prohibited by the treaty text
b. Outside scope allowed by treaty
c. Incompatible with treaty’s object and purpose
3. Reservations are treated as offers to the other party
a. Effect of a reservation will be decided by how the other parties respond to proposed reservations.
b. Acceptance of reservation will be presumed if there is no reply w/in 12 mos.
4. Possible Responses to Reservations:
a. Other states may accept reservation
b. Other states may object to reservation, but allow treaty to enter into force
c. Other states may refuse to apply treaty to reserving state
5. Enforcement
a. If there are reservations, then the country that has made the reservation cannot be brought before the ICJ for violation of the treaty.
b. However, if there are no reservations and a country violates the treaty terms, then other countries may be able to bring a claim.
6. Case Example – Reservation Multivariable Calculus
a. Treaty Ratifiers: US, Belgium, France, Iran
b. US: enters reservation on juvenile death penalty.
c. Belgium: Objects to US Reservation, but lets treaty enter into force
i. Treaty is in force between US & Belgium, but subject to the non-binding reservation
d. Canada: rejects on grounds it defeats purpose
i. Treaty is NOT in force between US & Canada
ii. Fully enforced between Belgium & Canada
e. Iran: Does not respond or enter own reservation
i. Treaty is in force between US & Iran, but subject to the non-binding reservation
ii. Treaty is fully enforced between Belgium and Iran
ii. Declarations – Aims to Make a Non-Binding Statement
1. Statement attached to a ratification not intended to have legal meaning
a. Doesn’t carry the force of a reservation, but is meant to make a political statement
2. “Understandings”
a. A country may append to a treaty an explanation of its “understanding” of what a particular portion of a treaty means to it.
b. Non-binding, but has the equivalent effect as a Declaration
3. RUDs – Reservations, Understandings, Declarations – in US
a.  President has sole power to ratify, but with Senate approval.
b. If President wants to add RUD, President may do so before submission to Senate
c. Senate may also add in its own RUDs — which again is subject to the president’s approval
i. No veto or kickback to the Senate if they disagree with the addenda
f. Entry into Force
i. Treaty not binding until a specified “Entry into Force” date or time
1. Bilateral Treaties – Usually when both parties have ratified
2. Multilateral Treaties – Usually a specifies a date:
a. Specific date
b. Specific country ratifications — if US ratifies, then it becomes valid
c. Specific of number of ratifications/member states
d. Specified time after specified number of ratifications — 6mos after the 35th nation has ratified
ii. States become “TREATY PARTIES” after Entry into Force
1. PARTY = RATIFIED + ENTRY INTO FORCE
2. Treaties are binding on the parties and most be performed in good faith
3. Domestic law cannot excuse non-compliance
iii. Treaties as Domestic Law
1. Monist View – Treaties are automatically domestic law
2. Dualist View – Treaties must be adopted by legislature into domestic law before it can be enforced as such
3. US View – hybrid where some treaties are automatically adopted as domestic law, and some aren’t
g. Amendment
i. Treaties can be updated through Amendments
ii. Amendment Process:
1. Bilateral Treaties – amendment accomplished through mutual agreement
2. Multilateral Treaties
a. Traditionally, need unanimous agreement; OR
b. Parties not in agreement not bound
3. Modern Rule
a. If 2/3 of UN GA AND 5 UNSC Members agree, then all parties will be bound whether or not they consent to the amendment
h. Protocols
i. Separate treaty purporting to modify or supplement the provisions of another treaty
ii. May update treaty at a later time OR be concurrent
iii. Ratification of a protocol is always OPTIONAL
iv. Protocols can be useful to overcome states’ objections
i. Withdrawal
i. Withdrawal is usually regulated by the terms of the treaty
ii. Generally specific lead-time is required—generally 6mos-1yr
iii. Normally, cannot partially withdraw
iv. If treaty silent, VCLT bars withdrawal unless it can be shown that parties intended to be allowed to withdrawal
j. Termination of Treaties
i. Through CONSENT or TREATY PROVISION
1. All treaty parties agree
2. Timeframe specified in treaty has been reached
3. objective of the treaty has been achieved
4. Treaty has been superseded by a newer agreement
ii. Through MATERIAL BREACH
1. Need more than “mere breach” to denounce. “MATERIAL BREACH” is
a. Repudiation of the treaty not permitted by the VCLT
b. Violation of a provision essential to the accomplishment of the purpose of the treaty
2. Impact differs for bilateral and multilateral treaties
a. Bilateral Treaty
i. Innocent parties may invoke violation as grounds for full termination
ii. Innocent party may choose if it wants to fully terminate or only comply w/ parts of treaty
3. Multilateral Treaty
a. Material breach is ground for suspension UNLESS all non-breaching parties unanimously agree to terminate with respect to breaching party
iii. Through IMPOSSIBILITY OF PERFORMANCE
1. If performance made impossible by disappearance or destruction of an object indispensable for treaty execution
a. Any party may terminate or withdraw
b. Applies only to permanent circumstances
c. Can only suspend performance for temporary impossibility
2. State cannot cause impossibility and then invoke that as excuse to terminate treaty
3. Conditions must have changed to the extent parties would not have agreed to treaty terms under them
4. Example: NATO
a. NATO states would’ve been justified in leaving NATO after the fall of the USSR…though they didn’t
5. INTERPRETATION OF TREATIES
a. Vienna Convention on the Law of Treaties (VCLT Art. 31): General Rules
i. Treaties must be interpreted in good faith
ii. Words get their ordinary meaning in context
iii. “In context” means in line with the stated purpose of the contract
1. May also consider (1) other agreements made by parties at the same time; and (2) subsequent agreements and practice
b. VCLT Art. 32: Supplemental Rules (should Art. 31 Fail)
i. Applies when Art. 31 leaves the treaty’s language ambiguous or obscure
ii. In interpreting the treaty, courts may depend on:
1. Legislative History – negotiations that went into the treaty, or circumstances of the treaty’s conclusion
2. Commentary – like Restatements written by academics to explain the intent of the original treaty drafters
c. VCLT Art.33: Treaty Language Issues
i. If concluded in one language, then only that language prevails
ii. If concluded in multiple languages, then all are equally valid
iii. If there are discrepancies in the translations:
1. Word adopts meaning which best reconciles texts
2. With regard for treaty object and purpose
6. INVALIDITY
a. Treaty may be declared invalid if
i. Person representing the agreeing state lacked authority under the law of their state
ii. Consent of the person agreeing that the state would be bound was procured through fraud/corruption/coercion
iii. State compelled to agree through threat of aggression violating UN Charter
iv. Terms violate a jus cogens norm:
1. Small group of customary international law rules that are considered so fundamental that you can’t deviate from them
2. Including norms against aggression, genocide, slavery, torture (It’s a very limited list)
3. e.g., US can’t sign a treaty with Egypt to torture our terrorism captives
b. Obligation Erga Omnes
i. Obligation owed to all other states, even if states are not treaty parties
ii. Normally only injured state has grounds for redress
iii. Any nation can seek redress for violation of jus cogens law and a few others, even if they haven’t been directly wronged
1. E.g., US could take Russia to ICJ for alleged slavery on the principle of jus cogens
2. E.g., however, if US seeks to enjoin a treaty between Russia and Estonia that puts Estonian citizens into slavery, then US could file a complaint under Obligation Erga Omnes b/c of a violation jus cogens rule—the difference is the existence of a treaty
c. Interruption of Diplomatic Relations
i. Severing or suspending relations does not alter status of effective treaties
1. E.g., treaty on medical emblems remains valid even during times of war
ii. War does not automatically terminate treaties
iv. CUSTOMARY INTERNATIONAL LAW
1. Formula: STATE PRACTICE + SENSE OF LEGAL OBLIGATION (opinio juris)
a. Determining “State Practice”…Look at:
i. Treaties (multilateral carry greater weight than bilateral)
ii. unilateral declarations
iii. decisions within international organizations
iv. national laws
v. military and police manuals
vi. internal governmental circulars
vii. press releases and conferences
2. Where does CIL apply? CIL still plays important role where:
a. No treaty governs a subject
b. Some or all states involved with issues are not treaty parties
c. Gaps in facial treaty coverage
3. Persistent Objectors:
a. If a state consistently takes a different path while the norm is still being formed, then they may have the right to claim an exception from the rule.
4. CIL and Treaties:
a. If other states not party to a treaty act in accordance with the treaty provisions, treaty provision may become part of the international law — “specially affected states"
b. Differences Between Treaties and CIL:
i. Treaties bind only states that ratify them
ii. Customary International Law binds all states
1. All states are have responsibility to follow CIL as part of int’l community
2. Persistent Objectors – To object to a treaty, a state must object from the very beginning and continue to object over time…if not, they lose their power to object
II. THE STATE
a. DEFINITION – CRITERIA FOR A NATION-STATE
i. Permanent population
1. No size or homogeneity requirement
2. Must be settled
a. Presence of nomadic elements do not matter
ii. Defined territory
1. Must control a reasonably defined area
2. No size requirement
3. Precise borders may be disputed
a. E.g., Israel in 1948-49
iii. Government
1. Must be a central government
2. Operates as political body in accordance with law
3. Must have effective control of national territory
4. Once control established, statehood not lost due to:
a. Occupation by another power
b. Civil war
5.   Legal existence of state is independent of government
a. Unlawful regime change does not alter state’s existence
b. treaties remain in force
6.   Options after an irregular change in government
a. Nations can recognize government in exile
b. Can give new government recognition de jure
c. Can give new government recognition de facto
d. Can withhold recognition to indicate disapproval
iv. Capacity to enter into relations with other states
1. Full capacity to enter in relations with other states signified by:
a. Independence in external relations
b. Territory not subject to authority of another state
c. Not part of a federation 
d. Not an overseas territory of another state
v. Bonus Criterion: Recognition by Other Governments
1. Can be expressed by:
a. Diplomatic note
b. Public announcement
c. Receiving ambassador
d. Implied act (e.g., vote for UN seat)
2. Not to be inferred from:
a. Joining multilateral treaty
b. Attending international conference
c. Meeting with official after previous non-recognition
3. Theories of Recognition
a. Declarative theory: existence of state established by conformance with objective legal criteria
i. Not dependent on recognition by other states
ii. Position endorsed by Montevideo Convention
b. Constitutive theory: legal status as a state requires recognition by other states
i. Never formally adopted in any agreement
vi. Bonus Criterion: UN Membership
1. If you get to be a member of the UN, then you are generally seen as a state
2. UN Charter, Article 4:
a. Admission of a state to membership in the United Nations will be effected by a decision of the General Assembly upon the recommendation of the Security Council.
b. RIGHT TO SELF DETERMINATION
i. Documents
1. UN Charter Article 1 —  States must have respect for equal rights and self-determination of peoples
2. ICCPR Article 1— right to self-determination
ii. Uti Possidetis (“as you possess”)
1. Original Use: allowed victors to claim territory gained through conflict
2. Modern Use: Post-colonial/newly independent nations retain previous borders
iii. Secession
1. No explicit prohibition in international law, but it is contrary to emphasis on territorial integrity
2. In practice, no issue when state agrees
a. E.g., USSR, Czechoslavakia
c. TERRITORY
i. Territorial Acquisition
1. Discovery
a. Planting your flag is not enough to establish territorial acquisition — need occupation
2. Occupation
a. 
3. Subjugation / Conquest
a. France invades Germany, gets to keep portions of Germany
b. BUT this rule has been eliminated by the UN Charter
4. Cession
a. One state cedes territory to another
5. Prescription (Adverse Possession)
a. Treat a piece of someone else’s property as your own, and it will become yours over time.
6. Accretion
a. Where new land is created 
7. Lease
a. E.g., Guantanamo is leased by the US
8. INTERTEMPORAL PRINCIPLE
a. Questions will be determined based on the law as it stood at the time the facts took place, not when dispute is being decided
b. Critical Dates — time at which operative facts arose
ii. Maritime Territory
1. UN Convention on the Law of the Seas
a. Negotiations concluded in 1982, entered into force in 1994
b. Supplement took four years to negotiate, and US hasn’t ratified yet
c. Addresses:
i. Use of the oceans
ii. State territory
iii. Jxn over ocean regions
iv. Criminal law
v. Controls of natural resources
vi. Conservation of marine life (environmental protection, fisheries)
vii. Pollution
viii. Dispute resolution
d. US as signatory must not act to hinder the “object and purpose” of the treaty
2. Territorial Regimes
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a. Territorial Baseline
i. Generally, defined by the low-tide line
b. Internal Waters – 0-12nm out
i. Water on the landward side of the baselines
ii. Essentially treated like land
1. No right of entry without of permission
2. BUT there is a CIL right to access in emergency
c. Territorial Waters — 12nm out
i. State sovereignty extend to territorial sea
1. In the US, states have control over 3 nautical miles, but feds control up to 12nm
2. Fully 3-D — includes seabed, subsoil, water, airspace (although orbiting over a country is legal)
ii. Treaty allow states to claim UP TO 12 NM…but states don’t have to do so and sometimes can't
1. e.g., Japan has shortened distances between islands to allow for international ships to pass through (“high seas corridor”)
iii. Territorial Sea Regulations
1. Navigation safety including traffic lanes
2. Conservation of living resources
3. Protection of the environment
4. Control on scientific research in its territorial waters
5. Enforcement of customs, immigration, fiscal and sanitary laws/regulations
6. Rules must be non-discriminatory — can’t favor a vessel from one country over another, or apply rules differently
7. Can temporarily suspend innocent passage for security reasons if notice is given - e.g., for military exercises, for protection of oil/gas drilling platforms, etc
iv. Coastal State Jurisdiction, over foreign ships only if:
1. Consequences of crime extend to State
2. Crime disturbs peace/good order of territorial sea
3. Ship’s master or consulate requests help
a. if a man wanted in italy is on a ship in US waters, italian consulate officials may request US authorities to arrest him
4. Necessary to suppress the drug/contraband trade
v. Innocent passage
1. Vessels have a legal right to enter w/o the permission of the state, if they’re engaged in INNOCENT PASSAGE
a. “continuous and expeditious passage” through territorial seas
2. May stop and anchor only as necessary for:
a. Ordinary navigation
b. Distress or force majeure
c. Assisting person/ship/aircraft in distress
3. Prohibitions
a. Threat or use force
b. Weapons exercise or practice
c. Intelligence collection
d. May not be prejudicial to the order/security of the coastal state
e. Doesn’t extend to aircraft
4. Warship/Public Vessel Immunity
a. Warship Criteria
i. Commanded by a commissioned officer
ii. Distinguishing marks — flag + numbering system/military code
iii. Crew under military discipline
b. Warships are immune from coastal state enforcement actions
i. States can only require that warships leave their territorial sea
ii. Flag state liable for any damages done
c. Immunity extends to other public vessels operated for non-commercial purposes
d. International Straits
i. Transit passage
1. For historical international straits (Malacca, Hormuz, Gibraltar), right of passage is allowed
2. This applies to ships AND aircraft
3. Transit passage rights cannot be suspended
ii. Vessels may transit in “normal mode” — submarines may be submerged, ships can conduct flight operations
e. Contiguous Zones – 12-24nm out
i. Expanded region where state may act to protect its interest
ii. 24nm from the baseline, 12nm outside of territorial sea
iii. May act to prevent violation of customs, fiscal, immigration and sanitary laws
f. Exclusive Economic Zone (EEZ) –24-200nm out
i. Extends seaward from the territorial sea to a max of 200nm from baselines
1. where there is less than 200nm between states, states must negotiate boundaries…they can’t both claim an EEZ
ii. Vessels and aircraft enjoy most high seas rights
1. Coastal state regulates economic resources and use
g. Artificial Islands and Structures
i. Coastal state has exclusive authority to construct or authorize EEZ
ii. Coastal state has legal jxn
iii. Must provide int’l notice of construction
1. Must not obstruct shipping lanes
iv. Artificial Structures get no territorial sea or EEZ
v. Can’t extend EEZ by building an off-shore artificial island.
h. Continental Shelf
i. Seabed and subsoil of “natural prolongation of state’s land territory to outer edge of the continental margin"
1. Can potentially exceed 350nm, depending on the geography
ii. Can only control animals in the substrate (not fish) and underground resources
iii. Delineation Process
1. States unilaterally delineate continental shelf
2. Submit results to the Commission of the Limits of the Continental Shelf, then approved boundaries are final
d. STATE JURISDICTION
i. Legal Bases for State Jxn
1. Territorial Principle
a. within own territory, states are the sovereign and can make their own law
i. Generally, only constrained by Human Rights treaties
b. Jxn extends to all persons present
i. Immunity for diplomats, etc. may limit exercise of jxn over everyone physically in the jxn
c. Territory of the state may include ships/aircraft which are flagged under the state, or maybe even w/in territorial sea
2. Nationality Principle
a. State can regulate actions of nationals abroad, if they so choose
i. e.g., France may do this very broadly so a French citizen of France may be prosecuted in France for an assault in CA
ii. Countries can tax earnings overseas
iii. US Govt officials conduct regulated by nat’l law
iv. However, may require extradition to actually prosecute — which may be difficult for the govt
v. Examples from US Law —
1. War Crimes Act: US national guilty of American crimes may be charged under fed jxn wherever the war crime happens
2. Illicit foreign sexual conduct: can’t go to foreign country to have sex with minor, that’s a felony under US law
3. Passive Personality Principle
a. State criminalizes acts abroad against its citizens
i. where a national is a victim overseas (“victim jxn”)
b. Not widely applied — but now more applied in terrorism cases
c. US law examples:
i. War Crimes Act — anyone who commits a war crime against an American national can be tried in US courts
ii. Terrorist Acts Abroad
4. Protective Principle
a. State criminalizes conduct or acts which take place outside of the territory, but is considered to have a "prejudicial effect on its security"
i. Not as well defined as other rules
b. Act need not be an offense under local nation’s law
c. US Law Examples:
i. Counterfeiting US money
ii. Conspiracy to commit immigration violations
5. Effects Doctrine
a. State criminalizes acts abroad w/ "substantial harmful effect with in nation"
i. US a leading proponent of this doctrine
ii. ECJ has adopted it
b. Act need not be an offense under local nation’s law
c. US Law Examples:
i. Sherman Anti-Trust Act
6. Universal Jurisdiction
a. Based on CIL
b. Some offenses considered so prejudicial to all states that nay may exercise jxn
i. Piracy, slavery, torture, war crimes, genocide
c. US law example
i. Piracy — the historical example
ii. US could prosecute all pirates off of Somalia if we wanted to, but the US is generally only going to be willing to spend taxpayer dollars only on cases that involved US victims
7. Quasi-Universal Jurisdiction (Treaty crimes)
a. Offenses specified by a particular treaty as qualifying for universal jxn
b. Any state that is party to a treaty is empowered to behave as if there is universal jxn
c. Until incorporated in CIL, only treaty parties are bound
d. Sovereignty is the right of the state, but it can waive the right
e. Examples
i. Terrorism
ii. Drug trafficking
8. Personal Jxn: Abduction
a. one state can’t do law enforcement in another state without their consent
i. e.g., the arrest by Israel of Eichmann in Argentina
b. US v. Alvarez-Machain
i. Cartel tortured a DEA agent and the US abducted guilty party from Mexico
ii. SCOTUS rules that jxn was satisfied…judges didn’t inquire as to how D got there
e. STATE RESPONSIBILITIES
i. Wrongful Acts Under Int’l Law
1. States are responsible for honoring int’l law obligations
2. Principles of state responsibility governed by CIL — violates int’l law
3. State responsibility attaches when an act:
a. is attributable to the state
b. constitutes a breach of an int’l obligation
4. Determination requires two sets of rules:
a. Primary Rules — the law which has been breached (e.g., rules of assault)
b. Secondary Rules — the law of state responsibility (e.g., rules of criminal or civil procedure)
ii. Conduct Attributable to the State
1. Covers full range of state branches/agencies
a. also applies to private actors on state’s behalf (contractors)
b. privatized prisons
2. Applies even to acts in excess of lawful authority
a. even if a prison guard goes beyond what his own state law allows, then the state can still be held accountable
b. only way the state can get around it is if the actor was acting in a purely personal conduct (frolic & detour principle in Tort)
iii. State Responsibility v. Lex Specialis
1. Special rules prevail over general in intl law
a. e.g., human rights law is a general rule, armed conflict law is specialized … so the armed conflict rule would apply because more specialized
2. New consequences for state responsibility
a. Specialized primary rules take precedence over general
b. Treaty provisions for redress/adjudication prevail over customary state responsibility rules
iv. Consequences of Wrongful Acts
1. Wrongdoer has the obligation to:
a. cease
b. offer assurances of non-repetition
c. repair (make reparation)
2. Forms of Reparations:
a. Restitution — restoration of the pre-violation status quo
i. won’t happen if: (1) not materially possible; (2) burden far outstrips benefits from compensation
b. Compensation — payment for actual loss which can include “moral damage"
c. No provision for punitive damages in intl law
i. which would explain why Ds would not want their cases tried in the US b/c they don’t want to pay huge punies
3. Satisfaction
a. Acknowledgement, or expression of regret/apology
b. May not be disproportionate or humiliating
4. Reparation Considerations
a. State suffering the injury can decide the adequacy of the injury
b. Reparations reduced for injured state’s contribution
5. Who can invoke responsibility?
a. States whose rights have been violated; OR
b. A group of states (including an intl org) whose rights have been violated; OR
c. The int’l community as a whole (any state) for obligations erga omnes
i. e.g., Australia can sue US for torture violations at Guantanamo Bay
6. Injuries to multiple states
a. When several states are injured, each may separately invoke responsibility of wrongdoer
b. When states are injured by several states, each state can be invoked jointly or severally
i. Recovery limited to total damages suffered
7. Countermeasures / Reprisals (from Law of War)
a. “Self-help” remedy to wrongful acts
b. Legitimacy depends on original acts’ wrongfulness
i. You can’t commit a wrongful act and then claim that the other side has done the same thing if the other side isn’t actually acting incorrectly
c. Countermeasure consists of wronged state not performing international obligation to wrongdoer
i. Must be intended to cause compliance/reparation — cannot just be punitive
ii. Need not be reciprocal, but must be proportionate
d. Procedural Steps
i. Step 1: call on wrongdoer to cease and make reparation
ii. Step 2: if step 1 doesn’t work, announce countermeasure and offer negotiation
iii. Step 3: suspend countermeasure if tribunal to decide issue
iv. Step 4: terminate as soon as wrongdoer has satisfied obligation
f. STATE IMMUNITIES
i. Who enjoys State Immunity?
1. Organs of govt.
a. Includes branches/agencies/diplomatic missions
2. Political subdivisions (e.g., State of California, County of Los Angeles)
3. Agencies or instrumentalities of the state — can include commercial, entities performing actual govt functions
4. Representatives (individuals) of the state acting in official capacity
ii. Exceptions to State Immunity
1. Consent
a. State can always agree to be sued
i. Waiver may be by contract/treaty or ad hoc
b. Initiating/intervening in legal action constitutes consent
i. Unless appearance is only to claim immunity
c. Consent to arbitration generally constitutes immunity waiver
i. There is a general waiver that if the arbitration should fail, then the parties may seek redress in the court system
2. Commercial Activity / Transactions — “restrictive theory” to state immunity
a. State entity acting in a commercial capacity
i. E.g., Chinese govt owned movie theaters may be sued
ii. Challenge to distinguish between
1. acts that anyone can do — you can be sued
2. acts only state can do — you can’t be sued
b. Determining “Commercial Activity” (2 Tests):
i. UN Convention Test:
1. Refer to the NATURE of transaction
2. PURPOSE considered if parties agree on if relevant to forum state practice
ii. US Legal Test:
1. Determine by reference to NATURE of the act
c. UN Convention Definitions of Commercial Transactions:
i. (1) commercial contract/transaction for sale of goods
ii. (2) contract for loans and related transactions
iii. (3) contracts/transactions of commercial, industrial, trade or professional nature
iv. Generally, no immunity for employment contracts in forum state
1. However, if they made the contract in China, then the Chinese company may be exempt from liability in US courts
3. Torts
a. No immunity for suits seeking compensation for:
i. Wrongful death or personal injury
ii. Damage or loss of tangible property
b. Provided:
i. (1) cause is act/omission attributable to the foreign state;
ii. (2) act occurred in territory of forum state; and 
iii. (3) agent was present at the time
1. Some nations, including UK, eliminate agent presence requirement
4. Property Issues
a. (1) immovable property in forum state
b. (2) right in forum state property from gift/inheritance
c. (3) right in administration of property (trust/bankruptcy)
d. (4) intellectual property rights
5. Warship Sovereign Immunity
a. Longstanding principle of CIL
b. Now codified in the UN Convention on Law of the Sea
c. Ships obey foreign laws but do not let foreign state enforce 
i. Only direct sanction is expulsion
d. Applies to other non-commercial state vessels (e.g., customs)
i. State vessels in commercial service subject to arrest/enforcement
iii. Enforcement of Judgments
1. Liability to sue does not make judgment enforceable
a. Suit and enforcement are separate acts, both requiring showing that there was immunity
b. Consent may consent to be sued, but may not consent to having a judgment enforced against them
2. D state must consent to attachment/arrest
a. True of both pre- and post-trial attachments
b. e.g., state may want to hold a piece of property as collateral
3. Foreign state consent not required if:
a. Property is used for commercial purposes
b. It is connected with entity action was directed against; AND
c. It is present in the forum state
4. 1976 US Foreign Sovereign Immunities Act
a. Addresses foreign states/agencies/instrumentalities
i. political subdivisions
ii. majority owned corporations/legal persons
b. Foreign states per se not liable for punitive damages
c. SCOTUS allows retroactive application
d. No immunity if:
i. Waiver
ii. Commercial Activity
1. Carried out inside the US
2. Act in US connection w/ activity abroad
3. Activity causes direct effect in US
iii. Property taken in violation of int’l law if US tie
iv. Rights in certain property in US at issue
v. Tort loss in US from official conduct
vi. Issue is contractually subject to US arbitration
vii. Govt sponsorship of torture or terrorism
iv. Head of State Immunity
1. Covers head of state/govt and foreign minister
a. *Note: the same three people who have the power to conclude treaties
2. HOS Immunity comes in two forms:
a. Functional Immunity covers official acts — 
i. continues after term of office ends unless waived by state
b. Status-based Immunity — bars all legal acts for anything but only while they are in office
i. Allows senior govt officials to act in the best interest of a state without having to worry about the outside legal performance of their duties
v. Service of Process Against a State
1. Must transmit to foreign ministry via diplomatic channels
a. E.g., if you want to serve China, you have to send it to the US State Dept, which will use Diplomatic Channels to transmit it to the Chinese Embassy in Beijing which will then serve the Chinese govt
b. Can’t serve the embassy in forum state
c. Can’t tag visiting officials sued in official capacity
d. Can’t privately deliver to govt in home state
2. States may agree on alternate procedures
3. Appearance in court on merits waives objection to service

III. Individuals Under International Law
a. NATIONALITY
i. Nationality v. Citizenship
1. Nationality — link to a state under international law
a. Possessed by both natural and legal persons (corporations, ships, aircraft)
b. State has right to protect nationals against other states
c. Criteria generally set by national laws, in individual states
d. Int’l law only requires “genuine connection"
2. Citizenship — entitlement under DOMESTIC law to full civic and political rights
a. Int’l law won’t care if you’re a citizen or what kind of citizen
ii. Protection of Nationals Abroad
1. States have the right to protect nationals abroad
a. Can insist on treaty and CIL protections
2. No obligation to do so
a. US nationals cannot demand that the country bail them out of trouble — US not obligated to intervene
iii. Dual Nationality
1. Often possible to acquire dual nationality
a. E.g., born in one country to foreign parents or marriage to a foreign national
2. Both nations may be entitled to protect dual national
a. Always true in third states, but
b. Traditionally no right in territory of the other states
i. E.g., if you’re a Canadian-American, then you can’t call on US to help you in Canada or vice versa
3. Dual nationals owe allegiance to both countries
a. Subject to the laws of both countries
b. US law discourages but does not bar dual nationality
c. Under US law, voluntary application for foreign citizenship can cost US citizenship
iv. Nationality of “legal persons”
1. General rule: nationality is state of incorporation and location of their registered head office
a. Nationality of shareholders/actual owners are not determinative
2. If different, courts examine where control and ownership and really lie
a. Corporations are generally not allowed to have more than one nationality
b. State w/ the more “close, substantial and effective connection” is chosen as the nationality — judges will decide
3. Foreign branches generally have the same nationality as the parent corporation
a. Independently incorporated subsidiaries follow general corporate rule
4. Bilateral investment treaties may define covered companies
a. May define generically how to define the nationality of companies between the two countries
v. Ships and Aircraft
1. Ships can only fly one flag, where it is legally registered
2. Nationality determined by flag flown or state of registry
a. Nationality of owners is irrelevant
3. Flag state has jxn over acts onboard
a. In addition to the state in whose territory the ship is when the crime happens
b. On the high seas, only the country where the ship is registered has jxn
vi. Right to Leave and Return
1. ICCPR provides:
a. Right to leave any country, including one’s own
b. Unrestricted right to return to own country
2. States may nevertheless,
a. Impose restrictions on granting passports
b. Bar travel on certain states
3. Right to travel may be limited to
a. Prevent flight of accused criminals
b. Protect public health — govt can lock you up if they think you have ebola
4. However, US in practice:
a. You have a Constitutional law to travel between states, BUT not internationally (which is technically a violation of int’l law)
vii. Statelessness
1. Lost nationality w/o acquiring a new one
a. Some states will strip nationality if you commit certain crimes — e.g., Treason
2. State of residence entitled to treat as an alien
a. Need not accord any state the right of protection — you’re at the mercy of the govt of wherever you are
3. States need only great min. rights mandated by HR treaties the state is a party to
4. Partial treaty coverage
a. There have been some treaties that cover the rights of stateless persons, but only limited participation by states
b. ALIENS
i. Any person not a national of the particular state in which they are in
ii. Need not be granted rights (or obligations) of nationals
iii. Aliens have no entitlement to enter or remain in state
1. May be subject to passport and visa requirements
2. States may limit length of stay, residence and employment
iv. Subject to law and jxn of state where present
1. May be taxed on income earned
2. May also be liable to their own state law — may have obligations under two different states
v. May be denied full property rights of nationals
1. States may bar from real property ownership
2. May exclude from professions
vi. IF allowed to own property, must have equal access to court as other national property owners do
vii. Property may be subject to EXPROPRIATION
c. REFUGEES
i. Definition:
1. Person
2. Outside their home country
3. Well-founded fear of persecution — objective, reasonable-person standard
a. There is no requirement that the state be responsible for the persecution
b. Note that pure fear of an armed conflict w/o fear of persecution might not meet the group requirement
4. Based on race, religion, nationality, group membership, politics
a. [bookmark: _GoBack]Note that “group membership” may be broadened to include lots of things, including gender, sexual orientation, etc.
5. Unable/Unwilling to return or be protected by that country
ii. Refugee Process
1. Refugee status is a right if Convention definition is met
2. Individual must apply to nation where present
a. State receiving an application must act, by law
b. Each nation will be free to set procedures in domestic law
c. Need not enter country legally to make the claim
3. If claim made at the border, entry/haven should be allowed pending determination
4. Convention articles govern refugee treatment
a. Essentially “most favored alien” status — but don’t have to admit them into nationality
iii. Non-Refoulement
1. State not obligated to admit those establishing refugee status; BUT
a. Refugee cannot be returned/sent to their country where life or freedom will be threatened because of race/religion/etc
b. Same as the torture convention, where you can’t send an individual back to somewhere they will be tortured
2. Protection attaches or begins upon prima facie claim
3. Legal test is objective, not subjective
a. You could personally be afraid, but it’s based on what the reasonable person standard
iv. Protections for the Sheltering State
1. Non-refoulement protection does not apply where:
a. “Reasonable grounds” to consider the refugee a state to threat to security
i. But there needs to be some kind of due process
ii. must give opportunity to seek admission to another state
b. refugee convicted of a serious crime and judged a danger to the communtiy
v. Refugee Terminology
1. DISPLACED PERSONS — individuals fleeing for personal safety from conflict or natural disaster
2. INTERNALLY DISPLACED PERSONS — persons displaced within their own country
3. you cannot be a refugee in your own country
4. ECONOMIC MIGRANTS — persons leaving home country seeking better lifestyle
5. ILLEGAL IMMIGRANT — person entering country in violation of its domestic law
6. Not an international law concept — purely based on domestic laws
vi. Asylum
1. Asylum — allowing an alien to enter and remain in a territory over the objection of the state of nationality
a. Discretionary act on part of state granting asylum
2. Political Asylum — admitting client to national territory — Snowden
3. Diplomatic Asylum — protection in a diplomatic mission — Assange
a. Alien may be of any nationality
b. Legally an abuse of diplomatic mission, but authorized under the inviolability rule (see Julian Assange in London)
4. Refuge — temporary protection from harm w/o any political consequences/overtones
a. Protection from immediate violence — but must not make any promises that temporary refuge means no assurance of a time frame
d. DIPLOMATIC FUNCTIONS & IMMUNITY
i. Diplomatic Functions
1. Representing the Sending state in the Receiving state
2. Negotiating with Government of the Receiving state — only the federal govt
3. Ascertaining conditions and developments in the receiving state and reporting them to the sending state
4. Protecting the interests of the sending state and its nationals within the limits of international law
5. Promoting friendly relations between the sending and receiving State and developing economic, cultural and scientific ties
ii. Classes of Diplomatic Personnel
1. Head of Mission
a. 3 Possible Ranks:
i. Ambassador, or Nuncio (Vatican’s ambassadors)
1. representatives of the Head of State (not head of government)
2. represents sending head of state — not the secretary of state
3. “high commissioners” in Commonwealth
ii. Envoy, Minister or Internuncios
1. accredited to the receiving head of state
2. lower rank established by sending state
3. often to send a message — I’ll send this country an Ambassador, but that country only an envoy.
iii. Chargé d'affairs
1. Accredited to the Ministry of Foreign Affairs – not the Executive (e.g., Chargé d’Affairs in Havana answers to Kerry, not Obama)
2. Typically, an interim fill for the ambassador (if died or place is temporarily vacated)
2. Diplomatic Staff
3. Administration & Technical Staff — not dealing directly w/ the other country, more about administrating the embassy (facilities manager, etc)
4. Service Staff (caretakers, etc)
5. Private Servants (maids, etc)
iii. Role of States
1. Sending State Responsibilities
a. Select head of mission and diplomatic personnel
i. May accredit personnel to more than one state (one diplomat serving all Benelux)
ii. Some countries share diplomats — e.g., many Chinese diplomats are also diplomats to Mongolia
iii. May also accredit personnel to IOs (Samantha Power to UN)
iv. Diplomats can represent more than one sending state — two small countries can share an ambassador in a foreign country
b. Notify receiving state of assignment/arrivals/departures
2. Receiving State Authority
a. Broad approval authority over personnel in territory
i. Must give “Agrément” to selected head of mission
ii. Can declare any diplomatic staff “persona non grata"
1. May remain in the country, but no longer in their official diplomatic capacity
iii. Can declare any other staff member “non acceptable"
1. Sending state must then recall and/or terminate functions
b. Reasonably limit embassy size, if no specific bilateral agreement as to the size of the missions
c. Can uniformly refuse to accept personnel in a category
i. E.g., State can say that US cannot place military attaches in their embassies
d. May establish prohibited zones off-limits to diplomats
i. E.g., US used to bar foreign diplomats from going to military bases
3. Receiving State Obligations
a. Assist in obtaining suitable diplomatic premises
b. Must protect mission premises from intrusion/damage
i. It is not the responsibility or the right of the US to protect its embassies overseas
c. Obligation to:
i. Prevent disturbance of the peace or impairment of dignity of the foreign embassy
ii. Must give diplomats freedom of movement
iii. Must provide safe and expeditious transit out of country in case of armed conflict
4. Third-Country Responsibilities
a. Diplomats transiting to/from posting in another country entitled to inviolability in transit
iv. Diplomatic Privileges and Immunity
1. Immunity/Protection of Mission
a. Premises of a mission are inviolable
i. State agents can only enter with mission head’s permission
ii. …even if the mission is burning to the ground
b. Mission, furnishings, property and vehicles are immune from search or attachment
c. Mission archives/documents/correspondences inviolable
i. “Diplomatic Bags” are not to be opened or detained
ii. “Diplomatic Couriers” immune from arrest/detention
d. Mission exempt from municipal taxes
e. Immunity not altered by armed conflict
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2. DIPLOMATS
a. DIPLOMATIC IMMUNITY
i. Diplomatic agents are immune from any arrest or detention
1. Personal residence and official papers both inviolable
ii. Diplomats have immunity from:
1. Criminal Jxn of receiving state
2. Civil and administrative jxn of receiving state except
a. Actions related to real property not owned by missions
b. Actions related to succession in personal capacity
3. Actions related to personal commercial transactions — they are not supposed to do commercial activities
4. Appearance waives immunity to counterclaims — if they appear in a court voluntarily
iii. Diplomat cannot be compelled to testify in court
iv. Diplomatic immunity may be waived only by Sending State
1. State is free to waive their diplomat’s immunity — state could say the receiving state can go ahead and press charges
v. Diplomatic immunity extends to the families of diplomats
b. END OF DIPLOMATIC IMMUNITY
i. Blanket immunity after completion of diplomatic posting
1. When diplomat leaves country after finishing assignment, OR
2. After expiration of a “reasonable" period of time — doesn’t end immediately after the job ends
ii. Lifelong immunity for official acts previously done in a diplomatic role
1. Sending state may employ receiving state nationals as diplomats only with that state’s consent; such individuals get immunity only for official acts.
iii. Policy reason — states do not want their diplomats from being coerced through threat of suit or arrest
c. DIPLOMATIC PRIVILEGES
i. Diplomatic agents not subject to receiving State taxes, customs duties or employment rules…except
1. Indirect taxes
2. Taxes on real property 
3. Estate and inheritance taxes
ii. Diplomats’ baggage generally exempt from inspection
d. DIPLOMATS’ RESPONSIBILITIES
i. Respect receiving State laws and regulations
1. If diplomat is running amok, can declare them persona non grata, or ask the sending state to waive the diplomat’s immunity or rein in their action
ii. Refrain from interference of internal affairs
1. Conduct business only with Ministry of Foreign Affairs, or other authorized agencies — not directly with the foreign govt directly
2. E.g., an embassy can deal only with the State Dept, which can then decide whether to pass your inquiry on to other departments w/in the foreign govt…as a practical matter, some agencies may be allowed to speak directly to the embassies
iii. Use mission premises only as permitted by law
iv. Refrain from any for profit activities
v. Bear burden of proof of immunity entitlement
3. OTHER MISSION STAFF
a. Administrative & Technical Staff (A&T Staff)
i. Enjoy most diplomatic privileges and immunities
ii. Exempt from local taxation
iii. Only have civil immunity for their official functions
e. Consulates
i. Consular Functions
1. Protection the interest of the sending State (same as the diplomatic function)
2. Assisting nationals of the sending State in the receiving State — travelers, expats, etc.
3. Issuing passports to nationals of the sending state and visas to others
4. Safeguarding interests of sending State minors and incapacitated persons
a. Consular officers can step in and represent the interests of people in a coma, etc
5. Transmitting letters, legal documents and collecting evidence
6. Exercising right of supervision over sending state ships and aircraft
7. Providing assistance to sending State ships and aircraft and their crews
8. Ascertaining conditions and developments in the receiving state and reporting them to the sending state
9. Promoting friendly relations between the sending and receiving state and developing economic, cultural land scientific ties
ii. Consular Organization
1. Head of consular post — Consular General
2. Consular officer
3. Consular employees
4. Service staff
iii. Consular Relations
1. Established by mutual consent between nations — two countries can have consular relations w/o having diplomatic relations
a. If you have diplomatic relations, that implies that there are consular relations.
2. Consular posts and districts set by sending State subject to approval by receiving State
a. Consent needed to act outside set district (E.g., Osaka Consulate for Kansai)
3. May be exercised in support of third state with consent (E.g., Sweden in Pyongyang)
iv. Consular Credentials
1. Sending state must provide formal notice of appointment or commission for consulate head
2. Receiving state approves posting via an exequatur
a. Prerequisite for performing consular duties
v. Receiving State Authority
1. Broad approval authority over personnel in territory
a. Must give exequatur to selected head of mission
b. Can declare any consular officer “persona non grata"
c. Can declare any other staff member “not acceptable"
d. Sending state must then recall or terminate functions
2. Reasonable limit consular size if no specific agreement
3. Must consent to use of own nationals by the sending State
4. Consular facilities are basically treated the same as inviolable…BUT
a. Except consent to enter in emergencies is presumed (unlike w/ embassies)…but may be denied entry
b. Facilities of honorary counsels are not inviolable 
5. Consular officers enjoy limited immunities — only has OFFICIAL IMMUNITY
a. Enjoy full immunity only for official acts as state agent
b. May be required to testify in court - unlike a diplomatic officer
c. May only be detained for “grave crimes"
i. e.g., a consular officer could be cited for shoplifting, but they cannot be detained for doing so
vi. Facilitation of Consular Duties
1. Consular officials allowed free communications with sending State nationals in receiving state
a. Includes persons in jail or prison
2. Sending State citizens have right to have their consulate notified of arrest (Geneva Art. 36)
a. Often left out of the Miranda warnings
b. But US does not have obligation to notify the state citizen, if the captured person doesn’t want their govt notified
3. Consulate must be informed of sending State citizens’ deaths, shipwrecks, aircraft accidents
4. Consular officers can deal directly with local officials
vii. Honorary Consuls
1. Unpaid persons accredited to perform consular functions
a. Typically a businessperson in consular district
b. Often local or third country national
2. Role specifically addressed in Vienna Convention
a. Takes precedence after professional consular heads
3. Immune from criminal jxn for OFFICIAL ACTS — but not private acts
a. Premises are not inviolable
IV. International Organizations
a. Basic Characteristics:
i. Established by Treaty
ii. Membership fundamentally compromised of states — as opposed to other IOs
iii. May include separate territories (Hong Kong SAR, Taiwan)
iv. Legal personality independent of members
v. Financed by members
vi. Permanent Staff
b. Governance
i. Normally three principal organs:
1. Assembly
a. Democratic forum of the organization — one state, one vote
b. Meets at periodic intervals to set overall policy
2. Executive Body
a. Selective representation
b. Implements decisions of assembly
3. Secretariat
a. Permanent professional staff
b. Carries out day to day functions of organization
c. UNITED NATIONS
i. UN General Assembly
1. Main deliberative body, each state has one vote
2. Decisions on important issues require 2/3 majority — like budgets/elections
3. Decisions on other questions require a simply majority
4. UNGA’s role in Int’l Law
a. Widely endorsed resolutions can shape customary int’l law — b/c UNGA is not a parliament, but a nonbiding debating society
i. E.g., Universal Declaration on Human Rights — is just a resolution, and does not have specific legal force on its own
b. Works toward development and codification of CIL through International Law Commission/Sixth Committee
c. Sponsors codification of int’l law via treaties (UN Conventions)
d. BUT no formal law-making power
ii. Security Council
1. Role: Maintenance of international peace and security
2. 5 permanent members w/ veto power — China, France, Russia, US, UK — and 10 rotating members (elected by GA to 2yr terms)
a. Abstention doesn’t count as a veto
3. Meets as required — in response to crisis situations
4. VOTING
a. Procedural Matters require 9 affirmative votes
b. Substantive issues require 9 affirmative votes with no vetoes by the permanent members
5. AUTHORITY
a. Resolutions approved by the Security Council can be binding — but most resolutions are non-binding and advisory
b. Security Council has authority:
i. to call on Members to apply economic sanctions and other measures not involving the use of force to prevent or stop aggression
ii. to take military action against an aggressor (at time of framing, there had been a UN military army envisioned)
iii. Secretariat
1. Takes care of day-to-day work of the UN
2. Secretary General appointed by GA for 5-year, renewable term
3. Duties range from administering peacekeeping operations to preparing studies
4. Staff of 8,900 employees — in NY and around the world
iv. UN Charter
1. Chapter VI: “Pacific Settlement of Disputes
a. UNSC may recommend solutions
2. Chapter VII: Threats to the Peace, Breaches of the Peace, and Acts of Aggression
a. UNSC may implement mandatory measures
b. UNSC may authorize use of force
d. Letters Rogatory
i. Formal request for legal assistance (usually evidence collection) from another state, written by an american attorney
ii. Must be issued by court in requesting country
iii. ANYONE can request legal support through a letter rotatory — not something that needs to be done by prosecutors/govt officials
iv. Routed to court in assisting country (via diplomatic channels…embassy to embassy)
1. This can be a lengthy process going through both the domestic and foreign bureaucracy — normally takes 6-12mos
V. International Dispute Settlement
a. Charter Mandate
i. UN Charter Art. 2(3) — States are required to settle their disputes by peaceful means, if they decide to settle
ii. Art. 33 settlement by:
1. Informal Means (nonbinding)
a. Negotiation
b. Inquiry
c. Mediation
d. Conciliation
2. Formal Means (binding)
a. Arbitration
b. Judicial settlement
c. Resort to regional agencies or arrangements
3. OTHER PEACEFUL MEANS
b. Informal Dispute Settlement
i. Inquiry
1. Reps from each state and a neutral party will enter into investigation of the facts to resolve a dispute
ii. Mediation (aka Good Offices)
1. Ad hoc approach using neutral party to propose compromise solutions
a. Traditionally a state selected to provide mediation
b. May be official from IO
2. Not well-suited for legal disputes
iii. Conciliation — 3-5 member committee
1. Each member state appoints one member
a. Members select 1-3 “neutral members"
2. Commission hears parties’ views/offers ideas
a. No authority to compel acceptance
b. Parties bear all commission expenses
c. Not ideal for legal disputes
c. Formal Dispute Settlement
i. Formal Settlement (Binding) Jxn
1. Jxn must be established before each binding int’l adjudication takes place
2. Required elements for jxn:
a. Consent of parties — b/c states are sovereign entities
b. Existence of an actual legal dispute
c. Timing of dispute origination (ratio tempers) — the parties must have consented to binding resolution extending to the time when the situation took place
ii. Jurisdiction
1. Sovereign states consent to binding procedures
2. Must usually consent in treaty or ad hoc agreement
a. May be general treaty on dispute settlement
b. Can be multilateral or bilateral
c. May be substantive treaty incorporating dispute provisions
3. Types of Jurisdiction
a. Jurisdiction — Legal Dispute
i. Disagreement over a point of law or fact, a conflict between two parties
ii. Examples of legal dispute from ICJ Statute:
1. Interpretation of a treaty
2. Any question of int’l law
3. Existence of fact constituting int’l obligation violation
4. Reparation to be made for breach of int’l obligation
b. Jurisdiction Ratio Temporis
i. Dispute must have arisen during time frame provided in consent
1. After date general treaty entered into force
2. Date specified in general or specific agreement
iii. Admissibility
1. Legal Interest on the part of state making claim
a. Arises when claim asserted on behalf of a national
b. Must be a national from time of injury through adjudication
c. Cannot be a national of the respondent state as well
d. Continuity principle allows claim assignment to co-national
2. Exhaustion of Local Remedies
a. Claimant must first seek redress available in respondent state
b. Exceptions:
i. when pursuing local remedy would obviously be futile
ii. where treaty or contract allow immediate resort to int’l resolution
iv. Arbitration
1. Binding resolution by panel chosen by parties
2. Composition
a. 1 member from each of state parties
b. 1 to 3 additional neutral members
i. Practical advantage to having 3 neutral members — the minimum number where a third way could totally win in a 1-3-1 vote
3. Parties have more control vis-a-vis judicial resolution
a. Choice or arbiters
b. Choice of language/timing
c. Option for confidentiality — whereas ICJ is done in public
v. Mixed Arbitral Tribunal
1. Hears disputes between state and “legal person"
a. Non-state entity may be human or corporation
2. States must agree upfront to non-state actors
a. Generally done in context of investment treaties
3. Treaties generally give direct access to int’l tribunals
a. Exhaustion of local remedies not required
vi. International Court of Justice (ICJ)
1. UN organ, alongside UNSC and UNGA
a. No authority to review SC and GA decisions — doesn’t have review power like SCOTUS does for Congress
2. Only int’l court of universal jxn
a. Any state may appear as a party
b. Any issue of int’l may be decided — not limited by subject matter or treaty (e.g., court on the law of the sea, court of human rights, etc)
c. No stare decisis — only ad hoc, individual decisions w/ no precedential binding power but persuasive power
3. ICJ Composition
a. 15-17 judges — 15 permanent judges, but parties can appoint if they don’t have a judge on the permanent panel
b. President’s veto decisive in case of a tie — there can be no ties
c. Court may establish smaller chambers on a case-by-case basis, and some issues get smaller panels (e.g., environmental disputes, 7 judges)
d. No appeal from ICJ Decisions
i. even when issued by a smaller judge panel — no en banc review
e. Decisions are only binding on the parties
i. The aim is to peacefully resolve disputes…not make int’l law
4. ICJ Jurisdiction
a. Only states can be parties to cases before the ICJ
i. Can appear on behalf of their citizens
b. Can accept “compulsory jxn” by declaration
i. US used to submit to compulsory jxn, but submitted after case was brought by Nicaragua
ii. Declarations only binding reciprocally — only applies when both states have consented to compulsory jxn
c. Other states can accept jxn of the court accept jxn on a case by case basis…even if do not accept compulsory jxn generally
5. ICJ Jurisdiction Types
a. Compulsory Jxn – States can accept ICJ jxn by declaration
b. Compromissory Clauses – State can accept ICJ jxn for specific treaty matters
c. Compromis – States can accept ICJ jxn for specific disputes
6. Appearance Rules
a. Court may adjudicate even if one party fails to appear — default judgment
i. In the US case, the case was adjudicated even though the US was one-sided and had vacated compulsory jxn (jxn was still valid b/c the withdrawal was not retroactive)
ii. Must establish jxn
iii. Ensure case is well-founded
iv. 5 cases have been decided absent one party
b. Third party with valid legal interest may intervene
i. Court has allowed twice (out of three requests)
7. ICJ Rules of Decision
a. Article 38 of the ICJ Statute
b. Paragraph 2 — this provision shall not prejudice the power of the COur tot decide a case according to justice, if the parties agree thereto.
i. Authorizes the courts to make an equitable decision, so long as the parties agree to it (ex aequo et bono)
ii. Countries have never agreed to this option, however
8. Advisory Opinions
a. ICJ specifically chartered to issue advisory opinions
b. May only be requested by UN bodies — not by states
i. UNSC and UNGA
ii. Other UN agencies authorize by UNGA
c. States have no authority to request advisory opinion
i. May submit view on issues under consideration
VI. International Law in US Legal System
a. Foster v. Neilson (U.S. 1829): P and D are fighting over a tract of land in West Florida, which can only be resolved on a determination of whether the land was owned by Spain or France at the time the land was ceded to the US. Lower court dismissed the case, finding that it was not a proper question for the courts, but a political question for the Congress. SCOTUS articulates the rule that while treaties are generally considered the law of the land, where the treaty appears to be a contract, the Congress must interpret the contract before the court can adjudicate. On the issue above, the court says that whether or not the parcel of land was in the possession of France or the Spain is a political question, and the lower court was right to dismiss.
i. Rule: “Self-executing” treaties are judicially enforceable; Congressional act necessary to enforce non-self-executing treaties
1. Indications a treaty is self-executing:
a. Mandatory and present-tense wording
b. Prohibitions vice requirements of affirmative act
c. Specific obligations rather than general
d. Rights of individuals addressed (?)
2. Indications a treaty is not self-executing:
a. Language may call for executory legislation
b. If it requires action reserved to Congress
b. Whitney v. Robinson (U.S. 1888): P imports cane sugar from the Dominican Republic, which has a most favored nation trade agreement with the US that Dominican sugar will not face a duty higher than sugar from any other country. US has a long-standing treaty with Kingdom of Hawaii that it will not charge any duties on sugar from Hawaii. D is the importer at the docks in NY, and decides to levy a tax on the Dominican sugar, according to a recent law from Congress. P sues, claiming that there should be no duty owed on Dominican sugar, just like there is no duty owed on Hawaiian sugar. Court finds that b/c the recent statute conflicts with the Dominican treaty, the court must follow the statute as the more recent law of the land. If there is a treaty violation, then the parties in privity (i.e. DR) must bring the complaint to the US directly; it’s not something for domestic courts to adjudicate.
c. US v. Belmont (U.S. 1937): In 1918, the new Soviet govt confiscated all private property, including corporate funds belonging to private Russian companies that sat in a bank owned by D Belmont. In 1933, the US and Soviet Union negotiated a treaty whereby the US would be able to claim all Russian money in its banks and distribute it to Russian citizens, with the Soviets monitoring the process. P US sues D Belmont for release of the funds. D. Ct. finds that the money cannot be removed from D’s bank b/c the money sits in NY State limits and falls under the state’s sovereignty. On appeal, SCOTUS rules that state sovereignty cannot bar the national govt from conducting its external, international affairs. And there is no unconstitutional taking here, b/c the taking was not being done by the US govt, but by the Soviet govt which is free to do w/ its citizens’ property what it pleases.
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