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Non-Immigrant – Non-US Citizen who lawfully came to the US temporarily on visa.
Immigrant – INA: Every non-citizen who doesn’t fall into a Non-Immigrant exception category (ambassadors, alien crewmen, etc.) “A Person who arrives in a country to settle there permanently” – Law dictionary
Citizenship sources – only birth and naturalization

Policy Standards for what immigrants may be desired:
· Pennsylvania – Good citizens | Massachusetts – Religion-based | Virginia – Good Workers

Birthright Citizenship
US v. Wong Kim Ark – Even though Chinese cannot be naturalized, their children are still born as citizens under 14th Amendment and Ancient common law rules. 
Citizenship’s Legal Rights
· Vote * Hold Office * Remain * Felon disenfranchisement * Gov’t jobs * Programs/benefits 
Citizenship’s Responsibilities
· Jury Duty * Pay taxes * Selective service
Gaining citizenship by birth
· 14th Amendment: All persons born or naturalized in US, and subject to the jdx thereof, are citizens of US.  Meant to appeal Dred Scott (No negroes can be citizens).
· Elk v. Wilkens: Natives born into tribes who have renounced their tribe are NOT USC because they’re not completely subject to the jdx of US alone.  May have tribal allegiance.  
Jus Sanguinis (citizenship determined not by place of birth, but by citizenship of parents)
	Section of INA
	Citizenship status of  
Parents
	Presence in US prior to
Birth of child
	Other

	301c
	Both USC
	Some residence
	 

	301g
	One alien, one USC
	Not less than 5, 
2 years after age of 14
 
	 

	309a
	USC Father unmarried
	Not less than 5, 
2 years after age of 14
 
	Blood relationship between
child established by CCE.
Written agreement $ support.
Before 18, child legitimated, paternity oath OR court order

	309c
	USC Mother unmarried
	Presence in US
continuous one year
	 


309(a)’s strict requirements upheld because it meets important government objectives and they are substantially related to achievement of objectives.  Here, they establish paternity, and ensure opportunity for relationship with citizen. (Nguyen) 

Naturalization
Inquiry: 
Is individual already a citizen or national of US?
· Birthright citizenship 301, 309 * Derivative citizenship 320 (Child of USC living in the US).  
If not, does a naturalization category apply?
· Spouse of a USC 319 * Child of a USC 320, 322 * Former citizens 324, 327 * Permanent Residents 316, 318, 326 * Military Service 328, 329, 329a
Is the person ineligible for naturalization?
· Ideological exclusions 313 * Military Deserters or users of alienage exemption from service 314, 315 * Final finding of deportability or pending removal proceeding 318
Are requirements for naturalization met?
· Residency 
· 5+ years, 3 if spouse is USC 316a, 319, 328, 329 * 2.5 years’ physical presence in US 316a * Absence of more than 6 months but less than 1 year breaks continuity unless applicant show he didn’t abandon US residence * Absence of 1 year breaks continuity except: working abroad for US gov’t, firm engaged in developing the foreign trade and commerce of US or public international organization 316b
· Continuous Presence 316
· Show knowledge of English, history and gov’t of US 312
· Must show “knowledge and understanding of the fundamentals of history, principles and form of gov’t of the US * Must show “an understanding of English, including an ability to read, write, speak words in ordinary usage.” 312a1
· Good moral character 316a, 101f, 212a2
· Prostitutes 2d * Smugglers 6e * Polygamists 10a * Moral turpitude A * Multiple crime convictions (2+, 5+ aggregate sentence) B * Controlled substance traffickers C
· Must show GMC during 5 years preceding application
· CIS can look beyond 5 years in assessing GMC
· Bars to GMC 101f: Aggravated felonies, CIMT, * 2+ crimes if 5+ year sentence * 180+ days in jail during last 5 years preceding application * drug trafficking
Oath of Allegiance: 337(a) text at 8 CFR 337.1

Denaturalization
· Judicial
· Illegal procured or concealment/misrepresentation of a material fact.
· Expatriation INA 349
· Voluntarily
· Commit expatriating conduct
· With specific intent to renounce USC
Schneiderman – Gov’t wants to denaturalize him for being communist.  SC says no: threats too vague and free thought tolerates things we hate.  
Puerta – To be stripped of citizenship for providing false info on naturalization application?  Lies he told do not form a basis for inability to naturalize and are therefore not “material” facts.

Sources of Immigration Power
Possible sources of power (not inherent in constitution)
1. Express, enumerated power 	2. Implied power   3. Inherent Power
· The commerce power - SC says congress can reg immigration as part of commerce with foreign nations
· Naturalization power – Congress can dis/encourage immigration by altering natz requirements. 
· War Power – Gives feds authority to stop entry of enemy aliens and expel such
· Migration and Importation Clause – viewed as effort to permit slave trade until 1808.
· Foreign Affairs power – Seen in Chae Chan Ping
	Chae Chin Ping
Chinese Exclusion Case
Immigration control is extra-Constitutional; PLENARY power.  
In interest of self-definition/self-preservation, nation must exclude which is injurious
Other laws/treaties be damned

	Yick Wo
14th Am. Is not confined to citizens.  Yick Wo is domiciled, Chae was seeking entry.  
Local ordinance (laundry) not allowed b/c it attacks immigrant status, not immigration LAW like Chae. 
	Fong Yue Ting
Due Process is a limit on the exercise of immigration power.  “White witness” in Geary act satisfies DP.  
Dissent: already here, cruel and unusual no right to deport, invited them here not violating laws.   
	Wong Wing
Hard labor before deportation is not OK even with Chinese Exclusion Act. 
No criminal punishment for violating immigration orders.



Federal Immigration Bureaucracy
Dept. of Homeland Security (DHS)
· ICE (interior enforcement) * Customs and Border Protection (at border/points of entry) * Citizenship and Immigration Services (USCIS) (Benefits)
Justice Dept. 
· Special counsel 
·  Executive Office for Immigration review (EOIR) 
· Board of Immigration Appeals * Chief Immigration Judge * Immigration Judges * Office of Chief Administrative Hearing Officer * Admin Law Judges
Dept. of Labor
· Board of Alien Labor Certification Appeals (BALCA)
Dept. Of Health and Human Services
· Public Health service * Office of Refugee Resettlement
State Dept. 
· Consular Visa Processing outside US * Population Refugees and Migration (PRM) * Education and Consular Affairs (ECA)
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Employment Categories – INA 203b
	EB-1 – Priority workers (all may self-petition)
Persons of extraordinary ability
· Demonstrated by sustained nat’l or int’l acclaim and whose achievements have been recognized in the field through extensive documentation.
· Alien seeks to enter to continue work
· Alien’s entry will subs. benefit US.
· Regulations: Indication that individual is one of small % who has risen to top of endeavor; Must be accompanied by evidence of sustained acclaim – one-time achievement or 3 lesser items CFR 204.5(h) pg. 617
EB-1 cont. - Outstanding professors and researchers
· Recognized internationally
· 3 years’ experience
· Tenured or tenure track
· Comparable position to research same area
· Employer must have 3 full-time employees and is documented
Certain Multination Executives and Managers
· In past 3 years, worked for 1 year at a firm and wants to render services to same employer in US as exec or manager.  
	EB-2 Advanced Degrees or exceptional ability
· Pros holding advanced degrees or exceptional ability in science, arts, or biz and will substantially benefit the US where service is being sought by US employer.  See CFR criteria for both academics and ability.  Labor cert required, unless nat’I interest waiver.  CFR 204.5(k) pg. 623.  
EB-3 Skilled workers and Pros
· Skilled workers in short supply – 2 yrs. exp.
· Pros with BA degrees including: architects, engineers, lawyers, docs, teachers, etc.  
· Up to 10,000 unskilled workers - not temp.
EB-4 “Special” Immigrants
· Clergy, Former US gov’t employees, etc. 
· See 101(a)(27) for exhausting list. 

EB-5 Investors (may self petition) 
· Make necessary investment (1 mill or 500k in ‘targeted employment’ or rural area) and plan to create 10 US jobs.  
· Visas set aside for investors in ‘regional centers’ approved by USCIS.  



Labor Certification – 212(a)(5) Must show:
· There are not sufficient workers able, willing, qualified and available at the time of the app for a visa and admission to US and at the place where the alien is to perform such skilled or unskilled labor.
· Employment of non-citizen won’t adversely affect wages and working conditions of US workers
Steps:
· Find a foreign worker 
· Check Schedule A – If you’re hiring for what is on Schedule A, you don’t labor cert, just file with CIS.
· Find Prevailing Wage (non-profits are judged differently than for-profits)
· Make Job Description – List all types of tasks that may be required * Specific Vocational Preparation (SVP) 1-9 corresponds with the amount of experience needed (Lawyer=8+) * Can’t ask for more than normally required by occupation * Requirements must bear reasonably to the occupation and are essential to perform job (CFR 656.17 Casebook pg. 364) * If combining jobs, must show that it has been a biz necessity in the past and will continue to be (CFR 656.17h3 pg. 852) * No foreign language requirement, unless it’s like “translator” or they need to talk to non-English people as shown by a) works or plans to work in foreign markets b) detailed explanation of why they need foreign language skills 
· Advertise – Keep paperwork for future audits * Must be lawful, job-related reasons for not hiring USC * Two Sunday advertisements * Bulletin board * Local paper * Employer website
· Recruit – 30-day window * Review all resumes * List all qualifications, find legal basis to disqualify
· Fill out form (ETA 9089) * Keep paperwork for five years for audit.  
Restrictions:
· Can’t make employee pay for it * Expires after 180 days * No substitute for a different person.
Exceptions which bypass Labor Cert:
· INA 212a5ii – teachers, exceptional abilities in science or arts * National Interest Waiver (203b2B – AG may waive for alien’s service in science, arts, business) * Schedule A (Group I: nurses and physical therapists, Group II: those with exceptional ability in arts or sciences and university teachers in arts, sciences with 1 year’s experience and intend to continue practice in US)





Family Categories
	Immediate Relatives 201b – no quotas, country ceilings
· Children of US (unmarried <21, step children)
· Spouses of USC
· Parents of USC (only if USC is over 21)
	Family Preferences 203(a) – quotas and country ceilings (see visa chart)
1. Unmarried sons/daughters of USC (>21)
2. 2a – Spouses/children of LPR (2/3 go here)    2b – Unmarried sons/daughters LPR (1/3)
3. Married sons/daughters of USC (>21)
4. Bros/sister of USC
Children/spouses/parents accompanying and following to join included in all categories (203d) Does not apply to those married after visa issued


Child Status Protection Act (201h) – Determining a child’s “age out” date (for under 21 categories)
· Immediate relatives of USC – age determined at time parent files visa petition 201(f)(1)
· 2a (minor of LPR) but parent naturalizes – age determined at time of parents natz 201(f)(2)
· 2a (minor of LPR) following to join – age determined as of date when visa number is available 203h1A
· But only if the alien has sought to acquire LPR status within one year of availability
· Age is reduced by the period of time consumed while visa is pending 203h1B
Conversion
· If 2a converts to 2b, or 1 converts to 3, aliens petition will automatically be converted to appropriate category and the alien shall retain original priority date issued upon receipt of original petition.  

Parentage/Marriage
Fiallo v. Bell – INA discriminates on fathers and children with respect to differing standards for immigration benefits.  INA can discriminate on the basis of gender and legitimacy if there is a “facially legitimate and bona fide reason.”
Adams v. Howerton – Two steps for a marriage to be recognized for immigration purposes
1) Whether the marriage is valid under state law and 2) if state-approved marriage is covered by INA.
Validity of marriage depends on the place the marriage occurred.   Congress can create an immigration law definition of marriage that differs from the definition of the place where the marriage was created.
Windsor: Invalidated the section of DOMA that defines “spouse” as only man/woman 
Zeleniak: Same sex marriages valid for the purposes of immigration. 

Marriage – Validity judges by the law of the place where it is celebrated.
· Marriages solely for immigration benefits do not count.
· Proxy marriages do not count unless consummated.
· Those that conflict with public policy do not count (polygamy, bigamy, etc.)
Immigration Marriage Fraud Act INA 216 
If marriage is less than 2 years old at the time of admission, IMFA imposes 2-year condition permanent residency.
· Requires marriage to be alive as of the date of the immigration benefit.
· Couple must file joint petition for removal of conditional status at 2-year anniversary of being ADMITTED as LPR (not the date of the marriage!).
· Conditional LPR status does not include aliens who obtained status as ‘following to join.’
Waiver of joint petition requirement:
· Extreme hardship caused by removal or Good faith marriage terminated and alien not at fault for failure to file joint petition. (find INA for this)
· Good faith marriage and spouse/child is battered or subject to extreme cruelty.  
· Abused spouse of USC or LPR (or one whose child is abused) can self-petition (VAWA)


Non-Immigrant Visas – Fixed Period for Specific Purpose
Intent: The law presumes that one is coming to stay permanently.  To be admitted as a non-immigrant, you have the burden to prove that you have a foreign residence with no intent to abandon. 
· F’s Can adjust status * J’s cannot * Dual intent for H-1B, L * No dual intent for B, F
Exception to Visa requirement: Mexico and Canada Visa Waiver program – border crossing card.

Adjusting Status:
INA 245 – certain non-immigrants can become LPR without leaving the US (see below)
INA 248 – certain non-immigrants can switch to different non-immigrant categories without leaving US.
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Inadmissibility
INA 101(a)(13)(a): the terms “admission” and “admitted” mean, with respect to the alien, the lawful entry/inspection into US by immigration officer.
· Arriving aliens (port of entry or aboard interdicted vessels)
Inadmissibility Grounds
212(a)(1) Health
1. Communicable Disease (listed) 2. Not having req’d vaccines (Exception: <10 year old ADOPTED child, but you must promise to get vaccines) (Waiver: VAWA, spouse or child to USC or LPR, Religious/Moral belief, Unsafe Vaccines) 3. Physical or mental disorder that presents risk 4. Drug Abuser/Addict.
212(a)(4) Public Charge - May become PC “at any time” 
· Factors: Age * Health * Family Status * Assets, resources, financial status * Education
· Family-sponsored immigrants can show Affidavit of support (213a): 125% above fed poverty line * support for 10 years or until LPR naturalizes. 
212(a)(2) Crimes – convictions only
1. CIMT – theft, fraud, serious violence (Except: 1CIMT <18 years and more than 5 years before application * Petty crime: Less than 1 year max and served less than 6 months) 
a. 212(h) Waiver: 30g or less or weed, multiple convictions, prostitution, vice and granted immunity
i. Requires: 15 years ago + rehab, OR 
ii. Extreme hardship to USC/LPR spouse/parent/child.  Factors: Qualifying relatives, family ties to US, conditions in country or removal, financial impact, significant health conditions.  
iii. VAWA self-petitioner
iv. Doesn’t apply to murder, torture, LPRs w/ aggravated felonies, LPRS w/ fewer than 7 years’ residence.
v. No judicial review of waiver decisions.
2. Controlled Substance convictions 
3. 2 or more criminal convictions w/ aggregate sentences of 5 years or more
4. Prostitution/commercialized vice 5. Human Trafficking 6. Money Laundering

212(a)(6) Immigration Control
(a) EWI (c) Fraud/Misrepresentation (Waiver 212(i) for spouse/child of USC/LPR if extreme hardship to spouse/parent) (d) Stowaways (e) Smugglers (Waiver 212d11 if you smuggle your own child/spouse) (f) Document Fraud (Waiver 212d12 helping family, abroad temporarily)
212(a)(7) Don’t have documents at application for admission (Waiver 212k possibly if you didn’t know that you needed your docs)
212(a)(9) Previously Removed, Unlawful Presence
· 212(a)(a)(A) – 5-year bar for removal at entry; 10-year bar for removal after hearing before IJ
· 212(a)(9)(B) – 3-year bar if accrue 180-364 days of unlawful presence; 10-year bar if 365+
· Exceptions: minors, asylees, family unity, VAWA, trafficking victims, extreme hardship waiver
· 212(a)(9)(C) – inadmissible if unlawful presence of 1 year (aggregate) after prior removal order + new EWI (Exception on AG consent; VAWA waiver)
Miscellaneous – Polygamists * International child abduction * Unlawful voters (Exception if LPR before 16, parents are/were USC, and reasonably believed was a cititizen * Former citizen who renounced to avoid taxation.

Non-Immigrant Inadmissibility Waivers 212(d)(3) – Broader than immigrant waivers
· Factors: 1. Recentness and seriousness of activity or condition causing alien’s inadmissibility 2. Reason for the proposed travel to US and 3. Positive or negative effect of the planned travel on US interests

Applied to applicants by:
· State dept. when applicants apply for visa at consulate overseas * By Customs and Border Patrol at port of entry * USCIS when non-imm seeks to adjust to LPR * Imm judge when an alien charged with being inadmissible is place in removal proceedings.
Basic Inadmissibility Analysis 
· Does an inadmissibility ground apply?  If not, admitted.  If Yes  Does an an exception apply?  If yes, admitted.  If Not  criteria met for waiver?  If not, excluded.  If Yes  Will officer use discretion and apply the waiver?  If no  excluded

When is LPR “seeking admission”?
101(a)(13)(C) not unless alien has 
· Abandoned/relinquished status * has been absent for continuous 180 days * has engaged in illegal activity after departing * has departed while under removal proceedings * has committed crime 212(a)(2) (except if waived for hardship 212h, or cancellation of removal 240A(a)) * attempting to enter at time/place other than designated by imm officer, or has not been admitted after inspection.




Security/Constitutional Inadmissibility
National Security General 212(a)(3):
1. Espionage, sabotage, unlawful exporting 2. Any other unlawful activity 3. Oppose, take control of, or overthrow US gov’t by force, violence or other unlawful means (can oppose by ‘lawful’ means)
Terrorism 212(a)(3)(B)(i)
· Has engaged in, is engaged, or likely to engage in “terrorist activity” after entry * Incited terrorist activity * Endorsed or espoused terrorist activity * Rep or current member of terrorist organization, or military-type training from or on behalf of t.o. * Spouse/child of anyone who has engaged in t.a. in the last 5 years (except if they didn’t know or renounces t.a.)
· “Terrorist Activities”: Hijack/sabotage a conveyance * kidnap/hostages * violent attack * assassination * use of bio/chemical agent, nuke * Use any other weapon/device with intent to endanger safety of 1+ persons or cause substantial property damage * No exception for repelling an attack * includes resistance groups
· “Engaged in”: Committing, inciting * Preparing, planning * Gathering info on targets * Solicit funds/value * Solicit individuals to engage in * Material support to activity, individual, org.
· “Material support”: No requirement that support benefits t.a. * A small amount is OK * Covers virtually all forms of assistance * T.O. includes all those designated by Dep’t State (2 or more whether organized or not, which engages in, or has a subgroup which engages in t.a.)
· Exception: if person didn’t know and should not have known that org was t.o. * Renouncement
Mandel – Alien Marxist.  If there is a bona fide facially legit reason for exclusion, there will be no judicial oversight.  No constitutional right of entry.
Knauff – War bride from Germany excluded; national security concern.  Whatever procedure authorized by congress, that is due process for alien.  
Yamataya – LPR, been in US 4 days; pauper concern.  Due process is chance to plead her case to imm officer, she just didn’t understand it.  Too band.  
Chew – LPR out to sea for 4 months.  No security concern.  Notice and hearing because treated as a continuous resident.  
Mezei – LPR w/ spouse and kids USC.  Gone 20 months behind Iron Curtain.  National security concern.  Excluded like a non-citizen like Knauff.  No chance to see evidence against him. 
Plascencia – LPR with USC kids.  Smuggled alien over border on 2-day trip.  Due process required. 

Expedited Removal
235(b)(1) Applies to those inadmissible because:
· No valid documents (a)(7) * Fraud/fraudulent documents (a)(6) * Past immigration fraud * EWI + within 100 miles of border + less than 14 days in US
· No hearing, mandatory detention
· Exception: Showing credible fear of torture/persecution if returned.  

Adjustment of Status
Alternative avenue for gaining immigrant status without having to leave US.  Can avoid triggering 3 and 10 year bars for unlawful presence when one leaves.
USCIS examiner or IJ determines:
1. Whether noncitizen meets criteria for an admissions category 2. Whether inadmissibility ground applies 3. Whether criteria for adjustment under 245 are met.
Criteria for adjustment 245(a)
· Inspected, admitted or paroled (Parole: Gov’t allows inadmissible non-citizen into country, doesn’t count as an admission; legal fiction. 212(d)(5)(A) uses: Medical treatment, to appear in court, prevent separation of families, release from detention pending inadmissibility charge.) 
· Lawfully here (immediate relative and battered spouse exception)
· Visa number available now.
Limits on Adjustment 245©
· C2 – an alien who accepts unauthorized employment or is in unlawful immigration status, or who has failed to maintain continuously lawful status since entry are ineligible (Immediate relatives of USC exempted)
· C7 – an alien seeking employment-based visa who is “not in lawful non-immigrant status”
· C8 – alien who has been while unauthorized or who has otherwise violated the terms of a non-immigrant visa.
· Exception: 245(k) Employment-based preference – can adjust if not out of lawful status or engaged in unlawful work for more than 180 days. (EWI nanny can adjust for EB immigrant if in US for less than 6 months)
DHS Discretion Factors 
· Family ties in US * Hardship in travelling abroad * length in US * Preconceived intent to remain * Any violations of immigrant laws

Removal Grounds
Immigration Control 237(a)(1)
A. Inadmissible at time of entry B. Non-citizen presently in violation with this act or any other law C. failure to maintain or comply with conditions of non-imm status E. Alien Smuggling G. Marriage Fraud
· Immigration Control Waiver: 237(a)(1)(H) – Available to those with LPR/USC relatives removable because inadmissible due to doc/marriage fraud and are in possession of immigrant visa.  Family unity.  Also VAWA.

Criminal Grounds 237(a)(2)
· CIMT * Aggravated Felonies * Drugs * Firearms offenses * Domestic violence crimes 
Other:
· Failure to register/change of address/Fraud 237(a)(3)(A, B, C) * Terrorism/National Security 237(a)(4) (same as inadmissibility factors) * Public charge 237(a)(5) * Serious adverse foreign policy consequences to US 237(a)(4)(C) * Nazi persecutors (a)(4)(D) * Commission of server violations of religious freedom (a)(4)(E)
Harisaides – Gov’ts right to extinguish hospitality is asserted.  Any exclusion reform lies with Congress.  Force and violence not protected by 1st.  Retroactivity is fine because removal is civil, not criminal, proceeding.
Padilla v. Kentucky – Criminal defense attorneys need to advise clients on possible deportation consequences.  

Criminal Alien Program (CAP) – Removal proceedings while noncitizen is incarcerated on criminal charges 66% of interior removals via CAP
Priority Removal Program (PRP) – screens for removable noncitizens as they are booked into jails.
National Fugitive Operations Program – Targets at-large criminals.  
Conviction requires:
· Court ordered judgment of guilty; or no-contest or guilty plea AND * Infliction of punishment/restraint.


CIMT in context of Removal
1. Intent to defraud or steal with intent to permanently deprive * Intent to cause or threated great bodily harm * Malice is an element * Some sex offense with “lewd intent”
· 1 CIMT conviction within 5 years of admission (when you COMMITTED the crime) and 1+ year sentence MAY be imposed * 2 CIMT anytime after admission regardless of sentence
Aggravated Felony in context of Removal 
· Sentence does not matter 
· Murder, rape, sex abuse of minor, drug trafficking, firearms, ransom, child porn, prostitution, invol. Servitude, nat’l security, alien smuggling, illegal reentry after AgFel removal + others
· Needs One year + term of imprisonment
· Crime of violence (element of use/attempted/threated phys. force.  Felony where substantial risk to others inherent in committing), theft/burglary, doc fraud, counterfeiting, forgery, bribery, others
· Needs $10k+ loss
· Fraud/deceit, money laundering, tax evasion
Domestic Violence in context of Removal
· Crime of violence + current/former spouse or similar.  Not AgFel, doesn’t need one-year imprisonment
Drug Convictions in context of Removal 237(a)(2)(B)(1)
· All convictions, anytime after admission except single offense of 30g or less of weed
Classifying Crime
· Categorical approach:  Look at statute, MUST it be a CIMT?  If not, it’s not a CIMT even if can be.
· Modified Categorical: Even if there are non-CIMT versions, it may be considered a CIMT.  

Relief from Removal
Retain or Gain Legal status
1. Adjustment 212(h) waiver of inadmissibility to certain crimes, then adjust to LPR 2. 240A Cancellation of removal (results in LPR) 3. Asylum
To avoid removal
1. Prosecutorial discretion 2. Deferred action: humanitarian considerations 3. Stay of removal

Removal without 212(a)(9)(A) Re-entry Bars
· Voluntary Departure: At start of removal proceedings 240B(a)  - Avoids removal order reentry bar * Must request prior to master calendar hearing * no additional relief may be requested * No AgFel * No prior order of voluntary departure when applicant was EWI
· At the end of removal proceedings 240B(b) – have 60 days to leave; 1 year physical presence prior to NTA; GMC for 5 years; Avoids removal reentry bar; bond required
· Adjustment as Relief from Removal
· Show evidence that you have a basis for becoming immigrant (i.e. relative) * Apply for adjustment and seek a 212(h) waiver if need be.

Cancellation of Removal 240A
(a) LPR for at least 5 years * Resided continuously in US for 7 years after admission * No AgFel
(b) Non-LPRs * continuous presence for at least 10 years before application * Good moral character for 10 years prior (101f) * Not convicted of crime that would make inadmissible OR deportable * Removal would result in “Exceptional and extremely unusual hardship” to LPR/USC spouse/parent/child
Clock-stopping 
· 240A(d)(1) Notice to Appear stops clock on continuous residence and physical presence
· Criminal offense stops clock continuous residence and physical presence
· 240(d)(2): >90-day departure or aggregate 180 days outside US breaks phys. presence (LPRs fine)
“Exceptional and Extremely Unusual Hardship”
1. Must be USC/LPR spouse/parent/child
2. “Substantially beyond that which would ordinarily be expected to result from departure.”
3. Factors: Age/health/circumstances/standard of living
Gonzalez - Yes, qualifies
Age 12, 11, 8, 5, 15, 16
Health - Fine
Circumstances - all in US/single parent
Standard of Living - little assets, no job prospects
Other - parents in US, no child support, no Spanish

Refugee/Asylum
Refugee – someone in their own country who applies for protection from new country.  Unwilling or unable to avail himself to countries protects because of well-founded fear of persecution on grounds.
Asylee – outside of your own country asking for protection
1. Race 2. Religion 3. Nationality * Political Opinion * Particular Social Group
Benefits of Asylum
· Not permanent, but often indefinite * Adjust to LPR after 1 year * Work authorization after 180 days * Family reunification possible * Travel OK * Access to some public assistance
Application
· Affirmative straight to USCIS office * Defense in removal proceedings * Defense to expedited removal
Eligibility Analysis
1. Unwilling or unable to return
2. Because of persecution OR well-founded fear of persecution
a. Persecution: threat to life or freedom, including death, torture, beatings, imprisonment, economic harm of basic necessities on account of one of 5 grounds.  
b. Sources of harm: Disproportionate punishment/illegitimate laws * Sanctions applied without underlying law * No judicial procedure * Sanctions for actions that may not be legitimately criminalized (opinions, religion, etc.)
3. On account of (nexus)
4. One of five grounds: race, religion, nationality, political opinion, PSG. 
Particular Social Group:
a. Bound together by an innate or fundamental characteristic that you can’t change or shouldn’t be asked to change (Acosta) b. Voluntary associational relationship/cohesive/homogenous group c. Particularity + Social Distinction
· No “PSG of one”, “doesn’t want to conform” is not enough, must be something you can NOT change.
Limits on Asylum
· Filing deadline – must be filed within 1 year arrival in US (doesn’t apply to defensive claim 208a2B)
· Firmly resettled – ineligible if, prior to arrival in US, entered another nation with, or received, offer of permanent status, citizenship or other permanent resettlement 208b1Avi
· Being a persecutor yourself – very broad, includes involuntary action and duress.
· Serious crimes, danger to community 208b2A

Asylum Cases
	Matter of S-E-G/Matter of M-E-V-G (very similar)
PSG= male youths who lack stable families and meaningful adult protect, low income, who live in MS 13 areas and refuse gangs + family members. NOT a PSG – Particularity: can change income/where live/youth.  Social distinction: not cohesive/can’t identify
	Fatin v. INS
PSG=women in Iran who refuse to conform.  She just would resist gender restrictions.  Only would apply to those who flat-out REFUSED to change, and she didn’t say that. No asylum.  

	Matter of R-A- Horrible abuse to wife.  Well founded fear of returning.  No group because husband is only targeting her.  PSG of ONE.  But since cops didn’t help; she’s “victim of domestic violence who the authorities refuse to protect.  Still not “immutable” though.  She can leave, and no social distinction.  



Prosecutorial Discretion
Enforcement Priorities:
1. National Security/Public Safety  2. Recent Illegal Entrants  3. Integrity of Immigration System

Deferred Action of Childhood Arrivals (DACA)
· No lawful status * Defers action for 2 years * Stops you accruing unlawful presence 
· Provides work authorization document * Can obtain SS# * Can be renewed after 2 years
· In certain states, can apply for state ID and Driver’s License
Requirements: 
1. Youth is at least 15 years old at the time of his filing request.
a. Except youth currently in removal proceedings; has a final order of removal; or voluntary departure order.
2. Was under the age of 31 as of June 15, 2012
3. Came to US before his 16th birthday; if youth has entered and left US before age 16, he will have to show established residency in US before age 16. 
4. Has continuously resided in US since June 15, 2007, up to present time
5. Was physically present in the US on June 15, 2012, and at the time of making his request for DACA
6. EWI before June 15, 2012, or his lawful immigration status expired as of that date.
7. Is currently in school, has graduated, or obtained GED (or certificate) or is honorably discharged veteran of Armed Forces.
8. Has not been convicted (as an adult) of a felony, significant misdemeanor, three or more misdemeanors, and does not otherwise pose a threat to security/public safety. 
Travel with DACA 
· May not travel outside US unless request has been approved; those who do will lose DACA status
· Will be inspected at border when you return with possibility of being denied re-entry
· May travel for * Humanitarian reasons (health services, funerals, etc.) * Educational (semester abroad) * Employment (overseas assignment, interviews, conferences, etc.)
Deferred Action for Parents of USC/LPRs (DAPA)
· Employment authorization * Deferral of removal proceeds for 3 years * SS# * Driver’s License
Requirements:
· Parent of child born on or before November 20, 2014 who is USC or LPR
· I have resided in US since January 1, 2010 w/ only brief or casual absences from US
· Physically present on and after 11/20/14 with no visa or legal status
· No serious crimes in US or elsewhere; no other reason to prevent US from exercising discretion.

Detention
Arriving, may be inadmissible – 235(b)(2) Mandatory Detention
· If the examining immigration officer determines that alien seeking admission is not clearly and beyond a doubt entitled to be admitted (unsure of admissibility), the alien shall be detained for a proceeding under 240.
· Exceptions: Crewman, stowaway, those subject to expedited removal, arriving on land via Canada/Mexico
· Exception may not apply in the case of mass influx, national security.
· Refrain from detention possibly if: serious medical issue, pregnant, certain juveniles, witnesses in gov’t proceedings, detention not in public interest.  
Pending Removal Proceedings – 236(a) Not always Mandatory
· Agency discretion not to detain 236a
· Released on bond by immigration official or IJ/BIA – 236a2A
· Paroled 236a2B
is mandatory when
· Inadmissible due to criminal or terrorism grounds
· Deportable due to CIMT + 1 year sentence, 2+ CIMT, AgFel, Drugs, Firearms, Misc. 2376c1B, terrorism
Post Removal Order – 241(a) 
· Detention during 90-day removal period.
· Can avoid or be released
· After 90-day removal period, there is agency discretion to release with supervision 241a3
· Or continue to detain under a6 if:
· Inadmissible, or
· Removable because violated status or entry conditions, criminal violations, or security
· A risk to the community or unlikely to comply with the order of removal
Rights of Detained:
· Right to apply for asylum * Right to communicate with consulate or officers of their home country * the right to be represented by counsel, but not at gov’t expense (unless incompetent) * The right to challenge transfers to other detention facilities that might interfere with right to counsel * Medically adequate treatment * Access to free legal service lists/numbers * Right to self-help/legal material.

Zadvydas v. Davis – Does post-removal period statute authorize A.G. to detain removable alien indefinitely after 90-day removal period?  No.  In light of constitution’s demands limits an alien’s detention to that reasonably necessary to effectuate removal.  About 6 months, then re-hearing.  

Enforcement 
US v. Arizona – struck down “arrest if probable cause to believe that person has committed any public offense that makes person deportable” section.  Fed law preempts, and discretion is part of immigration policy. 

E-Verify – employer tool to verify the work authorization of employees.  Not required in CA, but available.
Montero-Camargo (2000) – Demographics have changed, race/ethnicity may not be considered by BP
Manzo-Jurado (2006) – Race/ethnicity may be relevant where Hispanics are rare.  
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