Immigration Outline
I. Foundations of Immigration Law
a. “Jus sanguinis”: Right of blood
i. Conferral of nationality based on descent
ii. The law is consistent except when it’s only one citizen parent
iii. INA 301: Married Parents
1. The following shall be nationals and citizens of the U.S. at birth:
a. A person born in the U.S. and subject to the jdx thereof;
b. Indian, eskimo, etc.
c. A person born outside of U.S. to U.S. citizen parents, one of whom resided in U.S. prior to person’s birth
d. A person born outside of the U.S. and its outlying possessions to a U.S. citizen parent who has lived in U.S/territory for at least one continuous year prior to birth, and the other of whom is a national, but not a citizen of the U.S.; 
e. A person born in an outlying possession of the U.S. of parents one of whom is a citizen of the U.S. who has been physically present in the U.S. or one of its outlying possessions for a continuous period of one year at any time prior to the birth of such person; 
f. A person born outside the geographical limits of the U.S. and its outlying possessions of parents one of whom is an alien, and the other a citizen of the U.S. who, prior to the birth of such person, was physically present in the U.S. or its outlying possessions for a period or periods totaling not less than five years, at least two of which were after attaining the age of fourteen years (MORE IN SECTION)
g. A person born before noon on May 24, 1934, outside the U.S. of an alien father and a mother who is a citizen of the U.S. who, prior to the birth of such person, had resided in the U.S.
iv. INA 309: Unmarried Parents
1. Provision (a) is specific to unmarried U.S. Citizen fathers – must satisfy 5 years residence, 3 of which are after age 14
2. Provision (c) is for unmarried U.S. Citizen mothers – only need 1 year residence
b.  “Jus Soli”: Right of land
i. Conferral of nationality based on birth within the national territory
ii. 14th Amendment gives this right
c. INA 101(a)(33): Residence 
i. Residence is the place of general abode. Principal, actual dwelling place in fact, without regard to intent
d. 14th Amendment: All persons, born or naturalized in the U.S. and subject to the jdx thereof…”
i. What does it mean to be subject to jdx? Majority in Wong Kim Ark says it means born in U.S. territory.
1. Dissent in this case says Subject to jdx means allegiance to government.
ii. Current debate: should alien children born in U.S. be given automatic citizenship?
1. Birthright citizenship is a policy issue
II. Citizenship 
a. Under Jus Soli and Jus Sanguinis, don’t need to do anything to become a citizen.
b. Naturalization requires action to be a citizen.
c. Questions to ask when analyzing citizenship/naturalization situation:
i. Is individual already a citizen or national of U.S.?
ii. If not, does naturalization category apply?
iii. If so, is individual ineligible to naturalize?
iv. If not, are requirements for naturalization met?
d. Step 1: Is individual already a citizen or national?
i. Birthright citizenship (INA 301-308, 309)
ii. Derivative Citizenship (INA 320)
1. INA 320: Derivative Citizenship
a. A child born outside of US automatically becomes a citizen of US when all following conditions have been fulfilled:
i. At least one parent of the child is a citizen of the US, whether by birth or by naturalization
ii. The child is under age 18
iii. Child is residing in US in legal a physical custody of citizen parent pursuant to lawful admission for permanent residence
iii. What is a national? (INA 325)
e. Step 2: Does naturalization category apply??
i. Spouse of US citizen (INA 319)
ii. Child of US citizen (INA 320, 322)
iii. Former citizen (INA 324, 327)
iv. Permanent Residents (INA 316, 318, 326)
v. Military service (INA 328, 329, 329A)
vi. Alien Enemy (INA 331)
f. Step 3: Is person ineligible?
i. Ideological exclusion (INA 313)
ii. Military deserters or users of alienage exemptions (INA 314, 315)
iii. Finding of deportability or pending removal proceedings (INA 318)
1. “no person shall be naturalized against whom there is a final order of deportability or arrest warrant”
g. Step 4: Are requirements met?
i. Age
ii. Residence (INA 316, 319)
1. LPR for at least 5 years prior to application; 3 years if spouse of a USC (or battered spouse or child); possibly no residence requirement if in military – 
§ 316(a), 319, 328, 329
2. AND 2.5 years physical presence in US
iii. Continuous presence (INA 316)
iv. Knowledge of English language, history, government (INA 312)
1. Applicant must demonstrate “a knowledge and understanding of the fundamentals of the history, and of the principles and form of government, of the U.S.”  INA 312(a)(2)
2. Applicant must demonstrate “an understanding of the English language, including an ability to read, write, and speak words in ordinary usage in the English language.”  INA 312(a)(1)
v. Good moral character (INA 316)
1. Looks at last 5 years of LPR
2. But Attorney General has discretion to look past last 5 years
3. 101(f) defines good moral character 
vi. Oath of Allegiance (INA 337(a))
vii. Attachment to Constitutional Principles (INA 316(a))
III. Constitutional Issues
a. Immigration law is governed by 5th (Federal) and 14th (state) Amendments
i. 5th Amendment: “Any government action that deprives life, liberty, property without due process is unconstitutional”
ii. 14th Amendment: “Nor will it deny any person within it’s jurisdiction the equal protection of the laws”
b. Two types of Due Process: Substantive and Procedural
i. Substantive – Interpreted by judges and legislature
1. Ex: Right to privacy
ii. Procedural: Individual rights to process of law when government is trying to take away life, liberty, or property
1. Procedural due process rights are generally given to non-citizens
a. All people within the U.S. have Constitutional rights, even non-citizens (location important here)
b. Procedural due process is generally notice and a hearing
2. Factors relevant to whether person gets procedural due process:
a. Physical location
b. Type of current status
c. Length and type of prior presence
d. Reason and length of LPRs absence
e. Reliance on U.S. government for exit and entry
f. Detention
iii. Modern due process analysis: Is there a life, liberty, or property interest at stake?
1. Higher stake = higher risk of error, so need to provide full hearing
2. Matthews Test
a. Alien’s Interest at stake
b. Government interest at stake
c. Risk of erroneous deprivation of interest, as well as value of additional or different procedural safeguards
c. Equal Protection Doctrine  - prohibits discrimination based on suspect motivations
i. Equal protection is a substantive due process right
ii. State/governmental action that discriminates triggers three different levels of judicial scrutiny depending on what interest is at stake.
1. Strict Scrutiny
a. Involves suspect class (race, national origin, sometime alienage) and sometimes a fundamental right
b. Requires narrow tailoring to promote a compelling interest – judges must decide that law is necessary to promote the compelling interest
2. Intermediate Scrutiny
a. Involves quasi-suspect class (gender, illegitimacy, and sometimes alienage) and sometimes a fundamental right
b. Requires a substantial relationship to an important interest
3. Rational Basis Scrutiny
a. Involves non-suspect class (economic class, etc.)
b. Requires a rational relationship to a legitimate purpose that does not violate the Constitution
c. “Statute is constitutional is facially legitimate and there’s a bona fide reason for discrimination”
4. Bona Fide Level (from Fiallo)
iii. Equal protection claims are stronger outside the immigration context
1. Constitutional law relating to immigration differs from constitutional law relating to noncitizen immigrants.
d. Plenary Power Doctrine – Executive Branch (President) and Congress have power to regulate immigration
i. U.S. is a sovereign nation and has power to decide who to let in and let stay
ii. Plenary power only applies to immigration issues
iii. Limit to plenary power – Case is eligible for judicial review when Constitutional issues are at stake
e. Limits to Immigration Power?
i. Procedural Due Process
1. Some procedural due process required to deport, especially for LPRs
2. Some procedural due process required to exclude returning LPRs and some non-citizens
3. Procedural due process required for punishment, e.g. hard labor
a. Deportation is NOT punishment
ii. Substantive Due Process
1. Alienage and national origin are protected categories for discrimination
a. BUT generally does not extend to immigration matters
2. Immigration status is not a protected category so rational basis scrutiny applies
3. No Substantive due process right to be admitted or to remain
a. Plenary power says congress gets to decide who can enter and who can remain
4. Substantive due process only when citizen interests are at stake
f. Immigrants have no due process rights to immigrate
i. No Right to enter/remain in country as a non-citizen
g. Chae Chan Ping –Congress controls immigration
i. Congress has power to pass laws excluding non-citizens
h. Fong Yue Ting – Deportation is Constitutional
i. Dissents – difference between exclusion and deportation – deportation needs more due process. 
i. Wong Wing – Gave immigrants more procedural due process rights
i. No punishment without jury trial
ii. Hard labor while waiting to be deported is punishment
j. Yick Wo – Equal protection applies to discriminatory enforcement of city ordinance against Chinese launderers
i. Equal Protection applies to non-citizens regarding non-immigration matters
ii. Why doesn’t the protection under Yick Wo apply to exclusion cases? Mostly because the exclusion cases involve immigration question, while Wo did not deal with an attempt to exclude or expel immigrants. 
iii. Can’t have a law that prohibits one group of people from doing something other groups are allowed to do – that’s equal protection.
k. Yamataya – Japanese citizen who entered then detained was entitled to procedural due process – but she was given a hearing (even though she couldn’t understand it), which satisfied procedural due process
i. Because she was already in the country, she gets more due process than if she was outside the borders seeking admission
l. Knauff – Foreign spouse of U.S. citizen denied entry on national security grounds
i. Court says she is not entitled to be given specific reason for denial – national security grounds is enough
ii. Challenges exclusion without being given opportunity to address reasons government wouldn’t admit her (exclusion without hearing) BUT court says national security concerns justify lack of due process
1. Plus, exclusion has less protection
m. Chew – LPR cannot be excluded without hearing and is entitled to due process
i. More rights because returning resident, not first-time visitor
n. Mezei – Exclusion case – Court says no due process needed because he is being excluded, not deported, and thus doesn’t get due process
i. No right to enter, therefore no right to a hearing
ii. First-time entrants do not have an procedural due process rights (with possible exceptions)
iii. Also holds that if national security is at stake, no due process rights (Both Knauff and Mezei decide this issue)
o. Plascencia- LPR – Government tried to exclude her, but was allowed procedural due process
i. Court says she should have been treated as a deportation status, not an exclusion status
p. Din – Living with a spouse is not a fundamental interest, so no deprivation of interest here.
q. Current Law focuses on inadmissibility – based on admission status, not physical location
IV. Enforcement Structure
a. Citizenship and Immigration Services (USCIS) does Visa and naturalization applications
b. Criticism of immigration structure – Judges who do immigration proceedings are under Department of Justice
i. Lack of impartiality
c. Administrative courts defer to Congress on meanings of statute – but what if meaning is unclear?
i. 2-Step Process (from Chevron):
1. Has Congress spoken on meaning and intent of statute?
a. If yes, end of matter
b. If no, defer to BIA as long as admissible
ii. Chevron is standard for statutory interpretation and Brand X is an example of when court overruled BIA’s interpretation (because Congress was clear in its meaning)
iii. If BIA interprets an unambiguous statute the wrong way, Fed Court of Appeals can overturn BIA holding. BUT if statute is ambiguous and BIA has interpreted, Court of Appeals is bound by BIA interpretation
d. Writ of Habeas can be filed to court to protest deprivation of right
e. Department of Health and Human Service (DHS) – people getting green cards need to be examined by a government doctor to make sure they don’t have health problems
f. State Department – Issues visas for people outside the U.S. through consular office in immigrant’s home country
V. Immigrant Categories
a. Three major Categories:
i. Non-Immigrants
ii. Immigrants – seeking permanent residence
iii. Refugees & Asylees
b. Within Immigrant Categories, three categories:
i. Family-Sponsored
1. Immediate Relatives (no quotas) – INA 201(b)
2. Family-Sponsored Preferences (subject to quotas) – INA 203(a)
ii. Employer-Sponsored
iii. Diversity – INA 203(c)
iv. Following Provision – 203(d)
c. Family Categories
i. Immediate Relatives – no quotas, no per-country ceilings
1. Children of U.S. Citizens – 101(b)(1)
a. Under 21
b. Unmarried
c. Stepchildren sometimes apply
d. INA 101(b)(1) gives all definitions for a “child”
2. Spouses of U.S. Citizens – 101(a)(35)
3. Parents of U.S. Citizens – 101(b)(2)
ii. **Immediate relatives of citizens don’t count towards quotas**
iii. Family Preference Categories – INA 203(a) – **Subject to quotas and per-country ceilings**
1. Unmarried sons/daughters of U.S. Citizens (21+)
2. 2A – Spouses & Children of LPRs
3. 2B – Unmarried sons/daughters of LPRs (21+)
4. 3- Married sons/daughters of U.S. citizens (21+)
5. 4 – Brothers and sisters of U.S. citizens 
iv. Every Country in the world is given the same numbers of visas
1. On average, per-country limit is 25,000
2. Facts addressing legal immigration process on exam will need a visa bulletin
a. Date on bulletin shows date of most current application filing that USCIS is looking at
b. “C” means current
c. “Country of Chargeability”= country you’re applying from
d. Visa bulletin is for employment-based and family-based immigrants
v. Fiallo – Can exclude illegitimate non-citizen children of U.S. Citizen fathers from definition of “child” (101b1) and non-citizen father of illegitimate children from the definition of “parent” (101b2)
1. P tried to say this was based on sex discrimination (against father) and illegitimacy discrimination
2. Majority upholds government power to make immigration restrictions based on gender and legitimacy
a. Sex and legitimacy issues are OK when dealing with immigrant admission
3. Standard here is rational basis standard because gender is not a highly suspect category – facially legitimate & bona fide reason for discrimination
a. Perceived absence of close family ties in most cases
b. Administrative problem of proving paternity
4. Ping said that government has plenary power to exclude. In Fiallo, court treat this as an admissions case 
vi. Marriage
1. Current rule: Marriage is valid for immigration purposes if it’s valid where it originated
a. Before Obergefell, Congress wanted marriage to be between and man and a woman, so INA only applies to man/woman marriage
i. Inappropriate for INS to expand meaning of spouse 
ii. Before DOMA was repealed, even if state recognized same-sex marriage, marriage still wasn’t valid for immigration purposes
2. Immigration Marriage Fraud Amendment of 1986 (IMFA)
a. If marriage is less than 2 years old at time of admission, IMFA imposes a 2 year conditional permanent residency
b. Requires marriage to be alive at date of the immigration benefit AND 2 years later
c. Couples must file jointly petition for removal of the conditional status at 2 years after admission
i. Can be filed up to 90 days before the 2 year mark	
d. Hardship waiver available under 216(c)(4) if:
i. Extreme hardship caused by removal, OR
ii. Good faith marriage terminated and alien not at fault for failure to file joint petition, OR
iii. Good faith marriage and spouse/child battered or subject to extreme cruelty
iv. Death of Spouse
e. Exception to joint filing: VAWA self-petition
i. Abused spouse of U.S. Citizen or LPR
ii. Abused child of U.S. Citizen or LPR
iii. Spouse of U.S. Citizen or LPR whose child is abused
iv. Need to show:
1. Bona fide marriage to citizen or LPR
2. Abuse
3. Good moral character
v. Process for self-petition
1. Letter (brief)
2. Declarations and evidence
3. Form 1-360
a. Pay fee or get fee waiver
4. Employment Authorization (1-765)
5. Application for adjustment of status if citizen spouse
a. Immediate adjustment – no priority date issue
6. Prima Facie eligibility notice
7. Work authorization if spouse is citizen
8. Grant and deferred action (delays up to one year)
a. Work authorization if spouse is LPR
9. Available priority date if spouse is LPR
10. Adjustment interview
a. Subject to inadmissibility grounds
vii. 204(g) – person who gets married during deportation proceedings cannot be eligible for an immediate relative visa until they have lived outside of US for 2 years after the marriage was entered into.
1. UNLESS: Can prove through clear & convincing evidence that marriage was bona fide/in good faith & not for purposes of getting a green card
viii. 203(d) – a child or spouse who is unable to get their own visa can follow their spouse or parent when they travel here and be subject to same status and priority order. 
d. Employer-Sponsored Visa Categories – INA 203(b) – makes person an LPR
i. 5 major categories
1. Preference 1: Priority Workers (No labor certification required)
a. Persons of extraordinary ability
b. Outstanding Professors and Researchers
c. Multinational executives and managers
d. Don’t want to make admission contingent on job offers
e. 40,000 allowed per year
2. Preference 2: Advanced Degrees or exceptional abilities (Requires labor certification)
a. Professionals holding advanced degrees (National Interest Waiver per 203(b)(2)(B) possible)
b. Exceptional ability in arts, science or business (National Interest Waiver per 203(b)(2)(B) possible)
c. 40,000 allowed per year 
d. Normally needs labor certification, but can also get a National Interest Waiver
i. 3 Prongs to meet for National Interest Waiver
1. Noncitizen will be employed in an area of substantial intrinsic merit
2. Proposed benefit will be national in scope
3. The petitioner seeking the waiver must persuasively demonstrate that the national interest would ne adversely affected if a labor certification were required
3. Preference 3: Skilled workers and professionals (Requires labor certification)
a. Skilled workers in short supply 
b. Professionals with B.A. degrees – 30,000 allowed
c. Other low-skilled workers – 10,000 allowed
d. Combined occupations don’t work for this category – research assistant cannot also be a domestic worker
4. Preference 5: Investors (can self-petition)
a. Need to invest $$ and create 10+ jobs
b. Objective is for foreign investors to invest where U.S. has a need
c. 10,000 allowed per year
d. 2-year conditional period similar to IMFA
ii. Labor Certification Process – INA 212(a)(5)
1. Current law assumes foreign labor is not needed, and it is up to employee to prove otherwise
a. 212(a)(5)- Labor Certification Requirements
i. Must prove there are not sufficient US workers who are able, willing, qualified, and available at the time of the application for immigrant visa and at place where alien would work AND 
ii. Must prove that employment of alien will not adversely affect the wages and working conditions of workers in the US
2. Employers need to make a good-faith recruitment effort for US workers 30-180 days before filing an application. Certification will be denied if recruitment is inadequate
a. Must advertise the job
b. Must offer the “prevailing wage”
3. Job requirements must not be unduly restrictive
4. Must show a business necessity (Information Industries)
a. Reasonable relationship between job requirements and occupation
b. Job requirements are essential to perform, in a reasonable manner, the job duties
5. Restrictions on labor certification
a. Can’t make employee pay for it
b. Expires after 180 days
c. Can’t substitute a different worker if first one falls through
i. Certification is unique to the employee
d. If employee denies intent to fulfill employment, labor certification will be denied
6. In reality, most labor certification applications are filed for employees who are already working for the employer in some type of nonimmigrant status with work authorization
a. Raises a common reason for denial – that employee acquired some of the necessary skill while being trained. This means company could hire a US worker with lower skills that they’re requiring and train them too. 
e. 203(c) - Diversity Lottery
i. No visas for high-admission states (see bulletin)
ii. Must have a high-school education
iii. Must have at least 2 years work experience or training in an occupation that requires at least 2 years of experience or training
VI. [bookmark: _GoBack]Nonimmigrant Categories – (Textbook pg. 400)
a. Governed by INA 101(a)(15)
b. Categories of non-immigrant:
i. Visitors for business (B1)
ii. Visitors for pleasure (B2)
iii. Students (Academic –F, Vocational –M, Exchange Program – J)
iv. Temporary Workers (H-1B, H-2A, H-2B)
v. Treaty Traders and Treaty investors (E)
vi. Intra-Company Transferees (L)
vii. Fiancés of U.S. citizens (K)
viii. Extraordinary Abilities – Athletes and Entertainers (O,P)
ix. Victim Visas (U,T)
1. U-Visas are easier to get than T-Visas
c. INA assumes immigrant intent for all admissions. To prove temporary intent, must show residence in home country with no intent to abandon
d. Non-Immigrant Visa Process
i. Apply from home country
ii. Go to U.S. Consulate in home country and have consular interview
iii. If granted, receive a visa
e. It’s normal for people with non-immigrant visas to adjust status to other non-immigrant status or to immigrant status
f. Derivatives of non-immigrant (spouse and children) can also receive visas under certain non-immigrant statuses
g. Dual intent is only allowed under H-1B, L-1, E, O categories
h. P is less accomplished than O, but still must be members of internationally recognized organization
i. No dual intent for P visas or O-2 (O-1 support) visas
ii. P and O spouses and children can come, but cannot work
i. Difference between E-Visa and EB-5
i. EB-5 requires $500k and development of jobs and are temporary green cards
ii. E visas are temporary for people under treaties. Purpose solely to carry out investment under a treaty
j. L visa holders must render services in a capacity that is managerial, executive, or involves specialized knowledge
k. H-1B limited to 65,000 per year but exceptions apply! 511,000 admissions in 2014 (but that can include people coming multiple times)
l. H-2A is temporary guest worker in agriculture
i. No quotas
ii. Need labor certification
iii. INA 218(a)(1) – For H-2A labor certification, must show there are not sufficient citizen workers who are able, willing, qualified and available at time and place needed to perform labor, AND the employment of alien workers won’t adversely affect the wages and conditions of similar U.S. workers
1. Employer must first try to hire U.S. workers
m. H-2B is other temporary workers (non-agriculture)
i. Cap of 66,000
ii. Nature of need for duties performed that determines temporariness
1. Generally, position for 1 year or less, but can be up to 3 years
iii. Need a labor certification
VII. Admissions Procedures
a. INA 101(a)13(A) - Admission is defined as “lawful entry after inspection and authorization by an immigration officer” 
i. LPRs coming back into the US are generally not seen as seeking admission (with exceptions)
b. Immigrant Admission Procedure (Employment-Based)
i. Step 1: File for labor certification
ii. Step 2: File petition for immigrant visa w/ USCIS (INA 204(a)(1))
1. Family Member (Form 1-130)
2. Employer (I-140)
3. Self-Petitioner (204(a)(1))
iii. Step 3: Consular review in home country, then CBP at border OR adjustment of status (for when immigrant is already in U.S)
c. Adjustment of Status
i. Replaces traveling oversea to do a consular interview to obtain a visa
ii. Beneficial because immigrant doesn’t need to leave country to do consular interview
iii. Adjustment of status can be a deportation defense
iv. Also important because if immigrant is here without status and leaves to do interview, might not be let back in
1. Could trigger 3-year bar if immigrant has been unlawfully present for 180 days – 1 year
2. Could trigger 10-year bar in unlawfully here for more than 1 year
3. INA 245(i): Way to circumvent 3-year and 10-year bar: Those who entered without inspection before December 21, 2000 but who would be eligible to adjust status AND who have applied for a visa/labor certification by April 30, 2001. If approved, can adjust to LPR
v. Obstacles for immigrant who wants to adjust status:	
1. Criminal history
2. Immigration violations
vi. Adjustment of status procedure: USCIS or immigration judge determines:
1. Whether noncitizen meets criteria for an admissions category
2. Whether an inadmissibility ground applies
3. Whether criteria for adjustment under INA 245 are met
vii. 245(a): Status of anyone admitted or parolled into the U.S. may be adjusted by the Attorney General, in his discretion to that of an LPR if:
1. Alien makes an application for adjustment
2. Alien is eligible to receive an immigrant visa and doesn’t violate any inadmissibility grounds, AND
3. Immigrant visa is immediately available at time application is filed
viii. Criteria for Adjustment of Status
1. Does 245(a) apply?
a. Was noncitizen admitted or paroled?
b. Lawfully here (immediate relative and battered spouse exception)
c. Is a visa available now? (See chart)
2. If 245(a) met, does 245(c) bar using 245(a) to adjust?
a. (c)(2) – an alien who accepts unauthorized employment or who is in unlawful immigration status on the date of filing for adjustment of status or who has failed to maintain continuously lawful presence in the US
b. (c)(7) – an alien who seeks adjustment and is not in a lawful nonimmigrant status
c. (c)(8)- Any alien who was employed while he was an unauthorized alien, or who has otherwise violated the terms of a nonimmigrant visa
3. If 245(c) bar applies, does employment-based preference exception 245(k) nevertheless allow adjustment?
a. Can adjust under 245(a) if not out of lawful status or engaged in unlawful work for more than 180 days
4. DHS has discretion to permit adjustment of status
a. Factors they look at:
i. Family ties in U.S.
ii. Hardship of traveling abroad
iii. Preconceived intent to remain
iv. Length of residence in U.S.
v. Repeated violations of immigration law
d. After 1996, inadmissibility and deportability were dependent on admissions status, not physical location
VIII. Inadmissibility 
a. When do Grounds of Inadmissibility apply?
i. When seeking “admission”
ii. What changing nonimmigrant statuses
iii. When adjusting status
1. During adjustment process, inadmissibility grounds are re-tested
b. An erroneous admission when a person is a child counts as a legal admission, but an adult who knowingly enters without documentation is fraudulent and inadmissible
i. BUT a technical error on the government’s part may make someone legally admitted even if they weren’t eligible
c. Basic Inadmissibility Analysis
i. Does an inadmissibility ground apply?
1. If no= admitted!
2. If yes, Step 2
ii. Does an exception apply?
1. If yes=Admitted!
2. If no, Step 3
iii. Are the criteria for waiver met?
1. If no= Denied
2. If yes, Step 4
iv. Will immigration officer exercise discretion to apply the waiver?
1. If no= excluded
2. If yes = Admitted!
d. If LPR violates an inadmissibility ground, they are seen as seeking admission and subject to inadmissibility proceedings.
e. INA 212 – Inadmissibility grounds
i. INA 212(a)(1): Communicable disease of public significance or lack of vaccinations
1. Can get a 212(g) waiver if the vaccine has proven to be dangerous or otherwise not medically appropriate
ii. INA 212(a)(4): Likely to become a public charge
1. Incoming immigrant needs enough money to prove they wont become a public charge
iii. 212(a)(2)(A)(i) – Crime involving Moral Turpitude (CIMT) and Controlled substances
1. Exception for CIMT: Under 18 years and out of jail 5+ years ago, OR
2. Maximum one year penalty and under 6 months sentence
iv. 212(a)(2)(B)- Multiple criminal Convictions with 5+ years aggregate sentence
v. 212(a)(2)(C): Drug traffickers
vi. 212(a)(2)(D): Prostitution and Commercialized Vice
vii. 212(a)(2)(H): Human trafficking
viii. 212(a)(2)(I): Money laundering
ix. Crime waiver – 212(h): Applies to CIMT, Multiple Crimes, and prostitution. 
1. It requires:
a. 15 years ago, OR prostitution+rehab, OR
b. Extreme hardship to LPR/Citizen spouse/parent/child (not allowed for murder/torture LPRs with aggravated felonies, LPR with fewer than 7 years residence), OR
c. VAWA self-petitioner
2. Inadmissibility grounds may be waived if the removal will cause extreme hardship to LPR/Citizen family members in U.S.
3. Hardship factors:
a. Qualifying relative’s family ties outside U.S.
b. Qualifying relative’s family ties to U.S.
c. Conditions in country of removal
d. Financial impact
e. Significant health conditions
4. No judicial review of waiver decisions
x. 212(a)(3): National Security Issues
xi. 212(a)(6)(A): Entering without Inspection (EWI)
xii. 212(a)(6)(C): Misrepresentation
1. Can use the 212(i) waiver for this one – spouse or child of citizen or LPR can apply for this waiver
xiii. 212(a)(6)(D): Stowaways
xiv. 212(a)(6)(E): Smugglers
xv. 212(a)(6)(F): Document Fraud
1. Family unity waiver available to those who smuggled only a spouse/parent/child (212(d)(11)) or the fraud was to help a spouse/child (212(d)(12))
xvi. 212(a)(7): Don’t have valid documents at application for admission 
1. Waiver – 212(k) if unaware of inadmissibility
xvii. 212(a)(9)(A): Prior Removal
1. 5 year bar if previously removed at arrival, 10 year bar if removed after admission
2. AG can give consent to earlier admission
xviii. 212(a)(9)(B): Unlawful Presence
1. 3 year bar if accrue 180-364 days of unlawful presence
2. 10 year bar if accrue 1+ year of unlawful presence
3. Exceptions: Minors, asylees, family unity, battered women and children, trafficking victims
xix. 212(a)(9)(C): Inadmissible if unlawful presence of 1+ year (aggregate) after prior removal order + new EWI
1. Exceptions: AG consent, VAWA waiver
xx. INA 212(a)(31) – If you knowingly aid a person trying to sneak in U.S. illegally, you are removable
xxi. 212(d)(3): Non-immigrant waiver
1. Broader than immigrant waiver
2. Factors:
a. The recency and seriousness of activity causing inadmissibility
b. Reason for proposed travel to U.S., AND
c. Positive of negative effect, if any, of the planned travel on U.S. public interest
f. INA 235(b)(1): Expedited Removal – Applies to those without documentation, those who have committed fraud or have fraudulent documentation
i. 5-year bar to re-entry unless application for admission is withdrawn
ii. Expedited removal doesn’t allow for a hearing – only notice
iii. Only permitted under narrow circumstances that allows people to immediately deport
1. Assumes person has not developed ties to the U.S.
2. Don’t get much procedural due process and no substantive due process
3. Used when person has only been in U.S. for short period of time and are captured within 100 miles of the border
IX. Deportability
a. 2 types of deportation laws: extended border control and post-entry social control
i. Extended border control deport people who have evaded border control or who violate the terms of their admission
ii. Post-entry social control targets people for their actions within the US, often criminal or political conduct
1. Usually not connected to visa process at all 
2. “Eternal probation”
3. Entering people don’t need to be informed of what gets them deported, and it can be changed 
4. Non-citizen can be deported for conduct that was not a deportable offense when it occurred (Hariasades communism case)
b. Deportability Analysis
i. Does a deportability ground apply to a noncitizen?
1. If so, is there an applicable statutory ground for relief from removal?
2. Is there a constitutional challenge to deportability ground or lack of relief?
a. Statutory grounds for relief include asylum, and cancellation of removal
ii. INA 237: Deportability Grounds
1. 237(a)(1): Immigration Control (deals with infractions regarding immigration status)
a. Deportable if inadmissible when entered or adjusted status
b. This turns ALL 212 inadmissibility grounds into deportability grounds even after admitted if some error in admissions process
c. Deportable if overstay visa or fail to maintain nonimmigrant status
d. Deportable if commit fraud or misrepresentation to gain admission
e. 237(a)(1)(H) provides discretionary waivers to people who are inadmissible because of fraud or misrepresentation during admission process 
i. Spouse, parent, child of a U.S. citizen or LPR can apply for this waiver
2. 237(a)(2): Criminal Grounds
a. CIMT
b. Aggravated Felonies (101(a)(43))
c. Drugs
d. Firearm offenses
e. Domestic Violence
3. 237(a)(3): Failure to register, Fraud
4. 237(a)(4): Terrorism/National Security
5. 237(a)(5): Public Charge
iii. When you become deportable, you also trigger inadmissibility grounds
iv. 101(a)(48)(B)  - a sentence is defined as a term of imprisonment/incarceration ordered by a court regardless of whether or not suspension of the sentence is granted.
v. There are no waivers in 237 – 212(h) could be a waiver for deportability
1. Other way to get around deportability is if noncitizen is pardoned from the crime
2. Last type of relief is cancellation of removal
vi. Conviction: a formal judgment of guilt of the alien is entered by court, OR if adjudication of guilt has been withheld where:
1. A judge or jury has found alien guilty or alien has entered a guilty plea or nolo contedere or admitted to sufficient facts to warrant finding of guilt, AND
2. The judge has ordered some form of punishment, penalty, or restraint on alien’s liberty to be imposed
vii. Expungements don’t get rid of criminal convictions for immigration purposes
c. 101(a)(13)(C) - Admitted citizens are not seeking admission when they return UNLESS:
i. Alien abandoned or relinquished LPR status
ii. Has been gone for 180 days
iii. Has engaged in illegal activity after leaving US
iv. Ha left US while under legal process seeking removal 
v. Has committed an offense under 212(a)(2), unless offense is waiver by 212(h)
d. Padilla – court says criminal defense lawyer has to inform noncitizen of immigration consequences of a plea deal
i. This comes from the 6th Amendment Right to Effective Counsel
ii. Strickland test for effective counsel:
1. Did counsel’s representation fall below objective standard of reasonableness?
2. Is there a reasonable probability that, but for counsel’s unprofessional errors, the result of proceedings would have been different?
e. Inadmissibility vs. deportability: Parallel analyses, both reasons for removing people from US
i. Inadmissibility is broader in coverage
1. Because with deportability, you are taking away something a person already enjoys, lawful presence, instead of just withholding admission
ii. Inadmissibility applied to noncitizens who have not been admitted
iii. Deportability only applies after a person has been admitted
X. Policy issues
a. Coercion – Being forced to do something against your will
i. Non-physical coercion:
1. Financial harm
2. Reputation harm
b. Undocumented people
i. Approx. 11 million undocumented, and not really growing anymore
ii. Higher risk for entering=lower migration
iii. Have to live in fear in the U.S.
iv. Wide variety of state enforcement, CA and 10 other states let undocumented people get driver’s licenses, while 15 states let undocumented students pay in-state tuition (as of 2014). Other states have prevented UI from getting licenses accessing public benefits or other credentials.
v. Opponents believe UI refuse to assimilate and will work off the grid, which hurts Americans. 
vi. People target UI for crimes and they are afraid to report them
vii. Economic growth in Mexico is making staying there more attractive
viii. Draw of undocumented workers for American employees is less about cheapness and more about flexibility – workers are more willing to work even when hours are uncertain with high variability. They act as “shock absorbers” that enable businesses to adapt more quickly to changing market demands
ix. Anti-immigrant people think undocumented immigrants drive wages down for American workers. Not sure if this is all that accurate considering many of the jobs are things American workers refuse to do
c. Court is reluctant to give any due process rights to a non-citizen
d. When national security is at issue, government has complete discretion to determine if someone is inadmissible and don’t need to give a hearing
e. Impulse to protect American workers has long played a role in immigration policy
f. Noteworthy that concept of plenary power in immigration law developed in the highly racialized context of the Chinese-Exclusion era US	
i. Confirmed during the McCarthy era
g. Some argue plenary power has endured because we still have few ways to deal with international threats, so excluding people is still one way to control threats from abroad. 
h. Birthright Citizenship
i. Shuck & Smith (1985) said argued that children born to unauthorized immigrants and temporary visitors do not automatically get citizenship and it is up to Congress to decide that. (14th Amendment “subject to jdx thereof” triggers this)
1. Birthright citizenship was adopted in a society with open borders that was trying to attract more people
2. Now (1985), it is an incentive for people to come here illegally to give birth – which adds to the public costs and is a burden on the welfare system
3. Citizenship should be consensualist, where people get citizenship by consenting to the laws of the United States. 
ii. Birth tourism
iii. Birthright Citizenship was designed to overrule the Dred Scott decision that said that only white people could be citizens
iv. Major consequences to children and adults, some of whom had lived in US their whole lives and not given citizenship – could mean people resist identifying as Americans
v. Birthright doesn’t give noncitizen parents any additional rights to avoid deportation, and citizen children cannot confer any rights on parents until they are 21.

	Case
	Ps Status
	Location, Consent, Stake
	Const. Jud. Review?
SDP/PDP?

	Chae Chan Ping
	Returning resident
	There
	No. SDP & PDP

	Fong Yue Ting
	Admitted Resident
	Here
	No. SDP & PDP

	Wong Wing
	Admitted Resident
	Here
	Yes. PDP

	Yick Wo
	Admitted Resident
	Here
	Yes. SDP

	Fiallo
	Visa Applicant (Citizen Father)
	There
	Yes (weak judicial review). SDP

	Yamataya
	Admitted Noncitizen
	Here
	Yes. PDP

	Knauff
	Visa Applicant
	There
	No. PDP

	Mezei
	Returning Resident
	There (Longtime res. Long absence, NatSec threat)
	No. PDP

	Plascencia
	Returning Resident
	There (longtime LPR, short absence)
	Yes. PDP

	Din
	Citizen w/ Non-citizen Spouse
	
	No. PDP, SDP



	Visa
	Description
	Labor Cert?
	Quota?
	Max stay

	B-1
	Temporary travel for Business:
· “business” means “conventions, conferences, consultations, and other legitimate activities of a commercial or professional nature.” 22 CFR §41.31(b)(1)
· must not involve skilled or unskilled labor
· must have “residence in a foreign country which he has no intention of abandoning”
	No.
Immigrant  self-petitions
	None (but most come through visa waiver program)
	6 mos. to 1 year; renewable for up to 3 years

	B-2
	Temporary Travel for Pleasure
	No. Self-petitions
	None (see visa waiver)
	Up to 6 months (usually 30 days)

	E
	Treaty traders and treaty investors:
E-1:  “solely to carry on substantial trade”
E-2:  “solely to develop & direct the operations of an enterprise in which he has invested or in which he is actively in the process of investing”
	No.
Look to treaty for eligibility
	None
	Up to 2 yrs initially, unlimited 2-yr extensions if continuing enterprise

	F-1
	Students:
· “solely” to pursue a “full course of study”
· must have “residence in a foreign country which he has no intention of abandoning”
	No.
Self-petitions.
	None
	Duration of studies

	J,M
	J = exchange/Fulbright
M = non-academic (vocational) study
	No.
Self-petitions
	None
	J=Period of program
M=Usually one year

	L
	Intra-company Transferees:
· must “render services in a capacity that is managerial, executive, or involves specialized knowledge”
· 1 year prior e’ment w/firm w/in 3 years of appl’n
	No (but must be employed by company in home country)
	None
	1-3 years;
7 year max









	Visa
	Description
	Labor Cert?
	Quota?
	Max stay

	H-1B
	Specialty Occupations:
· definition: “theoretical & practical application of a body of highly specialized knowledge” + college degree § 214(i)(1)
· applicant must have:  college degree or license or experience in field § 214(i)(2)
· visa is “portable” – can work for a new employer if e’er files H-1B petition before DHS approves it
	No, but e’er files LCA (Labor 
Condition Application) with DOL
§ 212(n)(1)
	· Yes, but exempt if employed by univ. or nonprofit
§ 214(g)
	3 years;
May be extended up to 6 years
§214(g)(4)

	H-2A
	Temporary Agricultural Workers:
temporary or seasonal work
	Yes § 218
	None
	1 year; renewable for up to 3 years

	H-2B
	Other Temporary Workers in 
Temporary Jobs
temporary” = 1 year or less, and 
“one-time occurrence, seasonal need, peakload need, or intermittent need”
	Yes
	Yes
§214
(g)(1)(B)
	1 year; renewable for up to 3 years

	O, P
	Extraordinary abilities; Athletes
& Entertainers: must have “residence in a foreign country which he has no intention of abandoning”
	No, but  e’er gets advisory opinion of “peer group”, often labor union
	None
	Max 1 year (longer for athletes)

	T, U
	Victim Visas:
T:  victims of human trafficking 
U:  victims of specified crimes
	No
	Yes. Different quotas for T 
U visas
	eligible to 
adjust to LPR 
after 3 years

	V
	§203(a)(2)(A) (spouses & children of LPRS): available if filed before 2000 and have been waiting more than 3 years
	No
	None
	Until LPR status obtained









	Section of INA
	Citizenship Status of Parents
	Presence in U.S. prior to birth of child
	Other

	301(c)
	2 married citizens
	Some residence
	

	301(g)
	Married Citizen & non-citizen
	USC physically present 5 years, 2 after 14 years old 
	Presence includes parent or grandparent work in US military, govt, or qualifying entity

	309(a)
	Unmarried USC father
	USC physically present 5 years, 2 after 14 years old 
	(1) Blood relative by clear and convincing evidence
(3) Written agreement to $ support until 18
(4) Before child 18, legitimated, paternity oath or court order

	309(c)
	Unmarried USC mother
	1 year continuous physical presence
	


Eligibility Criteria for Employment-Based Immigration: First Preference EB-1
	Categories
	Description
	Evidence

	Extraordinary Ability
	You must be able to demonstrate extraordinary ability in the sciences, arts, education, business, or athletics through sustained national or international acclaim. Your achievements must be recognized in your field through extensive documentation. No offer of employment is required.
	You must meet 3 of 10 criteria* below, or provide evidence of a one-time achievement (i.e., Pulitzer, Oscar, Olympic Medal)
 

	Outstanding professors and researchers
	You must demonstrate international recognition for your outstanding achievements in a particular academic field. You must have at least 3 years experience in teaching or research in that academic area. You must be entering the United States in order to pursue tenure or tenure track teaching or comparable research position at a university or other institution of higher education.
	You must include documentation of at least two listed below** and an offer of employment from the prospective U.S. employer.

	Multinational manager or executive
	You must have been employed outside the United States in the 3 years preceding the petition for at least 1 year by a firm or corporation and you must be seeking to enter the United States to continue service to that firm or organization. Your employment must have been outside the United States in a managerial or executive capacity and with the same employer, an affiliate, or a subsidiary of the employer.
	Your petitioning employer must be a U.S. employer. Your employer must have been doing business for at least 1 year, as an affiliate, a subsidiary, or as the same corporation or other legal entity that employed you abroad.
 


* Criteria for Demonstrating Extraordinary Ability
You must meet 3 out of the 10 listed criteria below to prove extraordinary ability in your field:
· Evidence of receipt of lesser nationally or internationally recognized prizes or awards for excellence
· Evidence of your membership in associations in the field which demand outstanding achievement of their members
· Evidence of published material about you in professional or major trade publications or other major media
· Evidence that you have been asked to judge the work of others, either individually or on a panel
· Evidence of your original scientific, scholarly, artistic, athletic, or business-related contributions of major significance to the field
· Evidence of your authorship of scholarly articles in professional or major trade publications or other major media
· Evidence that your work has been displayed at artistic exhibitions or showcases
· Evidence of your performance of a leading or critical role in distinguished organizations
· Evidence that you command a high salary or other significantly high remuneration in relation to others in the field
· Evidence of your commercial successes in the performing arts
** Examples of Documentary Evidence That A Person is an Outstanding Professor Or Researcher
· Evidence of receipt of major prizes or awards for outstanding achievement
· Evidence of membership in associations that require their members to demonstrate outstanding achievement
· Evidence of published material in professional publications written by others about the alien's work in the academic field
· Evidence of participation, either on a panel or individually, as a judge of the work of others in the same or allied academic field
· Evidence of original scientific or scholarly research contributions in the field
· Evidence of authorship of scholarly books or articles (in scholarly journals with international circulation) in the field
Eligibility Criteria for Employment-Based Immigration: 2nd Preference EB-2
	Sub-Categories
	Description
	Evidence

	Advanced Degree
	The job you apply for must require an advanced degree and you must possess such a degree or its equivalent (a baccalaureate degree plus 5 years progressive work experience in the field).
	Documentation, i.e an official academic record showing you have a U.S. advanced degree or a foreign equivalent degree, or an official academic record showing that you have a U.S. BA/BS degree or foreign equivalent degree and letters from current/former employers showing that you have at least 5 years of progressive post-bacc. work experience in the specialty

	Exceptional Ability
	You must be able to show exceptional ability in the sciences, arts, or business. Exceptional ability “means a degree of expertise significantly above that ordinarily encountered in the sciences, arts, or business.”
	You must meet at least three of the criteria below.*

	National Interest Waiver
	Aliens seeking a national interest waiver are requesting that the Labor Certification be waived because it is in the interest of the United States. Though the jobs that qualify for a national interest waiver are not defined by statute, national interest waivers are usually granted to those who have exceptional ability (see above) and whose employment in the United States would greatly benefit the nation. Those seeking a national interest waiver may self-petition (they do not need an employer to sponsor them) and may file their labor certification directly with USCIS along with their Form I-140, Petition for Alien Worker.
	You must meet at least three of the criteria below* and demonstrate that it is in the national interest that you work permanently in the United States.


* Criteria
· Official academic record showing that you have a degree, diploma, certificate, or similar award from a college, university, school, or other institution of learning relating to your area of exceptional ability
· Letters documenting at least 10 years of full-time experience in your occupation
· A license to practice your profession or certification for your profession or occupation
· Evidence that you have commanded a salary or other remuneration for services that demonstrates your exceptional ability
· Membership in a professional association(s)
· Recognition for your achievements and significant contributions to your industry or field by your peers, government entities, professional or business organizations
· Other comparable evidence of eligibility is also acceptable.
Note: Employment-based, second-preference petitions must generally be accompanied by an approved individual labor certification from the Department of Labor on Form ETA-750. Please see the Department of Labor’s “Foreign Labor Certification” page for more information.
Family of EB-2 Visa Holders
Your spouse and children under the age of 21 may be admitted to the United States in E-21 and E-22 immigrant status, respectively. During the process where you and your spouse are applying for permanent resident status (status as a green card holder), your spouse is eligible to file for an Employment Authorization Document (EAD).
You may be eligible for this immigrant visa preference category if you are a skilled worker, professional, or other worker.
· “Skilled workers” are persons whose job requires a minimum of 2 years training or work experience, not of a temporary or seasonal nature
· “Professionals” are persons whose job requires at least a U.S. baccalaureate degree or a foreign equivalent and are a member of the professions
· The “other workers” subcategory is for persons performing unskilled labor requiring less than 2 years training or experience, not of a temporary or seasonal nature.
Eligibility Criteria
	Sub-categories
	Evidence
	Certification

	Skilled Workers
	· You must be able to demonstrate at least 2 years of job experience or training
· You must be performing work for which qualified workers are not available in the United States
	Labor certification and a permanent, full-time job offer required.

	Professionals
	· You must be able to demonstrate that you possess a U.S. baccalaureate degree or foreign degree equivalent, and that a baccalaureate degree is the normal requirement for entry into the occupation
· You must be performing work for which qualified workers are not available in the United States
· Education and experience may not be substituted for a baccalaureate degree
	Labor certification and a permanent, full-time job offer required.

	Unskilled Workers (Other Workers)
	You must be capable, at the time the petition is filed on your behalf, of performing unskilled labor (requiring less than 2 years training or experience), that is not of a temporary or seasonal nature, for which qualified workers are not available in the United States.
	Labor certification and a permanent, full-time job offer required.


Note: While eligibility requirements for the third preference classification are less stringent, you should be aware that a long backlog exists for visas in the "other workers" category. See the “Department of State: Visa Bulletin” page.
Family of EB-3 Visa Holders
Your spouse may be admitted to the United States in E34 (spouse of a “skilled worker” or “professional”) or EW4 (spouse of an “other worker”). During the process where you and your spouse are applying for permanent resident status (status as a green card holder), your spouse is eligible to file for an Employment Authorization Document (EAD). Your minor children (under the age of 21) may be admitted as E35 (child of a “skilled worker” or “professional”) or EW5 (child of an “other worker”).
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