Evidence
I. Trial Mechanics
A. Trial Mechanics
1. Purposes Behind the Rules of Evidence
a) FRE 102: Ascertaining the truth and securing a just determination or aiding the search for truth in a fair way
b) Accuracy: Big filter. Focuses on what is important. Not prejudicial. Leans towards credibility
c) Efficiency: Avoiding “cumulative.” Gives power to lawyers, but sets up expectations/guidelines. Also seen in pre-verdict/post-evidence judgments.
d) Fairness: Rules recognize inequality so money alone cannot lead to victory
e) Externalities: Attorney Client/Other Privileges. Policy Considerations.
f) The Jury: 
(1) Tanner: (All the Drugs Jury) We want to respect the finality of decisions, protect jury deliberations and not stretch the definition of outside influence
(a) Marshall’s Dissent: Close reading, behavior happened during the trial. 
(b) Takeaway: Defer to the Jury’s Verdict
(2) FRE 606(b): 
(a) (1) A juror may not testify about any statement made or incident that occurred during the jury’s deliberations. The effect of anything on that juror’s or another juror’s vote or any juror’s mental processes concerning the verdict or indictment. 
(b) (2) Exceptions: A juror may testify about whether:
(i) (a) Extraneous prejudicial information
(ii) (b) Outside Influence improperly brought to bear on any juror
(iii) Mistake made entering verdict on verdict form
(3) CEC 1150: (more permissive)
(a) Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence may be received as to statements made, or conduct, conditions, or events occurring, either within/or without the jury room of such a character as is likely to have influenced the jury improperly. 
2. Evidence Law is mostly statutory, applied by judges and not juries, and heavily discretionary (balancing tests)
3. The American Trial
a) Single Judge
b) Adversarial
c) Live Proof (Prefer Live Witnesses on the Stand)
d) Jury
e) Formality of Procedure
f) Control Exercised by Lawyers
4. Pretrial Mechanics
a) Pre-Trial Motions 
(1) Motion in Limine: motions made by the parties to obtain rulings on anticipated evidentiary problems
b) Jury Selection
c) Instructions
5. Trial Mechanisms
a) Opening Statements: NOT evidence but argument
b) Presentation of Evidence
c) Post-Evidence Matters (i.e., motions to dismiss)
d) Closing Arguments
6. Post-Trial Mechanics
a) Jury Instructions
b) Jury Deliberations
c) Verdict
d) Appeal
7. Preserving Error (FRE 103)
a) Preserving a claim of error → A party may claim error
(1) Requires timely objections and specific grounds (otherwise seen as a waiver) or
(2) If evidence is excluded, a party must give an offer of proof
b) Intended to inform the appellate court’s decision although you can’t win many evidentiary rulings on appeal 
8. Rules of Evidence are:
a) Linked to Process of Proof
b) Worried About Unsophisticated Jurors and Overzealous Lawyers
c) Enhance Accuracy, efficiency and fairness of trials while protecting other socially beneficial interests (at the cost of accuracy and fairness) → ultimate purposes although sometimes conflicting
9. Control by the Court (FRE 611(a))
a) The Court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:
(1) Make those procedures effective for determining the truth;
(2) Avoid wasting time; and 
(3) Protect witnesses from harassment or undue embarrassment
b) Court/Judge is in control (potentially sweeping) but leave it to lawyers to decide who to call/How long
c) Advisory Committee Notes: “Spelling out detailed rules to govern the mode and order of interrogating witnesses presenting evidence is neither desirable nor feasible. The ultimate responsibility for the effective working of the adversary system rests with the judge.”
10. Rules of Completeness (FRE 106)
a) “If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part -- or any other writing or recorded statement -- that in fairness ought to be considered at the same time.”
b) Permits disruption of normal order of proof
c) Some relevant portions of the document can be introduced immediately
(1) News Clip of the 4yo who wants a gun but does not show that he wants to be a police officer
d) Prevents lawyers from being tricksters
e) Only limited to videos and documents because there is a beginning and end, so it is easier to control and contextualize
11. Scope of Testimony (FRE 611(b))
a) GR: Direct limits the scope of cross (be careful what doors you open with direct)
b) Scope of Cross includes impeachment (depends on credibility)
(1) You can try to merge direct and cross with an adverse witness for the sake of time 
12. Mode of Questioning (FRE 611(c))
a) Objections as to form
(1) Easily correctable
(2) For purposes of clarifying the record
b) Objections as to Content (admissibility of the answer)
c) You don’t have to object. Other party may not care about the answer and not want to drag it out
(1) BUT you waive any right of appeal
13. Sequester Witnesses (FRE 615)
a) All witnesses upon request can be excluded outside the courtroom.
b) Not including parties, employees of corporation, victims, or essential persons (experts helping a lawyer or jury scientist)
c) Trying to prevent witness intimidation and protect accuracy
14. Questioning by the Judge (FRE 614)
a) Almost never happens during trials. Much more likely during bench trials.
b) Judges must be cautious and can’t give any inclination that they support one side or the other. 
B. Competence
1. All witnesses must be competent to provide testimony (foundational requirements)
2. FRE 601:
a) “Every person is competent to be a witness unless these rules provide otherwise. But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision.” 
b) Courts take the presumption of competency very seriously
c) Competency does NOT equal convincing or credible
d) Since the standard is low, it is rare to be deemed incompetent
e) To promote accurate dispute resolution, we want people to provide known testimony. Former regime solved this through cross.
(1) Ex: Presently delusional and a criminally insane witness were still found competent under 601. 
f) We have faith in juries and made progress as an inclusive society. This creates a more legitimate trial result because everyone with relevant information was able to testify. 
g) This issue most frequently rises with mental illness and children
3. FRE 602
a) “A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness’s own testimony. This rule does not apply to witness’s expert testimony under Rule 703.” 
b) Personal knowledge is the who/what/where/when/how. Things observed through the senses
c) This is basically proven through a witness’s own testimony
d) First establish that the witness had the ability to perceive what they are testifying to. The more specific, the more credible to the jury.
(1) Ex: Adnan’s case and the grave diggers
(2) Ex: Hypnosis: In California, hypnotically refreshed witnesses can testify but limited to pre-hypnotic memory (you need evidence of this) and a hearing is held first. Instead, this leads to discovery and avoids losing the witness all together. Case by case.
4. FRE 603
a) “Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience.” 
b) Does not need to take a particular form/precision
c) One that would not meet the requirement: I would not tell a lie to stay out of jail
d) CEC 701: (slightly different and more specific): A person is disqualified to be a witness if he or she is:
(1) Incapable of expressing himself or herself concerning the matter so as to be understood, either directly or through interpretation by one who can understand him; or 
(2) Incapable of understanding the duty of a witness to tell the truth
5. Dead Man Statutes
a) There is no federal dead man statute, so issues arise only during federal diversity suits where a party from one state sues party from another state, and state law governs
b) Dead Man statutes prohibit a party or interested person from testifying about certain dealings he or she had with someone who is now dead, in a case brought or defended by the deceased person’s estate.
C. How the Court Decides/Preliminary Questions
1. Judge has to decide some preliminary questions by a particular standard.
2. Relevant, but is it still admissible? 
3. FRE 104(a) - Most preliminary questions of admissibility. Preponderance (almost ALWAYS the answer)
a) Qualifications of Experts as Witnesses
b) Existence of Privilege
c) Admissibility of Hearsay
d) Procedural Rules: Under this rule, the judge is the restrictive gatekeeper. 
(1) Preponderance Standard
(2) Considers all evidence (except privileged) and assesses credibility
4. FRE 104(b) - Sufficient to Show a Finding. Applies to Questions of conditional relevance including
a) Personal Knowledge under FRE 602
b) Authentication under 901
c) Prior Acts under 404
(1) Hiddleston: Only sufficiency can be the standard. Creates a situation where prior acts are admissible even if they did not happen) 
d) Procedural Rules: Under this rule, the judge is the permissive gatekeeper. 
(1) Sufficiency Standard (lower)
(2) Considers whether jury could reasonably believe the fact to be true
(3) Credibility not considered
D. Relevance
1. Characteristics
a) Two key components: any tendency + fact of consequence
(1) Fact of Consequence: the fact to be proved may be ultimate, intermediate, or evidentiary 
b) Undemanding standard
c) Still, evidence must be rationally probative
d) Relevance is relational
2. FRE 402: Relevant evidence is admissible unless any of the following provides otherwise:
a) The United States Constitution;
b) A federal statute;
c) These Rules; or 
d) Other Rules prescribed by the Supreme Court
e) Irrelevant evidence is NOT admissible
3. Lawyer must explain relevance and on an exam, if presented with any evidence, this is the first step.
a) A lawyer must be able to articulate why it is relevant
b) Don’t factor credibility in the relevance analysis
c) Get creative
d) A brick is not  wall: A single piece of evidence alone does not need to prove, just need “more likely or less likely”
4. FRE 401: Evidence is relevant if:
a) It has any tendency to make a fact more or less probable that it would be without the evidence; and
b) The fact is of consequence in determining the action
5. Knapp v. State: (Murder of the marshal or self defense because he heard of the marshal beat an old man)
a) Proponent: Fearful of the Marshal and reasonably
b) Prosecutor: Old man died of age and alcoholism, indicating that the defendant made it up, and this could destroy the self-defense claim
c) Court affirmed, since credibility is not a factor
d) Truth speaking preponderating, no statement. Less likely that he was acting in self defense.
e) Theories of relevance are complicated
6. US v. Stever: (Another person was responsible for the marijuana operation, I swear!!) Rare example of an appellate court reversing trial court discretion 
7. FRE 403: allows (but does not require) a co1urt to exclude relevant evidence if its probative value is substantially outweighed by a danger or risk of one or more of the following factors:
a) Unfair prejudice: Stirring an emotional response or turning a jury to or against a party or witness
(1) Not just prejudicial, since presumably all evidence is prejudicial
(2) Admissible for 1 purpose and inadmissible for another raises a 403 balancing and can tell a court how to admit (photographs of victims of crimes for example)
b) Confusing the issues: Distracting the jury with a side show
(1) Doesn’t arise often and when it does, typically with expert testimony
(2) Baird: Whether the detox center held non-intoxicated patients was confusing the issue
c) Misleading the jury: Actually worried that the jury will make the wrong inference
(1) US v. Hill: Weapons photograph with the roommates guns included as well 
d) Or Undue delay, wasting time, or needlessly presenting cumulative evidence
8. Lots of discretion with 403, since the court tries to determine the risk to the jury’s task of hearing this evidence
9. 2 general grounds for exclusion:
a) Accuracy (unfair prejudice, confusion, misleading)
b) Efficiency (undue delay, wasting time, needlessly cumulative evidence)
10. Favors admission
11. A limiting instruction acts as an alternative
12. FRE 105 -- A Limiting Instruction: “If the court admits evidence that is admissible against a party or for a purpose -- but not against another party or for another purpose -- the court, on timely request, must restrict the evidence to its proper scope and instruct the jury accordingly.
a) Avoids exclusion
b) Prevents the bad use of evidence
c) You only get one if you ask, so you may not want to draw attention
d) The limiting instruction tells the fact finder to ignore the illegitimate use
e) These don’t work (people are unable to ignore evidence they’ve heard
13. Common 403 Objections
a) Gruesome Photographs: Admissible if they show injuries caused by defendant. They are not permitted if they show the body in an altered condition (i.e., after an autopsy)
b) Acts by a party showing consciousness of guilt or wrongdoing are admissible
c) Evidence of defendant’s poverty or wealth isn’t admissible except on the issue of the measure of punitive damages
14. Old Chief
a) LROF: D tried to stipulate to just saying “felon” so the government would not describe why he was convicted of a felony. TC held you don’t have to stipulate.
b) Held: You have to stipulate.
c) Reasoning:
(1) 403 concern: relevance of aggravated assault and the probative value is very high
(2) Litigation is about telling stories (A glitch in the matrix is a problem for juries)
(3) Saying “felon” vs. how he is a felon does not leave a gap. There is no need or entitlement of this information
(4) Discount PV if it creates unfair prejudice. This is a judicial sleight of hand that allows it to be “substantially outweighed.” 
(5) Stipulation serves efficiency and accuracy
d) How far does the Old Chief rule extend? Only to cases involving proof of felony status so defendants cannot stipulate their away around everything. Courts generally comply and keep this narrow. 

E. Relevant Evidence Inadmissible to Prove Fault of Liability
1. FRE 407 -- Subsequent Remedial Measures
a) Only applies to repairs made AFTER the plaintiff’s injuries occurred
b) Not admissible to prove:
(1) Negligence
(2) Culpable Conduct
(3) Defect in Product or Design
(4) Need for warning instruction
c) May be admissible to Prove:
(1) Ownership or Control (ex: Landlord had the control to fix the stairs)
(2) Feasibility
(3) Impeach Credibility
d) Purpose: 
(1) We want companies to make things safer
(2) Not an admission and does not mean that things were unsafe before.
(3) However, this assumes that companies know what the law is and even if they know what the rule is, they will change anyway to avoid future litigation)
e) TIMING MATTERS. Look at when P was injured and when change occurred. 
f) No motive or intent requirement
2. FRE 408 and FRE 410 -- Settlement Offers in Civil and Criminal Cases
a) FRE 408
(1) Very broad and facts must suggest a dispute and an attempt to resolve it
(2) Statement made during negotiations (the whole conversation) cannot be used to indicate fault or liability
(3) Policy: We want to encourage negotiations and we worry that juries may make the wrong inference
(4) Also excluded for impeachment purposes
(5) As with 407, if you can articulate another theory of relevance than it can come in 
(a) Ex: non-party witness is biased; also some suits arise out of bad-faith negotiations
(6) 408(a)(2): Conducts or statements… Pro-government (government agencies)/Pro-prosecution exception. Does not say anything about private parties.
(7) This does not protect 3rd parties
b) FRE 410: Criminal Pleas and Discussions
(1) Inadmissible in Civil or Criminal Cases:
(a) Withdrawn guilty plea → need a good reason
(b) No contest plea → enough to convict but not an admission
(c) Statements during plea proceeding on withdrawn/no contest plea
(d) Statements during plea discussion with PROSECUTING ATTORNEYS (not cops)
(2) Exceptions:
(a) Rule of Completeness Analog
(b) Perjury Prosecutions
(c) Defendant waives admissibility
(i) Mezzanato: Only way the prosecutors will talk to you is if you waive 410 (basically for impeachment).
(ii) Pros: Incentivizes D to tell the truth and eliminates gamesmanship
(iii) Cons: Eliminates 410, exceeds the scope (waive all rights??), plea negotiations turn into fishing expeditions, elminates any power/leverage D has 
(iv) Rules of Evidence are Waivable!!
3. FRE 409 -- Medical Payments
a) Offers to pay expenses
b) This could be an inference of guilt/liability but we want to encourage this behavior and it has low probative value
c) 409 does NOT exclude statements made in conjunction with the payments (408 may)
4. FRE 411 -- Liability Insurance
a) Could determine the amount of judgment. If insured, jury may award damages even if the proof is not there; or jury may not rule against a D to prevent economic devastation. There is a risk of distorting verdicts and economic redistribution rather than determining fault which is the role of the jury
b) Low PV → does having insurance make you more or less likely? Juries want to know this and often discuss likelihood of having this type of insurance. 
5. Each rule:
a) Prohibits use of relevant evidence to prove fault or liability
b) Encourages various kinds of out of court behavior in service of external policy goals
c) Permits admission of evidence offered for a reason other than the prohibited reason
6. [image: ]
F. Physical Evidence
1. Evidence is more than just testimony
2. Authentication (FRE 901(a)) -- It is what I claim/Establishing Foundation
a) The proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is.
b) Easiest way to do this:
(1) What is this?
(2) How do you know?
3. Personal Knowledge (FRE 901(b)(1))
4. Readily and Identifiable Characteristics (FRE 901(b)(4))
5. Chain of Custody (FRE 901(b)(1))
a) For common/generic items, chain of custody required to individuate the object. 
b) Usually prove chain by testimony of each custodian from moments seized until present in court
c) Need not be perfect
d) Defect goes to weight, not admissibility
e) Sufficient if testimony shows the same item in substantially the same condition
6. Demonstrative Evidence
a) Exists independent of the litigation
b) Not moved into evidence, but still must be authenticated by a true and accurate depiction
c) You don’t need to authenticate crime scene pictures
7. Recordings (FRE 901(b)(1) or 901(b)(9))
a) Witnesses but not people 
b) Can be authenticated by an eyewitness; otherwise, authenticate the device and mechanics and this must be sufficient
c) Courts are disinclined to label these as misleading
8. Voice Identification (FRE 901(b)(5))
a) We need someone with personal knowledge or a voice expert
9. Written Documents
a) Signature alone is not enough. Must show genuineness of signature. Either a witness saw it signed (FRE 901(b)(1))or recognizes the signature (FRE 901(b)(2))
b) Jury or expert can compare signature to authenticated exemplar. (FRE 901(b)(3)).
c) Contents or letterhead (FRE 901(b)(4))
d) Public Record (FRE 901(b)(7))
e) Ancient Documents (FRE 901(b)(8)) are documents over 20 years old, in a likely place, and non-suspicious location. 
10. Self-Authenticating (FRE 902)
a) Self authenticated = If sealed, signed, and public document 
b) Signed and certified
c) Certified copies ok too
11. Electronic Documents
a) Courts’ familiarity allows them to create a low standard for authenticity
b) Other side can bring its evidence to show it is untrue or doctored
II. Character Evidence and Past Acts
A. Character Evidence
1. Character is a tendency of a person to act in a certain way
2. Common Characters:
a) Lawless and law-abiding
b) Violent and peaceful
c) Liar and truthful/trustworthy
d) Intemperate (Hot-tempered) and cool
e) Cruel and Kind
f) Careless and Careful
3. Zackowitz ($2 Whore) Establishes the foundations of 404
a) LROF: Charged with Murder. Claims self-defense and heat of passion. At the time of the killing, he owned 3 pistols and a tear gas gun. Prosecution wanted to use this to show criminal tendencies.
b) Held: No go. 404 codifies this. Cardozo was concerned that this information was too probative.
4. FRE 404: PROHIBITS evidence of a person’s character/trait to prove a person acted in accordance with that character/trait. 
5. Specific Conduct
a) FRE 404(a)(1) and 404(b)(1) prohibit using opinion, reputation, or specific acts to prove someone has a particular character to prove the person acted in conformity with their character. 
b) Rationale: 
(1) Weak propensity inference
(2) Low probative value
(3) Confusion of the issues
(4) “Bad person” prejudice 
c) Specific Act Hoops:
(1) Reasonable notice is required in criminal cases
(2) 104(b) sufficiency standard (Huddleston) 
d) Permissible Uses of Specific Acts, or Faux Exceptions (FRE 404(b)(2)) (Mneumonics: either MIMIC/MIMICK or KIPPOMIA)
(1) Precursor to the Charged Act
(a) Motive
(i) Past act offered not to show bad character, but to provide a reason for the charged act.
(ii) Ex: Prior bank robbery to show motive to kill a police officer who stopped the person (to avoid capture)
(iii) Prior drug deal gone bad to show motive to kill victim (revenge)
(b) Opportunity
(i) Specific act not offered to show bad character but to show how D had the chance to commit the charged act
(ii) Ex: evidence of an affair to prove opportunity to kill a woman with no sign of forced entry 
(iii) Ex: evidence of a burglary that netted a gun to show opportunity to use the same gun to kill someone a week later 
(c) Preparation/Plan
(i) Past acts show a chain of events that ends in the charged conduct
(2) Relevant State of Mind
(a) Mistake, Accident, Doctrine of Chances
(i) Past acts not to show bad character but to show that the charged act was not a mistake or an accident
(ii) Ex: Brides of the Bath
(iii) Too improbable to be a mistake
(iv) There must be a claim of mistake/accident
(b) Knowledge/Intent
(i) Show D had requisite knowledge or intent to make charged act unlawful
(ii) Presumption is that we don’t forget things we once knew
(iii) Requires complicated action/knowledge not for the general public
(iv) Ex: Prior drug dealing conviction to prove that defendant knew the substance he transported was cocaine
(v) Ex: Prior hack into secure database to prove D knows how to hack into secure databases



(3) Identity/Modus Operandi
(a) Shows MO → distinct conduct, or pattern of behavior, that is so similar to the charged act that it proves that the same perpetrator did them all
(b) The more unique, the more likely to be admissible
(c) Think: How many uncharged acts = charged act?
(d) Case and Context specific 
(4) Courts don’t usually rule against you in 403 if you can get around the character box
(5) Courts typically exclude evidence of acquittals for specific evidence for a non-character use because a person can be acquitted for numerous reasons not including innocence 
6. Habit (FRE 406)
a) Habit is:
(1) Specific and routine
(2) Morally neutral
(3) More probative than character evidence
(4) Less prejudicial than character evidence
(5) Needed (for routine, repetitive behavior)
(6) Doing something (as compared to being something which is character)
b) Habit Testimony
(1) Specific instances described, or opinion based on a large number of instances
(2) No reputation/hearsay
(3) Need NOT be corroborated
(4) Preponderance 104(a) requirement 
(5) Requires some number of frequency
c) Advisory Committee Notes/Legislative History
(1) Intemperate “Habits” is generally excluded because character and not habit
(2) Generally does not mean always
(3) Including it more often as a habit (depends on the ability to bring argument before the judge)
d) Similar Happenings (can’t use 404 to keep it out) (Habit for organizations)
(1) Organizational propensity to prove conduct in conformity on a specific occasion
(2) Organizational liability based on a policy, pattern/practice or notice of prior similar incidents
(3) Characteristics of Objects
(4) Organizations, Objects, Non-Human beings do NOT have character
(a) Just ask if it is relevant or not
7. Permitted Uses of Character Evidence (FRE 404(a)(2))
a) 404(a)(2) applies to criminal cases ONLY
b) D holds the key. Character evidence cannot come in unless he acts first by:
(1) introducing/eliciting evidence of his good character
(2) Attacking the victim’s character (these two can occur by either the defendant calling their own witness or during cross)
(3) D claims homicide victim was first aggressor (obviously only applicable in homicide cases)
c) Only if your question asks specifically about character does it open the door to character evidence
d) What does permissible character evidence look like?
(1) Reputation or opinion ONLY (FRE 405(a))
(2) No specific acts (except when impeaching a character witness or character is an essential element)
e) What the government can do with open doors:
(1) If defendant introduces evidence of his own good character (peaceful), government can rebut with evidence of D’s bad character (violent). It is limited to some trait. 402(a)(2)(A) 
(2) If defendant attacks victim’s character, government can rebut with good victim character evidence (404(a)(2)(B)(i)) AND evidence of D’s bad character (404(a)(2)(B)(ii)). Must be the same trait. 
(3) If defendant claims the homicide victim was the first attacker, government can introduce evidence of victim’s peacefulness.
(a) Policy of fairness because they can’t testify for themselves
(4) NO specific acts for direct
(5) Need a reasonable basis and must convince a judge otherwise this is a big ethical violation
(6) This okay to create reasonable doubt
(7) Opening the door can be devastating for defendants
f) Character Evidence is Admissible when Character is an Essential Element
(1) FRE 405(b). Examples include:
(a) libel/defamation
(b) Child custody
(c) Negligent hiring or entrustment
(2) Specific acts are permissible because you are not using character to prove the act in conformity

g) Cross Examination of a Character Witness (FRE 405(a))
(1) Can ask about specific events
(2) Must relate to the relevant character trait
(3) Witness must be likely to know/have heard about them
(4) Need a reasonable basis for the question
(5) Cannot prove up with extrinsic evidence. If a witness says he never did that, you cannot then prove that specific act with more evidence (way to control an impending mini trial)
(6) All about the questions
(a) The best counter is a well informed and respected witness
8. Sexual Assault Victims and Defendants
a) Rules enacted by Congress and the Advisory Committee:
(1) Criminal Sexual Assault (FRE 413)
(2) Criminal Child Molestation Case (FRE 414)
(3) Civil Sexual Assault/Child Molestation Cases (FRE 415)
b) 413-415 Rules
(1) Evidence of D’s commission of other offenses (under the 104(b) sufficient to support a finding standard) is admissible in  criminal cases
(2) Prosecutor can open the door
(3) Broad definition of “offense of sexual assault”
(4) Can (must) use prior specific acts
(5) Admissible to prove character to prove act in conformity
(6) FRE 403 is still there
c) Rejects concern that jurors will overvalue/misuse propensity evidence
(1) For sexual assault, rules presume a high probative value or at least a probative value high enough that it is not substantially outweighed by risk of unfair prejudice
(2) More distrust of victim
(3) Consent is an issue here and not in other cases
(4) Lack of physical evidence, so need to strengthen case since these are hard cases to prove
d) Rape Shield Law (FRE 412)
(1) In sex offense cases, 412 precludes
(a) Evidence offered to prove that a victim engaged in other sexual behavior or
(b) Evidence offered to prove a victim’s predisposition
(c) Purposes: Safeguard alleged victim against invasion of privacy, potential embarrassment and sexual stereotyping; Avoid the infusion of sexual innuendo into the fact finding process; encourage victims of sexual misconduct to report and participate in legal proceedings (ACN)
(2) Exceptions:
(a) Criminal Cases: 	
(i) Evidence of specific instances of a victim’s sexual behavior to prove the source of the semen, injury, or other physical evidence (i.e., to show D is NOT the source)
(ii) Evidence of specific instance of a victim’s sexual behavior with Defendant, if offered by defendant to prove consent or if offered by the prosecutor; and
(iii) When Constitution requires admission (this is fact specific/catch-all/usually impeachment)
(a) Olden v. Kentucky
(i) LROF: White woman goes to bar where clientele is predominantly black. She claims a man took her from the bar, raped her and dropped her off at Russell’s house. Russell was outside when she was dropped off. D asserts consent. Evidence offered by D = victim and Russell (black) were living together and in a relationship. TC excluded because it worried about prejudice to the victim.
(ii) Held: D has a right to cross-examine and impeach a witness even if rules exclude.
(b) Civil Case: The Court may admit if its probative value substantially outweighs danger of harm to any victim and of unfair prejudice to any party. The Court may admit evidence of a victim’s reputation only if the victim has placed it in controversy. 
(i) Reverse 403/Favors exclusion

(3) 412 Procedures
(a) Requires notice for both civil and criminal cases via a motion 14 days before trial or later if good cause
(b) This is followed by a hearing in camera to protect the victim
(4) Subject to 403. Factors considered include:
(a) Similarity to charged offense
(b) Wrongfulness and emotional impact
(c) Proximity in time
(d) Possibility of minimizing prejudice
B. Impeachment
1. General
a) Every witness is impeached
b) How to attack someone’s credibility
c) Impeachment is a theory of relevance and usually happens on cross, but you can sometimes impeach on direct (hostile witness)
d) 2 approaches to impeachment:
(1) Witness is not a truthful person or
(2) In this specific instance, there is some reason not to believe this witness
e) You impeach the testifying witness after testimony is given
f) How: (5 classic lines of attack)
(1) Dishonesty → character for truthfulness
(2) Incapacity → Could not have seen/heard what they say
(3) Bias
(4) Inconsistency
(5) Contradiction → we can contradict their testimony
g) How we prove:
(1) Intrinsic Evidence: Through the questioning of the witnesses. Always permissible (so long as it’s relevant)
(2) Extrinsic Evidence: Anything else, including documents, recordings, and other witnesses. Generally allowed, but exceptions exist. 
2. Reputation for Truthfulness
a) FRE 608(a) permits reputation or opinion evidence about any testifying witness’s character for truthfulness
b) ACN notes this is an exception to 404(a). The inquiry is limited to truthfulness. This only comes after so it acts like rehabilitation. If you are not attacked, bolstering evidence is irrelevance. What goes to character/opinion and reputation but bias or interest do not (ACN notes you have a reason to lie for bias, but not that you always lie)

3. Prior Bad Acts or Convictions
a) Prior Bad Acts
(1) FRE 608(b) permits questions on cross about specific instances of criminal conduct (not subject of criminal conviction) if they are probative of character for truthfulness
(2) Or, on cross examination, the court may allow specific acts to be inquired into if they are probative of the character for truthfulness of:
(a) The fact witness or
(b) A character witness who has testified about the fact witness’s character for truthfulness
(3) 608(b) forbids extrinsic evidence to prove prior acts to show character for untruthfulness
(a) You can’t prove up if denied, but try a different avenue of relevance/admissibility
(b) Why: avoids mini trials, distracts from the point of the case, not probative or worth a lot of time
(4) By testifying in another matter, a witness does not waive any privilege against self-incrimination for testimony that relates only to the witness’s character for truthfulness 
b) Impeaching Character for Truthfulness by Convictions (FRE 609)
(1) Felonies
(a) Must be admitted, subject to 403, in a civil case, or in a criminal case where the witness is not a defendant; and
(b) Must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant
(2) Dishonesty or False Statement Crimes (FRE 609(a)(2)) 
(a) No balancing test. This is admissible whether a felony or a misdemeanor, same as the charged crime, or totally unrelated
(b) The only limit is 609(b) or a reverse 403 balancing test for crimes over 10 years (release or conviction whichever is more recent)
(c) Dishonesty Crimes include: fraud, perjury, embezzlement, counterfeiting, and forgery
(d) They do not include: theft, assault, or burglary
(3) [image: ]
4. Prior Inconsistent Statements (FRE 613)
a) Need not show prior statement to witness before asking about it, but must show it if asked 
(1) Concerned about overzealous attorneys
b) Extrinsic evidence of prior statement is admissible ONLY if witness is given the opportunity to explain/deny the statement and the adverse party has an opportunity to examine the witness about it.
(1) No timing requirement, but everyone examines the witness first
(2) You can do this later, but only if you can recall the witness. This is too risky, so everyone impeaches on cross.
c) Morlang Rule:
(1)  Can’t abuse the privilege of impeachment by self-generating inconsistency to get in otherwise admissible evidence
(2) LROF: Atty thought witness would say D didn’t do it when previously said D did it with me. (Only way to get that first statement in). This is a very specific fact pattern and is very rare
(3) Not applicable in CA because all prior inconsistent statements are admissible for their truth (provided witness has opportunity to explain/deny) (CEC 1235)
5. Bias (a reason to lie/slant testimony whether unconscious or not)
a) FRE 401-403 → rules on admissibility for bias 
b) Common Biases: family relationships, past or present employment, common or antagonistic political affiliation, feelings for or against a victim or class or category of persons, plea deal that offers reduced/dismissal charges for testimony, payment for testimony or payment if a particular side wins or testifying for free, a book deal for after the trial 
c) Specific Acts and statements are admissible to impeach by bias
d) Extrinsic Proof is allowed 
e) Abel: 
(1) LROF: Secret prison gang requiring perjury on each other’s behalf
(2) Issue: Too far/403?
(3) Held: Supreme Court upheld the proof of bias with extrinsic evidence under the federal rules
(4) Reasoning: Relevant because it shows bias. The probative value is high. 403 favors admission, so there is a low likelihood of success with 403 but this testimony that the defendant is a white supremacist 
6. Incapacity
a) Do you have the ability to see what they said they saw
b) Examples: 
(1) Are these photos a fair and accurate depiction of your house the night of?
(2) Are these the same glasses you wore that night?
c) However general status is NOT admissible to impeach
(1) I.e., heroin addict
7. Specific Contradiction
a) Witness said something and they were wrong
b) Simple because you have proof that what they said is incorrect and is not a character attack
c) Extrinsic evidence is ok so long as not collateral
d) Contradiction = (broadly defined, may overlap with inconsistency) you said something and it is wrong
e) Absolute irreconcilability is not required
C. Rehabilitation
1. In response to impeachment
2. Reputation for Truthfulness - FRE 608
a) Reputation/Opinion evidence of truthful character is only admissible after the witness’s character for truthfulness has been attacked 
(1) Impeachment for bias or incapacity don’t count as attacks on character for truthfulness
b) When rehabilitation is allowed, no extrinsic evidence of specific acts is allowed to prove character for truthfulness
3. Prior Consistent Statements - FRE 801(d)(b)
a) Generally not admissible unless made prior to when a motive to lie or improper influence arose
b) Can suggest bolstering
4. Bias, Capacity, Contradiction - FRE 401/403 
a) These are not attacks on truthfulness and does not open the door
D. When Extrinsic Evidence is OK
1. [image: ]
III. Hearsay
A. Definition and General Rule of Exclusion
1. What Makes Testimony Credible
a) Perception/Capacity → ability to observe
b) Memory → timing/ability to remember
c) Sincerity/Veracity → truth/credibility
d) Ambiguity/Narration → How careful they are with their words
2. Devices to Test the Above/Help Us Determine Credibility
a) Oath
b) Cross-Examination
c) Observe a witness’s demeanor
d) Not perfect and studies show we are better at detecting lies through listening only
3. What are we worried about with hearsay (Did Sally see what she said she saw?)
a) No firsthand knowledge
b) Factors that determine credibility/it is very hard to test people that haven’t seen it and don’t have enough information
c) Have to test all credibility → inability to test the reliability of the out of court statement
d) Hearsay is NOT concerned with George not hearing what he said he heard or mistakenly relaying 
4. FRE 801(c): Hearsay means a statement that 
a) (1) the declarant does not make while testifying at the current trial or hearing (out of court)
b) A party offers this to prove the truth of the matter asserted  or
c) Paraphrase: Out of court statement offered to prove the truth of the matter asserted. 
d) Declarant = statement maker. 
(1) Only a person can be a declarant
(2) Do not conflate witness and declarant although sometimes they can be the same person
e) Statement = intended as an assertion
(1) Oral, written, or nonverbal conduct
(2) No requirement that anyone was intended to hear the statement 
(3) Sleeping = not intentional
(4) Treat document as witness
f) Out of Court 
(1) Although this is not the language included in the rule
(2) You can hearsay yourself. (Ex: “I said _____ in my deposition)
g) Prove the truth of the matter asserted
(1) Have to identify the theory of relevance because it may take us here
(2) If it needs to be true to be relevant
5. FRE 802: Hearsay is not admissible unless a federal statute, the FRE or other rules articulated by the USSC provide otherwise
6. Testimonial triangles: [image: ]
7. Non-Hearsay Use
a) Effect on Listener
(1) Notice (i.e., a mechanic says it is too dangerous to drive your car)
(2) Reasonable Fear in cases of justifying self defense
(3) Motive
b) Legally Relevant Operative Facts
(1) Defamation, offer/acceptance, gift, threat, bribe
(2) I.e., Donald trump is a millionaire in a defamation case or I accept your offer = taking a legal action
8. Non-Verbal Conduct
a) “Statement” means a person’s oral assertion, written assertion, or nonverbal conduct if the person intended it as an assertion
(1) Intent test = did they intend to assert
(2) A 104(a) inquiry 
b) ACN 801 (although Prof thinks this is wrong): The dangers of perception, memory and narration “are minimal in the absence of an intent to assert and do not justify the loss of the evidence on hearsay grounds”... “situations giving rise to the non-verbal conduct are such as virtually to eliminate questions of sincerity.” 
(1) if you’re not trying to assert anything, there is no way you are lying
c) Most conduct is not asserted as anything
(1) If you intend to assert, you may intend to lie (sincerity risk)
9. Unstated/Implied Assertions
a) 104(a) inquiry for judge to determine intent
b) It is hearsay if the intent is to assert an implied belief and the statement is offered to prove the implied belief
(1) By contrast, it is not hearsay if the declarant did not intend to make the implied assertion (therefore, it can be admitted to prove the truth of the belief)
c) Examples:
(1) That SUV driver must be drunk
(2) You need to get out of here quickly (likely no intent)
(3) It’s supposed to stop raining in an hour (yes)
d) Questions and commands are generally not hearsay but can contain assertions
(1) Did you rob the bank
(2) Put the gun down
(3) Why were you going so fast
B. Hearsay Exemptions (Hearsay that is not considered Hearsay)
1. General
a) Justifications vary. It’s okay because easy cross, a risk is minimized or unusual need
b) Categorical approach
c) Process → testimony offered, hearsay objection, proponent can either:
(1) Not hearsay
(2) Exception
d) Foundation
e) Multiple exemptions/exceptions may apply and you only need one to be admissible
f) Confrontation clause
2. Prior Statements of Witnesses -- FRE 801(d)(1)
a) Defined as “not hearsay” (technicality) so it is not barred by the hearsay rule of exclusion (technically exempt not except) 
b) Admissible for truth if the requirements are met 
c) Statements made at an earlier time by witnesses
d) Requirements:
(1) Testifies currently at trial or hearing
(2) Subject to cross-examination about a statement
e) US v. Owens - What we mean by cross examination/minimum standard
(1) LROF: correctional officer attacked in prison with no witnesses. The c.o. identifies Owens in the hospital but at trial suffers severe memory loss and can only remember the moments leading up to the attack. 
(2) D’s POV: can’t cross or ask any questions so this is not subject to cross
(3) Held: Yes. He was subject to cross because undermining credibility is the purpose of cross examination
(4) Dissent: Can’t test him for anything (such as bias or perception) other than memory
f) Prior Inconsistent Statements - FRE 801(d)(1)(A)
(1) Recall FRE 613 can always be used to impeach a witness’s credibility, extrinsic evidence (e.g., a witness who heard it) is allowed if the witness is given an opportunity to explain or deny the statement
(2) Requirements to get in for truth:
(a) [bookmark: _GoBack]Inconsistent with trial testimony
(b) Prior statement given under penalty of perjury 
(i) No cross-examination required
(c) Prior statement made at trial, deposition, or other hearing
(3) CEC 1235: All prior inconsistent statements are admissible for their truth, even those not originally made under oath, so long as the witness are given an opportunity to explain or deny the prior statement 
g) Prior Consistent Statements - FRE 801(d)(1)(B)
(1) Admissible to rehab after credibility was attacked
(2) Admissible for truth as well if it is okay above
(3) Rule: okay if it is consistent with declarant’s testimony and is offered:
(a) To rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive inso testifying; or
(b) To rehab declarant’s credibility
(4) US v. Tome (Father sexually assaulted young daughter)
(a) LROF: Custody battle. Daughter was a bad witness and prosecution offered evidence of prior consistent statements. 
(b) Held: Inadmissible  because timing matters. Custody is the origin story of these allegations, and therefore gives her a reason to lie at trial.
(c) Takeaway: Timing matters
h) Prior ID 
(1) Identifies a person as someone the declarant perceived earlier
(2) CEC 1238: additionally
(a) Prior ID was made a time when the crime or other occurrence was fresh in the witness’s memory, and 
(b) The witness testifies that he made the ID and it was a true reflection of his opinion at the time
3. Opposing Party Statement (FRE 801(d)(2))
a) Among the most important exceptions and lets in a lot of statements the jury will find probative
b) Opposing party has said/written something and you want to offer it against them for truth
(1) Example: We left the floor all wet and didn’t put the sign out
c) NO personal knowledge requirement
d) Foundation
(1) Did you speak with the party or overhear the party make a statement?
(2) When/Where
(3) Ask what they said 
e) Need not be against interest at the time
f) Purposes:
(1) Reliability
(2) Adversarial
(3) Fairness
(4) Need
4. Admissions
a) Direct Statements (FRE 801(d)(2)(A))
(1) Must be offered against the party who made the statement
(2) Need not have been against the party declarant’s interest when made
(3) No PK requirement, no trustworthiness requirement, no oath/trial requirement
(4) Confessions Made to Law Enforcement in Crim. Cases
(a) Witness heard the declarant make the statement
(b) Witness identifies declarant as defendant
(c) Confession was voluntary
(d) Proper Miranda warnings given
(e) Defendant waived his rights
(5) Direct Statements are:
(a) Any out of court statement made in 
(b) Any context by
(c) Any party
(d) Any action
(i) Is admissible against the party
b) Adoptive Statements (FRE 801(d)(2)(B))
(1) Party appeared to adopt or accept as true the statement of another
(a) Ex: store owner “this isn’t the first time this has happened.” 
(2) We interpret silence by common experience. You consider probable human behavior. You need specific facts
(3) Some courts are allowing “liking” posts on facebook
(4) FRE says nothing about knowing the content of the statement
(5) CEC 1221: A party adopting a statement must have “knowledge of the context thereof” 
(a) Federal courts enforce this via 401/403
c) Authorized Statements
(1) FRE 801(d)(2)(C): non hearsay if made by a person whom the party authorized to make a statement on the subject
(a) Need proof of authorization
d) Agent and Employee Statements
(1) FRE 801(d)(2)(D): non hearsay if made by (1) the party’s agent or employee (2) on a matter within the scope of that relationship and (3) while it existed
(a) Focuses on subject matter and what was said
(b) Current employee talking about their current job. (We are worried about grudge statements and reliability)
(2) Rationales:
(a) Necessity
(b) Fairness
(c) Reliability 
(3) Exception to the Exemption: Government Employees
(a) Generally, they cannot bind the sovereign, so their statements are not admissible against the government when the government is a party to a suit
e) Co-Conspirator Statements
(1) Declarant and the party against whom the statement is offered were both members of a conspiracy
(2) The statement was made by the declarant during the conspiracy
(3) The statement was made in furtherance of the conspiracy
(4) You just need agreement of an unlawful purpose or a legal agreement by unlawful means
(5) Conspiracy ends either by success or failure (arrest/foil) 
(6) 104(a)
(7) Rationales:
(a) Reliability?
(b) Necessity → usually the prosecution needs it
(c) Fairness
(8) Bruton: Sometimes you have to sever trials because of statements with multiple defendants
(a) Post-arrest confession by D1 may not be admissible against D2 in the same trial unless:
(i) D1 testifies
(ii) Meets co-conspirator statement requirement
C. The Hearsay Exceptions
1. Excited Utterances and Present State Impressions
a) Present Sense Impressions (FRE 803(1))
(1) PK
(2) A statement
(3) Describing or explaining an event or condition
(4) Made while or immediately after declarant perceived it
(5) Ex: I just saw him cross the street
(6) Rationales: While narrating your are less likely to lie and this eliminates the memory issue
(7) 104(a) inquiry
(8) CEC 1241: limits present sense impressions to a declarant’s explanations of his or her own conduct
b) Excited Utterances (FRE 803(2))
(1) PK
(2) A statement
(3) Relating to 
(4) A startling event or condition
(a) Typically viewed objectively
(5) Made while the declarant was under stress or excitement
(a) Stress can be rekindled!
(b) Lapse of time between startling event and statement
(c) In response to an inquiry (deliberative?)
(d) Physical and mental condition of the declarant
(e) Characteristics of the event
(f) Subject matter of the statement
(6) Rationale: Sincerity risk minimized, perception risk increases, unclear if memory is enhanced or reduced 
(7) 104(a) inquiry
c) Differences:
(1) Present Sense describes/explains vs. excited utterance relates
(2) Present sense requires immediacy while excited utterance focuses on stress
2. State of Mind and Physical Condition - (FRE 803(3))
a) Then Existing State of Mind Declarations 
(1) Expresses state of mind
(2) State of mind at the time
(3) Relevance Theory:
(a) Motive/Intent
(b) Notice/Warning
(c) Bias
(d) Pain/Injury
(4) Rationale: Present Sense Impressions and Necessity
b) Includes Statement of the declarant’s then-existing:
(1) State of mind (such as motive, intent, or plan) or
(2) Emotional, sensory or physical condition (such as mental feeling, pain or bodily health)
c) Does NOT include: a statement of memory or belief used to prove the fact remembered or believed unless it relates to the validity or terms of the declarant’s will 
d) Hillmon: (Is he Dead? Where is the Body?) Creates the state of mind exception
(1) LROF: Hillmon had 3 heavy life insurance policies. John Brown “accidentally shot my friend John Hillmon.” He recants and says Hillmon told him to shoot someone. Life insurance company says Hillmon is alive and this is a scam. Brown recants recantment. P finally wins after 13 years and goes to the SC. No one has seen Hillmon or Walters for 13 years. Offered letters from Walters to his fiance (but she’s testifying to what she remembers). These are offered to show it is Walters’ dead body if he intended to meet Hillmon. P believes insurance co. faked the letter. D wants also to prove that Hillmon was in Wichita. (Letters create double hearsay)
(2) Issue: Can you use the statement of one person to prove the future conduct of another? 
(3) Held: Only attainable of his reflection of his intention
(4) ACN says you can’t use for third parties, but other legislation leaves Hillmon intact (jx by jx)
e) Statements of Memory and Belief are not admissible to prove the fact remembered or believed (unless it relates to the validity of terms of the declarant’s will) 
f) Can use statements of then-existing state of mind to prove past, present, and future state of mind of the declarant
g) Can use statements of then-existing state of mind to prove past, present, and future conduct of the declarant
h) Cannot use statement of then-existing state of mind to prove prior act of someone other than the declarant, but you may be able to prove future conduct of someone other than the declarant (Hillmon) 
i) CEC 1251: Can use statements of past state of mind to prove past state of mind, but only if the declarant is unavailable. 
3. Injury Reports -- FRE 803(4)
a) Elements
(1) A statement
(2) For purposes of medical diagnosis or treatment 
(3) That describes a medical history, past or present symptoms, pains or sensations, or the … general cause of the symptoms or sensations 
(4) Reasonably pertinent to diagnosis
(a) Creates the biggest hurdle in the analysis
(b) When and How
(c) Important Objects or Implements
(d) Timing of onset of symptoms
(e) Apparent cause
(f) Nature of symptoms
(g) Motivation to get as much through the doctor
(h) You determine based on what the doctor says not the declarant
4. Recorded Recollection
a) Past Recollection Refreshed -- FRE 612
(1) No PK required
(2) Typically done before you resort to the hearsay exception
(3) Can do anything you can think of to refresh
(4) The other side can elect to offer into evidence the item used to refresh and can inspect
(a) In case the attorney wrote down some answers
(5) Item is usually handed back and then the witness can testify from memory
b) Past Recollection Recorded -- FRE 803(5)
(1) Once you’ve failed to refresh
(2) Elements
(a) Witness had PK of a fact or event
(b) Witness recorded PK while events were still fresh
(i) No hard and fast rule, but the more mundane the closer in time it needs to be to ensure accuracy
(c) Witness says it’s accurate
(d) At trial, witness on the stand cannot completely and accurately recall facts even after reviewing the document
c) FRE 805: Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule
5. Business and Public Records
a) Business Records -- FRE 803(6)
(1) This may be the most used exception
(2) Example: shopkeeper/becomes relevant if someone purchased/have to bring shopkeeper in and he likely won’t remember so this exception relieves the shopkeeper from having to testify and is more efficient for litigants
(3) Elements
(a) A record of a business, organization, occupation, or calling (whether for profit or not)
(b) A record of an act, event, condition, opinion or diagnosis
(i) Not meant to be narrow
(ii) In CA, opinions and diagnoses do not fall under this exception
(c) Record made at or near the time of the act, event, condition, opinion or diagnosis
(i) Later reports: rearranging data doesn’t not meet this element
(ii) Although somewhat vague, the time does need to be short
(d) Made by, or from information transmitted by someone with knowledge
(i) PK requirement
(ii) “Damaged Report” ---> you need someone with PK in the chain
(e) Regularly Conducted Activity
(i) Record about what this business usually does
(ii) made , maintained or stored
(iii) Subject matter inquiry
(iv) Ex: Watch repair shop. Repairing watches is its regularly conducted activity while renting the premises as a set once is not
(v) Reason: records of what a business usually does because they are more likely to be good and reliable records
(f) Regular Practice
(i) Reliability
(ii) Courts are more open because litigation is a part of business
(a) I.e., accident reports (just because it happened once does not mean it is not practice)
(b) Engineer accident report (Palmer v. Hoffman) 
(iii) Business records often contain numerous levels of hearsay and need separate exceptions for each level
(a) Unless everyone is an employee because the requirements would be met each time
(b) Red flag: someone outside the organization is talking
(g) Testimony of a custodian or qualified witness, or by declaration (FREs 902(b)(11) or (12))
(h) Trustworthiness Inquiry (open)
(i) Court can exclude if they think it is untrustworthy
(ii) Presumption of trustworthiness
(iii) Burden on opponent of the business record (usually shown through timing, circumstances, sources or in preparation of litigation)
(iv) No self-serving documents
b) Public Records 
(1) Public Records of “the office’s activities” -- 803(8)(A)(i)
(2) Records concerning matters observed by public officials when there was a duty to make the observation and to report on the matters observed -- 803(8)(A)(ii) 
(a) In a criminal case, matters observed by law enforcement are NOT admissible against the defendant (6th amendment right to confront)
(i) Law enforcement = those who perform prosecutorial or investigative functions 
(ii) Pro-Defendant rule
(iii) Does not exclude routine/regular activities or Non-adversarial functions
(3) Factual Findings -- 803(8)(A)(iii): Factual findings are ok from a legally authorized investigation. (in civil ok and ok in crim vs. gov.) 
(a) Beech Aircraft v. Rainey
(i) LROF: Plan crash. Investigation suggests pilot error and report includes “most probable cause of accident was pilot’s failure to maintain proper interval.”
(ii) Issue: Is this conclusion admissible for its truth?
(iii) Held: Yes, factually based conclusions/opinions are admissible
(iv) Reasoning:
(a) Rule → legally authorized investigation
(b) Definition from Black’s law dictionary (conclusion based on facts) reasonable inference from evidence/reports
(c) Legislative history was not helpful
(d) ACN gave no answer
(e) Safety provision/trustworthiness inquiry
(f) Hard to draw a line between fact and opinion
(g) Policy → purpose of the rule is to increase the amount of relevant evidence to the jury
(4) Oates: If a document is inadmissible under FRE 803(8) because of the specific exclusionary terms in A(ii) and (iii), it would be a subversion of legislative intent to permit documents as an 803(6) business record
(5) [image: ]
c) FRE 803(7) and 803(1) include absences of an entry in business or public records
(1) I.e., lack of my name in a firearm log
6. Unavailability
a) The 804 hearsay exceptions require unavailability
b) FRE 804(a): If the statement’s proponent procured or wrongfully caused the declarant’s unavailability in order to prevent the declarant from attending or testifying, the declarant will not be deemed unavailable. 
c) May be limited to a line of questioning
d) Assertion of Privilege
(1) Witness needs to be on the stand
(2) Court needs to determine that the privilege is properly invoked
(3) Only unavailable for the scope of privilege and not an absolute ban
(4) 104(a) preponderance inquiry
e) Refusal to Testify 
(1) Witness needs to be on the stand
(2) We can’t force someone to testify, but there might be contempt
f) Lack of Memory 
(1) Witness needs to be on the stand
(2) Have to demonstrate this on the stand (i.e., refreshed recollection)
g) Death or impairment
(1) Impairment may require a showing of how sick for example 
h) Absence
(1) Could not find or secure the witness
(2) May not be subject to process
(3) The Court declares unavailable 
(4) Duty to Depose Rule: We prefer live testimony but the second best option is testimony under oath. 
(a) If the proponent cannot get declarant to come to trial (absence), the proponent must make an effort to obtain the declarant’s deposition testimony. If that fails, only then will the court find the declarant unavailable..
(b) Only covers dying declaration, declarations against interest, and statements of personal/family history 
(c) If unavailable 1-4, then you don’t have to try and depose the person
(d) If offering former testimony, you don’t have a duty to depose
(e) If wrongfully absent, no duty to depose
7. Former Testimony -- FRE 804(b)(1)
a) Includes testimony that:
(1) Was given as a witness at trial, hearing, or lawful deposition, whether given during the current proceeding or different one (oath); and
(2) Is now offered against a party who had -- or in a civil case, whose predecessor in interest had -- an opportunity and similar motive to develop it by direct, cross or redirect examination
b) Former Testimony at a criminal trial
(1) Prior Proceeding: Testimony is given and defendant/gov had an opportunity to cross
(2) Present Proceeding: If declarant is unavailable and the proponent seeks to introduce declarant’s testimony from the first trial, the defendant cannot cross examine.
c) Former Testimony at a Civil Trial
(1) Prior Proceeding: Declarant testifies, and plaintiff/defendant/predecessor in interest cross-examines
(2) Present Proceeding: If declarant is unavailable and the proponent seeks to introduce declarant’s testimony from the first trial, the same party/successor in interest cannot cross examine
d) Not Required:
(1) Same lawsuit
(2) Same issue
(3) Actual cross-examination (only the opportunity to develop the testimony)
(4) Same Identity of the parties (civil case)
e) Predecessor in Interest: PAY ATTENTION TO CIVIL vs. CRIMINAL!
(1) Different approaches: restrictive “privity” interpretation or a more liberal “similar motive” interpretation?
(2) Opportunity to develop + similar motive
f) Similar Motive: 
(1) US v. Salerno: (NY Mob family) Can D introduce grand jury testimony against the government when witnesses claim the 5th and now refuse to testify?
(2) No, because you don’t really press/cross in grand jury proceedings
g) 104(a) inquiry
h) CEC 1292: Former testimony rule for civil cases does not include predecessor in interest language
8. Dying Declarations -- FRE 804(b)(2)
a) Ex: Selena killer
b) Elements:
(1) Concerning cause or circumstances of impending death
(2) Declarant believes death is imminent (technically subjective but courts are mindful of realistic views)
(3) PK
(4) Limited to civil cases and homicide when criminal 
c) Proponent has the burden to convince the judge by a 104(a) inquiry 
d) Shepard v. US: My husband poisoned me! Symptoms returned a few days later and she died a month later. This is not a dying declaration because it is not immination.
e) Purpose for this exception = need
f) CEC 1242: Dying declarations are admissible in any criminal proceeding
9. Declarations Against Interest: FRE 804(b)(3)
a) Differs from opposing party because these almost always come in from a non-party
b) Elements:
(1) Against monetary, property, or exposes you to civil/criminal liability or invalidates your claim (Subjective inquiry)
(2) The statement was against any of the above interests to such an extent that a reasonable person wouldn’t have said it unless true
(3) If offered in a criminal case and statement exposes you to criminal liability, corroboration is required 
c) Be mindful of the circumstances. You have to look at more than words.
(1) Ex: the wire guy who admitted to his friends’ crimes because he was already going to jail for life so he was protecting his wife and child.
(2) Because of situations like the one above, prosecutors want more reliability
d) Trustworthiness Factors:
(1) Did declarant plead guilty (less reliable) or still exposed to prosecution?
(2) Motive in making the statement
(3) Repitition
(4) To whom?
(5) Relationship of declarant to the accused
(6) Nature and strength of independence evidence relevant to the conduct in question
e) Mixed Motive = Both against and for. Weigh which motive is predominant. 
f) Williamson: Rule 804(b)(3) “does not allow admission of non-self inculpatory statements even if they are made within a broader narrative that is generally self inculpating. Each hearsay statement must be separately parsed. 
g) CEC 1230: CA includes statements that carry “risk of making declarant the object of hatred, ridicule, or social disgrace in the community” as within the exception to the general rule of exclusion
(1) Broader
h) [image: ]
i) Statement has to be against your interest at the time it was made
10. Declarations of Personal/Family History -- FRE 804(b)(4)
a) Assuming unavailability, a statement asserting a declarant’s own family history may be admitted without a showing of personal knowledge, and a statement asserting the family history of another person may be admitted if the declarant was related or intimately associated with the other person’s family
11. Forfeiture by Wrongdoing --FRE 804(b)(6)
a) If you cause someone to be unavailable to tesitfy at trial, you do not get the benefit that might flow from the unavailability (wrongdoer is opponent)
(1) The wrongdoing constitutes a waiver of hearsay exclusion and any relevant out of court statement made by the declarant can come in as admissible for its truth
b) Elements:
(1) Conduct: party opposing hearsay engaged or acquiesced in wrongdoing
(a) You know someone else but you don’t try and stop them
(2) Intent: Intended to procure unavailability of declarant
(a) Does not have to be the sole intention. Additional motives are OK. 
(3) Cause: Wrongdoing rendered declarant unavailable
(4) Statement offered against the wrongdoer
c) 403 still applies, but courts are unsympathetic to wrongdoers 
d) Examples: Intimidation, murder, violence, bribes, kidnapping
e) Other than conduct, all the elements are very hard to prove
f) Can apply to those who are likely to be witnesses in a litigation that has not yet begun
g) Witness must be unavailable. 
h) You can’t attempt wrongdoing, you have to succeed
i) Exception: the wrongdoing can’t apply to the wrong act itself 
(1) Ex: if you’re on trial for murder, you can’t be accused of “murdering the victim/witness” 
j) Purpose: Do not want to incentivize this behavior
12. Residual Exception  -- FRE 807
a) Courts are very restrictive
b) Not meant as a catchall, but admits even if you can’t fit it into another hearsay exception
c) Requirements:
(1) Trustworthiness: Statement has “equivalent circumstantial guarantees of trustworthiness.” Looks a lot like this exception, but it misses by a bit
(2) Relevance
(3) Need/Probativeness: More probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts
(4) Interests of Justice: Accuracy/fairness
(5) Reasonable notice
d) Look up your circuit to determine if the evidence you want is likely to be admitted
e) Tome is an evidence of not admitted
f) Two view points:
(1) Majority: Near miss (close, but not enough)
(2) Minimum: Close enough
g) Only way to use this on the bar or final is if you can’t fit the hearsay in anywhere else (probably not worth the points)
D. Hearsay and the Confrontation Clause
1. This ONLY arises in CRIMINAL cases.
2. This right is only held by the accused
3. 6th Amendment Confrontation Clause: in all criminal prosecutions, the accused shall enjoy the right to … be confronted with the witnesses against him. 
4. Ohio v. Roberts: Hearsay from a nontestifying declarant violated the Confrontation Clause unless it had an “indica of reliability.” A statement had indica of reliability if it either:
a) Fell within a firmly rooted exception or
b) It bore particularized guarantees of trustworthiness. 
c) This substance reliability test was criticized because it focused on the hearsay and was difficult to apply
5. Crawford v. Washington: Rejects Ohio v. Roberts test
a) LROF: After a fight during which Michael Crawford stabbed Kenneth Lee, Michael and his wife Sylvia were taken to the police station. There, the police interrogates both Michael and Sylvia, and make audio recordings of the interrogations. Michael claims he saw the victim go for something right before everything happened, suggesting that his stabbing was an act of self-defense. Sylvia admitted to leading the victim to her apartment, but did not recall seeing the victim ever make a move or anything before the fight broke out. Her story seemed to indicate that the victim had his hands up and out when Michael attacked.
b) Holding: Testimonial hearsay violates confrontation clause unless declarant is unavailable and defendant had a prior opportunity for cross examination
(1) Procedural not a substantive guarantee
c) Takeaways: 
(1) Confrontation clause applies to the government’s use of testimonial hearsay statements against a criminal defendant
(2) Testimonial means a statement made when a declarant is acting like a witness; a solemn declaration or affirmation made for the purpose of establishing or proving some fact
(3) Confrontation Clause only applies to testimonial hearsay. If it’s non-testimonial, the confrontation clause does not apply. 
(4) Confrontation Clause is not applicable if the declarant testifies and is not subject to cross
(5) Confrontation clause is not invoked if the out-of-court statement is not proffered to prove the truth of the matter asserted 
(6) Confrontation Clause permits testimonial hearsay only if the the declarant is unavailable, and Defendant had a prior opportunity for cross examination
(7)  Forfeiture by wrongdoing can, on an equitable basis, extinguish a Confrontation Clause claim

6. Davis v. Washington (Primary Purpose Test)
a) LROF: Felony violation of a no-contact order. Girlfriend did not appear at trial. Prosecution offers authenticated 911 call. Trial court admits and it is appealed citing confrontation clause. 
b) Held: first half is non-testimonial because primary purpose (calling 911 is to seek aid)
c) Reasoning: Test is not very clear. Instead, use the primary purpose test:
(1) Testimonial: Made under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an on-going emergency (what is happening)
(2) Testimonial: the circumstances objectively indicate that there is no such emergency and the primary purpose is to establish or prove past events potentially relevant to a later criminal prosecution. 
d) Takeaways:
(1) The Confrontation Clause does not apply only to statements made in response to interrogation. A volunteered statement can be testimonial.
(2) Any and all oral statements made to police officers are not necessarily testimonial. Some initial inquiries will yield non-testimonial responses
7. Hammond v. Indiana: Acting like a witness on direct
a) LROF: Neighbors called police. Police came and stopped the couple from fighting. Prosecution offered written, signed, sworn affidavit; oral statements to the police at the scene; authenticated transcript of the 911 call.
b) Held: Hearsay. This already happened so it is all testimonial.
c) Concurrence: Confrontation Clause protects against formalized testimonial materials such as affidavits, depos, prior testimony and confessions. 
8. Michigan v. Bryant:
a) LROF: Covington is bleeding in a gas station after he was shot half an hour earlier at a different location. He said “Bryant shot me!”
(1) Primary Purpose: Get me assistance. Appears to be non-testimonial.
(2) Police’s Primary Purpose: Maybe investigatory right after what happened. Safety emergency! (shooter is still out there)
b) Held: Not testimonial because primary purpose is to enable police to deal with an ongoing emergency. Differs from Hammond in the nature of the emergency. The Court expanded the scope of potential emergency to include public safety. 
c) Bryant Factors
(1) Circumstances in which the encounter occurs and 
(2) The statements and actions of the parties (declarant and interrogators)
(3) Hearsay/Reliability → in determining primary purpose, standard rules of hearsay, designed to identify some statements as reliable will be relevant. “Because the prospect of fabrication is presumably significantly diminished…, the Confrontation Clause does not require cross examination.” 
d) Takeaways
(1) While testimonial statements are those that are similar to a person testifying on direct examination, the Confrontation Clause might apply to volunteered statements because they may be testimonial.
(2) All statements to police officers are not necessarily testimonial
9. Clark
a) LROF: Dee Clark dropped his 3 year old off at preschool. Staff noticed his bloodshot eyes and red marks on the child. When asked what happened to him, the child “said something like Dee, Dee” and when asked whether Dee was big or little, the child said “Dee is big.” Later that day, the child blamed Dee for his injuries to social workers, a police detective, his maternal grandmother, and great aunt. The Trial Court found the child incompetent to testify, and over Defendant’s Confrontation Clause objection admitted all of the child’s hearsay statements identifying Dee. 
b) Held: Residual hearsay exception and most states hold statements re: child abuse are okay
10. Forensic Reports
a) Reports prepared by people who are not directly involved in crime investigation and law enforcement, such as drug, blood alcohol, fingerprint, DNA, ballistics, autopsies and related reports that involve testing by someone.
11. Melendez Diaz
a) Certificate of analysis (affidavit reporting results of chemical test to determine whether a substance was an illegal drug)
b) Holding:
(1) Little doubt this is a testimonial statement 
(2) Functionally identical to live in court testimony
(3) Made under circumstances which could lead an objective witness to reasonably believe that the statement would be available for use at a later trial
c) Dissent: 
(1) Confrontation Clause covers
(a) “Percipient witnesses”
(b) “Typical witnesses”
(c) “Ordinary witnesses”
(d) “Conventional witnesses”
(2) Scientific analysts not accusatory witnesses, so exempt from Confrontation Clause
(3) Non conventional ex parte witnesses, because
(a) Describe current observations (“near contemporaneous observations of the test”) not past events
(b) Didn’t see the crime itself, nor any human action related to it.
(c) Statements not in response to interrogation
(4) Neutral, scientific testing. Not adversarial
(5) Akin to business records, which Crawford said were non-testimonial
(6) This will make prosecutions costly if not impossible
12. Bullcoming
a) LROF: Certified forensic lab report of defendant’s BAC measured by gas chromatograph machine. By the time trial started, the lab analyst who had performed the test and signed the lab reports had been placed on unpaid leave.
b) Holding: 
(1) Witness had not supervised or observed any of the testing, could not answer any cross questions about the particular test of Bullcoming’s BAC; had no independent opinion of Bullcoming’s BAC.
(2) No exceptions to the terms of the 6th Amendment -- “the clause does not tolerate dispensing with confrontation simply because the court believes that questioning one witness about another’s testimonial statements provides a fair enough opportunity for cross examination.”
(3) Purpose of report was for use at trial.
c) Dissent: (Kennedy) The more formal the more likely to be testimonial and now we’re keeping out reliable things.
13. Williams
a) LROF: Testimony from expert that Defendant’s DNA matched crime scene DNA. Expert did not analyze the blood; she merely compared the analysis done by others and concluded they matched.
b) Issue: Can the prosecution introduce an analyst’s forensic report (or its content) through an expert witness, who reviewed and relies on that report in coming to his own conclusion? 
c) Holding: The underlying forensic report was not testimonial under the primary purpose test. Therefore, no Confrontation Clause violation 
d) SC Voting:
(1) 4 votes: NO CC violation because non-hearsay, and non-testimonial because it did not accuse a targeted individual
(2) Thomas: NO CC violation because underlying the report was non testimonial hearsay because it was not formal and solemn
(3) 4 votes: CC violation: Testimonial hearsay. 
IV. Opinion Evidence and Experts
A. The more detailed account carries more conviction than the broad assertion. (ACN, FRE 701)
B. General
1. Standard of evidence is a low threshold; 403 may and favors admission
2. Most things jurors are asked to decide are in their accessibility/availability to decide. Some things require specialized information/expertise
3. Criminal and civil both deal with expert testimony 
a) Ex: Crim: Forensics; Civil: Engineering
b) In civil, 3 are 4 experts are normal for trial and even more during pre-trial
c) In criminal, usually the prosecution only uses experts (stems from a lack of resources for defense)
4. We want people testifying from personal knowledge
a) Leave it to the jury to decide the legal issues
C. Fact v. Opinion
1. Facts = firsthand observations
2. Opinions = inferences drawn from those observations
3. Examples:
a) He tried to shoot me
b) She was drunk
c) The car was going 50 mph
d) The roller coaster goes too fast to be safe
e) That is my wife’s signature
4. What matters to us is lay opinion vs. expert
D. Lay Opinion v. Expert Opinion
1. Lay Opinion = results from a process of reasoning familiar in everyday life. FRE 701: “If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is:
a) Rationally based on the witness’s perception;
b) Helpful to clearly understand the witness’s testimony or to determine a fact in issue; and
(1) Helpful = when they facilitate the presentation of evidence (convenient; efficient; and necessary) 
(2) Not helpful = when the jury can readily draw out the necessary inferences and conclusions without the aid of the opinion (i.e., “he was driving negligently”; “the plaintiff caused his own injury”)
(3) Don’t confuse this with Probative Value inquiry
(4) Courts look for more detailed underlying facts 
c) Not based on scientific, technical, or other specialized knowledge within the scope of rule 702.” 
(1) Added to make it clear you can’t get away with saying an expert is a “lay witness”
d) Lay opinion is okay for: 
(1) emotional/psychological state of another (i.e., angry, nervous, upset, frightened, shocked)
(2) Conventional physical descriptions (tall/short; old/young; strong/weak)
(3) Appearance of objects (size, color, shape, texture)
(4) Speed of moving objects
(5) Ordinary distances
(6) 104(a) inquiry
2. Expert Opinion = results from a process of reasoning which can be mastered only by specialists in the field 
a) Personal perception not required (FRE 703)
3. FRE 704 -- Opinions on “ultimate issues” (negligence, causation) are permissible.
a) Exception = criminal defendant’s mental state or condition that constitutes an element (insanity)
E. Qualifying an Expert (FRE 702)
1. Proponent must demonstrate by a preponderance of the evidence, that the witness has some specialized knowledge, derived from skill, experience, training or education 
2. A qualified expert may testify, in the form of an opinion or otherwise, if:
a) The expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue
b) The testimony is based on sufficient facts or data;
c) The testimony is the product of reliable principles and methods; and
d) The expert has reliably applied the principles and methods to the facts of the case.
3. Expert opinions must be helpful and beyond common knowledge, and based on sufficient facts, data, reliable principles and methods that were reasonably applied 
4. Scope of expertise may matter/proponents want broad while opponents want narrow to put limits on expertise because you can only offer opinions based on your field of expertise
5. Any knowledge based on the fact-finder
F. Progression of Permissible Scientific Expert Testimony
1. Frye v. US (Pre- FRE 702) General Acceptance Test
a) “...[t]he thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs.”
b) General acceptance in the scientific community assures that those most qualified to assess the general validity of a scientific method will have the determinative voice
c) Critiques: Not open to new science and inflexible. Most jurisdictions adopted it
2. Daubert
a) LROF: Morning sickness drug may have caused birth defects. Some of p’s expert testimony at issue involved in-vitro and in-vivo on animals. TC held inadmissible under Frye because no studies were done on humans and it was not peer-reviewed or published.
b) Issue: Is the general acceptance test superseded by FRE 702?
c) Holding: Yes, but the general acceptance test is a factor. Trial judge must ensure that the expert testimony is relevant and reliable (gate keeping function)
d) Daubert Factors
(1) Whether theory or technique can be and has been tested
(2) Whether it has been subjected to peer review and publication
(3) Known or potential error rates
(4) Existence of standards and controls
(5) General Acceptance
e) Critique: Judges are gatekeepers, but they are not amateur scientists. Making it their responsibility to determine whether experts’ proposed testimony amounts to “scientific knowledge,” constitutes “good science, “and was “derived by the scientific method” is too tall a task. 
3. ACN Additional Factors
a) Whether testimony is about matters growing naturally and directly out of independent research
b) Whether expert has justifiably extrapolated from an accepted premise to an unfounded conclusion
c) Whether expert has accounted for obvious alternative explanations
d) Whether expert was as careful as in her regular professional work outside paid litigation consulting,
e) Whether the field of expertise is known to reach reliable results for the type of opinion offered by expert
4. Joiner
a) Focus is not just on methods/principles. A court may conclude that there is simply too great an analytical gap between the data and the opinion offered for the testimony to be reliable.
b) Standard for review for decisions on admissibility of expert testimony = abuse of discretion. 
5. Kumho Tire: 
a) LROF: Tire blowout. Expert had his own unique test to determine whether the error was human or technical and said it was man made.
b) Issue: Does Daubert apply to technical and other specialized knowledge or just scientific knowledge?
c) Holding: Daubert applies to all kinds of experts, not just scientific experts.
d) Reasoning: 
(1) Language of FRE 702
(2) Rationale of the reliability requirement
(3) Pragmatic Concerns
6. Daubert does not necessarily apply in every case. Judges have discretion to choose among factors that will assess reliability
7. Daubert makes clear that the factors it mentions do not constitute a definitive checklist or test
8. The factors identified may or may not be pertinent in assessing reliability
9. We can neither rule out, nor rule in, for all cases and for all time the applicability of the factors mentioned in Daubert
10. A trial court should consider the specific factors identified in Daubert where there are reasonable measures of the reliability of expert testimony
G. Permissible Bases of Expert Opinion 
1. Facts or data in the case that the expert has been made aware of [i.e., hearsay] or personally observed.
a) Need not be admissible evidence

2. Possible Bases: 
a) Set of facts given to expert before trial
b) Personal observations
c) Reading a transcript
d) Attending trial and listening to the facts are reported by witnesses
e) Studies or experiments
f) Some mixture of all of these
3. FRE 703:
a) In coming to their opinion, expert can rely on inadmissible evidence “if of type reasonably relied on by experts in the field”
b) If not of the type reasonably relied on by experts in the field, then it needs to be admissible for the expert to rely on it as the basis for her opinion. 
4. FRE 705: An expert may state an opinion -- and give the reasons for it-- without first testifying to the underlying facts or data.
5. Disclosing Basis to the Jury: 
a) Offered to assess credibility not truth
b) If the basis of an expert’s opinion is inadmissible evidence [ex: hearsay], it can be disclosed to the jury only if the probative value in helping the jury evaluate the opinion substantially outweighs the prejudicial effect. (FRE 703) (reverse 403)
6. Merton: Psychiatrist says man is dangerous to himself and others because his mother said he punched her (inadmissible hearsay). Offered to prove credibility of the psychiatrist, but it is dependent on being truthful.
7. FRE 706: Allows courts to appoint their own expert. 
a) Purpose: scare attorneys to modify how they choose experts
b) Happens more often in mass tort cases and in juvenile court, the judge chooses the mental health expert 
8. FRE 803(6): Allows for the admission of a record of an act, event, condition, opinion, or diagnosis if neither the source of information nor the method or circumstances of preparation indicate a lack of trustworthiness
9. California
a) CEC 801: If a witness is testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is:
(1) (a)Related to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact; and 
(2) (b) Based on matter (including his special knowledge, skill, experience, training, and education) perceived by or personally known to the witness or made known to him at or before the hearing, whether or not admissible, that is of a type that reasonably may be relied upon by an expert in forming an opinion upon the subject to which his testimony relates, unless an expert is precluded from law from using such matter as basis for his opinion.
b) Reasonable Reliance Test (CA): The proponent of expert testimony must establish that a qualified expert is offering helpful testimony. In addition, the proponent must show that the expert relied on matters of a type reasonably relied upon by experts in the field in coming to his opinion for it to be admissible. 
c) Kelly-Frye General Acceptance Test: If the expert’s testimony is based on a novel scientific principle or technique, the proponent must establish that the principle or technique has been generally accepted as valid by the relevant scientific community to be admissible, and that the correct scientific procedures were followed in coming to the opinion. 
H. Best Evidence Rule -- FRE 1002
1. To prove the content of a writing, recording, or photograph, the original writing, recording or photograph is required, except as otherwise provided in these rules or by Act of Congress
2. Examples:
a) A trial transcript is used to prove who said what
b) A sales ledger is used to prove what was sold
c) An audio recording is used to prove the number of gunshots
3. No need to produce the original when…
a) Original is unavailable (lost, destroyed) through no bad faith of the proponent, or can’t be obtained by judicial process
b) Opponent possesses the original, and refuses to produce it after notice
c) Photocopy Exception (FRE 1003): typically allowed unless there is a genuine question about original’s authenticity
4. Secondary Evidence: If production of the original is excused, there is no hierarchy of secondary evidence. Parties can choose whatever other evidence they wish. 
V. Privileges 
A. General
1. Keeps out some of the most relevant and probative evidence
2. General Rule: Witnesses have a duty to provide the evidence requested of them
a) You can refuse to answer, but that could lead to contempt
b) Privilege is a protection from contempt
3. Burden is on the party seeking to avoid disclosure and asserting the privilege
4. Not just the rules of admissibility. Privilege governs outside of litigation. Frequently arises pre-trial during discovery
5. Also accompanied by the rules of professional responsibility that impose duties of confidentiality
6. Serve a different mission. Not about accuracy. Undermines the ability of courts to adequately adjudicate
7. Not codified by the FRE. Proposed 9, but there was so much dispute that the rule makers just jettisoned. Decided to leave to the courts. Generally, common law governs privilege.
8. FRE 501: The common law -- as interpreted by United States courts in the light of reason and experience -- governs a claim of privilege… [I]n a civil case, state law governs privilege regarding a claim or defense for which state law supplies the rule of decision
a) Could create a problem
b) Privilege law is fluid. Courts can create, abolish and expand
9. Ask:
a) To what type of proceedings does it apply?
b) Who holds the privilege?
c) What is the nature of the privilege?
d) Has there been a waiver?
e) Is there an applicable exception?
f) Is it an absolute or qualified privilege?
10. Privilege generally survives a person’s death
B. Attorney -Client Privilege:
1. The attorney client privilege applies to confidential communications between a client and her lawyer made for the purpose of securing legal advice.
2. If there were no attorney-client privilege: “a guilty person will not in general be able to derive quite so much assistance from his law advisor, in the way of concerting a false defense, as he may do at present.” -Jeremy Bentham 
3. Waiver
a) Holder voluntarily discloses communication (privilege protects the communication but not the underlying information)
b) Not asserting the privilege can count as waiver
c) Most privileges are absolute but some are qualified 
d) Only the client can waive, but in practice attorneys waive all the time because we assume they are acting as agents
e) Subject Matter Waiver (FRE 502): 
(1) (a) When the disclosure is made in a federal proceeding or to a federal office or agency and waives the attorney-client privilege or work-product protection, the waiver extends to an undisclosed communication or information in a federal or state proceeding only if:
(a) (1) The waiver is intentional
(b) (2) The disclosed and undisclosed communications or information concern the same subject matter; and
(c) (3) They ought in fairness to be considered together
(2) Acts like the rule of completeness to prevent strategic disclosure
f) Inadvertent Disclosure (FRE 502(b))
(1) (b) When made in a federal proceeding or to a federal office or agency, the disclosure does not operate as a waiver in a federal or state proceeding if:
(a) The disclosure is inadvertent 
(b) The holder of privilege or protection took reasonable steps to prevent disclosure; and 
(i) Factually specific
(c) The holder promptly took reasonable steps to rectify the error 
g) 502(d) Orders: A federal court may order that privilege or protection is not waived by disclosure connected with the litigation pending before the court -- in which event the disclosure is also not a waiver in any other federal or state proceeding
h) Waiver by attacking the attorney’s competence: 
(1) Claim malpractice, ineffective assistance of counsel or advice of counsel
(2) CEC 958 Commentary: It would be unjust to permit a client either to accuse his attorney of a breach of duty and to invoke the privilege to prevent the attorney from bringing forth evidence in defense of the charge
4. Elements
a) Communication
(1) Express or implied
(2) Requires words and more than just behavior
b) Made in Confidence
(1) Look at the circumstances and the speaker’s intent
(2) Effort is the responsibility of both parties
(3) Would/Should have known
(4) Integral 3rd parties (i.e., accountants or translators) won’t bust the privilege but if a non-integral third party is present it may bust the privilege.
(a) Look at your jx to determine who counts as an integral 3rd party
c) Between Atty/Client
(1) Attorney: Retained counsel, or someone the individual reasonably believed to be an attorney
d) To Facilitate Legal Services: 
(1) Bona fide attorney client relationship focused on legal services
(2) Very fact specific
(3) I.e., NOT Saul Goodman
(4) Attorney client privilege is not a safe harbor for incriminating documents
5. Joint Defense: When co-defendants mount a joint defense, conversations between the lawyers and the co-defendants are covered by the privilege.
a) Attorney for D1 cannot use D2’s disclosures against her. D2 retains the right to claim the privilege for statements made to facilitate legal services.
6. Corporate Client: 
a) Control Group Test: Narrows attorney/client privilege to only those with control in the company and the organization's lawyer. Does not extend to all employees and does not cover all applicable scenarios. 
b) Upjohn:
(1) LROF: Routine audit and appeared to be paying bribes to foreign officials. Internal investigation to maximally protect what counsel uncovered. Counsel knew of the control group test and the top lawyer only had high up people disclose to him. Filed a report with the SEC and IRS. IRS wanted to dig for more info, but the lawyer said “privilege” but here’s everyone we spoke with.
(2) Held: Communications made by Upjohn employees to counsel at the direction of corporate superiors about matters within the scope of their employment duties for the purpose of obtaining legal advice are privileged. 
(a) BUT! The Court “only decide[d] the case before us.” so there is no test. 
(3) Upjohn Factors:
(a) Communications made by employees
(b) To the corporate counsel
(c) At the direction of corporate superiors
(d) For the purpose of obtaining legal advice
(e) Regarding matters within the employee’s duties
(f) Employee knew the purpose of the communication
7. Crime Fraud Exception
a) If the lawyer’s services were obtained in order to further a crime or fraud (commit or plan to commit a crime or fraud), the privilege is lost.
(1) Enabling looks at client’s intent
b) Advice about past wrongdoing does not destroy the privilege. 
c) A criminal defense attorney does not allow them to continue
d) Ex: Saul Goodman
8. 104(a) inquiry!!
9. US v. Zolin: If trying to figure out whether convo is privileged, judge takes parties into chambers, hears the statement, and then gives a ruling
C. Doctor-Patient Privilege
1. CEC 994: “... the patient, whether or not a party, has a privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between patient and physician…” 
2. Patient is the holder of the privilege
3. Covers confidential communications.
a) The fact that a patient consulted a physician, has been treated, and the number and dates of visits is not covered by the privilege
4. Waiver occurs via disclosure or putting physical condition into issue in litigation.
D. Psychotherapist-Patient Privilege
1. Jaffee: USSC recognized this privilege in 1998
a) LROF: Counselor following police shooting. Everyone refused to testify
b) Held: Psychotherapist patient privilege should apply
c) Reasoning:
(1) “Rooted in the imperative need for confidence and trust”
(2) Mental health is a more communicative relationship than mental health -- “depends on an atmosphere of confidence and trust in which the patient is willing to make a frank and complete disclosure of facts, emotions, memories and fears.”
(3) Disclosure may cause embarrassment or disgrace -- possibility of disclosure may impede development of confidential relationship necessary for successful treatment.
(4) Serves public interest because the mental health of citizenry is a public good of transcendent importance
(5) All 50 states had some form of this privilege and this indicates that “reason and experience support recognition of the privilege”
(6) Includes social workers (“poor man’s psychiatrist”)

2. Exceptions:
a) Voluntary disclosure
b) Patient-Litigant Exception: Making mental or emotional condition part of your claim
c) Dangerous Patient exception
E. Spousal Privileges
1. Marital Communication Privilege
a) Communications made during a marriage
b) Protects against the disclosure of confidential communications made between spouses
c) Must be married when the communication is made
(1) Only applies to confidential, so even if the children are here it may not apply
d) Does not cover observations or behavior
e) Confidentiality is presumed
f) The privilege does not apply to conversations made prior and post-marriage 
(1) Legal separation = factual inquiry
g) 1 person can waive (no subject matter)
h) Exceptions:
(1) Crime Fraud
(2) Legal Proceedings between the spouses
(3) Prosecution for crimes against spouse or children
2. Marital Testimonial Privilege
a) Protects against spouses having to testify against each other.
b) All that is required is that the spouses be married at the time of the testimony
c) The privilege can entirely prevent the spouse from taking the stand as a witness adverse to the other spouse, regardless of the subject matter of the testimony
d) Trammel: 
(1) LROF: Drug couple. Wife agreed to testify against husband and it was essentially the entire privilege. He invoked the privilege
(2) Issue: Do both spouses hold the privilege? Originally, only the non-testifying spouse held the privilege.
(3) Held: He cannot do that
(4) Reasoning: Privilege supposed to protect marital relationship but since she’s down to testify, what relationship are you protecting?
(5) Takeaways:
(a) Testimonial Privilege can only be invoked by the testifying spouse. Defendant spouse cannot prevent the witness spouse from taking the stand
(b) “When one spouse is willing to testify against the other in a criminal proceeding --whatever the motivation--their relationship is almost certainly in disrepair; there is probably little in the way of marital harmony for the privilege to preserve.”
(6) Exceptions:
(a) Legal proceedings between the spouses
(b) Prosecution for crimes against the spouse or children
(c) Sham or dead marriages
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