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ii. FRE 803 – Exceptions to Hearsay Rule (not requiring unavailability)
1. FRE 803(1) – Present Sense Impressions
a. Rule
i. (1) Event/Condition; (2) Statement that describes or explains the event or condition; AND (3) Declarant made the statement while or immediately after perceiving the event or condition
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2. FRE 803(2) – Excited Utterances
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3. FRE 803(3) – Then-Existing State of Mind
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4. FRE 803(4) – Medical Diagnosis or Treatment
a. Rule
i. statement
ii. for purposes of medical diagnosis or treatment (not necessarily to a doctor)
iii. describes medical history, past or present symptoms, pains or sensations, or the general cause of the symptoms or sensations
iv. *reasonably pertinent to diagnosis
5. FRE 804(5) – Past Recorded Recollection (& FRE 612 Recollection Refreshed)
a. STEP 1: FRE 612 – Present Recollection Refreshed
i. Rule
b. STEP 2: FRE 803(5) – Past Recorded Recollection
i. Rule
ii. Foundational Requirments
1. Personal knowledge
2. Recorded while still fresh in W’s memory
3. Record was accurate
4. Witness cannot completely and accurately recall the facts even after reviewing the document
6. FRE 803(6) – Business Records
a. Rule
i. Record
ii. Of an act, event, condition, opinion or diagnosis
iii. Made at or near the time of the act
iv. Record was made by someone with knowledge of the act OR from information transmitted by someone w/ knowledge
v. Kept in course of a regularly conducted activity
vi. It was a regular practice to make a record
vii. プラス:
1. Elements shown through testimony of a custodian, or else self-authenticating
2. Excludable if record indicates element of untrustworthiness
7. FRE 803(7) and (10) – Absence of a Record of a Regularly Conducted Activity in Business and Public Records
a. Rule – Evidence that a matter is not included in a record described in FRE 803(6) if:
i. (A) the evidence is admitted to prove that the matter did not occur or exist;
ii. (B) a record was regularly kept for a matter of that kind; and
iii. (C)  the opponent does not show that the possible source of the information  or  other circumstances indicate a lack of trustworthiness.
8. FRE 803(8) – Public Records
a. FRE 803(8)(A)(i) – Public records of the office’s activities
b. FRE 803(8)(A)(ii) -- Records concerning matters observed by public officials when there was a duty to make the observation and to report on the matters observed
c. FRE 803(8)(A)(iii) – Factual Findings
i. Rule: In a civil case OR against the government in criminal case, factual findings from a legally authorized investigation are admissible
1. Potentially excluded if signs of untrustworthiness
ii. Beech Aircraft v. Rainey – “Factual findings” by a govt agency may include opinions and conclusions, such as in the JAG report.
9. FRE 803(22) – Judgement of Previous Conviction
a. Foundational Requirements
i. Judgment must follow a criminal trial or guilty plea;
ii. Judgment must be for a felony
iii. Judgment must be offered to prove any fact essential to the judgment; AND
iv. Judgment offered against a criminal D must be a judgment entered against D, unless offered for impeachment
iii. FRE 804 – Exceptions to Hearsay Rule (not requiring unavailability)
1. FRE 804 in General
a. Unavailability Requirement
i. Assertion of Privilege
ii. Refusal to Testify
iii. Lack of Memory
iv. Death or Impairment
v. Absence
b. Duty to Depose Rule – Before declaring unavailability…
2. FRE 804 Exceptions
a. FRE 804(b)(1) – Former Testimony
i. Rule
ii. US v. Salerno – Grand Jury testimony will be inadmissible pursuant to 804(b)(1) b/c while there is oppy to cross-examine, motive is different.
iii. CEC 1292 – former testimony in civil cases doesn’t include a predecessor in interest; Needs to be the SAME parties
b. FRE 804(b)(2) – Dying Declarations
i. Foundational Requirements
1. Statement concerning the cause or circumstances of impending death
2. Made while the declarant believes death to be imminent
3. Declarant has personal knowledge 
4. Limited to homicide prosecutions or civil actions
ii. Shepard v. U.S. – Court holds that the wife’s declaration is inadmissible b/c (1) the wife did not believe that her death was imminent, and (2) wife didn’t appear to have direct personal knowledge of the poisoning.
iii. CEC 1242 – Admissible in any criminal proceeding, not just homicides
c. FRE 804(b)(3) – Statements Against Interest
i. Foundational Requirements
1. Content of the statement was, at the time of the statement:
a. against pecuniary or proprietary interest of the declarant;
b. could subject the declarant to civil or criminal liability; OR
c. could render invalid a claim held by the declarant (e.g., I forgive your debt)
2. Statement was against the declarant’s interests to an extent great enough; AND
3. If the statement exposes declarant to criminal liability and is offered to exculpate the accused, evidence of corroborating circumstances that clearly indicate the trustworthiness of the statement must be offered
ii. Trustworthiness Factors
iii. CEC 1230 – also includes statements that make the declarant an object of hatred, ridicule of social disgrace in the community
d. FRE 804(b)(4) – Personal / Family History
i. Rule
1. Statements asserting a declarant’s own family history are admissible; OR
2. Statements asserting another person’s family history are admissible, if declarant was intimately related to the family
e. FRE 804(b)(6) – Forfeiture by Wrongdoing
i. Rule
ii. Foundational Requirements
1. Conduct
2. Intent
3. Cause
4. Statement offered against wrongdoer
3. FRE 807 – The Residual Exception
a. Rule
b. Foundational Requirements
i. Trustworthiness
ii. Relevance
iii. Need/Probativeness
iv. Interest of Justice
v. Reasonable Notice
c. Does the Confrontation Clause apply?
i. 6th Amendment – Confrontation Clause
ii. Crawford Rule
1. Testimonial hearsay violates the
2. Confrontation Clause unless the
3. declarant is unavailable and
4. D had prior opportunity for cross-examination.
iii. Davis / Hammond
1. Primary Purpose Test: Non-Testimonial v. Testimonial
2. Thomas Dissent – CC protects only against formalized materials
iv. Michigan v. Bryant
1. Rule:
a. Circumstances in which the encounter occurs; AND
b. Statements and actions of the parties (declarant and interrogators)
c. Hearsay/Reliability – courts generally haven’t applied this third factor
v. Melendez-Diaz Rule (for forensic reports)
1. Defining “forensic reports”
2. Rule: D must have the opportunity to cross-examine the govt agent doing the testing in order to compy with the Confrontation Clause.
3. Bullcoming Rule – When BAC data is being proffered, THE technician who did the testing must be on the stand.
4. Williams – Can P introduce an analyst’s forensic report (or its content) through an expert witness, who reviewed and relies on that report in coming to his own conclusion?
a. SPLIT
i. 4 – 4 – Thomas

IX OPINION TESTIMONY
a. FRE 701 – Lay Opinion Testimony
i. Foundational Requirements
1. (1) Rationally based on W’s perception;
2. (2) Helpful to clearly understanding W’s testimony or to determining a fact in issue; AND
3. (3) Not based on scientific, technical or specialized knowledge w/in scope of 702
ii. Common Lay Opinon Testimony
iii. FRE 704 – Ultimate Issues
1. Opinions on “ultimate issues” are permissible;
2. Unless criminal D’s mental state or condition constitutes an element (e.g., insanity)
b. FRE 702 – Expert Witness Testimony
i. Foundational Requirements
1. W who is qualified as an expert by knowledge, skill, experience, training or education may testify in the form of an opinion if:
a. Expert’s scientific, technical or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue;
b.  Testimony is based on sufficient facts or data;
c. Testimony is the product of reliable principles and methods; AND
d. The expert has reliably applied the principles and methods to the facts of the case.
ii. Daubert Factors
1. Can it be tested?
2. Has it been subject to peer review and publication?
3. Is there a known or potential rate of eror?
4. Is there a method to control standards?
5. “general acceptance” by the scientific community
iii. Kumho Tires – Daubert Factors also apply to “specialized knowledge” as well as “scientific knowledge”
iv. FRE 703 – Permissible Basis of Expert Opinion
v. FRE 705 – Expert May State an Opinion Without Revealing Bias
vi. FRE 706 – Court-Appointed Experts
vii. California Rules
1. CEC 801 – Essentially the same as FRE 702
2. Kelly-Frye Test (for “new science”)

X PRIVILEGES
a. Attorney-Client Privilege
i. Rule
1. Communication
2. Made in confidence
3. Between attorney and client
4. To facilitate legal services
ii. Joint Defense Privilege
iii. Upjohn Rule (for corporate clients)
iv. FRE 502 – Subject Matter Waiver
1. Rule
2. FRE 502(d) Orders
3. Waiver by Attacking Attorney’s Competence
a. Rule
b. CEC 958 – Attorneys should have the ability to protect themselves and therefore D cannot cloak themselves in the privilege
4. Crime Fraud Exception
b. Doctor-Patient Privilege
i. No Federal Doctor-Patient Privilege
ii. Rule
1. Covers confidential communications
2. Waiver occurs via disclosure or putting physical condition into issue in litigation
3. Some state laws may require physicians to report in rape cases, child abuse, etc.
iii. Exceptions
iv. CEC 994 – Patient, whether a party or not, has a privilege to refuse to disclose, and to prevent another from disclosing a confidential communication between patient and physician.
c. Psychotherapist Privilege
i. Jaffee Rule – “Social worker” may be considered a psychotherapist under the common law application of the rule
d. Marital Privilege
i. Martial Communcations Privilege
1. Rule
a. Protects against the disclosure of confidential communications made between spouses
b. Doesn’t cover observations of behavior — e.g., what time did your spouse come home? what clothes were you wearing? etc.
c. May be waived if there are third-parties around
2. Exceptions
a. Conversations made before and after the marriage don’t count — questionable if they are separated
b. Crime-Fraud
c. Legal proceedings between the spouses — divorce proceedings, child custody, etc.
d. Prosecution for crimes against spouse or children
ii. Marital Testimonial Privilege
1. Rule
a. (1) communication between spouses;
b. (2) during a valid marriage
c. (3) may allow spouse not to take the stand
2. Trammel Rule – Testimonial privilege can only be invoked by the testifying spouse.
3. Exceptions
a. Legal proceedings between spouses
b. Prosecution for crimes against spouse or children
c. Sham or dead marriages
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I [bookmark: I]EVIDENCE IN GENERAL
a. Trial Structure
i. Pretrial Mechanics
1. Pre-trial motions
2. Jury selection
3. Preliminary instructions to jury
ii. Trial Order
1. Opening statements
2. Presentation of evidence
3. Post-evidence matters (motions, etc)
4. Closing Arguments
iii. Post-Trial Mechanics
1. Jury Instructions
2. Jury deliberations and verdict
a. FRE 606(b) – Jurors can’t testify to what happened in jury room
b. 3 Exceptions:
i. When juror brings in Extraneous Prejudicial Information
ii. Information re: Outside Influence (bribes, threats, etc.)
iii. Mistake when filling out verdict form
c. Tanner – SCOTUS overturns lower court finding that a verdict was invalid b/c a juror revealed after the return of the verdict that the jurors had been doing drugs/drinking during trial. Court finds that the trial judge would’ve been able to determine if the jurors were incapacitated, and allowing the appeal would threaten the finality of court decisions.
b. FRE 102 – Purpose of Evidence Rules
i. Rule – Ascertain Truth + Secure a just determination
ii. Four Policy Considerations:
1. Accuracy – filter out irrelevant, unreliable, prejudicial information
2. Efficiency – avoid repetition; give order to the presentation
3. Fairness – equalize influence of money/resources; 
4. Manage externalities – what are the underlying policy considerations? (E.g., attorney-client privilege)
c. FRE 103 – Objections & Preservation for Appeal
i. Rule 
1. Substantial right of the party AND
2. …if the ruling admits evidence, proponent must: 
a. timely object + state specific ground
3. …if the ruling excludes evidence:
a. Party informs the court of its substance w/ Offer of Proof
d. Control by the Court
i. FRE 611(a) – “Reasonable Control”
1. Rule
a. Judges should exercise “reasonable control” over mode/order of examining witnesses and presenting evidence
2. Policy
a. Unfeasible to spell out every contingency, exception
b. Judges should just have general power to control the court processes
ii. FRE 614 – Questioning by the Judge
1. Rule
a. Judges have the power to ask questions in addition to the attorneys — though judges generally refrain
2. Policy
a. Judges may be more inclined to ask questions when there is no counsel on one side
b. However, judges must be careful not to show any inclination to either side
iii. FRE 615 – Witnesses Sequestered Outside Courtroom
1. Rule
a. Witnesses must not sit in on the trial until the point at which the witness testifies
b. There are exceptions for “essential people” — e.g., experts helping the lawyer understand, CEOs of companies, victims
e. Modes of Examining Witnesses
i. FRE 106 – Rule of Completeness
1. Rule
a. If party introduces all or part of a written or recorded statement, Court must allow the adverse party to show the rest of the video AT THAT TIME
2. Policy
a. May interrupt your opponent’s case to show that they’re being sneaky, avoid having the jury buying into misleading evidence
b. Protect against snippets of data taken out of context
ii. FRE 611(b) – Scope of Direct Limits Scope of Cross
1. Rule
a. Scope of direct exam limits the scope of the cross
b. Be wary of the doors you open with your direct exam questions!
iii. FRE 611(c) – Leading Questions
1. Rule
a. Leading questions acceptable on cross, but not on direct

II [bookmark: II]COMPETENCECompetency Test

(1) Is the witness competent? (low standard)?

(2) Does the witness have actual personal knowledge?

(3) Has the witness sworn an oath to testify truthfully?



a. FRE 601 – General Competence Rule
i. Rule – Presumption of competence
1. Every person is competent to be a witness, unless these rules provide otherwise
2. Judges may hold Competency Hearing to determine whether a witness can sit – e.g., young children
3. In civil cases, state law will govern witness’s competency
ii. Non-Competent Witnesses…
1. Lack personal knowledge
2. Won’t promise to tell the truth
3. Witnesses barred by state competency
4. Judges, jurors, lawyers
b. FRE 602 – Personal Knowledge
i. Rule
1. Witness must be able to testify that they have “personal knowledge”
a. Must meet the FRE 104(b) sufficiency standard
ii. Defining “Personal Knowledge”
1. Generally, who, what, when, where questions
2. Sensory questions – what did you see? What did you hear?
iii. Example: from Johnson
1. Guard does not have personal knowledge of whether inmates were afraid of the other guard.
2. However, guard could have personal knowledge of whether or not inmates had complained or filed forms about their fear.
c. CEC Hypnosis Rule
i. Rule – Testimony emerging out of hypnosis only admissible if the witness gave same testimony before hypnosis
d. FRE 603 – Oath or Affirmation to Testify Truthfully
i. Rule
1. Witness must give an oath or affirmation to testify truthfully. 
2. Must not be in a particular form; just must impress the duty one the witness.
3. Courts do not have duty to ensure that witness understood the oath, only that the oath was “designed to impress that duty” upon witnesses

III RelevanceRelevancy Test

(1) Any tendency to make the claimed assertion more/less likely

AND

(2) Must impact a fact of consequence (cannot be collateral/superfluous)



a. FRE 401 – General Relevance Test
i. Rule
1. RELEVANCY – has any tendency to make a fact more/less probable than w/o it
a. Undemanding standard – any brick in the wall will do
2. MATERIALITY –fact is of consequence in determining the action 
a. Does not have to provide a final inferential step, so long as it helps provide a material fact along the way
b. FRE 402 – Relevant Evidence Admissible
i. Rule
1. Relevant evidence admissible, so long as not barred by the Constitution, Fed statute, FRE, Other S.Ct. rules
c. Case Examples
i. US v. Stever – Court finds that information about Mexican cartels are relevant to whether or not an Oregon farmer was growing marijuana on his property b/c the existence of the cartels in the area makes it at least a little more likely that D farmer was not the one who planted the marijuana.

IV Probative v. Prejudicial 

	PROBATIVE VALUE +
NEED (+ UNAVAILABILITY OF OTHER MEANS OF PROOF)
	>
	
RULE 403 DANGERS
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a. FRE 403 – Probative Value Balancing Test
i. Rule
1. Court shall exclude relevant evidence if its probative value is substantially outweighed by a danger of:
a. unfair prejudice
b. confusing the issues
c. misleading the jury, OR
d. undue delay, wasting time or needlessly presenting cumulative evidence
2. Admission is favored
a. Even if Probative Value = Unfair Prejudice, evidence will generally be allowed in
3. Discretionary
a. Judge doesn’t have to exclude the evidence
b. Judge may give a limiting instruction as alternative to exclusion
4. Considerations on Admissibility
a. *Need* may be taken into account
i. E.g., is the evidence duplicative? Is this the only way that the proponent can get this point across to jury?
b. Credibility is not at issue
i. Judge will not rule on admissibility based on how credible the testimony is, or how honest the witness appears
ii. Defining “Probative Value”
1. Persuasive effect that the item of evidence will be like to have on the jury’s thinking about the fact of consequence it is offered to prove
2. Based on the strength of the inferences connecting the evidentiary fact to the essential element
3. Factors for evaluating “Need”
a. (1) centrality of the point to be proved; 
b. (2) degree to which point is disputed; 
c. (3) strength of the evidence in proving the point
d. (4) unavailability of other means
iii. 403 Dangers
1. Unfair Prejudice
a. Evidence must not be just prejudicial, but UNFAIR
b. E.g., if evidence arouses an emotional response that irrationally turns the jury against a witness (see Philadelphia example)
c. Old Chief case
i. FACTS: D stipulates that he was convicted of a felony b/c he doesn’t want details of the crime introduced b/c it would prejudice the jury. P argues that it has the prerogative to prove the case the way it wants to — denies offer to stipulate. Trial court orders jury not to consider the prior conviction as evidence of guilt in the instant case.
ii. RULING: Ds should be allowed to stipulate to their prior convictions when felon status is an element of the instant case.
2. Confuse
a. Primarily a concern with experts
b. May also include unnecessary focus on a collateral issue
3. Mislead
a. Tends to lead jurors to a mistaken inference
b. Hitt Case
i. FACTS: D Hitt was convicted of possession of an unregistered machine gun after P alleged that D altered a regular gun to fire multiple shots. In order to test whether the gun could shoot multiple shots with one trigger pull, both sides tested the gun. P found that the gun did shoot multiple rounds, while D found that it did not. D testified that P likely was able to shoot multiple rounds b/c the gun was dirty; P then submitted a photo in an attempt to show that the gun was not dirty. The photo showed only the outside of the gun, alongside a number of other assault weapons owned by D’s roommate. D timely objected to admission of the evidence, but was overruled.
ii. RULING: Court finds that it would be Misleading to allow in the photo with all of D’s roommate’s guns laid out b/c it would lead the jury to make the mistaken inference that all the guns belonged to D.
4. Efficiency
a. Includes (1) Undue Delay; (2) Waste of Time; (3) Needless Cumulative Evidence
iv. Common 403 Objections
1. Admissible:
a. Gruesome Photos — so long as they show injuries caused by D
b. Acts by a party showing consciousness of guilt — criminal running from the cops, shredding mortgage documents
2. Inadmissible:
a. Poverty or wealth — evidence of poverty, e.g., D robbed a bank b/c he’s poor
b. Gruesome Photos – if they do not clearly depict injuries, or show a body post-autopsy
b. FRE 105 – Liming Instructions
i. Rule
1. If the court admits evidence against party for one purpose and not another, the party may ask the court to give instruction that restricts the evidence on proper scope
2. Parties MUST ASK for instructions
c. OTHER INADMISSIBILITY RULES – thumb on the scale of the 403 Rule407 
Exclude subsequent remedial measures 
408 
Evidence of compromises or offers of compromises 
409 
Exclude payment of medical or other similar expenses 
411 
Exclude information about liability insurance 



i. FRE 407 – Remedial Measures
1. Rule
a. When measures are taken AFTER the litigated incident that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove:
i. Negligence;
ii. Culpable conduct;
iii. Defect in a product or its design; OR
iv. Need for a warning or instruction
b. Doesn’t matter if the measure actually does reduce the harm
c. The reason for the remedial measure is irrelevant
2. Policy
a. Low probative value – just b/c somebody fixed something, it doesn’t mean that they did so because they’re liable, feeling guilty
b. Misleading – jurors may be tricked into thinking that the remedial measure has more meaning than it actually does
i. Hindsight Bias – remedial measure may seem obvious now because we know what could’ve been done to prevent it
c. Encouraging desirable conduct – we want to encourage people to make conditions safer where possible
3. Exceptions
a. Remedial Measures by Third-Parties
i. E.g., if P sues gym for injury on a piece of equipment, recalls by the equipment manufacturer may be admissible
b. Remedial Measures made PRIOR to the injury
i. E.g., if Toyota recalls a car and P gets injured after the recall, evidence of the recall will be admissible
c. Introduced on a different theory
i. E.g., fact that a homeowner fixed a broken staircase may be evidence that he is the owner of the home — not just that he thought the staircase was dangerous
ii. E.g., fact that someone added locks to all hotel room doors after he testified in court that it wouldn’t be feasible to do so can be used to impeach the hotel owner
ii. FRE 408 – Compromise Offers and Negotiations
1. Rule
a. Evidence of what happened during a settlement negotiation will not be admissible
i. Including against 408 exceptions for prior inconsistent statements
b. Requires (1) DISPUTE + (2) OFFER TO SETTLE DISPUTE
i. (1) actual dispute – Dispute must have been there at the time the claim was made
ii. (2) statements made in order to resolve the dispute
2. Exceptions
a. Evidence of a civil negotiation/investigation made with a government agency – IRS/SEC/EPA –  can be admitted as evidence during a criminal trial on the same matter
b. Evidence of negotiation may be admissible if BAD FAITH is being alleged
c. Evidence may be admissible if not offered to show fault/liability – e.g., racist comments made during negotiations to show racial bias
iii. FRE 409 – Offers to Pay Medical and Similar Expenses
1. Rule
a. Payments or offers to pay the victim’s medical expenses will not be admitted as evidence of fault or liability.
b. Dispute over the cost of medical expenses is NOT required
2. Exceptions
a. Statements made alongside the payments may be excluded
i. E.g., “Our coffee was too hot. Let me pay your medical bills”… “our coffee is too hot” may be carved out and excluded
iv. FRE 410 – Criminal Pleas and Discussions
1. Rule
a. The following are inadmissible:
i. Withdrawn guilty pleas
ii. Pleas of No Contest
iii. Statements made at guilty/no contest hearing
iv. Statements made during plea negotiations – to the PROSECUTION (police don’t count)
b. Courts focus on whether D believed that he was engaged in a plea negotiation – not if there actually was an ongoing negotiation
2. Exceptions
a. Mezzanatto Rule – Prosecution may ask D to waive 410 rights, making the negotiations admissible at trial
v. FRE 411 – Liability Insurance
1. Rule
a. Fact of a party’s insurance coverage is not admissible as proof of negligence/liability
2. Rationale
a. Unfair Bias – juries may be less willing to award damages to parties with insurance
b. Low Probative Value – just b/c someone has insurance, doesn’t mean that they are more or less careful

V [bookmark: V]AUTHENTICATING EXHIBITS
a. FRE 901 – Authenticating or Identifying Exhibits
i. Rule:
1. Proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is
2. TWO STEPS TEST
a. (1) State what the proponent claims the exhibit to be (judge decides under 104(b))
b. (2) Produce evidence “sufficient to support a finding” that it is what the proponent claims
3. Three Types of evidence to support finding:
a. (1) Personal Knowledge [901(b)(1)];
i. e.g., how do you know that this is x?
b. (2) Readily Identifiable Characteristics [901(b)(4)]; OR
c. (3) Chain of Custody [901(b)(1)]
i. Trace each of the custodians from moment seized until presented in court
ii. Need not be completely perfect
iii. May need to bring in witnesses to authenticate the chain
iv. Sufficient if testimony shows same item in substantially same condition
b. Demonstrative Exhibits
i. May include models, diagrams, photos, recordings, written docs
ii. Proponent must show:
1. What it is
2. What the basis of it is
3. That the exhibit is FAIR and ACCURATE depiction
c. Recordings
i. Methods of Authentication
1. Percipient Witness – one who was there at the time
2. Voice ID – anyone who knows voice
a. Note that you’ll need to verify the equipment and voice separately
3. CCTV videos – authenticate that equipment is good and reliable
ii. Potential 403 Dangers
1. Unfair Prejudice – e.g., autopsy videos
2. Misleading – may be edited, separated from context
3. Confusing – jury may be distracted by the recording
d. Written Documents
i. Methods of Authentication
1. Signature – need proof that signature is genuine (e.g., someone saw signing, expert comparison w/ other examples of signature)
2. Letterhead and/or content of document
3. Public records: self-authenticating
4. Ancient Docs (presume witnesses w/ personal knowledge gone)
a. (1) 20yo; AND 
b. (2) Non-Suspicious Location; AND
c. (3) Non-Suspicious Condition
ii. FRE 902 – Self-Authenticating Documents
1. Self-authenticating if signed, sealed and govt certified
2. E.g., Obama’s Birth Certificate
e. Electronic Documents
i. Methods of Authentication
1. May use metadata to authenticate
2. May be challenged by experts in computer science 

f. BEST EVIDENCE RULE
i. FRE 1002 – General Rule
1. To prove the content of a writing, recording, or photograph, the original is required to prove its content, unless otherwise provided in the FRE
ii. FRE 1004 – Copies Acceptable When…
1. Original is unavailable (lost, destroyed) through no bad faith of the proponent, or can’t be obtained by judicial process
2. Opponent possesses the original, and refuses to produce it after notice
3. FRE 1003 – Photocopy Exception — unless genuine question about original’s authenticity

VI [bookmark: VI]CHARACTER EVIDENCE404 — Character Generally 
404(a) — character of (1) accused (2) victim and (3) witness in criminal cases 
404(b) —  
405 — Methods of proving character 
406 — Habit and routine practice 
412 — Rape shield 
413 — Sex case, D’s prior acts 
414 — Child molestation 
415 — Civil sex cases 
608 — Witness’s character (to attack credibility) 
803(21) — Hearsay exception for character (reputation) evidence 
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Applying 404 Flowsheet:
· Who’s offering the testimony?
· Has the door been opened?
· What theory is this evidence going to?
· Is this being used as character evidence?
· Does this go to motive/reasonable fear?
· Is the evidence discussing opinion/reputation? Or is it specific act testimony?
· Is character an element to be proved?



a. FRE 104 – Standards of Admissibility
i. FRE 104(a) – Preponderance Standard
1. Most preliminary, non-conditional questions of admissibility, including:
a. Qualification of witness as expert
b. Existence of Privilege
c. Admissibility of hearsay
ii. FRE 104(b) – Sufficiency Standard (for conditional evidence)
1. Questions of conditional relevance, including
a. Personal knowledge
b. Authentication under FRE 901
c. Prior acts under 404 — controlled by Huddleston
i. Huddleston Rule: Only need “sufficient evidence” that a prior act occurred
ii. Criminal cases also require *reasonable notice*
b. FRE 404 – Defining Character
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i. Definition – tendency of a person to act in a certain way
1. E.g., lawless/law-abiding, violent/peaceful, liar/trustworthy, intemperate/calm, thief/altruist, cruel/kind
ii. Rationale
1. Weak propensity inference
2. Low probative value
3. Confusion of the issues
4. “Bad person” prejudice
c. FRE 404(a) – Reputation & Opinion Evidence 
i. Rule – General prohibition
1. 404(a)(1) PROHIBITS
a. Witness testifying that the person IS VIOLENT to prove that person had a violent character
b. Witness testifying that a person had a REPUTATION FOR VIOLENCE to prove that person had a violent character
c. Proof of SPECIFIC ACTS to prove a person has a violent character – FRE 404(b)(2) [see below]
2. 404(a)(2) – Opening the Door (in CRIMINAL CASES)[footnoteRef:1] [1:  Civil Cases will generally ban admission of character evidence, unless for impeachment purposes.] 

a. D introduces evidence of own good character
i. Doesn’t have to be during direct exam of your own witness — can be done at any time…be careful!
ii. Doesn’t count if D’s question doesn’t address character and a witness just spills it out — D may move to strike to keep the character door shut
b. D attacks victim’s character
c. D claims homicide victim was first aggressor
d. FRE 405 – Methods of Proving Character (once the door’s opened)
i. Rule
1. On direct, parties may only offer general character evidence (i.e., reputation and opinion) and not specific acts
ii. Methods of Proving Character
1. If D introduces evidence of good character, Govt can rebut w/ evidence of bad character (limited to same trait)
a. E.g., BUT, if D is being charged w/ tax evasion, G can’t introduce evidence of violent nature
b. E.g., Witness cannot offer specific instances of D’s peacefulness – just a general basis
i. BUT on cross, the opponent can ask about specific acts as a way to undermine the credibility of the witness’s knowledge of D’s character
2. If D attacks victim’s character, G can rebut w/ good character evidence AND D’s bad character (limited to same trait)
3. If D claims homicide victim was first aggressor, G can introduce evidence of V’s peacefulness
a. Rationale: Fair b/c the victim can no longer defend themselves
iii. FRE 405(a) – Cross-Exam of Character Witness
1. Rule
a. Can ask about specific acts
i. Whereas specific acts cannot come out in the direct
b. Must relate to relevant character trait
c. Witness must be likely to know/have heard about them
d. Need a reasonable basis for the question
e. Cannot prove up with extrinsic evidence
i. If the witness says they don’t know, you can’t bring in other witnesses/video tapes to prove that the witness is being dishonest
ii. As a means to stop the trial from running away into a mini-trial on the credibility of the witness
iv. FRE 405(b) – Character Admissible When Character Is An Element
1. Rule
a. Character evidence – opinion/reputation/specific acts – is admissible when character is an included element of the offices
b. E.g., libel or defamation suits; child custody cases; negligent hiring or entrustment
e. [image: ] FRE 404(b)(2) – Non-Character Admission of Specific Acts Evidence (Faux exceptions for getting in specific acts evidence)
i. Rule
1. Specific Acts generally inadmissible (other than impeachment) except…
2. Specific acts evidence may be permissible for uses OTHER THAN CHARACTER
a. E.g., motive opportunity, intent, etc.
3. 3 REQUIREMENTS
a. (1) Non-character purpose for which the specific acts evidence is relevant (see below); AND
b. (2) Person who allegedly committed the act in fact did commit the act (104(b) review); AND
c. (3) proponent must be prepared to respond to a likely FRE 403 objection
ii. Permissible Uses of Specific Acts (3 Categories)
1. Precursor to the Charged Act
a. MOTIVE
i. Past act offered to provide a motive for the charged act
ii. E.g., prior bank robbery to show motive to kill a police officer who had stopped the person (avoid capture)
iii. E.g., Prior drug deal gone bad to show motive to kill the victim (revenge)
b. OPPORTUNITY
i. Past act offered to show that D had the chance to commit the charged act
ii. E.g., Evidence of an affair to prove opportunity to kill a woman with no sign of forced entry
iii. E.g., evidence of burglary that netted a gun to show opportunity to use the same gun to kill someone a week later
c. PREPARATION/PLAN
i. Not to show bad character, but to show a chain of events that ends in the charged conduct
ii. E.g., bank robbery to provide financial means to carry off a subsequent crime
iii. E.g., stealing burglary’s tools form a hardware store or stealing a car that was used as the getaway vehicle in a bank robbery
2. Relevant State of Mind
a. MISTAKE / ACCIDENT / DOCTRINE OF CHANCES
i. Requires the D claim that the current charge was the result of an accident
ii. Not to show bad character, but to show that the charged act was not a mistake or accident
1. E.g., Brides of the Bath – how likely is it that three of D’s wives died in the bath?
b. KNOWLEDGE / INTENT
i. Not to show bad character, but to show that D had requisite knowledge or intent to commit the unlawful charged act
ii. Must be specialized knowledge
1. E.g., prior drug dealing conviction to prove that D knew the substance he transported was cocaine
2. E.g., prior hack into database to prove D knows how to hack into a database
3. IDENTITY/ MODUS OPERANDI
a. Past acts not to show bad character, but to show a modus operandi – distinct conduct or pattern of behavior, that is so similar to the charged act that it proves that the same perpetrator did them all.
iii. Other Exceptions for Specific Acts
1. FRE 406 – Habit & Routine Practice
a. Rule
i. HABIT is (1) more specific; (2) semi-automatic/regularized (not volitional); AND (3) morally neutral
1. E.g., being a “good driver” is inadmissible character evidence; always using a turn signal is admissible habit evidence
ii. Governed by 104(a) – Preponderance standard
b. Rationale
i. More probative and less prejudicial than non-habit specific acts evidence
c. Presenting Evidence of Habit
i. Specific instances described, or opinion based on large number of instances
ii. No “reputation for having a habit” testimony - hearsay
iii. Needn’t be corroborated
2. Similar Happenings – Prior acts or organizations/objects
a. 3 Categories
i. Organizational propensity offered to prove conduct on a specific occasion
1. Evidence of past similar incidents to show an organization has a “propensity"
2. E.g., evidence of prior incidents of discrimination to show that organization has a policy of discrimination; past workplace injuries to show that organizations has bad safety conditions
ii. Organizational liability based on policy, practice or notice
1. For torts requiring a showing of institutional “policy, pattern or practice” of misconduct; OR for torts requiring a showing of prior knowledge of a dangerous condition
2. E.g., prior safety violations to show that a camp knew or should have known about potentially tortious conditions; or repeated police misconduct to show a pattern or behavior
iii. Characteristics of inanimate objects
1. Similar objects/occurrences involving an inanimate object
2. e.g., people have injured themselves falling on the same set of stairs or using the same product in a similar manner
f. Sexual Misconduct Exceptions
i. FRE 413-15 – Character Evidence of D’s Sexual Misconduct413 — Criminal sexual assault 
414 — Criminal child molestation case 
415 — Civil sex assault/child molestation cases 



1. Rule
a. Evidence of D’s commission of other offenses of sexual assault is admissible in criminal cases.
i. Broad definition of “offense of sexual assault"
ii. Admissible as an offense so long as it is crime in any US jxn
2. Liberal Application
a. P can open the door
b. Can (must) use prior specific acts
c. Admissible to prove character to prove act in conformity
d. FRE 104(b) — sufficiency standard applies
3. Rationale
a. For sexual misconduct, rules presume a high probative value … Or a probative value high enough that it isn’t substantially outweighed by the risk of unfair prejudice
b. Also, may serve as a platform for empowering sex assault victims, who see that other people are coming forward and that they are not alone
c. Sex assault cases are also sparse in physical evidence — often no physical injuries, he said-she said
ii. FRE 412 – Rape Shield Law (for Victim)
1. Rule:  In sex offense cases, FRE 412 precludes: 
i. evidence offered to prove that a victim engaged in other sexual behavior; or
ii. evidence offered to prove a V’s sexual predisposition.
2. Rationale:
a. Vs will be more willing to come forward if they know that their sexual history won’t be challenged at trial
b. Avoid infusion of sexual infusion of sexual innuendo into the fact-finding process
3. Exceptions to FRE 412
a. Criminal Cases
i. Evidence of specific instances of V’s sexual behavior to prove source of semen, injury or other physical evidence
ii. Evidence of specific instances of a V’s sexual behavior with D, if offered by D to prove consent or if offered by the P
iii. When Constitution requires admission:
1. Olden v. Kentucky – White woman goes to bar where clientele’s predominantly black. Claims D took her from the bar, raped her and dropped her off at Rusell’s house. Russell saw D drop her off. Evidence offered by D = victim and Russell were living together and in a relationship. Court finds a violation of the Confrontation Clause in the trial court’s failure to allow D to cross-examine V about her sexual relationship with D.
b. Civil Cases
i. REVERSE 403 – Court may admit evidence to prove V’s sexual behavior if probative value substantially outweighs the danger of harm to any victim and of unfair prejudice

VII [bookmark: VII]IMPEACHMENT
a. Definition
i. Impeachment = attack on the credibility of witness
1. Witness is not a truthful person, OR
2. in this specific instance, there is some reason not to believe the witness
ii. Only TESTIFYING WITNESSES can be impeached
1. D or P can be impeached only if they testify
b. 5 Classic Lines of Attack
i. Dishonesty — Character for dishonesty
ii. Incapacity – Lacked the ability to see or hear the things they claim to have seen or heard
iii. Bias – Reason to slant testimony
iv. Inconsistency – If there are inconsistent statements/stories, there is reason to question credibility 
v. Contradiction – …worse if that testimony is contradictory
c. Methods of Impeachment
i. Intrinsic Evidence — through the questioning of the witness. Always permissible (as long as relevant).
ii. Extrinsic Evidence — anything else, including documents, recordings, depo testimony and other witnesses (CHECK ON THIS). Generally allowed, but restrictions exist
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d. FRE 608 – Impeachment with Character Evidence
i. FRE 608(a) – Witness’s Character for Truthfulness (w/ Reputation/Opinion Evidence)
1. Rule
a. Reputation/opinion testimony about witness’s character for truthfulness is admissible
b. “Bolstering” or Rehabilitation — evidence of truthful character is only admissible if W’s credibility has been attacked by the opponents
c. Evidence of bias is NOT character evidence
d. Attack on credibility need to not be effective to then allow the other side to introduce rehabilitation evidence
ii. FRE 608(b) – Witness’s Character for Truthfulness (w/ Specific Acts Evidence)
1. Rule
a. On cross, court may allow specific acts to be inquired into if they are "probative of the character for truthfulness" of:
i. (1) the fact witness; OR
ii. (2) character witness who has testified about W’s character for truthfulness
b. [bookmark: _GoBack]NO EXTRINSIC EVIDENCE to prove W’s character for truthfulness using specific acts evidence
2. Analysis
a. Does the specific acts evidence relate to character for truthfulness?
b. Is it an act by the cops or investigatory agency?
c. Can’t bring in extrinsic evidence.
d. Witness can plead the 5th.
e. FRE 609 – Impeachment with evidence of a criminal conviction
[image: ../../../../../var/folders/tz/ly1g5n791mqgcv8r0mpmprwh0000gn/T/com.evernote.Evernote/WebKitDnD.x66SSc/Screen%20Shot%202016-09-21]
i. Rule – admissibility based on the type of crime/conviction
1. Misdemeanors – ALL Inadmissible 
2. FRE 609(a)(1) – Felonies (punishable by 1+ yr imprisonment)
a. Civil Cases / Crim Cases Where W is not D
i. Must be admitted
ii. Subject to 403 balancing test
b. Crim Cases where W is D
i. Must be admitted, if the probative value outweighs its prejudicial effect (ENHANCED 403)
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3. FRE 609(a)(2) — Dishonest act or false statement crimes
a. Regardless whether W is D or not-D
i. Admissible – no discretion to exclude for unfair prejudice
ii. May be the same as the charged crime or totally unrelated
iii. Subject to 609(b)
4. FRE 609(b) – Convictions Older than 10 Years
a. Rule
i. REVERSE 403 – Admit if probative value SUBSTANTIALLY OUTWEIGHS prejudice
ii. More prejudicial if the old conviction and the new charge are really similar b/c blurs the line for the jury that this evidence is being introduced to show character for truthfulness and not past behavior.
ii. Appellate Matters
1. Luce — D can’t argue on appeal that decision to admit a prior conviction was error unless D testifies at trial
2. Ohler — D can’t argue on appeal that decision to admit a prior conviction was error if D removes the sting on direct and admits conviction
f. FRE 613 – Impeachment w/ Prior Inconsistent Statements
i. Rule
1. (a) Need not show a prior statement to the witness before asking about it, but must show it to opposing counsel 
2. (b) Extrinsic evidence of prior statement admissible only if W is given the opportunity to explain/deny the statement and adverse party has app. to examine W about it 
ii. CEC 1235
1. All prior inconsistent statements are admissible for their truth (provided witness has opp’y to explain/deny)
iii. Morlang Rule
1. Cannot abuse the privilege of impeachment by self-generating inconsistent statements to get in otherwise inadmissible evidence
2. Not applicable in California
g. Impeachment by Bias
i. Rule
1. Specific acts and statements admissible to impeach by bias
2. Extrinsic proof is allowed
ii. Types of Bias:
1. Family relationship
2. Past/Present Employment
3. Political affiliations
4. Feelings against the party or a category of people
5. Existence of a plea deal
6. Payment for testimony
7. Book deal
iii. U.S v. Abel – W1 will testify that D did it. D calls W2 who testifies that W1 told him he was going to lie on the stand to get a deal. P then calls W1 back to impeach W2, saying that W2 is dishonest b/c they are both in an Aryan gang. W1’s testimony is probably going to be allowed in on impeachment theory, but that means that evidence of his gang affiliation might still be admitted (mutually assured destruction of witnesses). May ask that the court not mention the name of the gang, but say that they are affiliated.
h. Impeachment by showing Incapacity
i. Rule – Did you have the ability to observe what you claimed to have observed?
1. Evidence relating to W’s capacity for (1) narration at the time of trial; (2) perception at the time of the event; AND (3) memory of the events is relevant to impeach W
i. Impeachment by Specific Contradiction
i. Rule –
1. May present EXTRINSIC EVIDENCE of a contradictory statement
a. Unless it is an unnecessarily collateral matter (i.e., probative value is too low)
2. Absolute reconcilability is not required
j. REHABILITATION
i. FRE 608 – Character for Truthfulness
1. Rule
a. Reputation/opinion evidence of truthful character is only admissible after the witness’s character for truthfulness has been attacked
i. Impeachment for bias or incapacity don’t count as attacks on character for truthfulness
b. When rehab allowed, no extrinsic evidence of specific acts to prove character for truthfulness
ii. FRE 801(d)(1)(B) – Prior consistent statements, hearsay rule
1. Generally excluded, unless the consistent statement was given BEFORE a motive to lie or improper influence happened
iii. FRE 401/403 – Bias, Capacity, Contradiction
1. Extrinsic evidence admissible for both

VIII [bookmark: VIII]HEARSAY
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a. IS THERE HEARSAY?
i. FRE 801(c) – Hearsay Definition
1. Rule
a. (1) Out of court statement by a declarant…
b. (2) which a party offers into evidence to prove the truth of the matter asserted 
2. Defining the Terms
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a. DECLARANT: Person who made the statement being offered 
i. Witness (person testifying) does not necessarily = Declarant (person who made the statement)
b. STATEMENT: Something intended as an assertion 
i. can be oral, written or non-verbal conduct
ii. no requirement that the declarant intended anyone to hear the statement
iii. when you have documents with hearsay in them, then you treat the documents themselves as the witness
c. OUT OF COURT: testimony anywhere else, including in another litigation 
d. PROVE THE TRUTH OF THE MATTER ASSERTED:
i. the theory of relevance will lead us to whether or not the evidence provided is hearsay
ii. relevance depends on the statement being true
iii. e.g., did George testify that Sally said she saw the SUV run the red light b/c P wants to use George’s testimony to prove that the SUV ran the red light? If so —> hearsay
ii. FRE 801(a) – Nonverbal Conduct / Intent Test
1. Rule
a. Nonverbal conduct intended as an assertion = hearsay; Nonverbal conduct not intended as an assertion ≠ hearsay
b. Will depend on: 
i. (1) NATURE OF THE CONDUCT AND
ii. (2) CIRCUMSTANCES SURROUNDING CONDUCT
iii. Unstated Beliefs
1. Rule
a. Hearsay objection may be valid even though the literal statements differ from the statement being asserted
i. E.g., “That SUV driver must be drunk” – driving recklessly
ii. E.G., “You need to get out of here quickly" – “You’re gonna get caught!”
b. Note: be careful to separate out what we can infer from what we think the declarant intends to assert
c. Questions and Commands
i. Generally, not going to be admitted b/c hearsay – however, sometimes can be hearsay:
1. “Put the gun down” — intentional assertion that the gunman had the gun
iv. Non-Hearsay Use – Statements not offered to prove the truth of the matter asserted ≠ Hearsay
*Note: when there are multiple theories of evidence competing, the judge will determine which theory applies pursuant to FRE104(b)
1. Effect on the Listener
a. E.g., Your brakes are in bad shape. It would be dangerous to drive that car.” (Notice)
b. E.g., “I’m going to rip your head off if you don’t pay me now.” (reasonable fear)
2. Legally Operative Facts
a. Speech act is itself the issue at question; the truth of the statement is irrelevant
b. E.g., defamation, offer/acceptance, gift, threat, bribe
c. E.g., “Donald Trump is a millionaire”; “I accept your offer"
v. FRE 802 – General Bar
1. Rule – Hearsay inadmissible unless provided by:
a. federal statutes
b. federal rules
c. constitution
vi. FRE 805 – Hearsay within Hearsay
1. Rule – If hearsay within hearsay, only exempted if BOTH/ALL parts are exempted.
b. DOES AN EXCEPTION/EXEMPTION APPLY?
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i. FRE 801(d) – Exclusions from Hearsay
1. FRE 801(d)(1) – PRIOR STATEMENTS BY WITNESSES
a. Rule
i. Applies to statements made at an earlier time by a person now testifying at a trial or hearing
b. Foundational Requirements
i. (1) Declarant testifies at trial or hearing; AND
ii. (2) Declarant is *subject to cross-examination* about the statement
1. US v. Owens – V gets attacked in prison, suffers memory loss. V gets interviewed once by FBI, forgets. V gets interviewed again by FBI, points the finger at D. SCOTUS holds that D is still subject to cross; jury can still decide whether the witness is not credible. Low standard for the ability to cross-examine.
c. 3 Types of Prior Statements
i. Prior inconsistent statements
1. Foundational Requirements:
a. (1) contents of the statement are inconsistent w/ testimony given at trial;
b. (2) statement was given under the penalty of perjury; AND
c. (3) statement was made at a trial, hearing or other proceeding, or in a deposition
2. CEC 1235 – All prior inconsistent statements are admissible for their truth, even those not originally made under oath, so long as the witness is given an oppy to deny or explain the prior statement
3. Note: similar to FRE 613 (for impeachment purposes), but here applies for admissibility for its truth
ii. Prior consistent statements
1. Foundational Requirements:
a. If it’s admissible to rehabilitate, then it’s admissible for its truth
b. There must have been an attack first to which the prior consistent statement is seen as a response
2. US v. Tome – D is charged w/ sexual abuse of his 4yo daughter. Daughter testified at trial, but has a difficult time answering the questions. Prosecutors introduce 7 prior statements that daughter made about assaults. Daughter’s prior consistent statements were brought in, despite D’s objections. Appellate court finds that prior consistent statements are admissible b/c they were made before the emergence of a motive to lie.
3. CEC 1236 — any prior consistent statements that predate a consistent statement; don’t look at motive to lie
iii. Prior ID
1. Foundational Requirements
a. (1) Statement identifies a person; AND
b. (2) statement identifies that person as someone the declarant perceived earlier.
i. Statement may have been made in a suspect line-up, or in other contexts
2. CEC 1238 – (1) Prior ID was made at a time when the crime or other occurrence was fresh in the witness’s memory; AND (2) W testifies that he made the ID and that it was a true reflection of his opinion at the time
2. FRE 801(d)(2) – Opposing Party Statements
a. FRE 801(d)(2)(A) – Direct Statements by the Opposing Party
i. Rule
1. (1) Made by the opposing party; AND (2) Offered AGAINST that party.
a. E.G., during slip and fall lawsuit, P wants to admit evidence that manager said “we left the floor all wet and didn’t put out the sign”
ii. Foundational Requirements
1. Doesn’t require firsthand knowledge
2. Opposing party doesn’t need to be able to take the witness stand to be able to rebut the statement
a. Theory being that the party can always do so if they want to…they have a major opportunity to rebut anything said by the hearsay witness
3. No requirement to have the statement under oath
4. May be made as an individual or a representative — but can’t use the statement against the entity that they represent
iii. Confessions made to law enforcement in criminal cases 
1. Witness heard declarant make a statement
2. W identifies declarant as D
3. Confession was voluntary
4. Proper Miranda warning given – and D waived his rights
b. FRE 801(d)(2)(B) – Adoptive Statements
i. Foundational Requirements
1. (1) statement has been made (by someone else);
2. (2) party has done something to manifest adoption of the statement, or belief in its truth; AND
a. Look at: (1) nature of the statement; (2) audience; OR (3) surrounding circumstances
3. (3) statement is offered against the party

4. E.g, Slip and fall lawsuit: Customer says, “your employee left a mess." Manager said immediately after “this isn’t first time this has happened."

*Note: No explicit requirement that the party of knowledge of the content of the statement.
ii. Silence as Adoption
1. Calls on the jury to make an evaluation based on common human behavior — would we expect someone in that situation to respond the way they did
iii. CEC 1221 – Party adopting a statement must have personal knowledge of the content thereof
1. More restrictive than the federal rule, b/c the store manager would need to have some kind of personal knowledge that the spill exists
c. FRE 801(d)(2)(C) – Vicarious Statements
i. Foundational Requirements:
1. Statement is offered against that party; AND
2. Statement was made by a person whom a party authorized to make a statement on that subject
d. FRE 801(d)(2)(D) – Statements by Agents/Employees
i. Foundational Requirements
1. (1) Statement by an agent or employee on a matter
2. (2) w/in the scope of that relationship AND 
3. (3) while it existed, used against the party 
e. FRE 801(d)(2)(E) – Co-Conspirator’s Admissions
i. Foundational Requirements
1. Declarant and party against whom the statement is offered both members of the same conspiracy;
a. Once party says “I’m out,” no longer part of the conspiracy.
2. Statement was made during the conspiracy; AND
3. Statement was made in furtherance of the conspiracy
a. Don’t need a formal conspiracy charge
4. Note: Judge will decide under FRE 104(a)
ii. Bruton Rule – Post arrest confession of D1 may not be admissible against D2 in the same trial unless: (1) D1 testifies; and (2) Meets FRE 801(d)(2)(E) requirements
ii. FRE 803 – Exceptions to Hearsay Rule (not requiring unavailability)
1. FRE 803(1) – Present Sense Impressions
a. Rule
i. (1) Event/Condition;
ii. (2) Statement that describes or explains the event or condition; AND
iii. (3) Declarant made the statement while or immediately after perceiving the event or condition
b. Rationale – if statement is made immediately after an event, then declarant has little time to concoct a story
2. FRE 803(2) – Excited Utterances
a. Rule
i. Startling event/condition
ii. Statement relates to the startling event of condition
iii. Declarant made the statement while under stress of excitement
iv. Stress of excitement was caused by the startling event (nexus)
b. CEC 1241 – Limits present sense impressions to a declarant’s explanations of his or her own conduct
3. FRE 803(3) – Then-Existing State of Mind
a. Rule
i. Contents of the statement express declarant’s state of mind existing at the time of the statement; AND
1. State of mind may include motive, intent, plan; emotional, sensory, or physical condition; mental feeling, pain or bodily health
ii. Feeling must have existed at the time of the statement
iii. Note: Statements of memory and belief not admissible to prove the fact unless it relates to the validity or terms of the declarant’s will.
1. E.g., P tells mechanic “I think my brakes are bad” — will not be admissible to show that the brakes were bad, but that P believed that his brakes were bad
b. Hillmon –  Hillmon dies, w/ 3 life insurance policies. Hillman’s widow tries to collect from D insurance companies. D claims that the man whose body they claim is Hillmon actually is Walter’s. D proffers letter from Walters to his sister saying he was going to be in the vicinity of where the body was, with Hillmon to prove that he was in the vicinity at the time of the accident. SCOTUS finds that letter makes it more probable that the third-party intended to and did travel w/ P’s husband, therefore admissible to help show intent of third-party actor.
c. CEC 1251 – Can use statements of past state of mind to prove past state of mind, but only if declarant is unavailable
4. FRE 803(4) – Medical Diagnosis or Treatment
a. Rule
i. Statement
ii. for purposes of medical diagnosis or treatment (not necessarily to a doctor)
1. Consulting physicians’ opinions also count
2. Doesn’t need to be a medical professional, so long as it’s for purposes of treatment
3. Note: will be limited by the judge to only the pertinent portions…e.g., names will be omitted in presentation to the jury
iii. describes medical history, past or present symptoms, pains or sensations, or the general cause of the symptoms or sensations
iv. *reasonably pertinent to diagnosis
1. From the perspective of a medical professional
5. FRE 803(5) – Past Recorded Recollection (& FRE 612 Recollection Refreshed)
a. STEP 1: FRE 612 – Present Recollection Refreshed
i. Rule
1. You can do anything to refresh/jog someone’s memory (e.g., document, photo, etc)
2. Witness is not meant just to reiterate what was written in the document, but rather should expound on it
b. STEP 2: FRE 803(6) – Past Recorded Recollection
i. Rule
1. Document will be used as if they were recording from their memory, but they will actually be reading from their report.
2. The memory must be required, authenticated and then entered into the testimony as if it were being made live.
ii. Foundational Requirements
1. Personal knowledge
2. Recorded while still fresh in W’s memory
3. Record was accurate
4. Witness cannot completely and accurately recall the facts even after reviewing the document
6. FRE 803(6) – Business Records
a. Foundational Requirements
i. Record
1. Anything recorded or stored outside of our brains that can be recalled — anything other than oral testimony
ii. of an act, event, condition, opinion or diagnosis
iii. record was made at or near the time of the act, event, condition, opinion or diagnosis
1. need a short amount of time, but what’s appropriate will be on the judge’s discretion — doesn’t necessarily need to be minutes but must be relatively close in time
iv. record was made by someone with knowledge of the act OR record was made from information transmitted by someone with knowledge
1. Personal knowledge required even for information offered through a business record, but need not be the person who has actual knowledge of the recorded data, but of the record keeping itself
v. record was kept in course of a regularly conducted activity of a business, organization, occupation or haling, whether or not for profit;
1. goes to the subject matter of the records — must be about something that the business usually does
2. E.g., if a factory rents out the shop to a studio for movie filming one time, then records related to the movie filming are probably not kept int he course of its regularly conducted activity and will be inadmissible. The movie studio’s records, however, might be admissible.
vi. it was a regular practice of that activity to make a record
1. meant to show reliability of the record
vii. プラス:
1. ALL ELEMENTS ABOVE shown through the testimony of a custodian
a. Or is it self-authenticating?
2. EXCLUDABLE if the record indicates an element of untrustworthiness
a. Open inquiry
b. Record may appear untrustworthy — looks like impure motives for its creation, sources of information anonymous, etc.
7. FRE 803(7) and (10) – Absence of a Record of a Regularly Conducted Activity in Business and Public Records
a. Rule: Evidence that a matter is not included in a record described in FRE 803(6) if:
i. (A) the evidence is admitted to prove that the matter did not occur or exist;
ii. (B) a record was regularly kept for a matter of that kind; and
iii. (C)  the opponent does not show that the possible source of the information  or  other circumstances indicate a lack of trustworthiness.
8. FRE 803(8) – Public Records
a. FRE 803(8)(A)(i) – Public records of the office’s activities;
b. FRE 803(8)(A)(ii) – Records concerning matters observed by public officials when there was a duty to make the observation and to report on the matters observed; OR
c. FRE 803(8)(A)(iii) – Factual Findings
i. Rule: In a civil case OR against the government in criminal case, factual findings from a legally authorized investigation are admissible
1. Potentially excluded if signs of untrustworthiness
ii. Beech Aircraft v. Rainey – P decedents’ families sue D Beech Aircraft for malfunction leading to the passengers’ deaths. D attempts to introduce evidence from JAG report that includes “findings of fact” about the crash after an investigation. Court finds that “factual findings” by a govt agency may also include opinions and conclusions.
9. FRE 803(22) – Judgment of Previous Conviction
a. Foundational Requirements
i. Judgment must follow a criminal trial or guilty plea;
ii. Judgment but be for a felony
iii. Judgment must be offered to prove any fact essential to the judgment; AND
iv. Judgment offered against a criminal D must be a judgment entered against D, unless offered for impeachment
iii. FRE 804 – EXCEPTIONS TO HEARSAY RULE (requiring unavailability)
1. FRE 804 in General
a. Unavailability Requirement
i. Assertion of privilege
1. Witness must be on the stand asserting the privilege
ii. Refusal to testify
1. Witness cannot be forced to speak — may be evasive and non-responsive
2. Witness must be on the stand refusing to testify
iii. Lack of memory
1. Witness must be on the stand asserting that they forgot
iv. Death or impairment
1. Impairment may require proof for the judge to determine seriousness of impairment
v. Absence

Note: Can’t create unavailability and then expect to benefit from it.

b. Duty to Depose Rule – Before declaring unavailability…
i. Covers dying declarations, declarations against interest, and statement of personal/family history
ii. If the proponent can’t get the declarant to come to trial, the proponent must make a GOOD FAITH EFFORT to obtain the declarant’s deposition testimony.
1. If that fails, only then will the court find the declarant unavailable.
2. FRE 804 EXCEPTIONS
a. FRE 804(b)(1) – Former Testimony
i. Rule
1. Testimony that:
a. (A) was given as a witness at trial, hearing or lawful deposition, whether given during the current proceeding or a different one; AND
b. (B in a CRIMINAL case) the party against whom the statement is being offered must have had an opportunity AND similar motive to develop the testimony at the prior hearing or deposition by direct or cross exam; OR
i. “motive to develop testimony” — means that the witness was under similar (not necessarily the same) pressures to lie as they are in the present case
ii. In factual inquiry, courts will look at: (1) type of proceeding; (2) trial strategy; (3) potential penalties or financial stakes; (4) number of issues and parties
c. (B in a CIVIL case) party — or predecessor in interest to that party — against whom statement is being offered must have had opportunity to develop testimony at the prior hearing by direct or cross exam
ii. US v. Salerno – D attempts to introduce testimony from a grand jury as a defense, over the govt’s objections. Court holds the grand jury testimony inadmissible b/c while govt had (1) opportunity to cross, the govt did not have (2) similar motive (b/c the burden at the grand jury stage is lower than at trial)
iii. CEC 1292 – the former testimony rule for civil cases doesn’t include a predecessor in interest clause; needs to be same parties
b. FRE 804(b)(2) – Dying Declarations
i.   Foundational Requirements
1. Statement concerning the cause or circumstances of impending death
2. Made while the declarant believes death to be imminent
a. Must be facts showing that declarant actually believed that death was imminent
3. Declarant has personal knowledge 
4. Limited to homicide prosecutions or civil actions
ii. Shepard v. U.S. – Wife says that the husband killed her by poisoning her with whiskey, as she is ill. Wife gets better, but eventually dies. Court holds that the wife’s declaration is inadmissible b/c (1) the wife did not believe that her death was imminent, and (2) wife didn’t appear to have direct personal knowledge of the poisoning.
iii. CEC 1242 – Admissible in any criminal proceeding, not just homicides
c. FRE 804(b)(3) – Statements Against Interest
i. Foundational Requirements
1. Content of the statement was, at the time of the statement:
a. against pecuniary or proprietary interest of the declarant;
b. could subject the declarant to civil or criminal liability; OR
c. could render invalid a claim held by the declarant (e.g., I forgive your debt)
2. Statement was against the declarant’s interests to an extent great enough that a reasonable person would not have made such a statement unless it was true; AND
a. Timing is important
b. Don’t have to know whether it was against their interest
3. If the statement exposes declarant to criminal liability and is offered to exculpate the accused, evidence of corroborating circumstances that clearly indicate the trustworthiness of the statement must be offered
a. Rationale: need to protect against false confessions
ii. Trustworthiness Factors
1. Did declarant plead guilty before making the statement, or was declarant still exposed to prosecution?
2. Motive in making the statement
3. Did declarant repeat the statement? Consistently?
4. To whom was the statement made?
5. Relationship of declarant to the accused
6. Nature and strength of independent evidence relevant to the conduct in question.
iii. CEC 1230 – Much broader than the federal rule —includes statements that carry the risk of making declarant an object of hatred, ridicule, or social disgrace in the community.
iv. FRE 801(d)(2) v. FRE 804(b)(3)
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d. FRE 804(b)(4) – Personal / Family History
i. Rule
1. Statements asserting a declarant’s own family history is admissible; OR
a. E.g., birth, adoption, legitimacy, ancestry, marriage, divorce, relationship by blood, adoption, or marriage
2. Statements asserting another person’s family history are admissible if the declarant was intimately related to the family
e. FRE 804(b)(6) – Forfeiture by Wrongdoing
i. Rule
1. If you cause someone to be unavailable to testify at trial, you do not get the benefit that might flow from the unavailability
2. Wrongdoing constitutes a waiver of the hearsay exclusion, and any relevant out-of-court statement made by the unavailable declarant can come in.
3. If you can show wrongdoing leading to unavailability, then anything the declarant said is admissible for its truth, even if it doesn’t fit under a hearsay exception.
ii. Foundational Requirements
1. Conduct
a. Party opposing the hearsay engaged or acquiesced in some kind of wrongdoing
b. E.g., threats, intimidation, violence, murder, bribes
c. It’s enough that party knows that someone else is engaging in the wrongdoing and fails to take measures to stop them
2. Intent
a. Intended to procure unavailability of declarant
b. Doesn’t need to be the sole intent of the wrongful act that you wanted to prevent someone from testifying against you
c. Accidents resulting in unavailability of witness do not count
3. Cause
a. Wrongdoing rendered declarant unavailable
b. It’s not enough to try and fail
4. Statement offered against wrongdoer
3. FRE 807 – THE RESIDUAL EXCEPTION
a. Rule – will allow some evidence in if it’s “close enough” or a “near miss” in the court’s judgment
b. Foundational Requirements
i. Trustworthiness - statement has “equivalent circumstantial guarantees of trustworthiness"
ii. Relevance
iii. Need/Probativeness — more probative on the point for which is is offered than any other evidence that the proponent can obtain through reasonable efforts
iv. Interests of Justice
v. Reasonable Notice
c. Does the CONFRONTATION CLAUSE apply?
i. 6th Amendment – Confrontation Clause
1. In all criminal prosecutions, the accused shall enjoy the right to be confronted with he witnesses against him... 
ii. Crawford Rule – D Crawford is charged with murder of V, who attempted to rape his wife. D argues at trial that he killed in self-defense, and testifies that he saw V reach for a weapon before the shooting. Wife gave recorded testimony to police officers during the investigation, saying that she didn’t think V attempted to pull out a weapon. The recording is admitted at trial, when Wife refuses to testify under spousal immunity.
1. CRAWFORD HOLDS:
a. Testimonial hearsay violates the
b. Confrontation Clause unless the
c. declarant is unavailable and
d. D had prior opportunity for cross-examination.
2. 7 Key Points from Crawford
a. CC applies to govt’s use of testimonial hearsay statements against a criminal defendant
b. “Testimonial statement" is a statement made when a declarant is acting as a witness; a solemn declaration or affirmation made for the purpose of establishing or proving some fact
c. CC only applies to testimonial hearsay…if it’s non-testimonial, then CC doesn’t apply
d. CC not applicable if the declarant testifies and is subject to cross
e. CC not invoked if the out-of-court statement is not proffered to prove the truth of the matter assertted
f. CC permits testimonial hearsay only if the declarant is unavailable, and D had prior oppy for cross-exam
g. Forfeiture by wrongdoing can extinguish a CC claim
iii. Davis / Hammond – In Davis, court found that portions of a 911 call in which the witness identified D was not testimonial because it was made in the heat of an emergency to assist the witness.  By contrast in Hammon, the court found that an affidavit of a domestic abuse incident taken by police at the scene of the crime was testimonial evidence because it was taken with the obvious purpose of investigating D’s prior acts and not to provide assistance during the emergency.
1. Primary Purpose Test:
a. Non testimonial = made under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency
b. Testimonial = circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution
2. Thomas Dissent – Confrontation Clause protects only against formalized testimonial materials, such as affidavits, depositions, prior testimony or confessions
iv. Michigan v. Bryant – D Bryant is convicted of second-degree murder. At trial, court admits evidence from a conversation between V and police as V was bleeding from a gunshot wound. V ID’s D as the shooter and said that he was shot at D’s home — police later find corroborating evidence.  SCOTUS finds that the statements did not constitute testimonial evidence b/c the information was given during the course of a police investigation in an emergency situation. Court says that it must look at the circumstances — from both V’s and Police Offcers’ perspective — to determine whether the evidence was testimonial.
1. Rule:
a. Circumstances in which the encounter occurs; AND
b. Statements and actions of the parties (declarant and interrogators)
c. Hearsay/Reliability – courts generally haven’t applied this third factor
v. Melendez-Diaz Rule (for forensic reports) – D is charged with drug trafficking, and trial court admits evidence in the form of a certificate of analysis from a govt lab saying the substance he was found with was indeed cocaine. SCOTUS rules that statements made by the govt analyst in the affidavit constitute testimonial evidence, and therefore D must have the opportunity to cross the analyst on the witness stand pursuant to the Confrontation Clause.
1. Defining “forensic reports” – Reports prepared by people who are not directly involved in crime investigation and law enforcement
a. E.g., drug, blood alcohol, fingerprint, DNA, ballistics, autopsies and related reports that involved testing by someone
2. Rule: D must have the opportunity to cross-examine the govt agent doing the testing in order to compy with the Confrontation Clause.
3. Bullcoming Rule – When BAC data is being proffered, THE technician who did the testing must be on the stand.
4. Williams -- Testimony from expert that D’s DNA matched crime scene DNA. Expert didn’t analyze the blood; she merely compared the analysis done by others and concluded they matched. Can P introduce an analyst’s forensic report (or its content) through an expert witness, who reviewed and relies on that report in coming to his own conclusion?
a. Split Court
i. 4 VOTES — No CC violation b/c non-hearsay and non-testimonial b/c it did not accuse a "targeted individual" 
ii. THOMAS — No CC violation b/c underlying report was non-testimonial hearsay b/c not formal and solemn 
iii. 4 VOTES — CC violation: testimonial hearsay — in line w/ Bullcoming, Melendez-Diaz 

IX OPINION TESTIMONY
a. FRE 701 – Lay Opinion Testimony
i. Foundational Requirements
1. (1) Rationally based on the W’s perception (i.e., personal knowledge)
2. (2) Helpful to clearly understanding W’s testimony or to determining a fact in issue; AND
a. Defining “helpful” — convenient, efficient, necessary
i. HELPFUL: “she appeared nervous”; “It was a sunny day”; “He looked real tired”; “The box was heavy"
ii. NOT HELPFUL: “he was driving negligently”; “P caused his own jury” (a statement that the jury should be able to infer for themselves without the aid of the W’s opinion)
iii. Shouldn’t be conclusory statement
3. (3) not based on scientific, technical, or other specialized knowledge within the scope of 702
ii. Common Lay Opinion Testimony
1. Emotional/psychological state of another (angry, nervous, upset, frightened, etc)
2. Conventional physical descriptions (tall/short; old/young; strong/weak)
3. Appearance of objects
4. Speed of moving objects
5. Ordinary distances
iii. FRE 704 – Ultimate Issues
1. Opinions on “ultimate issues” (negligence, causation) are permissible; 
2. Unless criminal D’s mental state or condition constitutes an element (insanity)
a. FRE 704 establishes a floor, but also must be helpful
b. FRE 702 – Expert Witness Testimony
i. Foundational Requirements
1. W who is qualified as an expert by knowledge, skill, experience, training or education may testify in the form of an opinion if:
a. Expert’s scientific, technical or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue;
b.  Testimony is based on sufficient facts or data;
c. Testimony is the product of reliable principles and methods; AND
d. The expert has reliably applied the principles and methods to the facts of the case.
ii. Daubert Factors – Factors for “scientific knowledge”:
1. Can it be tested?
2. Has it been subject to peer review and publication?
3. Is there a known or potential rate of eror?
4. Is there a method to control standards?
5. “General acceptance” by the scientific community (Incorporating Frye)
NOTE: Not an exhaustive list of factors, but something that the courts should consider

iii. Kumho Tires – Daubert Factors also apply to specialized knowledge as well as “scientific knowledge”
iv.  FRE 703 – Permissible Basis of Expert Opinion
1. Experts may base an opinion on facts or data in the case that they are made aware of or personally observe — no need for personal knowledge
2. If experts would reasonably rely on those kinds of facts or data in forming an opinion on the subject, they need not be admissible for the opinion be admitted
3. But if facts would otherwise be inadmissible, the proponent may disclose them to the jury only if their probative value substantially outweighs their prejudicial effect (Reverse 403)
a. Even if admitted, the underlying data is only to evaluate the expert opinion and not for its truth
v. FRE 705 – Expert May State an Opinion w/o Revealing Basis
1. An expert may state an opinion — and give the reasons for it — without first testifying to the underlying facts or data
2. Disclosing Basis to the Jury:
a. If the basis of an expert’s opinion is inadmissible evidence, it can be disclosed to the jury only if the probative value in helping the jury evaluate the opinion substantially outweighs the prejudicial effect. FRE 703. (Reverse 403)
b. The underlying evidence is only admissible to prove credibility of the expert’s testimony, and not for the truth of the evidence
vi. FRE 706 – Court-Appointed Expert
1. Courts are allowed to appoint their own experts – but primarily a scare tactic to make sure that the parties provide their own reliable experts
vii. California Rules
1. CEC 801 – California “Reasonable Reliance” Test for Experts
a. Related a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact; AND
b. Based on matter perceived by or personally known to the witness or made known to him at or before the hearing, whether or not admissible, that is of a type reasonably may be relied upon
c. UNLESS an expert is precluded by law from using it as a basis of the opinion 
2. Kelly-Frye Test (for “new science”)
a. Proponent of novel scientific principles/techniques have been generally accepted as valid by the relevant scientific community to be admissible, AND that the correct scientific procedures were followed in coming to the opinion.
X PRIVILEGES
a. Attorney-Client Privilege
i. Rule
1. Communication
2. Made in confidence
3. Between attorney and client
4. To facilitate legal services
ii. Joint Defense Privilege
1. When co-Ds mount joint defense, conversations btwn lawyers and the Co-Ds are covered by the privilege
2. Atty for D1 cannot use D2’s disclosures against her, if they become adversaries. D2 retains the right to claim the privilege for statements made to facilitate legal services
iii. Upjohn Rule (for corporate clients)
1. Rule: Communications made by Upjohn employees to counsel at the direction of corporate superiors about matters w/in the scope of their employment duties for the purpose of obtaining legal advice are privileged
iv. FRE 502 – Subject Matter Waiver
1. Rule
a. (a) Waiver extends to an undisclosed communication or information in a federal or state proceeding only if:
i. (1) waiver is intentional
ii. (2) disclosed and undisclosed communications or information concern the same subject matter; AND
iii. (3) they out in fairness to be considered together
b. (b) Disclosure does not operate as a wavier if:
i. (1) disclosure is inadvertent; 
ii. (2) holder of the privilege or protection took reasonable steps to prevent disclosure; AND
iii. (3) holder promptly took reasonable steps to rectify the error
2. FRE 502(d) Orders
a. Federal court may order that the privilege or protection is not waived by disclosure connected with the litigation pending before the court — in which event the disclosure is also not a waiver in any other federal or state proceeding
3. Waiver by Attacking Attorney’s Competence
a. Rule – If you claim Malpractice, IAC, and Advice of Counsel Claims, then the court will allow in discussions you had with your allegedly deficient counsel
b. CEC 958 — It would be unjust to permit a client to accuse his atty of a breach of duty and to invoke the privilege to prevent the attorney from bringing forth evidence in defense of the charge
4. Crime Fraud Exception
a. If the lawyer’s services were obtained in order to further a crime or fraud (commit of plan to commit a crime or fraud), the privilege is lost.
i. Even if the lawyer doesn’t know that the discussion was in furtherance of a crime
b. Advice about past wrongdoing does not destroy the privilege.
b. Doctor-Patient Privilege
i. No Federal Doctor-Patient Privilege
ii. Rule
1. Covers confidential communications
a. Fact that a patient consulted a physician, has been treated, and the number and dates of visits is not covered by the privilege
2. Waiver occurs via disclosure or putting physical condition into issue in litigation
3. Some state laws may require physicians to report in rape cases, child abuse, etc.
iii. Exceptions
1. Voluntary disclosure, consent to disclosure
2. Patient-litigant exception: making mental or emotional condition part of your claim
3. Dangerous patient exception (Tarasoff Factors)
a. May apply if danger is to the patient themselves
iv. CEC 994 – Patient, whether a party or not, has a privilege to refuse to disclose, and to prevent another from disclosing a confidential communication between patient and physician. 
c. Psychotherapist Privilege
i. Jaffee Rule – “Social worker” may be considered a psychotherapist under the common law application of the rule
d. Marital Privilege
i. Marital Communications Privilege
1. Rule
a. Protects against the disclosure of confidential communications made between spouses
i. Must be confidential — not just any communication between spouses. Confidentiality is presumed
b. Doesn’t cover observations of behavior — e.g., what time did your spouse come home? what clothes were you wearing? etc.
c. May be waived if there are third-parties around
2. Exceptions
a. Conversations made before and after the marriage don’t count — questionable if they are separated
b. Crime-Fraud
c. Legal proceedings between the spouses — divorce proceedings, child custody, etc.
d. Prosecution for crimes against spouse or children
ii. Marital Testimonial Privilege
1. Rule
a. (1) communication between spouses;
b. (2) during a valid marriage
c. (3) may allow spouse not to take the stand
2. Trammel Rule – Testimonial privilege can only be invoked by the testifying spouse.
3. Exceptions
a. Legal proceedings between spouses
b. Prosecution for crimes against spouse or children
c. Sham or dead marriages
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