Attack Outline 

1) Trial Mechanics
a) Preserving error
b) Jurors testifying
c) Rule of Completeness 
d) Preliminary question 
2) Competence
a) Competence
b) Personal Knowledge 
c) CEC
d) Not Competent 
3) Relevance
a) 401
b) 403
c) Relevant EV inadmissible to prove fault or liability (5)
i) Subsequent Remedial Measures
ii) Settlement negotiations
iii) Medical payments
iv) Criminal Pleas
v) Liability insurance 
4) Authentication
5) Best Evidence (original document) Rule
6) Character Evidence 
a) Character EV (and “exceptions”)
b) Habit
c) Similar happenings 
d) Permitted uses of character EV
i) Whether trait is admissible (D holds key)
ii) Methods of Proving trait
e) Sexual Assault Victims and Defendants 
7) Impeachment
a) 608 – Reputation for Truthfulness
b) 609 – Prior Bad Acts and Convictions
c) 613 – Prior Inconsistent Statements 
d) Three Other Lines of Attack  
e) Rehabilitation
8) Hearsay
a) 801 Exemptions (2) 
b) 803 Exceptions (7)
c) 804 Declarant Unavailable (5)
9) Confrontation Clause
a) Analysis
b) CC Cases
c) CC Reports Cases
10) Lay Opinions and Expert Witnesses
a) 701 – Lay opinions
b) 702 – Expert opinions 
c) CA & Experts 
11) Privilege
a) ACP
b) Doctor Patient 
c) Psychotherapist
d) Marital Communications 
e) Marital Testimonial 

Trial Mechanics
1) FREs
a) Reasons: promote accuracy, efficiency, fairness 
b) Externalities – confidential documents, Attorney-client privilege 
c) Concerned about how the jury will use the information
2) FRE 102 – purpose for the rules: ascertaining the truth and securing a just determination (doing it a fair way)
3) FRE 606(b) – a juror cannot testify about anything that took place in the jury room
a) Exceptions 
i) Extraneous prejudicial information was improperly brought to the jury’s attention 
ii) An outside influence was improperly brought to bear on any juror (Ex: bribe, promise, threat) 
iii) A mistake was made in entering the verdict on the verdict form 
b) Tanner – drug abuse and drug dealing by jurors was not enough to reopen the case due to considerations of finality and undermining the jury’s role
c) CEC 1150 – allows evidence that “is likely to have influenced the verdict improperly”. Know: CA rules are more permissive 
4) FRE 103(a) – Preserving Error
a) A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and the party:
i) Timely object or move to strike, and
ii) State the specific ground for objection (unless it was apparent from context)
b) Party can make an “offer of proof” to explain the substance of the evidence that was excluded by the court to preserve the argument for the appellate court 
c) Note: Hard to overrule because of harmless error rule 
5) FRE 611(a) – Control by the Court 
a) The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:
i) (1) make those procedures effective for determining the truth;
ii) (2) avoid wasting time; and
iii) (3) protect witnesses from harassment or undue embarrassment
iv) Advisory Committee Notes: “Spelling out detailed rules to govern the mode and order of interrogating witnesses presenting evidence is neither desirable nor feasible. The ultimate responsibility for the effective working of the adversary system rests with the judge.”
b) 611(b) – Scope of Testimony 
i) Direct limits the scope of cross
ii) But the scope of cross includes impeachment 
c) 611(c) – Mode of Questioning 
i) objections as to form
ii) objections as to content 
6) FRE 106 – Rule of Completeness 
a) “If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part — or any other writing or recorded statement — that in fairness ought to be considered at the same time.
7) FRE 615 – Sequester Witness
8) FRE 614 – Questioning by Judge 
9) FRE 104 Preliminary Question – Court must decide any preliminary question about: 
a) 104(a) – Whether (1) W is qualified, (2) privilege exists, (3) evidence is admissible (i.e. admissibility of hearsay), (4) habit by a Preponderance of the evidence (higher standard, judge is restrictive gatekeeper)
i) Considers all evidence and assesses credibility
ii) Determines if relevant evidence is admissible – already know it’s relevant
b) 104(b) – Questions of conditional relevance, including (1) personal knowledge under 602; (2) authentication under 901; (3) prior acts under 404 by a Sufficient to support a finding standard (lower standard, judge is permissive gatekeeper)
i) Only relevant if something else is true
ii) Considers whether jury could reasonably believe fact to be true
iii) Credibility not considered

Competence 
1) FRE 601 – Competence 
a) “Every person is competent to be a witness unless these rules provide otherwise. But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision.”
2) FRE 602 – Personal Knowledge 
a) “A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. (Uses 104b standard.) Evidence to prove personal knowledge may consist of the witness’s own testimony. 
3) FRE 603 – Oath 
a) “Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience.”
4) CEC 701 (a) A person is disqualified to be a witness if he or she is:
a) Incapable of expressing himself or herself concerning the matter so as to be understood, either directly or through interpretation by one who can understand him; or
b) Incapable of understanding the duty of a witness to tell the truth. 
5) Dead Man Statutes
a) Dead Man statutes prohibit a party or interested person from testifying about certain dealings he or she had with someone who is now dead, in a case brought or defended by the deceased person’s estate 
b) There is no federal dead man statute
i) Issue arises only during federal diversity suits where a party from one state sues party from another state, and state law governs
6) Not competent:
a) Those who lack personal knowledge.
b) Those who won’t promise to tell the truth.
c) Those who can’t promise to tell the truth.
d) Witnesses barred by state competency rules like Dead Man Statutes (in certain proceedings).
e) Judges, Jurors and Lawyers at times. 

Relevance
1) General 
a) Key Components: any tendency + fact of consequence
b) Undemanding standard
c) Still, evidence must be rationally probative
d) Relevance doesn’t mean sufficient to prove the fact of consequence
2) FRE 401 – Relevancy. Evidence is relevant if it has any tendency to make a fact of consequence more or less probable
a) Knapp v State
i) Summary: D charged w/ murder of the sheriff. D claims self-defense because he claims that he had heard that the sheriff had recently beaten an old man to death. The questionable EV was from a W who testified that the old man died of alcohol not beating. 
ii) Held 
(1) Relevance argument = shows that sheriff wasn’t dangerous and D had no reason to fear him
(2) Prosecution could introduce evidence to show that it was less likely that the D heard the alleged story.
3) FRE 403 – Probative Value 
a) General
i) Probative value: Persuasive effect that the item of evidence will have on the fact of consequence. Look to strength of underlying inferences. 
ii) lots of discretion
iii) rule generally favors admission
iv) consider probative value if true (not taking credibility into account)
v) Need can impact the balancing (less likely to admit potentially problematic evidence if it’s the 15th witness testifying to the fact because the probative value is low)
vi) Judge is trying to assess how the jury will react to the EV
vii) Always LAST in the analysis. Do all other objections before this one. 
b) Rule: Judge can exclude the evidence if the probative value is substantially outweighed by the combination of the 403 dangers. 
i) unfair prejudice – the evidence may suggest an improper basis upon which a jury could decide the case
ii) confuses the issues
iii) misleads the jury
iv) undue delay, waste of time, needlessly cumulative 
c) Two general grounds of exclusion
i) accuracy
(1) unfair prejudice
(2) confuse
(3) mislead
ii) efficiency 
(1) undue delay
(2) waste time
(3) needlessly cumulative evidence 
d) Unfair Prejudice
i) Not just that the evidence is prejudicial and bad for one of the parties 
ii) Examples:
(1) Stirring an emotional response 
(2) Or evidence that is admissible for one purpose but inadmissible for another 
iii) EX: photograph of P’s injuries may stir an unnecessary emotional response if there are other forms of proof available 
e) Confuse 
i) Concern that the EV will distract the jury and make them focus on something other than the issues before the jury  
ii) 3.12 on p 156: there would be a mini-trial on whether wearing a Yankee’s hat signifies gang membership
f) Misleading the Jury
i) Worried the jury will make the wrong inference 
ii) Hitt: introducing the photograph of D’s gun with 9 other guns would mislead the jury because the outside of the gun has little to no probative value on the issue of whether the inside of the gun was semi-automatic
g) FRE 105 – Limiting instructions
i) If EV has a legitimate and illegitimate use, limiting instruction tells factfinder to ignore the illegitimate use. Consider the impact of a limiting instruction during the balancing test. Restrict the evidence to its proper scope.
ii) Research: people are unable to differentiate between using EV for legitimate and illegitimate uses, so limiting instructions don’t work
h) Common 403 Objections
i) Gruesome photographs: admissible if they show injuries caused by the D. Not admissible if they show the body in an altered condition (after autopsy)
ii) Acts by a party showing consciousness of guilt or wrongdoing are admissible – shredding mortgage docs, running from the cops
iii) EV of poverty or wealth is not admissible except on the measure of punitive damages
i) Old Chief – “stipulation”
i) Summary: statute prohibited person from owning a gun if they had been convicted of a crime that could result in imprisonment for more than 1 year. D was convicted of a prior assault causing serious bodily injury. Prosecution wanted to admit evidence of the details of the prior conviction, but D objected that it would unfairly prejudice D. Instead, D offered to stipulate and admit that D satisfies that element of the offence.
ii) Held – inadmissible
(1) Probative value of one piece of evidence is affected by the presence of another piece of evidence on the same issue. 
(2) The stipulation is an evidentiary alternative that lacks the unfairly prejudicial undertones present in the Prosecution’s proffered evidence 
(3) ONLY THIS ISSUE: only applies to cases involving proof of felon status. Very narrow reading and limited effect. 
4) Relevant EV inadmissible to Prove Fault or Liability 
a) Each rule:
i) Prohibits use of relevant EV to prove fault or liability
ii) Encourages various kinds of out-of-court behavior in service of certain policy goals
iii) But permits EV for a reason other than the prohibited reason 
b) FRE 407 – Subsequent remedial measures 
i) A SRM is a step taken after the injury that, if performed before the injury, would have made the injury less likely to occur. Timing matters for this rule. For our purposes: look at timing of injury and timing of SRM. Reason for D’s SRM doesn’t matter.
ii) Not admissible to prove:
(1) Negligence
(2) Culpable conduct
(3) Defect in product or design
(4) Need for warning instruction 
iii) May be admissible to prove
(1) Ownership or control 
(2) Feasibility
(3) Impeach witness’s credibility 
iv) EXs
(1) Sending a recall notice
(2) Firing someone
(3) Changing policies
v) SRM by third parties – generally admissible. Only SRMs taken by D are inadmissible, not those taken by 3rd party. 
c) FRE 408 – settlement offers and negotiations in civil cases  
i) Statements, offers, conduct made during negotiations are inadmissible to prove liability OR to impeach the opponent at a later time. The whole conversation made during negotiations is protected. 
ii) Requires: dispute and attempt to settle the dispute. Doesn’t apply if a party admits fault. But dispute as to amount of the claim DOES count as a dispute. 
iii) But, the information can be included if you can think of another theory to admit the information. 
(1) EXS: witness is biased, bad faith negotiations 
iv) Exception: conduct/statements made during negotiations with a government agency can be admissible. 
d) FRE 410 – Criminal Pleas, Discussions
i) Inadmissible in civil or criminal case
(1) Withdrawn guilty plea
(2) No contest plea
(3) Statements during plea proceedings on withdrawn/no contest plea
(4) Statements during plea discussion w/ prosecuting attorney (doesn’t apply to cops) (parallels 408)
ii) Exceptions
(1) Rule of completeness analog (if D opens the door, prosecution can provide other statements that would have otherwise been inadmissible)
(2) Perjury prosecutions because they are the subject of the prosecution
(3) D can waive inadmissibility. Mezzanato – D can waive 410 protection as to the impeachment use of the statements D makes during the negotiations. 
e) FRE 409 – medical payments
i) Offers to pay medical expenses are inadmissible to prove fault or liability EVEN if there’s no dispute. 
ii) Narrower: 
(1) doesn’t cover statements made in connection with offer to pay medical expenses 
(2) ONLY medical expenses 
f) FRE 411 – liability insurance 
i) Rule: Evidence that a person was or was not insured against liability is not admissible to prove liability  
ii) Bias is not a prohibited use. 411 only prohibits use for liability. 

	
	Impermissible
	Permissible Uses Include

	Subsequent Remedial Measures
FRE 407
	Prove negligence, culpable conduct, defect in product or design, or need for warning or instruction
	prove ownership, control, feasibility of precautionary measures, impeach

	Settlement Negotiations
FRE 408
	Prove liability (validity or amount of disputed claim); impeach by prior inconsistent statement
	prove bias of witness, good faith/bad faith, undue delay

	Medical Payments
FRE 409
	Prove liability for injury
	Conduct or statements made can be admitted

	Criminal Pleas and Plea Discussion
FRE 410
	Withdrawn guilty pleas, no contest pleas, or plea discussions, except......
	Fairness/completeness or perjury. D can waive inadmissibility.

	Liability Insurance
FRE 411
	Prove liability (acted negligently or wrongly)
	Prove bias, prejudice, agency, ownership, control




Authenticating Exhibits 
1) Two basic questions
a) What is it?
b) How do you know?
2) FRE 901 – Authentication
a) The proponent must produce evidence “sufficient to support a finding” that the item is what the proponent claims it is.
3) For real evidence, its usually by:
a) Personal knowledge – 901(b)(1)
b) Readily identifiable characteristics – 901(b)(4)
c) Chain of custody – 901(b)(1)
i) For common/generic items, chain of custody required to individuate object
(1) Usually prove chain by testimony of each custodian from moment seized until presented in court. 
(2) Need not be perfect 901(a)
(3) Defect goes to weight, not admissibility 
ii) Sufficient if testimony shows same item in substantially the same condition
4) Demonstrative evidence – help the jury understand the evidence that has already been admitted 
a) Must be “a true and accurate depiction” of the EV already admitted 
b) Can be authenticated by any witness who can testify that it is a true and accurate depiction 
5) Recordings – 901(b)(1)or(9)
a) Can be authenticated by an eyewitness 
b) If not, you need to authenticate the device. Done by testifying about the recording equipment and how it works.
c) EX 4.14 on p 200: chain of custody authentication. Eyewitness that says “that’s basically what I saw” is enough for authentication. The questions of what happened to it go to its probative value. 
6) Voice Identification – 901(b)(5)
a) Person who knows the person’s voice can ID the voice. They don’t have to be an eyewitness 
b) Voice ID is SEPARATE issue and needs to be authenticated 
c) Can also use expert testimony + studies to show similarities 
d) Can also ask person whose voice it is
7) Written documents – 901 
a) Signature alone is not enough. Must show genuineness of signature
i) Witness saw it signed (901b1) or recognizes signature (901b2)
ii) Jury or expert can compare signature to authenticated exemplar – 901b3
iii) Content, letterheads – 901b4
iv) Public records – 901 b7
v) Ancient documents = 20+ years old in a likely place, non-suspicious condition – 901b8
b) Self-authenticating 902
i) Sealed and signed makes it self-authenticated 
ii) Signed and certified 
iii) Certified copies 

The Best Evidence Rule

1) FRE 1002: To prove the content of a writing, recording, or photograph, the original writing, recording or photograph is required, except where an exception applies. Exceptions:
a) When the original is unavailable (lost or destroyed) through no bad faith of the proponent or can’t be obtained by judicial process 
b) Opponent possesses the original and refuses to produce it after notice
c) FRE 1003: Photocopies okay except when there is a question about the authenticity of the copy 
2) Only applies when offered to prove its own content. 
a) Two situations
i) Fact of independent legal significance 
ii) Use to prove an event 
b) Examples
i) Trial transcript – who said what
ii) Sales ledger – what was sold 
iii) Audio recording – number of gunshots
3) Testimony about the writing is an effort to introduce the writing as evidence, so the best evidence rule applies and the proponent must first introduce the original writing before direct examination of the witness  
4) Secondary Evidence – If production of the original is excused, there is no hierarchy of secondary evidence. Parties can choose whatever evidence they want.

Character Evidence and Past Acts
1) Analysis/Summary
a) Ask: who is offering it? For what purpose?
b) Prosecution cannot open the door to propensity evidence, but it can offer past acts under 404(b)(2) (“exceptions”).
c) Defendant can open the door in a criminal case, with consequences.
d) Character evidence admissible if character is an element to be proved.
e) Habit is not character evidence.
f) Only people have characters.
2) Character Evidence 
a) General – PROHIBITS evidence of a person’s character/trait to prove that person acted in accordance w/ the character/trait
i) Character – a tendency of person to act a certain way
ii) Common characteristics:
(1) lawless, law-abiding
(2) violent and peaceful
(3) liar and trustworthy
(4) intemperate and cool
iii) Rationale for restricting
(1) Weak propensity inference 
(2) Low probative value
(3) Confusion of the issues
(4) “bad person” prejudice 
iv) Note: courts generally exclude EV of an acquittal 
v) FRE 104(b) sufficiency of the EV standard 
b) Zackowitz
i) Summary: D charged with murder. Claims self-defense and heat of passion. At the time of killing, he owned three pistols. Evidence that he has these other guns was admitted. 
ii) Held – evidence was inadmissible
(1) The other guns were not connected to the shooting 
(2) Jury may give the EV too much probative value 
c) FRE 404(a)(1) – Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait. (b)(1) prohibits specific acts. 
d) FRE 404(b)(2) “exceptions” – permissible uses of crimes and specific acts because the theories of relevance are not character propensity inferences 
i) Precursor to the Charged act – motive, opportunity, preparation, plan
(1) Motive: specific act offered to provide a reason for the charged act
(a) EX: prior bank robbery to show motive to kill a police officer who had stopped the person (avoid capture)
(b) EX: prior drug deal gone bad to show motive to kill the victim (revenge)
(2) Opportunity: specific act offered to show that D had the chance to commit the charged act
(a) EX: EV of an affair to prove opportunity to kill a woman with no sign of forced entry
(b) EX: EV of a burglary that stole a gun to show opportunity to use the same gun to kill someone a week later 
(3) Preparation/Plan: specific act offered to show chain of events that ends in the charged conduct
(a) EX: bank robbery to prove financial means to carry off a subsequent crime
(b) EX: stealing burglar’s tools from hardware store, or stealing a car that was used as the getaway vehicle in a bank robbery 
ii) Relevant state of mind 
(1) Mistake/Accident/Doctrine of Chances: past acts to show that the charged act was not a mistake or an accident
(a) EX: partner “accidentally” died in a bath tub, and last partner also “accidentally” died in a bathtub
(2) Intent/Knowledge: specific act offered to show that D had the requisite knowledge or intent to make charged act unlawful
(a) Presumption = we don’t forget things we once knew
(b) Prior drug dealing conviction to prove that D knew the substance he transported was cocaine 
(c) Prior hack into secure database to prove D knows how to hack into secure database 
iii) Identity – Modus operandi 
(1) specific act offered to show a MO – distinct conduct or pattern of behavior, that is so similar to the charged act that it proves that the same perpetrator performed all of the acts
(a) How much similarity is required?
(b) How many prior acts are needed?
3) FRE 406 – Habit and Routine Practice 
a) EV maybe permitted to prove that a party has a habit and acted in accordance with the habit on a particular occasion.
b) Specific acts or opinion (but NOT reputation)  habit  action in conformity with habit  
c) Distinguishing: 
i) Character: general disposition relating to a trait 
ii) Habit: specific, routine, regular response to a repeated situation 
(1) Specific and routine
(2) Morally neutral
(3) More probative and less prejudicial than character EV
(4) Needed because they are hard to find EV for 
(5) Being something (safety conscious driver) is character, doing something (always saving receipts from store) is habit 
d) Testimony: specific instances described, or opinion based on large number of instances
i) No H exception for reputation concerning habit (unlike the exception for reputation concerning character testimony) because W needs PK 
ii) Need not be corroborated 
e) FRE 104(a) Preponderance of the EV standard that it is a habit 
4) Similar Happenings (actions by non-humans)
a) Organizational propensity to prove conduct in conformity on a specific occasion
b) Organizational liability based on a policy, pattern/practice or notice of prior similar incident
c) Characteristics of objects and non-human things (dogs, cars). Objects don’t have characters. It is a propensity inference but this does not apply to objects.
5) Permitted Uses of Character EV 
a) FRE 404(a)(2) (whether trait is admissible)
i) Applies to criminal cases only 
ii) D holds the key. Character EV cannot come in unless D acts first. Note: D’s will go to great lengths to offer evidence for some purpose but keep the char door closed. 
iii) Three ways that D can open the door for character EV
(1) D introduces EV of own good char
(a) EX: peaceful, govt can rebut with EV of violence. Limited to same trait. Govt CAN ask witness of specific acts on cross to undermine the witness’s credibility 
(2) D attacks victim’s char
(a) EX: govt can rebut with EV of V’s good char, AND EV of D’s bad char. Limited to same trait.
(3) D claims homicide victim was first aggressor
(a) EX: gov’t can introduce EV of V’s peacefulness
b) FRE 405(a): Methods of Proving Character (If trait is admissible, this is how to prove it)
i) 405(a) By Reputation or Opinion: 
(1) Reputation or Opinion can be used to prove a character trait when the trait is admissible. 
(2) On Cross: 
(a) can ask about specific acts
(b) must relate to relevant char trait
(c) witness must be likely to know/have heard about them
(d) need a reasonable basis for the question
(e) cannot prove up a specific act on cross as a way to impeach somebody, and if W says they never heard about the act, you can’t prove that the act happened with extrinsic evidence
ii) 405(b) Character Admissible when an Essential Element 
(1) Relevant specific instances of person’s conduct can be used when a person’s character trait is an essential element 
(2) Specific acts permissible (because not proving char to prove act in conformity)
(3)  (Broader rule than the limitation on specific instances on cross) 
(4) EXs:
(a) Negligent hiring or entrustment (if the employee is a known drunk)
(b) Libel or defamation suits
(c) Child custody suits
c) If EV cannot be used for char purposes, but CAN be used for reasonable belief that victim was going to hurt D, EV is admissible, and prosecution is entitled to a limiting instruction
d) FRE 803(21) makes a H exception for reputation testimony concerning a character trait (but NOT concerning habit).  
6) Sexual Assault Victims and Defendants 
a) Relevant statutes 
i) FRE 413: Criminal sexual assault case
ii) FRE 414: Criminal child molestation case
iii) FRE 415: Civil sexual assault/child molestation cases
b) EV of D’s commission of other offenses of sexual assault is admissible in criminal cases
i) Prosecution can open the door
ii) Broad definition of “offense of sexual assault”
iii) Can (must) use EV prior specific acts
iv) Admissible to prove char to prove act in conformity (propensity theory)
c) Sufficiency standard FRE 104(b) 
d) Still must meet 403. But 403 rarely bars the EV in this context. Factors include:
i) Similarity of charged offense
ii) Wrongfulness and emotional impact
iii) Proximity in time
iv) Possibility of minimizing prejudice 
e) 413-415 reject concern that juries will overvalue/misuse propensity EV; the rules presume a high probative value that is not outweighed by risk of unfair prejudice 
f) Broad definition of “offense of sexual assault”: if illegal ANYWHERE, considered sexual assault even if legal where it took place
g) FRE 412 Rape Shield Law. 
i) Precludes testimony of:
(1) EV offered to prove that a victim engaged in other sexual behavior; or
(2) EV offered to prove a victim’s sexual predisposition 
ii) General
(1) Sexual behavior broadly defined: would include things that imply sexual behavior like being on birth control
(2) Sexual predisposition would include things like how she dressed
(3) Purpose: (1) protect victim from embarrassment, invasion of privacy, sexual stereotyping; (2) avoid use of sexual innuendos into fact-finding; and (3) encourage victims to report and participate in legal proceedings
iii) Exceptions to 412 general exclusion:
(1) Criminal cases
(a) EV of specific instances of a Vs sexual behavior to prove the source of semen, injury or other physical EV to show that D is not the source
(b) EV of specific instances of a Vs sexual behavior with D, if offered to prove consent or offered by the prosecutor 
(c) When Constitution requires admission (usually impeachment) – a D has a right to cross-examine and impeach a witness with EV that would otherwise have been excluded
(2) Civil cases
(a) Inverse 403 balancing 
(b) EV admissible to prove a Vs sexual behavior or sexual predisposition if its probative value substantially outweighs the danger to any V and of unfair prejudice to any party. 

Impeachment 
1) General 
a) Impeachment = attack on W’s credibility
b) Form of relevance. Sometimes evidence is relevant just to impeach a witness 
c) Can impeach any testifying witnesses 
d) Impeach with 5 classic lines of attack
i) Dishonesty – char for untruthfulness
ii) Incapacity – lack capacity to see/hear the things they claimed to see/hear
iii) Bias – reason to slant testimony 
iv) Inconsistency 
v) Contradiction – EV shows that the testimony was wrong 
e) Intrinsic EV – through the questioning of witness. Always permissible (as long as relevant)
f) Extrinsic EV – extrinsic EV – anything else, including documents, recordings, and another witness. Generally allowed, but restrictions exist. 
g) FRE 806: When a hearsay statement has been admitted in evidence, the declarant’s credibility may be attacked, and then supported, by any evidence that would be admissible for those purposes if the declarant had testified as a witness.
2) FRE 608 – Character for Truthfulness 
a) 608(a) permits questions on reputation or opinion EV about any testifying witness’s char for truthfulness 
b) 608(b) permits questions on specific instances on cross of fact W or W testifying about fact W’s char for truthfulness regarding of conduct (not subject of criminal conviction) if they are probative of char for truthfulness 
c) Forbids extrinsic EV to prove prior acts to show char for untruthfulness 
d) 403 objection still available 
e) 608 – by testifying on another matter, a W does not waive any privilege against self-incrimination for testimony that relates to the W’s char for truthfulness
i) If the answer to a question would incriminate the W, the W can assert their 5th Amendment right and not answer. 
3) FRE 609: Criminal Convictions – CCs are offered to prove char for untruthfulness. Theory: breaking the law = bad moral char  more likely to lie on the W stand 
a) 609(a)(1) – Felony punishable by more than a year:
i) (A): When W is NOT the D in a criminal case (or in a civil case), CC must be admitted, subject to 403; and
ii) (B) When W IS the D in a criminal case, CC must be admitted if the probative value of the EV outweighs (NOT substantially outweighs) its prejudicial effect to the D. 
b) 609 (a)(2) Dishonest act or false statement crimes 
i) NO 403 balancing, it is admitted whether it is a:
(1) misdemeanor or felony
(2) same as charged crime or totally unrelated
(3) only limit 609(b)
ii) EXs of dishonest act or false statement
(1) NO: theft, assault, burglary 
(2) YES: fraud, perjury, embezzlement, counterfeiting/forgery 
c) 609 (b) – if any CC is more than 10 years old, there is a “reverse 403” (if probative value substantially outweighs prejudicial effect). Measured by release or conviction, whichever is more recent
d) CAN admit extrinsic EV to prove conviction 


	Conviction
	Impeaching the Accused
	Impeaching other witness

	Crime of dishonesty or false statement - 609(a)(2)
	Admissible (felony or misdemeanor). No discretion to exclude for unfair prejudice (unless 10+ years old)
	Admissible (felony or misdemeanor). No discretion to exclude for unfair prejudice (unless 10+ years old)

	Felonies – 
609(a)(1)
	Must be admitted if PV outweighs danger of unfair prejudice.
	Must be admitted unless unfair prejudice substantially outweighs PV (403).

	Other Misdemeanors 
	Not admissible
	Not admissible
















4) FRE 613 Impeachment with Prior Inconsistent Statements 
a) Counsel can attack a W’s credibility with a prior inconsistent statement, but counsel must show it to opposing counsel if asked (but need not show the W before asking about it)
b) Extrinsic EV is allowed, but you only need it if the prior statement is denied 
c) Extrinsic EV of prior statement admissible only if witness is given the opportunity to explain/deny the statement and adverse party has opportunity to examine the W about it
d) Inconsistency does not mean that the statements have to be diametrically opposed 
e) Collateral matters: sometimes the issue is peripheral and the attorney can object on the ground that it’s collateral (type of 403 objection)
f) Morlang rule
i) Cant abuse the privilege of impeachment by creating the inconsistency to get in otherwise inadmissible EV 
ii) CEC 1235 – Inapplicable in CA because all prior inconsistent statements are admissible for their truth (provided W has an opportunity to explain/deny)
5) Three Other Lines of Attack
a) Bias
i) Overview 
(1) Bias – a reason to lie or slant the testimony whether conscious or subconscious 
(2) Specific acts and statements admissible to impeach by bias
(3) Extrinsic EV allowed 
ii) US v Abel 
(1) Summary: Prosecution calls W1 to testify that D did it. D calls W2 to impeach W1 and W2 says “W1 told me in jail he was lying to get a deal from the govt.” Prosecutor recalls W1 to get testimony that W2 and D were in the Aryan Bros which required members to deny existence of org and commit perjury. EV to show W2 is biased, reason to lie to protect D
(2) EV has high probative value to W2’s credibility if true
(3) Can get a limiting instruction to reduce prejudice
(4) Solution: stipulate that D is in a group with the W
b) Incapacity 
i) Ability to see what they said they saw
ii) Issues that can affect capacity
(1) Sight/vision
(2) Drugs
c) Contradiction
i) Proving what the W said is wrong. If they are wrong about one thing, they may be wrong about what they are testifying about
ii) Can prove with extrinsic EV, unless it is a collateral matter (insignificant to the litigation, Ability to observe is NOT a collateral matter). 
iii) Doesn’t have to be absolutely irreconcilable 
6) Rehabilitation
a) After attack on
i) Char for truthfulness
ii) Prior consistent statements
iii) Bias, capacity, contradiction 
b) FRE 608 – rehab only admissible after char attacked 
i) Impeachment for bias or incapacity don’t count as attacks on char for truthfulness, meaning the other side cannot rehab the W with testimony that the W has a high char for truthfulness after such attacks. 
ii) NO extrinsic evidence of specific acts 
c) FRE 801(d)(B): Prior consistent statements generally not admissible unless made prior to when a motive or lie or improper influence arose: 





	Purpose
	Extrinsic Evidence Allowed?

	Character evidence via door opened by  404
	Ask about specific acts on cross, but no extrinsic evidence to prove the act. But if character is an element, extrinsic evidence permitted.

	Prior acts [404(b)(2)]
	Extrinsic evidence allowed

	Character for truthfulness 608
	Ask about specific acts on cross, but no extrinsic evidence to prove the act.

	Convictions to prove character for truthfulness 609
	Extrinsic evidence allowed.

	Prior inconsistent statements 613
	Extrinsic evidence allowed (though may be excluded if witness admits PIS, or its on a collateral matter)

	Bias/Capacity
	Extrinsic evidence allowed (though may be excluded if witness admits on bias)

	Specific contradiction
	Extrinsic evidence allowed, but not to prove a contradiction on a collateral matter





Hearsay

1) Overview
a) FRE 801(c): An out of court statement offered to prove the truth of the matter asserted 
b) Hearsay means a statement that:
i) The declarant does not make while testifying at the current trial hearing (“out of court”); and
ii) A party offers in evidence to prove the truth of the matter asserted in the declarant’s statement  
c) Definition definitions
i) Statement = intended as an assertion 
(1) oral, written (don’t need human witness for hearsay statement), or non-verbal conduct
(2) doesn’t have to be intended to be heard 
ii) Out of court = Depositions, statements at prior trials, any prior statements by witness are considered out-of-court 
iii) Prove truth of the matter asserted = the statement’s relevance depends on it being true
d) If statement has a hearsay and non-hearsay purpose, do a 403 balancing test  
e) Credible testimony has 4 categories, which are lacking in hearsay:
i) Perception
ii) Memory
iii) Sincerity/veracity
iv) Ambiguity/narration 
f) Devices that test witness’s credibility, which you can’t do with hearsay statements:
i) Oath
ii) Cross examination
iii) Observe witness’s demeanor 
g) Main concern: Inability to test the reliability of declarant’s out of court statement 
h) A machine is cannot make an out of court statement. Police officer testifying that radar showed 80mph is NOT hearsay. 
2) FRE 802 – hearsay is not admissible unless an exception is created by federal statute, federal rules, or Supreme Court
3) Testimonial triangle 

	Belief

perception, memory 


Ambiguity, sincerity 


	Event actually happened	

Event


4) Non-hearsay Uses
a) Effect on the listener 
i) Notice, EX: “Your brakes are in bad shape. It would be dangerous to drive that car.”
ii) Reasonable fear, EX: “I’m going to kill you if you don’t pay me now.” 
b) Legally operative facts
i) EXS: defamation, offer/acceptance, gift, threat, bribe
ii) Sometimes the statement or writing is itself is the crime/element of the offence 
5) PROBLEM P 425 8.12
a) 2 statements
i) message board: “K will buy NF”. NOT hearsay because it is offered to prove that there was a rumor, not that K would buy NF
ii) Rumor (heard by W): “Y message board had a rumor that K will buy NF”. Hearsay because it is offered to prove that Y had a rumor. 
6) Nonverbal Conduct – IS hearsay if the conduct is an INTENDED ASSERTION offered to prove matter asserted
a) Statement = a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion 
b) The hearsay dangers are minimal where a declarant does not intend to make a non-verbal assertion 
c) Inferred vs intended – Proponent has the burden to show that declarant’s nonverbal conduct was an intentional assertion. 
7) Unstated and Implied Assertions – hearsay if offered to prove the truth of the implied assertion
a) Hearsay if the declarant intended to assert the implied belief, and the statement is offered as evidence of that belief’s truth
b) Not hearsay if the declarant did not intend to make the implied assertion (therefore, it can be admitted to prove the truth of the belief).
a) P 433 8.30: Just because there are other possibilities of what the statement COULD mean, does not preclude the fact that there was an intentional assertion. 
b) Questions and commands – “put the gun down” – intends to assert that the person has a gun


FRE 801 Exemptions 

1) FRE 801(d)(1) Prior statements by witnesses
a) Defined as “not hearsay”—so not barred by the hearsay rule of exclusion. Admissible for the truth of the matter asserted, if requirements are met. Exemption. 
b) Requires (for all 3 subcategories) that the declarant: 
i) Testifies at the current trial or hearing, AND
ii) is currently subject to cross-examination about the statement (low standard per Owens) 
c) US v Owens
i) Summary: witness lost memory b/c of the attack, but told police months later who the attacker was, then at trial remembered when he identified the attacker but didn’t remember actual attack
ii) A witness is considered “subject to cross-examination” even if the W says that the W doesn’t remember anything. 
iii) Rule: “subject to cross-examination” means on the W stand and answering questions 
d) Three Subcategories of 801(d)(1):
i) (A) Prior inconsistent statements
(a) Elements 
(i) Inconsistent with trial testimony (doesn’t have to be completely opposite)
(ii) Prior statement given under penalty of perjury
(iii) Prior statement made at a trial, hearing, deposition, or other hearing 
(b) CEC – all prior inconsistent statements are admissible for their truth, even those not made under oath, so long as the W is given the opportunity to deny or explain the statement 
ii) (B) Prior consistent statements
(a) Basic idea: Any statement made after a motive to lie doesn’t help the jury to determine if W is telling the truth on the stand. Only a statement made before the motive to lie supports the truth of the W’s testimony. 
(b) To admit them for their truth, the statements must be made:
(i) before a motive to fabricate or improper influence arose (Tome), OR 
(ii) to rehabilitate after credibility attacked in some other way (inconsistency, faulty memory)
(c) US v Tome
(i) Timing component: must have been attack first to which PCS responds
(ii) Timing: crime, then custody dispute, PCS, trial testimony. 
(iii) Held: testimony about PCS was inadmissible because the PCS was made after the custody dispute began and there may be a motive to fabricate
(d) CEC – ANY statement consistent with trial testimony that predate a prior inconsistent statement introduced by the other party can come in to rehabilitate credibility, even without a motive to fabricate.
iii) (C) Prior ID – identifies a person as someone the declarant perceived earlier
(a) Must be made before the W testifies at trial
(b) Rationale: memories are better closer to the incident vs in court
(c) CEC 
(i) prior ID was made at a time when the crime or other occurrence was fresh in the witness’s memory, and
(ii) The witness testifies that he made the ID and that it was a true reflection of his opinion at the time
(d) Most courts require “re-perception”, but some courts don’t have this requirement and allow one’s recounting the perception to act as a prior ID
2) FRE 801(d)(2) Opposing party statements
a) BASIC RULE: A party’s statement may be introduced for its truth against that party
b) Direct Statements: Any out of court statement made in Any context by Any party to Any action
i) Must be offered against the party who made the statement
ii) Need not have been against the party-declarant’s interests when made
iii) No personal knowledge requirement, no trustworthiness requirement, no oath/trial requirement
iv) Foundation for Opposing Party Statement
(1) Ask the witness whether he spoke with the party, or overheard the party make a statement
(2) Ask when and where it happened
(3) Ask what the party said
v) Rationales for exemption 
(1) Reliability
(2) Adversarial system
(3) Fairness
(4) Need
vi) Confessions Made to Law Enforcement in Criminal Cases:
(1) Witness heard declarant make a statement
(2) Witness identifies declarant as the defendant
(3) Confession was voluntary
(4) Proper Miranda warnings given
(5) Defendant waived his rights
c) Adoptive Statements –statements made by another that is treated as if the opposing party said it when the opposing party appears to have adopted the statement 
i) Can be nonverbal if the context is clear
ii) CEC 1221 – a party adopting a statement must have “knowledge of the content thereof”
iii) Can be verbal or non-verbal
d) Vicarious Statements
i) Authorized statements: 801(d)(2)(C) – non hearsay if made by a person whom the party authorized to make a statement on the subject
ii) [bookmark: _GoBack]Agent or Employee: 801(d)(2)(D) – non hearsay if made by the party’s agent or employee on a matter within the scope of that relationship and while the relationship existed.  
iii) Exception: Government employees – generally, they cannot bind the sovereign, so their statements are not admissible against the government when the government is a party to a suit.
iv) Rationales: 
(1) Necessity
(2) Fairness
(3) Reliability 
e) Co-Conspirator Statements
i) Elements 
(1) Declarant and the party against whom the statement is offered were both members of a conspiracy
(2) The statement was made during the conspiracy
(3) The statement was made in furtherance of the conspiracy  
ii) Government wants to broaden the scope of the conspiracy to include more statements, D wants to limit the scope of the conspiracy 
iii) Conspiracy ends when the task is accomplished or fails
iv) Judges decides whether the elements (not whether D is part of a conspiracy) under 104(a) preponderance 
v) Rationale 
(1) Need 
(2) Fairness 
vi) Bruton: Post-arrest confession by D1 may not be admissible against D2 in the same trial unless
(a) D1 testifies, OR
(b) Meets co-conspirator statement requirements 


FRE 803 Exceptions  

1) Overview
a) Personal knowledge requirement
b) You can impeach declarant’s credibility in the ways we already learned (prior inconsistent statement, bias, motive to lie)
2) Present Sense Impressions, Excited utterances and State of Mind declarations
a) FRE 803(1) PSI: A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it
i) Foundational Requirements 
(1) Occurrence of an event or condition
(2) The contents of the statement describe or explain the event or condition
(3) The declarant made the statement while or immediately after perceiving the event or condition (contemporaneously)
ii) CEC 1241 – limits PSIs to a declarant’s explanations of his or her own conduct 
b) FRE 803(2) EU: A statement relating to a startling event or condition, made while the declarant was under the stress of excitement caused by the event or condition 
i) Foundational Requirements 
(1) Occurrence of a startling event or condition
(2) The statement relates to the startling event or condition 
(3) The statement was made by the declarant while under stress of excitement 
(4) The stress of excitement was caused by the startling event or condition 
ii) Can happen later. Does not need to happen at the time of the event, as long as it happens while under the stress of excitement (nexus requirement) 
iii) Only need to find 1 of the hearsay dangers is minimized to admit the hearsay

	PRESENT SENSE IMPRESSION
	EXCITED UTTERANCE

	Describes/explains event
Contemporaneous to event (while or immediately after perceiving the event)
	 Relates to startling event
 Declarant under stress caused by event
 (no time limit)
 











c) FRE 803(3) Then-Existing SOM
i) Foundational Requirements 
(1) Statement that expresses the declarant’s state of mind that existed when the statement was made
(2) May include: motive, intent, plan; emotional, sensory, or physical condition; mental feeling, pain, or bodily health. 
(3) State of mind cannot be used to prove the fact remembered or believed unless it relates to the validity or terms of the declarant’s will 
(a) Belief cannot be used to sidestep the hearsay exclusion rule. A hearsay statement can ONLY be admitted under this rule when the state of mind is relevant to the litigation. 
(b) “I believe” tends to indicate that the out of court statement is being offered to prove the fact asserted, and it is NOT being offered to prove the state of mind.
ii) Key: explain why the person’s belief is what is important 
iii) Relevance 
(1) Motive or intent 
(2) Notice warning
(3) Bias
(4) Injury/damages 
iv) Hillman
(1) Summary: Walters’ letters said that Walter was going to CO with Hillman. Insurance company wanted to use the letters to show 
(2) Issue: can you use the statement of one person to prove the future conduct of someone else
(3) Held 
(a) The letter is admitted because it is the only EV of his intention 
(4) Notes 
(a) Using a declarant’s statement of intent to prove action of someone else 
(b) No one rule, depends on each jurisdiction 
v) CEC 1251 – can use statements of past state of mind to prove past state of mind, but ONLY if declarant is unavailable. More liberal than federal rules because federal rules require the statement to be connected to the current state of mind. 
vi) Notes
(1) Hearsay issue only when there is a direct statement of state of mind
(a) “I am confused”
(2) Inferring SOM means there is NO hearsay problem because there is not intentional assertion. 
(a) “that is Duffy the dragon” when it really is Barney. 
(3) EX: “I am sorry for stealing your sandwich”. SOM probably doesn’t matter, and it looks like this is inadmissible because it’s trying to prove the fact asserted. 
vii) Summary slide
(1) Can use statements of then-existing SOM to prove past, present and future SOM or conduct of declarant
(2) Cannot use statement of then existing SOM to prove prior act of someone other than declarant, but you might be able to use it to prove future conduct of someone other than declarant. 
3) FRE 803(4) Medical Diagnosis or Treatments 
a) Foundational Requirements 
i) Statement
ii) For purposes of medical diagnosis or treatment (or help, and doesn’t have to be to a doctor)
iii) That describes medical history, past or present symptoms, pains or sensations, or the general cause of the symptoms or sensations
iv) Reasonably pertinent to diagnosis 
(1) Factors: When and how, Important objects or implements, Timing of onset of symptoms, Apparent cause, Nature of symptoms (EX: license plate of vehicle is not pertinent)
(2) Medical professionals determine pertinence 
b) Admissible for their truth 
c) Statement to doctor to be an expert witness is admissible because the statement is for the doctor’s diagnosis. 
d) Does NOT cover info from doctors to patients, just info TO the doctor
4) FRE 803(5) Recorded recollection 
a) FRE 612 Present recollection refreshed
i) Can refresh W’s memory with anything. W must then testify from memory
ii) If that fails, Recorded Recollection exception allows the information on the document to be admitted for its truth instead of using W’s testimony. 
iii) If admissible, W reads from the document the relevant portion that is then admissible. The report itself does not come into evidence  
b) Foundational Requirements
i) W had personal knowledge of a fact or event
ii) W recorded that personal knowledge when the events were still fresh in their memory
iii) W states that when she prepared the record, the record was accurate 
iv) At trial, W cannot completely and accurately recall the facts even after reviewing the document 
c) NEED W testifying on the stand 
d) If one says “write this down”, you can use RS for the statement made by the first person. Treated as a “cooperative record” 
5) FRE 803(6) Business Records 
a) Foundational elements 
i) A record of some organization 
(1) Record = anything stored outside of the human mind
ii) Of an act, event, condition, opinion or diagnosis 
iii) Made at or near the time of the act/event
(1) looking for short amount of time between statement and the event. 
(2) Record produced years later can still meet exception if it was based on data that was recorded at/near the time  
iv) Made by, or from information transmitted by, someone with knowledge of the act/event
(1) person making the record does not themselves have to have the PK, but someone must have PK
v) Record was kept in the course of a regularly conducted activity 
(1) Subject-matter element: record about something that the business normally does 
vi) Making the record was a regular practice 
(1) Process element: Regular practice to make the record. Report of building burning down is considered regular practice even if it only happened once
vii) All of the above are shown by testimony of custodian or qualified witness, or by a certification 
(1) Written declaration okay 
viii) Excludable if it lacks trustworthiness 
(1) burden is on opponent to prove trustworthiness. Records prepared in anticipation of litigation fail this exception s 
b) Often have multiple levels of hearsay 
i) EX: call center that logs customer complaints records statement by caller. 
ii) EX: doctor’s records that document patient’s statements 
c) Do NOT need to go to another exception when you have an employee that is part of the record-creating team 
d) Courts do not consider people as being in the business of being a “consumer”. Records that people keep for accounting/purchases/etc. are Not business records. 
6) FRE 803(8) Public Records 
a) 803(8)(A)(i): public records of the office’s activities
i) EX: Internal workings of own agency (e.g., payroll, budget, etc.), not a report created by the agency
b) 803(8)(A)(ii): records concerning matters observed by public officials when there was a duty to make the observation and to report on the matters observed
i) Exception: in a criminal case, matters observed by law enforcement NOT admissible 
(1) law enforcement = someone who performs an investigative or prosecutorial function. Includes forensic reports. And even includes just fact-finding within reports if it’s part of an adversarial investigation. 
(2) But the defendant CAN offer matters observed by law enforcement
ii) Routine matters observed by law enforcement are not made inadmissible
(1) EX: Databases of firearms purchases, logs of 911 calls, etc. 
(2) Looking for “non-adversarial” observations 
iii) If excluded by this section, you CAN’T get the EV admissible through another rule
iv) Need an exception for each hearsay statement.
v) Must show that entire report is admissible. if one statement is inadmissible, that must be redacted.   
c) 803(8)(A)(iii): factual findings from a legally authorized investigation if in a civil case or against the government in a criminal case 
i) Beech v Rainey – aircraft crash. Dispute over whether the crash was caused by the pilots of a manufacturing defect. An investigation conducted included factual findings and an opinion that the pilots caused the crash. Court decided that the opinion was also admissible. 
d) 803(8)(B): the document is not untrustworthy 


FRE 804 Declarant Unavailable  

1) Unavailable
a) Assertion of privilege  privilege applied and validly asserted (must be on the stand to assert)
i) When this is a criminal  asserting the 5th amendment privilege, wouldn’t count as unavailability to get the prior depo testimony in – would be undermining live testimony if you could get prior depo testimony in
b) Refusal to testify  judge orders you to answer, still refuse, then ask for W to be declared unavailable
c) Lack of memory  on stand asserting unavailability
d) Death or impairment  judge inclined to delay trials and allow W to get better if sick
e) Absence  absent despite proponent’s reasonable efforts to secure W’s attendance or testimony. “Duty” to Depose Rule: the proponent must make a reasonable effort to obtain the declarant’s deposition testimony. 
i) intended to secure the best substitute for live testimony possible 
ii) covers dying declarations, declarations against interest, and personal/family history
iii) If unavailability 1-4, you don’t have a duty to depose. 
f) 5 types, but only 1-3 require W to be on the witness stand to find unavailability 
g) 804(a) W is not deemed unavailable if the proponent procured or wrongfully caused the W’s unavailability. Opponent needs evidence showing proponent’s efforts to procure W’s unavailability 
h) See Problem 8.79 on p 546
2) FRE 804(b)(1) Prior Testimony 
a) Definition: 
i) Was given as a W at a trial, hearing, or lawful deposition, whether given during the current or prior proceedings; and
ii) Is now offered against a party who had—or in a civil case, whose predecessor had—an opportunity and a similar motive to develop the testimony through direct, cross, or re-cross 
b) Criminal trial: 
i) Unavailable declarant testified at a prior proceeding, AND
ii) the person against who it’s offered has similar motive or opportunity to cross/develop now as that person had at the prior proceeding 
c) Civil trial: 
i) Unavailable declarant testified at a prior proceeding, AND
ii) the person (P, D, or predecessor in interest) against who it’s offered has a similar motive or opportunity to cross/develop now as they had at the prior proceeding 
iii) Predecessor in interest 
(1) Requires: (opportunity + similar motive) to develop the testimony
(2) Similar motive: factual inquiry (104a) does not mean identical motive. Factors include:
(a) Was the questioner (attorney) on the same side of the same issue at both proceedings?
(b) What was the type of proceeding (grand jury v criminal trial is too different)?
(c) Are factual disputes at stake in the proceedings?
(d) What were the penalties stakes?
(e) Number of parties 
(3) Develop testimony: doesn’t require cross (re-direct is an opportunity to develop testimony)
d) US v Salerno
i) Can D introduce grand jury testimony against the government when W’s now claim 5th A and refuse to testify? 
ii) Despite opportunity, EV inadmissible because the motive is not the same. At grand jury the burden is not the same as at trial. In current criminal proceeding, the government has a strong motive to go after this testimony strongly whereas they didn’t at the grand jury. 
3) FRE 804(b)(2) Dying Declarations
a) Four requirements
i) Statement concerning the cause or circumstances of impending death
ii) Made while the declarant believes death to be imminent 
iii) Declarant has personal knowledge
iv) Limited to homicide prosecutions or civil actions 
b) “Duty” to depose Rule
c) No reliability requirement, so arguments about reliability go to 403 
d) CEC 1242 – dying declarations are admissible in any criminal proceeding, not just homicide prosecutions 
e) What is probably behind this exception is need  
4) FRE 804(b)(3) Declarations Against Interest
a) Foundational Requirements
i) Against one of these interests: pecuniary (monetary), proprietary (ownership), civil or criminal liability, could invalidate a claim 
ii) A reasonable person would not have made the statement unless it was true 
iii) If the statement exposes the declarant to criminal liability and is offered to exculpate the accused, there must be corroborating evidence that clearly indicates the trustworthiness of the statement 
(1) Fear that those facing life in prison will confess to crimes that they didn’t do to further their own interests ($ for family members outside of prison) 
(2) Trustworthiness factors 
(a) Did declarant already plead guilty (less reliable) or was declarant still exposed to liability?
(b) Motive in making the statement
(c) Did declarant repeat the statement
(d) To whom was the statement made
(e) Relationship of declarant to the accused 
(f) Nature and strength of independent EV relevant to the conduct in question
b) “Duty” to depose Rule
c) Statement that is generally self-inculpatory will not be admitted if it in the context of more serious liability  
i) EX: Lookout W says “yeah, I was the lookout, but I thought they were going to the store to steal a beer not hold up the store at gunpoint.” Look statement by statement and admit only the self-inculpatory statements (I was the lookout) and exclude the self-serving justification. 
d) CEC 1230 – includes statements that carry the “risk of making the declarant an object of hatred, ridicule, or social disgrace in the community” as within the exception to the general rule of exclusion 
e) Difference between Opposing Party Statements and Declarations Against Interest 
i) If made by a party, use 801 b/c you don’t have to show unavailability
ii) Statements against interest usually made by non-parties – usually offered to show D didn’t do it
iii) 801 has no limit on content  whereas statements against interest limited to statements meeting the “against interest” standard
iv) 801 has no personal knowledge or corroboration requirement; applicable equally in criminal and civil cases
f) 8.85 on p 565 – declarant’s deposition renders declarant not unavailable to enable one who heard the statement to testify to declarant’s statement. Use the deposition transcripts. 
5) FRE 804(b)(3) Forfeiture by Wrongdoing 
a) Rule: A statement (not limited to statement) is not excluded by the rule of Hearsay if offered against a party who intended to make and caused the declarant’s unavailability as a W
b) Foundational requirements
i) Conduct – party opposing hearsay engaged or acquiesced in (awareness + no attempt to stop) the wrongdoing
ii) Intent – intended to procure unavailability if declarant (can be one of many motives to procure unavailability). Needs to be some factual proof that the wrongdoer wanted to procure the unavailability. No EV of intent  no forfeiture by wrongdoing 
iii) Cause – wrongdoing rendered the declarant unavailable 
iv) Statement offered against wrongdoer 
c) The wrongdoing constitutes a waiver of hearsay exclusion/objection, and any relevant out of court statement made by the unavailable declarant can come in for its truth regardless of whether it fits a hearsay exception 
d) Doesn’t matter whether the litigation has commenced yet. Don’t want to encourage a rush to make declarant unavailable
e) The charge cannot serve as wrongful conduct intended to make the declarant unavailable 
i) EX: D is charged with killing V. This charge cannot serve as the basis for forfeiture by wrongdoing because Ds never kill Vs intending to procure their unavailability to testify against Ds. 
f) Can be done by proponent or opponent to EV
6) FRE 807 Residual Exception 
a) Rule: a hearsay statement is not excluded by the rule against hearsay if the statement meets the following requirements. 
b) Foundational requirements
i) Trustworthiness – statement has “equivalent circumstantial guarantees of trustworthiness”
ii) Relevance
iii) Need/probativeness – more probative on the point for which it is offered than any other EV that the proponent can obtain through reasonable efforts, AND
iv) Interests of justice
v) Reasonable notice 
c) EV not made admissible easily under this rule 
d) Only used when H doesn’t meet any exception. Don’t spend a lot of time on this. 

Hearsay & Confrontation Clause

1) General 
a) Confrontation clause – “in all criminal prosecutions, the accused shall enjoy the right to…be confronted with the witnesses against him…”
b) Rule: W’s testimonial hearsay statement violates the CC in a criminal case unless the W is available OR the W is unavailable but D had a prior opportunity for cross-examination 
c) Procedural (not substantive) guarantee to ensure the reliability of EV
d) Reliability is not the concern, the protection is the procedure and ability to cross the declarant 
e) Primary purpose was to prevent ex parte communications as EV against the accused 
f) Framers would not admit testimonial statements of a W who did not testify at trial, unless the W was unavailable AND D had prior opportunity to cross-examine 
g) While testimonial statements are similar to those given on direct examination, volunteered statements CAN be testimonial. You don’t have to have the cops asking “what happened”.
h) A D can waive CC right by “forfeiture by wrongdoing” 
i) Only D can use this, so evidence used by D is never barred by CC
2) Analysis 
a) Is the statement Hearsay and Testimonial? Primary Purpose Test: 
i) Statements are nontestimonial when the statement’s primary purpose is to enable police assistance to meet an ongoing emergency. 
ii) They are testimonial when the statement’s primary purpose is to prove past events potentially relevant to a later criminal prosecution. When someone out of court is doing what a W would do on the W stand. Examples:
(1) custodial interrogations by law enforcement 
(2) prior testimony at a preliminary hearing
(3) affidavits 
(4) confessions 
(5) statements made under circumstances that a reasonable person would expect to be used at a later trial 
iii) Factors to consider when determining a statement’s primary purpose: 
(1) Circumstances in which the encounter occurs, and 
(2) Statements and actions of the parties (declarant and interrogators) 
b) If yes, inadmissible unless D had a prior opportunity to cross-examine the declarant about the statement or the declarant is available for cross-examination 
3) CC cases 
a) Crawford v Washington
i) Summary: D stabbed V. D claims self-defense but is unsure whether V had pulled out a weapon. W1 (D’s wife who was there) makes an out-of-court statement to a police officer during an interrogation at a police station that V did not reach for a weapon until after D stabbed V. W1’s statement was admitted and D was convicted.
ii) Held – inadmissible 
(1) Roberts test: hearsay EV of a W’s statement is admissible is if has adequate indicia of reliability 
(2) Overturns Roberts test because it is too subjective and leaves the CC’s protection to a judge’s determination of whether the EV is reliable. 
(3) Rule: W’s testimonial hearsay statement violates the CC in a criminal case unless the W is unavailable and there is a prior opportunity for cross-examination 
b) Davis v Washington, Hammon v Indiana
i) Summary
(1) Davis: 911 call where McCottry requested help to protect her from her former boyfriend Adrian who came to the house and allegedly hit her. She gave sufficient information over the call to identify Adrian. Adrian fled the scene before police arrived. 
(2) Hammon: Police came to house where Amy Hammon was outside on the steps and Hershel was inside. The furnace was torn down, fire was coming from the furnace, broken class, etc. Police separated the two and asked Amy questions. She signed an affidavit thereafter. 
(3) Held
(a) Davis: statement does NOT violate CC
(i) Statement was given during a current emergency for primary purpose of protection, declarant was scared and under duress 
(b) Hammon: statement violates CC
(i) Statement was given after police separated Amy and Hershel and there was no impending danger, Amy was relatively calm, the affidavit was to prove past events. 
(4) Thomas – CC protects against formalized testimonial materials, such as affidavits, depositions, prior testimony, or confessions.  
c) Michigan v Bryant
i) Summary: V was shot through D’s door, drove in V’s car to a gas station, told police what happened, then died. Police asked him questions to ascertain the D’s identity. 
ii) Held 
(1) V’s statements do not violate the CC
(2) The statements were not testimonial because the primary purpose of V’s statements was to enable police assistance to meet an ongoing emergency 
(3) Court also looked at Hearsay/reliability in determining the primary purpose, but courts and scholars are not sure what to do with this statement because reliability was rejected in Crawford… 
d) Spectrum of testimonial statements (rising testimonial)
i) 1 – Davis 911 call (emergency)
ii) 2 – Hammon’s oral statements
iii) 3 – Hammon’s Affidavit (investigation)
4) CC Reports Cases
a) Forensic Reports: Reports by people who are not directly involved in crime investigation and law enforcement, such as drug, blood alcohol, fingerprint, DNA, ballistics, autopsies and related reports that involve testing by someone 
b) Mendez-Diaz v MA
i) Documents called “certificates of analysis” were affidavits that stated that the substance found in D’s bag was cocaine.
ii) These affidavits were exactly what a W does on direct examination at trial, making them testimonial in nature
iii) Made under circumstances which would lead an objective W to reasonably believe that the statement would be available for use at a later trial
c) Bullcoming v NM
i) In-court testimony from a lab official who did not conduct the test was insufficient to satisfy D’s CC protections against the one who made the statement—the lab official who conducted the study and wrote and signed the report. 
d) Williams
i) Testimony from expert that D’s DNA matched crime scene DNA. Expert didn’t analyze the blood; she merely compared the analysis done by others and concluded that they match
ii) The underlying reports are not testimonial
(1)  4 votes: no CC violation because non-H and non-testimonial (it did not accuse a targeted individual)
(2) Thomas: no CC violation because underlying report was non-testimonial H because not formal and solemn
(3) 4 votes: CC violation because it is testimonial H

Lay Opinions and Expert Witnesses 

1) General 
a) purpose: “The detailed account carries more conviction than the broad assertion” – ACN to FRE 701
b) fact = firsthand observations 
c) opinions = inferences drawn from those observations. “estimates”
d) Distinction 
i) lay opinion = results from a process of reasoning familiar in everyday life 
ii) expert opinion = results from a process of reasoning which can be mastered only by specialists in the field
iii) concern: jurors may defer to experts more, justifying more restrictions on admitting expert testimony 
2) FRE 701 – Lay Opinions
a) Foundational requirements
i) Rationally based on the W’s perception (personal knowledge requirement) 
ii) Helpful (to be presented in the form of an opinion) to clearly understanding the W’s testimony or to determining a fact in issue; and
(1) Helpful when they facilitate the presentation of the EV (are convenient, efficient, and necessary). The question is whether it is helpful for the W to testify in the form of an opinion
(2) Not helpful when the jury can readily draw the necessary inferences and conclusions without the aid of opinion 
(3) FRE 704 – no prohibitions on ultimate issues  
(a) Opinions on “ultimate issues” (negligence, causation) are permissible. Exception: criminal D’s mental state or condition that constitutes an element (insanity) 
(4) Lay opinions permitted
(a) Emotional/physical state of another (angry, nervous, upset frightened, shocked)
(b) Conventional physical descriptions
(c) Appearance of objects 
(d) Speed of moving objects
(e) Ordinary distances 
(5) At some point, the basis for the opinion is too tenuous to be believable. At this point, an objection that the testimony is not helpful will be sustained. 
(6) Do not confuse helpful with probative value
iii) Not based on scientific, technical, or other specialized knowledge 
(1) Look at the statement itself, not the person making the statement 
b) Make sure to separate each statement made by the W and analyze them separately 
3) FRE 702 – Expert Opinions 
a) Foundational requirements 
i) The expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the EV or to determine a fact in issue
(1) Helpful: any knowledge that the fact finder probably doesn’t have 
ii) The testimony is based on sufficient facts or data 
iii) The testimony is the product of reliable principles and methods (see Daubert Factors)
iv) The expert has reliably applied the principles and methods to the facts of the case (See Joiner)
b) Qualifying the Expert: The proponent must demonstrate by a preponderance of the EV that the W has some specialized knowledge derived from skill, experience, training, or education. 
c) Proponent wants to broaden the scope of expertise, opponent wants to limit the scope in order to limit the statements admissible.  
d) Frye – case that created the General Acceptance Test – must be generally accepted by the relevant scientific community. 
e) Daubert v Merrell Dow Pharmaceuticals 
i) Summary: P claimed that Bendectin caused birth defects. P’s experts’ testimony purported to show that the drug caused birth defects. Studies were performed on animals, “reanalysis” of 30 published human studies that did not show a connection between the drug and birth defects, and the studies were not subject to peer review. 
ii) Held 
(1) FRE 702 superseded the Frye test
(2) Trial judge must ensure that the expert testimony is relevant and reliable 
(3) Creates 4 factor Daubert test – flexible inquiry where no single factor is dispositive 
(4) Scientific knowledge: knowledge derived from the scientific method 
f) Daubert Test Factors (for “reliable principles and methods”)
i) Whether the theory has been tested
ii) Whether it has been subjected to peer review and publication
iii) Known or potential error rates
iv) Existence of standards and controls
v) General acceptance 
g) Joiner (for “reliably applied”)
i) Focus is not just on methods/principles. A court may conclude that there is simply too great an analytical gap between data and the opinion offered for the testimony to be reliable. This is the “fit” requirement where courts can exclude expert testimony if the conclusion doesn’t match the data
ii) Standard of review for decisions on admissibility of expert testimony = abuse of discretion 
h) Kumho Tire
i) Daubert applies to all kinds of experts, not just scientific experts
ii) Judges have discretion to choose among factors that will assess liability 
(1) Language of FRE
(2) Rationale of the reliability requirement 
(3) Pragmatic concerns – trying to distinguish scientific vs. technical or specialized 
i) FRE 703: Permissible basis of expert opinion 
i) Facts or data in the case that the expert has been made aware of or personally observed
ii) Experts can rely on inadmissible EV if it is of the type reasonably relied upon by experts in the field 
iii) If not the type reasonably relied upon by experts in the field, it needs to be independently admissible for the expert to rely on it as the basis for her opinion 
iv) If the basis of an expert’s opinion is inadmissible EV (such as hearsay), it can be disclosed to the jury only if the probative value in helping the jury evaluate the opinion substantially outweighs the prejudicial effect (even when it is the type of EV typically relied on by similar experts in the field) 
j) FRE 705:
i) An expert can state an opinion—and give the reasons for it—without first testifying to the underlying facts or data 
k) FRE 706:
i) Allows courts to appoint their own expert 
4) California and Experts
a) Related to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact, AND
b) Based on information that is of the type reasonably relied upon by an expert forming an opinion on the subject-matter 
c) Kelly-Frye test: If the expert’s testimony is based on novel techniques, the proponent must establish that the principle or technique has been generally accepted as valid by the relevant scientific community to be admissible, and the correct scientific procedures were followed in coming to the opinion 
i) Applies to new science. Hard path to admit EV, so proponents want to cast the technique as established and accepted, not new and novel. 

Privileges

1) Overview
a) Burden is on the party seeking to assert the privilege 
b) Keeps out potentially relevant, probative evidence, so not about accuracy  
c) Not codified in the FRE 
2) FRE 501 – Privileges in Federal Courts  
a) Common law governs claim of privilege 
b) When state law provides the rule of decision, state privilege law governs
3) Privilege Analysis 
a) To what type of proceeding does it apply?
b) Who holds the privilege?
i) Generally survives death
c) What is the nature of the privilege?
i) Usually tied to the service being provided 
d) Has there been a waiver?
e) Is there an applicable exception?
f) Is it absolute or qualified?
4) Attorney Client Privilege
a) Rule: Confidential communications between a client and her lawyer are privileged when made for the purpose of securing legal advice 
b) Purpose: “to encourage full and frank communication between attorneys and their clients and thereby promote broader public interests in the observance of law and administration of justice” – Upjohn 
c) Elements
i) Communication – written, oral, non-verbal 
(1) Can be express or implied 
(2) Physical characteristics, appearance, demeanor are NOT communications 
ii) Made in confidence
(1) Look to the circumstances of the communication to see if it was confidential
(2) Look at client’s intent 
(3) Knew or should have known will factor into analysis 
(4) Not in confidence if a third party that is not “integral to providing legal services” is present during the communication 
iii) Between attorney and client – retained counsel, or someone the individual person reasonably believed to be an attorney 
iv) To facilitate legal services – only applies when the attorney is acting as an attorney 
(1) Look for legal advice; when doing something that a non-lawyer can do, probably not privileged 
(2) EX from class: facilitating returning a stolen computer to the cops is not “to provide legal services”
d) Not a safe harbor for incriminating documents 
i) EX: did you pay a bribe (not protected) VS did you tell your lawyer that you paid a bribe (protected)
e) Joint defenses: When co-Ds mount a joint defense, conversations between the lawyers and co-Ds are covered by the privilege 
f) Corporate Client. Upjohn Factors:
i) Communications made by employees 
ii) To corporate counsel
iii) At the direction of corporate superiors
iv) For purpose of obtaining legal advice
v) Regarding matters w/in the employee’s duties
vi) Employee knew the purpose of the communication
g)  Waiver
i) Only client can waive it, but attorney can waive it on the client’s behalf 
ii) FRE 502 Subject matter waiver 
(1) Waiver extends to an undisclosed communication or information in a federal or state proceeding only if:
(a) Intentional 
(b) Disclosed and undisclosed communications concern the same subject matter, and
(c) They ought in fairness to be considered together 
(2) Meant to prevent the strategic waiver to one’s own benefit. Essentially a rule of completeness. 
iii) FRE 502 Inadvertent Disclosure. The disclosure does NOT operate as a waiver if:
(a) The disclosure is inadvertent
(b) The holder of the privilege or protection took reasonable steps to prevent disclosure, and
(c) The holder promptly took reasonable steps to rectify the error 
iv) FRE 502d Orders – The federal court may order that privilege or protection is not waived by disclosure connected with the litigation pending before the court – in which event the disclosure is also not a waiver in any other federal or state proceeding 
v) Waiver by attacking the attorney’s competence – Malpractice, ineffective assistance of counsel, and advice of counsel claims waive the ACP. 
vi) Crime-Fraud Exception – the privilege does not apply if the lawyer’s services were obtained to further a crime or fraud. Contrast this with services obtained regarding past wrongdoing. 
(1) Court is bound by laws on privilege when reviewing privileged communications to determining whether there was a crime-fraud waiver 
5) Doctor-Patient Privilege
a) Federal law does not have a DPP
b) CEC: patient has a privilege to prevent another from disclosing a confidential communication made between a patient and physician 
c) Covers confidential communications 
i) Not covered: the fact that the patient visited the doctor, and the number and dates of the visits
d) Waiver occurs by disclosure or putting one’s physical condition into issue in the litigation, so rarely an assertable DPP in litigation 
6) Psychotherapist Privilege
a) Jaffee – police officer kills a person on the job and sees a social worker after the incident. The social worker refuses to disclose the communications. Court recognizes the psychotherapist privilege. Jaffee’s reasoning:
i) Rooted in the imperative need for confidence and trust
ii) Mental health is a more communicative relationship than physical health 
iii) Possibility of disclosure may impede development of confidential relationship necessary for successful treatment
iv) Serves public interest because mental health of citizenry is a public good of transcendent importance
v) The privilege recognized in all 50 states depends on federal law respecting the privilege as well; if not protected in federal courts, patients wouldn’t have the confidence and trust necessary to disclose information 
vi) Includes social worker (“poor man’s psychiatrist”)
b) Exceptions
i) Voluntary disclosure, consent to disclosure
ii) Patient litigant exception: making mental or emotional condition part of your claim 
iii) Dangerous patient exception
7) Spousal Privileges
a) Marital communication privilege – Protects against the disclosure of confidential communications made between spouses (made during the marriage) 
i) Elements
(1) Must be married when the communication happens 
(2) Doesn’t cover observations of behavior or communications made around others 
(3) Confidentiality presumed 
ii) Exceptions
(1) Crime-fraud 
(2) Legal proceedings between the spouses 
(3) Prosecution for crimes against spouse or children 
b) Marital testimonial privilege 
i) Protects against spouses having to testify against each other 
ii) All that is required is that the spouses be married at the time of the testimony 
iii) Privilege can entirely prevent the spouse from taking the stand as a witness regardless of the subject matter of the testimony 
iv) Trammel
(1) Husband was charged with bringing opium to the US from Philippines. Wife was willing to testify and husband tried to use MTP to block her from testifying 
(2) Court holds that the privilege does not apply 
(3) The MTP is held by the testifying spouse only, and the D spouse cannot prevent the testifying spouse from taking the stand
v) Exceptions
(1) Legal proceedings between the spouses
(2) Prosecution for crimes against spouses or children 
(3) Sham or dead marriages 
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