Gold- Evidence 2017 
Outline 

I. The Process of Proof 
A. Trial Overview 
1. Voir dire= jury selection 
2. Motions in limine are motions heard outside the presence of the jury so the court can rule on questionable evidence admissibility 
3. Certain evidence admission will require the judge to provide a limiting purpose instruction for the jury 
B. Appellate Review of Evidentiary Issues 
1. To bring an appeal that an error has occurred in the application of evidence law in the trial, the party must: 
a. On the record, 
i. Making sure the court’s ruling is complete and in the court transcript so the appellate court may rule on the matter 
b. Make a timely objection or move to strike	
i. Object right after the question was asked or if not apparent until right after answer given, then directly after answer with a motion to strike answer. 
c. And state the specific grounds for the objection, unless it was apparent from the context. 
2. If a party claims the court erroneously excluded evidence, the party must have made an offer of proof. 
a. An offer of proof is making a record of what the substance of the excluded evidence would have been. 
i. To make sure it on the record, ask to approach the bench and ask for it to be on the record. The attorney would then state what the evidence would had been if admitted and why it shouldn’t be excluded. 
b. This most likely will have to be made outside of the presence of the jury. 
c. If the substance of the excluded evidence is apparent from the context, then making a formal offer of proof is not required 
3. Exception 
a. If the court committed “plain error,” an appellate court will review the issue even if the party did not make a record for appeal. 
i. An error is plain if it is so obvious that a formal objection should not be necessary to alert the trial court to the problem. 
4. Statements from the judge 
a. Can talk about the evidence, but cannot instruct the jury as to which verdict to reach. 
5. Appellate Review Standards 
a. Appellate review on erroneously admitted or excluded evidence is de novo. 
i. This means the appellate court does not give the trial judge discretion, but just rules on whether the ruling was right or wrong. 
b. If an attorney fails to state an objection, the appellate court may take notice of plain error if it affects a substantial right. 
c. If the error does not have a substantial impact on the case, then the appellate court will not reverse because it is harmless error and would be a waste of resources. 
6. California Differences 
a. Under CEC §353, objections are not to be inferred from context. 
i. However, under common law, you do not have to restate an objection, and may recognize the objection from context. 
b. Under CEC, there is no comparable rule to Fed. R. 103(b) that once the court rules definitively on an objection, either prior to (motion in limine) or during trial, counsel need not renew that objection to preserve the claim of error. 
i. So, to be safe in CA it is always good to renew the objection at trial
c. Like Fed. R. 103 (e) stating the court may reverse when no objection was made for plain error, CEC §353(b) miscarriage of justice has the same effect 
C. Sources of Evidence and the Nature of Proof 
1. The Witness: Requirements of Competency, Personal Knowledge, and Oath or Affirmation 
a. Competency 
i. Competency to Testify in General 
· Every person is competent to be a witness unless the rules of evidence provide otherwise. R. 601
· State Law Provision of R 601 requires the application of state competency law when three conditions are satisfied:
· The issue arises in a civil action or proceeding; 
· It concerns an element of a claim or defense; and 
· The claim or defense is one as to which state law supplies the application of substantive rule 
· California General Competency Rule 
· Except as otherwise provided by statute, every person, irrespective of age, is qualified to be a witness and no person is disqualified to testify to any manner 
· California Disqualification of Witness 
· A person is disqualified to be a witness if he or she is: 
· Incapable of expressing himself or herself concerning the matter so as to be understood, either directly or through interpretation by one who can understand him; OR 
· -- such as an inability to speak clearly 
· Incapable of understanding the duty of a witness to tell the truth
· In any proceeding without the jury, the judge may wait to rule on competency until after the direct examination of the witness 
ii. Competency of Judges, Jurors, and Attorneys 
· Competency Judges R 605
· The presiding judge may not testify as a witness at the trial. 
· A party does not have to object to preserve this issue. 
· California Differences 
· Under CEC §703 (a) a judge must inform the parties outside the presence of the jury any facts he may be called to testify 
· Under (b) if a party objects, the judge may not testify, the judge shall declare a mistrial, and assign the trial before another judge 
· Under (c) the calling of a judge to testify shall be deemed consent for a mistrial, and objecting is a motion for mistrial 
· Under (d) in the absence of an objection, the judge presiding at the trial of an action may testify as a witness 
· Competency of Jurors R 606
· At the trial 
· A juror may not testify as a witness before the other jurors at the trial. 
· If a juror is called to testify, the court must give a party an opportunity to object outside the jury’s presence. 
· During an inquiry into the validity of a verdict or indictment
· A juror may not testify about any statement made or incident that occurred during the jury’s deliberations; the effects of anything on that juror’s or another juror’s vote; or any juror’s mental processes concerning the verdict or indictment. 
· The court may not receive a juror’s affidavit or evidence of a juror’s statement on these matters. 
· Exceptions: a juror may testify about whether
· Extraneous prejudicial information was improperly brought to the jury’s attention; 
· -- Extraneous = newspapers, TV report, book, someone tells them, someone contacts them
· -- Past personal experiences do not count – look to see if they learned something specifically for the case or law, not something they learned in life generally 
· An outside influence was improperly brought to bear on any juror; or 
· -- Outside influence: threats, bribes, relationships, etc. 
· A mistake was made in entering the verdict on the verdict form 
· -- Only applies to recording errors, not to other mistakes or misconduct (clerical or mechanical i.e. check wrong box) 
· If there is no verdict yet, the jurors may notify the judge of misconduct, who may call a mistrial, or excuse a juror. 
· Even excused jurors are considered jurors under 606, so they are not competent to testify after a verdict or during a trial 
· The judge has the power to enforce R 606 without an objection 
· California CEC §704 
· A juror may testify if not objected to and warned parties beforehand 
· Tanner v. US 
· Two jurors got drunk and high on weed and cocaine while deliberating, admitting this to the defense counsel of a convicted defendant
· SCOTUS held that the evidence of this conduct was inadmissible under R 606 (b), which applies to post trial competency 
· Reasoning: want finality in judgments, jurors to be candid, jury nullification, this is democracy in action- so jurors have power to do what they want in, meaning they can also choose to ignore the law 
· If a third party sees jury misconduct, and has personal knowledge, then they may testify to such, but it cannot be a statement made by a juror through a third person (that would be inadmissible hearsay) 
· California Differences 
· CEC §704(a) allows for a juror to testify if prior to empaneling he lets the parties know of the information he will testify to and there is no objection under (d) 
· Under (c) if a party objects, then judge must grant a mistrial 
· Under CEC §1150(a) a juror may testify after the trial is over regarding the trial, however, under (b) the juror may not talk about the effects of the information on the votes or decision, so can only testify to the fact that they were drinking, but not how it affected the decision 
· Competency of Attorneys 
· There is not evidentiary rule against attorneys testifying, however the rules of ethics prohibit attorneys from testifying 
iii. The Competency of a Witness Whose Recollection Has been Refreshed Through Hypnosis 
· Problems with hypnosis include: the subject can believe a suggestion is a real fact, desire to please hypnotist can lead to subject filling in gaps, and confabulation= the inability to distinguish between actual fact and suggestion 
· Four approached have emerged for competency of hypnotized witnesses 
· The witness is per se competent 
· The jury is asked to evaluate the credibility of the witness 
· The witness is per se incompetent 
· To any subject and any matter the witness may testify to 
· Some courts say incompetent to testify except to those matters the witness recalled prior to hypnosis 
· The witness is competent if safeguards are employed 
· The common safeguards required are as follows: 
· A psychiatrist or psychologist experienced with hypnosis and not regularly employed by the police conducts the session 
· The session is recorded 
· Before hypnosis, a detailed record is created of the witness’s then-existing recollection 
· Only the hypnotist and the subject are present during the session 
· The witness is competent if, on balance, circumstances suggest reliability 
· Review all circumstances and has bearing on the reliability of the witness’s post-hypnosis recollections 
· People v. Shirley
· Witness testified that she remembered facts of the event that D ended up being convicted for 
· S. Ct. of CA held that the witness’s testimony was inadmissible because the witness was per se incompetent 
· CEC §795 
· Applies only to criminal cases, Shirley is still the rule for civil cases
· A witness may testify at trial even if they have been hypnotized, only if they are asked to testify about the events remembered before hypnosis, not the thing they uncovered through hypnosis, and the safeguards listed out in the rule are met
· Rock v. Arkansas
· D is hypnotized, remembers finger wasn’t on the trigger, D has expert analyze gun and finds it fires without someone pulling trigger 
· AK has evidence rule similar to 795, and D cannot testify re finger not on the trigger, and she is convicted, then appeals 
· SCOTUS reverses on unconstitutional grounds, because D has a right to testify and was denied the right as to this exculpatory evidence 
· Unsure if CEC §795 is constitutional and if the reasoning in Rock applies to an exculpatory defense witness 
· States can allow reasonable, non-arbitrary, limits to admitting evidence from hypnotically refreshed testimony, however, a rule that would not allow pre-hypnosis information is unconstitutional. 
b. Personal Knowledge R 602
i. To testify, a witness must have personal knowledge through perceiving the facts with one or more of his/her senses and be able to comprehend, remember, and communicate the perception 
ii. The rule requires that there be evidence sufficient to support a finding of personal knowledge, meaning as long as a reasonable juror could conclude that the witness perceived, comprehends, remembers, and can communicate the facts, the evidence will be admissible. 
iii. Typically a lay person cannot testify to opinion, unless R 701 permits the lay person to testify to their opinion of perception. Experts are governed by 703
iv. Remembering the facts means the witness must have present recollection of the facts, however, an attorney may refresh the witness’s recollection. (Ch. 3) 
c. Oath or Affirmation R 603
i. Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscious 
ii. If a witness refuses to take an oath or affirmation, won’t be allowed to testify 
· Doesn’t require an oath to God, just an affirmation you will testify truthfully
2. Real Evidence: Authentication and the Best Evidence Rule 
a. Tangible Evidence 
i. Tangible evidence is something you can hold in your hand, like a photograph, weapon, bloody garment, model of the accident, etc. 
ii. Real evidence= items directly involved in case, once admitted jury can examine and usually presented during deliberations 
iii. Demonstrative= an item that illustrates testimony prepared either before or during a trial as witness testifies; must be accurate and some courts don’t allow in deliberations 
· Diagrams, models, recreations, charts, etc.
b. Authentication 
i. Requirement of authenticating or identifying, meaning if you have tangible evidence you must authenticate it or it is not admissible
ii. To authenticate means, that we are showing that the evidence is what the party offering (proponent) the evidence claims it is 
· It is what we claim it to be: for any evidence to be admissible you must show its relevancy in the case, to get the evidence admitted the proponent must first figure out how the evidence is relevant and that is what they are claiming it is 
· I.e.: offering knife in murder, the P would claim it is knife used in murder, so to authenticate must present evidence to prove it is that 
iii. In order to show it is what we claim it to be, we must meet a sufficient to support a finding standard 
· Could a reasonable person believe this is what you say it is (low burden) 
· The court must find the evidence to be admissible, but the jury decides what weight to give the evidence 
iv. Examples listed in statute are not a complete list 
· Testimony of a witness with knowledge 
· Non-expert opinion about handwriting 
· Comparison by an expert witness or the trier of fact 
· Distinctive characteristics and the like 
· Opinion about a voice 
· Evidence about a telephone conversations 
· Evidence about public records 
· Evidence about ancient documents or data compilations 
· Evidence about a process of system 
· Methods provided by a statute or rule 
v. California Differences 
· Although California rules only refer to writings, it is well understood it applies to all real evidence 
vi. Photographs 
· Photos typically can be relevant for two reasons: 
· To show depiction of where the incident happened- demonstrative 
· Can be relevant to show an actual depiction of the incident taken when it occurred- real evidence 
· For a photo to be authenticated, person authenticating must have been at the scene at the time of the event, not necessarily when the photo was taken especially if demonstrative (taken right afterwards to depict scene) 
· When a non-photographer witness testifies that the photo is of where the incident took place, they must say it is an accurate depiction as they didn’t take the photo and don’t have PK of it being taken  
· May need the photographer to answer questions of what was specifically being photographed 
· The question posed to the witness determines what the witness is claiming the evidence to be, and what is being authenticated 
vii. Authentication by Chain of Custody 
· Must show either the evidence is so distinct, having some unique characteristic, that it is easily recognizable, or have a witness testify for each chain in the custody from when it was seized to the court 
· Chain of Custody: means witness testifies to each possession from the scene of the incident until brought to the court house and the precautions taken with the evidence during each change of possession 
· When it isn’t distinct, meaning it has generic appearances, you may be able to authenticate without showing chain of custody, if it has been marked in a way to make it indistinguishable 
· Such as a serial number or marked made by PD for identification purposes at the scene of the incident 
· In order to make the evidence inadmissible, opposing party would need to poke holes in the chain of custody, finding a break (gap) in the chain 
viii. Self -Authentication 
· Certain types of physical evidence in which you do not need to make a showing of what the evidence is because you can recognize it on its face what the evidence is 
· The 12 categories listed in R 902 require no extrinsic evidence of authenticity to be admitted, meaning all that needs to be offered for the evidence to be admitted is the evidence itself: 
· Domestic public documents that are sealed and signed 
· Domestic public documents that are not sealed but are signed and certified 
· Foreign public documents 
· Certified copies of public records 
· Official publications 
· Newspapers and periodicals 
· Trade and inscriptions and the like 
· Acknowledged documents 
· Such as a notarized document 
· Commercial paper and related documents 
· Presumptions under a federal statute 
· Certified domestic records of a regularly conducted activity 
· Certified foreign records of a regularly conducted activity 
· California Differences in Self-Authentication 
· California does not allow for trade inscriptions (R902 (7)) 
· California does not allow for business records (R902(11))
c. The Best Evidence Rule 
i. This doesn’t mean if you have better evidence to prove something you must use it, but rather you must use the best way to prove contents of the evidence 
ii. Whenever people are talking about the contents of a writing, photograph, or recording, then it’s under the best evidence rule, no matter the format it is on 
· Any tangible collection of data (hard copy, digital, etc.) anything that records data will fall into the definition 
· Videos, x-rays, etc. are considered photographic images  
· Transcripts of a hearing are a writing, but asking a witness what they heard at the hearing would not be, it would be hearsay 
· Counterpart = there are two originals which both have the same effect
· Such as a K, when two copies signed and all parties sign both copies 
iii. The witness must be asked what was said or heard in the writing, recording, or photograph for the best evidence rule to apply 
iv. When evidence is being offered to prove the contents of a writing, photograph, or recording, then the original is required 
· For electronically stored information, a print-out that accurately depicts the computer file original is considered an original under the rules 
v. Exceptions 
· Duplicates 
· A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate 
· Duplicates must be a copy produced through a mechanical, photographic, chemical, electronic, or other equivalent process 
· An original is not requires and other evidence of the content of a writing or recording, or photograph is admissible if: 
· All the originals are lost or destroyed, and not by the proponent acting in bad faith; 
· An original cannot be obtained by any available judicial process; 
· The party against whom the original would be offered had control of the original, was at that time put on notice, by pleading or otherwise, that the original would be subject to proof at the trial or hearing, and fails to produce it at the trial or hearing; or 
· The writing, recording, or photograph is not closely related to a controlling issue 
· Summaries 
· The proponent may use a summary, chart, or calculation to prove the contents of voluminous writings, recordings, or photographs that cannot be conveniently examined in court. The proponent must make the originals or duplicates available for examination or copying, or both, by other parties at a reasonable time or place. And the court may order him/her to produce them in court. 
vi. California Differences 
· Called secondary evidence rule instead of best evidence 
3. Judicial Notice 
a. Adjudicative Facts 
i. The court may judicially notice a fact that is not subject to reasonable dispute because it: 
· Is generally known within the court’s territorial jurisdiction; or
· Does not include personal knowledge of something, has to be general
· I.e. generally breathalyzers give accurate readings when calibrated
· Can be accurately and readily determined from sources whose accuracy cannot reasonably be questioned 
· I.e. national weather reports 
ii. Rae v. State: In a criminal case the court told jury D’s license revoked (DMV record) and instructed jury to take it as conclusory; overturned 
· In a civil case, the court must instruct the jury to accept the noticed fact as conclusive. In a criminal case, the court must instruct the jury that it may or may not accept the noticed fact as conclusive. 
iii. Taking notice 
· The court may take judicial notice on its own, or must take judicial notice if a party requests it and the court is supplied with necessary info. 
· Steps for judicial notice: 
· Fact is general knowledge or can be established conclusively by consulting reliable sources;
· The party seeking to establish the fact presents those sources to the court; and 
· The opponent is given the opportunity to contest 
· The court may take judicial notice at any point in the proceeding 
b. Appeals 
i. Appeals work off the record of the trial court, so you cannot ask the appeals court to consider new evidence, except if asking the court to take judicial notice and the evidence is of the kind that is noticeable 
c. Judicial Notice of Law 
i. Law of same state (domestic law)- generally courts take judicial notice
· Parties write briefs, courts conduct research, and may hear from experts 
ii. Federal law- same standards apply to controlling federal law 
iii. Law of other states- those who adopt uniform act take notice of other states when certain procedural requirements are met 
iv. Foreign nations’ law- may take judicial notice subject to certain requirements   
v. Municipal law- very reluctant to take notice of this kind of law 
d. Judicial Notice of Legislative Facts 
i. No evidentiary limits or rule regulates judicial notice of legislative facts 
ii. Legislative facts are those which have relevance to a legal reasoning and the lawmaking process, whether in the formulation of a legal principle or ruling by a judge or court or in the enactment of a legislative body 
· Think policy questions; when the court makes a common law by ruling, it makes a policy decision and the rules of evidence do not control this 
· An example would be when a court creates a new privilege that it thinks will promote some policy concern, such as a child-parent privilege 
e. California Differences 
i. If the fact is under CEC §451 the court shall take judicial notice of the fact, such as universal knowledge (f)
ii. If the fact is under CEC §452, then court may take notice or must upon request of a party and meets the requirements of §453
iii. Under CEC §457, if the court is requested to take notice, then it must instruct the jury to accept the fact as conclusive, if the court is not instructed, then it may instruct the jury to accept the fact as conclusive 
II. Relevancy 
A. The Definition of Relevant Evidence 
1. Basic Definition 
a. Evidence is relevant if: 
i. It has any tendency to make a fact more or less probable than it would be without the evidence; and 
ii. The fact is of consequence in determining the action 
b. Does the evidence tend to sway your understanding one way or the other? 
i. If yes, then relevant; it has to effect probability of the fact being true (or false) 
c. Evidence  Inference/ Assumption  Fact 
i. Inference is some assumption we make about how the world work 
ii. Jury has to determine how strong the inference is 
iii. Look at the first inference in the chain of inferences to determine relevancy and whether true; evidence is only relevant if it is true; must have: accuracy of observation, accurate memory (remembers), witness honesty, and are able to communicate what they saw [testimonial dangers dealt with in wit. credibility]
iv. The assumptions we make about how people act control the relevancy analysis, but they are based on our own experience (culture, social, experience, background); so, we must also look to the background of the parties and consider what is typical behavior of those similar to party 
v. Relevancy analysis also depends on the fact you are trying to prove 
2. Relevance Distinguished from Probative Value 
a. Evidence is either relevant or irrelevant, and it is relevant if it has any effect on fact-finding, even if that effect is minimal. The probative value of the evidence has no effect on relevancy, though if the evidence is irrelevant it has 0 PV. PV is a level of degree, high or low. 
3. Materiality: When is a Fact “of Consequence”? 
a. A fact is of consequence if it is a necessary element under the applicable substantive law or other fact from which a necessary element may be inferred. 
4. When Does Evidence Make a Fact More or Less Probable?
a. When you can make a generalization, an unstated assumption that some thing is true more often than not, and that is applicable to the fact in question 
b. State v. Jaeger
i. D appealed conviction saying trial ct. erred in excluding some D evidence; evidence GF tried to commit suicide as teen; trial ct. ruled irrelevant/ excluded; just b/c tried when younger doesn’t make you more likely to now 
ii. SCOTUS overruled saying it was an error to exclude the evidence 
· Past suicide makes it more likely would attempt again, it is up to the jury to determine how much weight to give the evidence 
5. Background Evidence: although not relevant to anything in dispute, it is allowed to be offered to aid in assess and evaluating the credibility of the witness [advisory comm.]
6. California Differences: 
a. The fact which the evidence is offered to prove must be in dispute 
b. In Criminal cases, the CA Const. creates only one hurdle for evidence to be admissible: relevance; unless it meets one of the exceptions (later in outline) 
B. Balancing Probative Value Against Dangers 
1. Rule 403: The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence. 
a. If an attorney objects under R 403, then the court must weigh the probative value of the of evidence and to compare it to a number of problems or “dangers” 
b. The court may exclude the evidence only if it finds that the dangers substantially outweigh the probative value 
i. The court has discretion when striking the balance and deciding admittance 
ii. B/c discretionary, review= abuse of discretion- deference/ reasonable 
2. The Probative Value Side of the Equation 
a. PV= weight evidence given (degree evidence affects the likelihood of a fact is true or not)  the logical force of the evidence and context its offered in 
i. Logical force= strength and number of inferences that connect the evidence to the fact to be proven 
ii. Also, look to need of the evidence, whether it is the single account of something to the 10th account 
3. The Dangers Side of the Equation 
a. All evidence is used to inflict prejudice on the other side, support own case and hurt OC’s; when evidence is merely prejudicial it is not objectionable, however when it is unfairly prejudicial, then it is objectionable 
b. Evidence is unfairly prejudicial when the evidence would cause the jury to commit an error of logic or when one item of evidence is logically relevant to prove two facts of consequence, and it is admissible for one, but not the other 
i. Inferential error prejudice: can lead to jury overestimating something or believing more likely than really is, also may consider a photo of injury as probative of negligence (emotionally disturbing- gruesome evidence) 
· Also, information of a person’s bad character may lead jury to decide the case based on history, rather than facts (bad guy so must’ve done it) 
ii. Nullification prejudice: leads jurors to want to punish or reward parties regardless of the law/ standards of the court 
· Also, jury may ignore instructions to only consider evidence for one purpose in regards to one specific element, and not others 
4. Conducting the Balance 
a. Feaster v. US
i. Sex offense for child abuse; offered evidence testimony of W given to grand jury, D can’t get W to trial, so offers transcript, court excludes, D appeal
ii. Ct. held that the trial ct. made an error when it decided to exclude the transcript on 403 grounds that the W did not have credibility, for jury 
· When judge is weighing PV and UFP, it can’t weigh the credibility of W, it must only take into account its logical force; so, judge looks at testimony assuming credible and assess PV, jury decides credibility
b. Stipulated Facts: have less PV, so dangers more likely to outweigh PV 
C. Undisputed Facts 
1. Stipulation: when parties agree certain facts of consequence are true, to relieve the parties time at trial from having to prove those facts; so, no evidence presented on it
2. Under CEC §210, if a party concedes to a fact (undisputed) evidence regarding that fact is inadmissible. Under R 401, still admissible, but may be inadmissible due to R 403 (waste of time/ cumulative) 
3. Old Chief v. US
a. Being charges with assault and felon in possession of firearm (P must prove D had a felony on his record) 
b. P offers evidence that D previously convicted of another assault that was a felony 
c. D offered to stipulate that he had felony on record, to keep jury from hearing past 
d. Trial ct. held that P could choose not to stip. and offer evidence of previous felony
e. D wanted to keep evidence out so jury didn’t think he was a bad man, or that b/c he committed one assault he was more likely to commit another 
f. P wanted to admit to show D a violent person/ assaulter (character evidence) 
g. Scenario of UFP when there is two facts evid. goes to: 1. Felon, 2. Violent nature 
i. The evidence is typically inadmissible for reason # 2 
h. Held PV low b/c D offered to stip. and UFP high b/c #2 used inadmissible reason 
i. Usually ct. will not force P to accept stip. b/c importance of choosing how to convey the facts and present a succinct story to jury, but here UFP outweighed 
i. Because going to status, not an element like motive; don’t need a story to show felony on record 
D. Probabilistic Evidence 
1. Evidence stated in probabilities can be unreliable if the sample is skimpy, if the math is wrong, or the elements are not independent 
2. Probabilistic evidence is presented in form of expert evidence 
a. Does the evidence effect the probabilities of a fact consequence? 
3. In People v. Collins SCOTUS said multiplying independent characteristics to get a probability of the likelihood an event would occur is not allowed 
a. The characteristics were not actually independent 
E. Preliminary Questions of Fact 
1. This rule tells us how to apply the rules of admissibility when it depends on the existence of a certain fact (thing party must prove first before evid. is admissible)
2. Preliminary Questions (R104) 
a. In general: the court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible. In so deciding, the court is not bound by evidence rules, except those on privilege. (
b. Relevancy that depends on a fact: when the relevancy of evidence depends on fulfilling a factual condition, the court may admit it on or subject to, the introduction of evidence sufficient to support a finding that the condition is fulfilled. 
c. Matters that the jury must not hear: A hearing on a preliminary question must be conducted outside the jury’s hearing if: 
i. (1) the hearing involves the admissibility of a confession; (2) a defendant in a criminal case is a witness and requests that the jury not be present; or (3) justice so requires. 
d. Testimony by a defendant in a criminal case: by testifying on a preliminary question, a defendant in a criminal case does not become subject to cross-examination on other issues in the case. 
e. Evidence relevant to weight and credibility: this rule does not limit a party’s right to introduce before the jury evidence that is relevant to the weight or credibility of other evidence.
3. When evidence being offered has an admissibility issue, but would be relevant regardless of whether the preliminary fact exists, then the judge must decide if the preliminary question of is fact is admissible under R 104(a) 
a. Under this rule, the judge may consider all evidence, even if not admissible
b. The burden of proof is a preponderance of evidence (more likely than not)
c. Relevancy does not rely on the evidence being true 
4. If the evidence being relevant would not be relevant if the preliminary fact does not exist, then we are not concerned with the jury hearing the evidence, because common sense tells them to disregard the evidence, so jury decides the preliminary question of if the fact is admissible under R 104 (b) 
a. The burden of proof is sufficient to support a finding that the fact does exist 
b. This means the judge must first decide if a reasonable juror could conclude the preliminary fact exists, then the evidence is given to jury 
c. Relevancy depends on the evidence being true 
5. California Differences 
a. CEC §403, almost identical to R103(b); CEC §405, almost identical to R 103(a), except under 405 the court can only consider admissible evidence 
III. The Hearsay Rule 
A. Definitions that apply to hearsay: 
1. Statement: means a person’s oral assertion, or nonverbal conduct, if the person intended it as an assertion 
a. An assertion is an effort to communicate information; pointing can be an assertion 
b. Sometimes the assertion will be direct, other times you have to interpret indirect 
2. Declarant: means the person who made the statement 
a. The speaker, writer, or person doing the conduct; has to be human 
3. Hearsay: means a statement that: 
a. The declarant does not make while testifying at the current trial or hearing; &
i. Even if dec. is testifying at trial, still hearsay; even if at other trial, hearsay
b. A party offers in evidence to prove the truth of the matter asserted in the state. 
i. If it is being offered to prove just that statement was made or to show effect on the listener (listener could be mistaken- that okay), then not hearsay 
ii. If using statement to prove witness is insane/crazy, then not hearsay 
4. How to determine if the statement is hearsay: 
a. Step 1: determine what the out of court statement is 
b. Step 2: determine what it is being offered to prove
i. First, does the question to the W tell me what it is being offered to prove? 
· If this is yes, then you’re good 
ii. Second, which party is offering it, and what makes that evidence relevant to that party’s case? 
c. Step 3: given what it is offered to prove, if the declarant was lying or mistaken, would the trier of fact be misled? 
i. If yes, then it is hearsay; if no, it is not hearsay 
ii. If the evidence being offered to prove the truth of what was said, hearsay 
5. Possible sources of inaccuracy or inaccurate understanding: 
a. Perception: the accuracy of the source’s perception of the event 
b. Memory: the accuracy of the source’s recollection of the event 
c. Sincerity: the source’s honesty about the event 
d. Narration: the adequacy of the source’s communication of her thoughts 
e. Safeguard for these issues: cross-examination of the witness; make an affirmation, under oath; observation of the witness’s demeanor 
B. The Rule Against Hearsay 
1. Hearsay is not admissible unless any of the following provides otherwise: a federal statute; these rules; or other rules prescribed by SCOTUS 
2. Under Fed rules there are no discretionary rule for judges to admit otherwise inadmissible evidence, so unless there is a prescribed exception, its inadmissible 
3. California Differences
a. Under CEC §1200 judges can make exceptions to the hearsay rule, common law 
4. When there are multiple layers of hearsay, all levels must be not hearsay or exempted/ exception in order to admit the evidence 
5. Even if it is an expert witness testifying, can still be hearsay 
C. Utterance and Conduct That Are Not Hearsay 
1. Situations in Which the Utterance or Conduct Constitutes “Words of Independent Legal Significance” or “Verbal Acts” 
a. In many situations where the substantive law in certain situations, the mere uttering of certain words created legal rights or liabilities; it had an automatic legal effect; if this is the case, then not hearsay 
i. Offers and acceptance, Contracts; defamatory comments, Torts; adverse possessor saying this is mine or get off, Property; voting; when someone says something about the transfer during the transferring of the possession- gift 
2. Situations in Which the Value of the Evidence Derives from the Fact that Words Were Spoken, Not from the Truth of the Matter Asserted 
a. If the words don’t matter, just the fact the declarant spoke is what is important, then not hearsay 
i. i.e. when ask someone are you alive, and they respond, it doesn’t matter if they say yes or no because their mere response proves they are alive 
ii. or if someone says something in a foreign lang. to prove they speak that lang. 
iii. Evidence of prior inconsistent statement is not hearsay, because not offered to prove truth, just that it was said 
3. Situations in Which the Words Are Being Offered to Show Their Effect on the Listener Rather Than to Prove the Truth of the Matter Asserted 
a. Such as when one gives notice of something; it shows the effect on the listener of being aware of the thing 
b. Such as when someone says something shocking or mean it may cause emotional distress; so, showing effect on listener 
c. When reaction of listener is relevant in a case 
d. If the evidence is relevant for 1 or more purposes, but only 1 admissible, court must issue a limiting instruction, and may have to weigh PV/ UFP under R403
i. Limiting instruction: telling the jury they can only consider the evidence for the purpose which it is admissible for, not the inadmissible purpose 
4. Situations in Which the Words or Conduct Constitute Circumstantial Evidence of the Declarant’s State of Mind 
a. In many cases, someone’s state of mind is crucial, such as intent or malice 
b. The best evidence of a person’s state of mind is what the person says themselves about their state of mind 
i. Frequently there isn’t this kind of evidence, so must infer from circumstantial 
c. In order to not be hearsay, the statements must be circumstantial, can’t be a direct statement about their own state of mind, it has to be something in which we can infer from the statement what their state of mind was 
i. If someone saying nasty things, shows dislike 
d. Out of court statements that aren’t asserting state of mind, but asserting something else that circumstantially shows state of mind are not hearsay 
i. Must need to make an inference to figure out the state of mind 
ii. I am Elvis v. I believe I am Elvis; 1st isn’t hearsay, 2nd is hearsay 
e. Knowledge is also a state of mind that the law finds important 
i. When a person describes a fact, it can be circumstantial to show their knowledge 
· Such as when the sketch artist draws the face off a witness’s description 
· Or, when suspect says “I didn’t poison the V,” and the detective says “I never told you that the V was poisoned, but just killed” – this is circumstantial evidence that suspect had knowledge 
f. Can’t actually look into person’s mind, so infer state of mind from what they say 
g. If the statement is “this is my state of mind,” which is a direct assertion of their state of mind, then it is hearsay (direct statements of feeling: I am mad) 
i. However, if make a statement not describing their state of mind, but their statement circumstantially shows what their state of mind must have been
5. Situations in Which Words or Conduct Are Not Assertive or Are Assertive of Something Other Than What They Are Offered to Prove 
a. When the conduct is not assertive, meaning it is not intended to be an assertion, but rather normal activity or response such as a captain looking at a ship before a voyage and loading family, then it is not hearsay 
b. Unless you’re asserting what you’re claiming to perceive it isn’t a hearsay problem; non-assertive conduct ≠ hearsay 
i. Boarding up windows for a storm, buying car, saying “ouch” when hurt (reflex), using umbrella if raining, or running away ≠ hearsay 
ii. Police sirens, honking to indicate light green, however = hearsay 
iii. Placing a patient in isolation for contagious disease ≠ hearsay, unless there is a sign asserting the area the person is “isolation” then = hearsay 
D. Hearsay Within Hearsay
1. For hearsay within hearsay to be admissible, there must be an exception or exemption for all layers
2. You can have evidence in the form of one out of court statement encompassed within another; but for eacg level you need to have a response to a hearsay objection, so an exception/ exemption, for any of it to be admissible; so, if can’t prove one level, then can’t prove the whole 
E. Hearsay Versus Personal Knowledge Objections 
1. Look at the form of the evidence to determine the correct objection 
a. If the witness is purporting to quote someone else said or wrote, or what he/she said or wrote out of court 
i. Then hearsay, because they will have personal knowledge of what they heard 
b. If the witness is describing the fact even though we know the witness did not perceive the fact she testified to, but perceived another fact what someone said or wrote; then, personal knowledge, because doesn’t have personal knowledge of the fact asserting, just what someone said 
c. A quote or paraphrase of an out of ct. statement is hearsay, when one makes a statement relying on other’s statement, they lack personal knowledge 
2. When there is an out of court speaker and an in-court witness repeating what the declarant said, the witness has personal knowledge of what she heard and the out of court witness has personal knowledge of what he said; 
a. The point is there are two personal knowledge issues each time there is a statement being offered into evidence; does the declarant and the witness have personal knowledge of what was said (witness) and what they said (declarant) 
F. Rationales for Exceptions to and Exemptions from the Hearsay Rule 
1. Exemptions mean the evidence is not hearsay 
2. Exceptions mean even though it is hearsay, an exception makes it admissible 
3. California doesn’t have the differences, there is only exceptions 
4. When figuring out if the evidence is hearsay; first, look to see if an exemption applies, because then you are done and it is not hearsay; if no exemption applies, then go to 801 definition to see if it is hearsay; if it is hearsay, then you check to see if an exception applies under 803 or 804
G. Exemptions from the Hearsay Rule: Statements Offered Against a Party (Admissions) 
1. Simple Party Admissions (opposing party statements) R 801(d)(2)(A)
a. Two Requirements 
i. Statement by a party to the action 
ii. Offered by the opposing party 
b. If you meet these two requirements, then it is not hearsay 
c. CEC §1220 is the same rule, only an exception not exemption 
d. “Completeness” Doctrine: if one party offers into evidence one part of an oral or written statement or exchange of statements, the opponent may offer another statement or exchange if it would put the already admitted statement into context or otherwise correct a mistaken impression that might be left with the jury. 
i. Although some courts still apply this rule, R 106 states a more narrow definition: party cannot offer own statement unless completeness doctrine or another exemption/ exception applies. Under Fed R 106, only applies to writings or recordings  
e. California Difference
i. Under CEC §356, the completeness doctrine applies across the board, not to just party admissions, and would allow for declarations to be admitted 
2. Adoptive Admission R 801(d)(2)(B)
a. Requirements 
i. A statement is made by a person 
ii. A party hears that statement or reads it 
iii. And in some way manifests belief that the statement is true 
b. Statement by a person, party hears, and nods head
c. If the party doesn’t say anything, it can be an assertion if a party is silent when we would expect that if the statement wasn’t true the party would have said something; Silence can = an acquiescing of the assertion by the other party 
d. Court split on whether adoptive admission is a preliminary question under 104(a), judge, or 104 (b), jury. 
3. Vicarious Party Admission (Authorized and Agency Admission) 
a. Authorized Admission R 801 (d)(2)(C)
i. A person is authorized by a party to make a statement, such as a person for a corporation, then the statement is not hearsay 
ii. Person must be authorized, and need more than just the statement to prove authorization 
b. Agent Admission R 801(d)(2)(D)
i. A statement by an employee or agent regarding the scope of employment and made the statement while the employment relationship existed
ii. Status of employment only matters at the time the statement was made 
c. Both are a R 104(a) prelim. q. (whether authorized or an agent) and the judge can consider the state., but also needs to consider more to make a determination 
d. California Differences 
i. Under CEC there is not a general agency admission rule, and there is a general rule (exception not exemption) for authorized party admissions CEC §1222
ii. Subject to sufficient to support a finding standard to determine its admissibility, and can only look at admissible evidence 
iii. In Ca under §1224, which is similar to (D), you must show that the party’s liability is based on the conduct of the declarant, not some other party who is also an employee, the statement must be about own negligent conduct. 
4. Co-Conspirator Statement 
a. Requirements 
i. There must be a conspiracy; 
ii. The speaker and the party with whom the evidence is offered against must be members of the conspiracy; 
iii. The statement must be made during the conspiracy; and 
iv. The statement must be made in furtherance of the conspiracy 
b. Preliminary fact q. under R 104(a), can consider statement, but must be proved with more than just the statement itself 
c. California Differences 
i. The statement can be made prior to when participating in the conspiracy 
H. Exemptions form the Hearsay Rule: Prior Statements of Witnesses 
1. R 801 (d)(1): the declarant testifies and is subject to cross-examination about a prior statement (he/she made), and the statement:
a. (C) identifies a person as someone the declarant perceived earlier 
i. Must be identification of a specific person, not a description of memory 
· i.e. line-up, show-up, informal/ upstaged in the moment, P.O. or someone presents, or photos. 
ii. Declarant doesn’t have to testify at trial, they just have to be available to testify/ subject to cross-examination, so the statement can be offered from a witness who heard the statement 
iii. California Differences 
· Under CEC §1238, exception not an exemption, and the identification must occur when the incident is fresh in the declarant’s memory 
b. Subject to cross-examination means that the witness has not yet been excused and is able to be called up to testify 
I. Exceptions to the Hearsay Rule: Availability of Declarant Immaterial 
1. Evidence that is hearsay, but an exception makes it admissible, and you only need to meet one of the exceptions, not all of them 
a. The hearsay objection can be overruled by one 
2. Time-Sensitive Statements (R 803 (1) and (2)) 
a. Excited Utterance Exceptions (2) 
i. A statement relating to a startling event or condition, made while the declarant was under the stress or excitement that it caused. 
· (1) startling event or condition, (2) statement relates to the event or condition, (3) declarant under stress or excitement that it caused when statement was made 
b. Presence Sense Exception (1)
i. A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it. 
· Timing matters here 
· Immediately thereafter= no sufficient time has passed allowing declarant to reflect 
c. Preliminary qs about whether declarant was excited, or whether it was during/ immediately after the perception are under 104(a)- preponderance of evidence 
d. California Differences 
i. CEC §1241 is similar to R 803(1), except much narrower. Can only be about describing declarant’s own conduct, not the conduct of others. 
ii. CEC §1240 is the same as R 803(2) 
iii. CEC § 1370 Threat of infliction of injury exception 
· If declarant is not available to testify, and made a statement describing an injury and how it occurred or threat of injury on themselves near the time of the event in question, made under circumstances that would make the statement seem trustworthy, and made it in writing, recorded, or to an official (law enforcement, paramedic) it is admissible 
3. Statements Concerning State of Mind and Physical Condition 
a. Then-Existing Mental, Emotional, or Physical Condition R 803 (3)
i. A statement of the declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or terms of declarant’s will. 
· Use this exception only when trying to prove the declarant’s state of mind, that he believed something, not the truth of what was said 
ii. Mutual Life Ins. V. Hillmon
· Life insurance policy case, contesting whose body was found 
· Letter where Walters says “I intend to go with Hillmon,” allowed because state of mind being states (intend) 
· Admissible to prove intention and that by matter of logic that one acted on the intention 
iii. The rule allows for inference of future action in accordance with the state of mind, but does not allow past conduct from a statement of memory 
iv. Shepard v. US
· As she was dying wife said husband poisoned her, offered to prove she didn’t commit suicide, but also can be used for truth of matter asserted, the court held it would be too hard to discern the two with limiting instruction 
· Not admissible, can use statement looking forward not backwards 
v. Three scenarios to look out for 
· Declarant making statement about own intention or plan – admissible 
· Declarant making statement about plan to do something with another person – some courts only admit against speaker, other to both people 
· People v. Alcalde majority in CA hold can use to prove speaker and 3rd party’s intention; Pheaster said admissible if corroborating evidence; majority for federal is not admissible  
· Declarant makes statement about 3rd party’s state of mind – inadmissible 
vi. California Differences 
· CEC § 1251 allows for prior state of mind if witness is not available and it is only offered to prove that state of mind 
· CEC § 1250 same as R 803 (3) – must be then existing state of mind 
b. Statements for Purposes of Medical Diagnosis or Treatment R 803 (4)
i. Elements 
· Statement being made for medical diagnosis or treatment (purpose) 
· Describes medical history, past or present symptoms or sensations, their inception, or general cause (content) 
· Reasonably pertinent to medical diagnosis or treatment 
ii. Can be about how you feel now and in the past; also can be describing another person’s condition so long as it is for medical diagnosis or treatment
iii. Doesn’t apply to the actual diagnosis or treatment, only states made to receive  
iv. California Differences 
· No CEC equivalent to R 803 (4); except CEC § 1253, which only applies to those who were minors at the time the statement was made and re abuse 
4. Recorded Recollection R 803 (5)
a. Requirements 
i. A writing containing facts that the witness once had personal knowledge of 
ii. The witness now does not have sufficient recollection to testify to those facts 
iii. The writing was made by the witness or adopted by the witness at a time when the facts were fresh in the witness’s memory 
iv. And the record accurately reflects the witness’s prior knowledge 
b. First refresh recollection, if that doesn’t work then use the exception
c. Refreshing the Recollection of the Witness R 612 
i. Can use anything to refresh the recollection 
ii. Not hearsay, because testifying to what is in the witness’s memory, not what’s in the document 
iii. If they use a writing to recollect, then they must present to opposing side and the opposition may admit into evidence if they so choose 
· Failure to produce, then court may strike in civil case, if prosecution fails to produce in a criminal case, the court must strike 
d. Determining if the writing was made while fresh in the witness’s memory is a preliminary question under R 104(a), so preponderance of evidence standard 
e. California Differences 
i. CEC § 771, if being used to refresh a witness’s recollection, the writing must be produced, and if it is not, then court must strike the evidence 
5. Business and Public Records 
a. Records of Regularly Conducted Activity R 803 (6)
i. Elements 
· Record of an act, event, condition, opinion, or diagnosis: 
· Made at or near the time of the act or event described, and by someone with knowledge 
· In the course of regularly conducted activity 
· Record was a regular practice of that activity 
· Testimony of custodian or other qualified witness, or permitted by R 902 (11), (12) [self-authentication of business records] 
· Don’t have to have a person testify for compilation of data/ records, just someone who understands 
· No lack of trustworthiness – burden is on the opponent for this element 
ii. Records must be about the business, and not in preparation of litigation, unless that is a typical practice of business 
iii. California Differences 
· CEC § 1271, the burden for trustworthiness if on the party offering the hearsay; does have to be regularly conducted activity or regularly recorded, just needs to be in regular course of business; diagnosis not included in this exception. 
· CEC § 1280, no limit on admissibility against criminal defendants, however, may be an issue with CA Const. confrontation clause 
b. Public Records and Reports R 803 (8)
i. Types of records that are admissible 
· Record of the office’s activities 
· Payroll, etc.; no limitation on this type 
· Record of a mater observed while under a legal duty to report, except in a criminal case, matter observed by law enforcement personnel inadmissible 
· Court reporter transcript, police report (except in crim. case against D) 
· Records containing factual findings from a legally authorized investigation in a civil case or if against government in a criminal case 
· Airplane board investigates airplane crash, EEOC; just can’t bring this against a D in a criminal case 
ii. No lack of trustworthiness – burden for opponent 
iii. Cannot use (6) to circumvent these limitations 
c. Absence of Entry in Business or Public Record R 803 (7) & (10) 
i. If a business typically makes records, there is an exception to the hearsay rule to show that the record does not have anything in it, when per typical practices, if something occurred there would have been a record (7) 
· Showing payments records, and there no evidence of the payment in question; or hospital admittance and no record of patient 
ii. There is a similar exception for public records (10) 
· Such as if you want to show a person doesn’t have a gun registration, and typically the state department of safety keeps records of registered guns 
J. Exceptions to the Hearsay Rule: Unavailability of Declarant Required 
1. These exceptions require that the declarant be unavailable to testify at trial 
2. Unavailability R 804 (a) 
a. A privilege applies 
b. Refuses to testify despite court order to do so 
c. Doesn’t remember 
d. Death or physical or mental illness 
e. Absent because proponent has not been able to, by process or other reasonable means, procure 
f. California Differences 
i. CEC § 240(a)(6) requires that for a witness to be unavailable for refusing to testify, they must be held in contempt 
ii. CEC § 240(a)(2) refusing to take an oath in CA makes you unavailable 
iii. CEC does not find witness unavailable for not remembering, unless it is due to a mental or physical impairment under §240(b) 
iv. CEC § 240(a)(4) witness is unavailable if proponent is unable to serve him, whereas Fed. R requires the use of other reasonable means not just service 
v. CEC § 240 (c) the witness is unavailable if he would suffer significant psychological trauma if forced to testify, or if a past trauma makes witness physically unable to testify, no Fed. equivalent 
3. The Former Testimony Exception R 804 (b)(1)
a. Declarant unavailable as a witness: Testimony that:
i. Was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and 
ii. Is offered against a party who had 
· An opportunity to examine the witness in the prior case, and their interest in examining the witness in the prior case is similar to the interest in the present case, or 
· Regarding the same subject matter and same motive to do so 
· In a civil case, against a party if they weren’t a party in the prior case, so long as there was a party in the prior case who is a predecessor in interest to the party in the present case and they have the same interest and motivation to examine the witness 
· Predecessor in interest means privity; must be same interest, not just similar interest 
· Opportunity to examine the witness does not mean the party had to examine the witness in the past trial, just that they had an opportunity to
b. Can be from a transcript, but need an exception for each level of hearsay (public records exception for the transcript) 
c. California Differences 
i. CEC § 1292 does not require the predecessor in interest to be in privity with the party, only that they have a similar interest (minority Fed. view) 
ii. CEC § 1291 if a party offers the evidence in the first trial, then their interest does not need to be the same in the second, and it is admissible against them; if the party didn’t offer the evidence in the first, then interest must be the same 
iii. CEC § 1291 only applies to depositions in other cases, but Cal. Civ. Pro. Rules tell you how to bring in depositions from same case; so as long as meet the other requirements both types of depositions admissible
4. The Dying Declaration Exception R 804 (b)(2)
a. Statement made when declarant believes death in imminent  
b. The statement must be made about cause or circumstances of death 
c. Limited to homicide criminal cases and all civil cases 
i. Criminal attempted murder case ≠ homicide case 
d. Surprisingly, the person doesn’t have to actually die, just needs to be unavailable 
e. California Differences 
i. CEC § 1242 does not require the case to be a homicide case for it to be admissible; but the rule suggests that the person must die for it to be admitted 
5. The Declaration Against Interest Exception R 804 (b)(3)
a. A reasonable person would only have made the statement if it were true, because it was against their proprietary or pecuniary interest 
i. Must have been against the party’s interest when the statement was made 
b. If it is offered in a criminal case and tends to expose declarant to criminal liability, then it must be supported by corroborating circumstances that clearly indicate trustworthiness
c. California Differences 
i. CEC §1230 draws the exception more broadly allowing the statement to be against a social interest (hatred, ridicule, or social disgrace in the community)
d. Don’t confuse this with party admissions 
6. The Forfeiture by Wrongdoing Exception R 804 (b)(6) 
a. Statement offered against a party that wrongfully caused the declarant’s unavailability, and did so intending the result 
b. Not a matter of reliability, but rather a matter a fairness, because no one should gain an advantage by wrongful conduct 
c. California Differences 
i. CEC § 1350 is much narrower and only applies in criminal cases for a serious felony; must either kidnap or kill the declarant, not just do something nasty 
K. The Residual Exception (R 807)
1. Gives judges the discretion to create an exception in certain situations 
a. If the hearsay doesn’t fit into an exception, but looks as reliable as the hearsay allowed from 803 and 804, the judge may admit it 
b. Offered of evidence of a material fact 
c. It is more probative than other evidence that could be used to prove fact; AND 
d. Admitting it will best serve the purpose of these rules and in the interest of justice 
2. Advisory committee considering changing and dropping this exception, however Congress wanted it to be used sparingly 
3. California Differences 
a. There is no residual exception rule, however CEC § 1228 allows for child statements regarding sexually oriented crimes, which is limited to only criminal cases where the defendant has made a confession 
L. The Hearsay Rule and the Constitution 
1. Only applied in criminal cases 
2. Confrontation Clause: offered against defendant 
a. Separate objection, even if pass hearsay may be inadmissible under confrontation 
b. Crawford v. Washinton
i. You have a violation of the confrontation clause only where the hearsay is testimonial in nature 
c. Testimonial in nature means: 
i. When the police collect statements from witnesses to build a case against the defendant, which are testimonial 
· Can include affidavits 
ii. Which differs from information the police collect from an ongoing emergency, which is not testimonial 
d. To violate the confrontation clause: 
i. The declarant must be unavailable and 
ii. No prior opportunity to cross-examine the witness 
e. Former testimony exception is built to avoid confrontation clause violations 
3. Due Process: offered by defendant, and evidence excluded 
a. Violation of due process – right to present a defense 
b. Chambers v. Mississippi 
i. Defense calling McDonald as an adverse witness, because McDonald confessed to crime D is being charged with 
ii. McDonald repudiates his confession, and the D wants to attack his credibility, but the trial court prevents the D from conducting this examination because at the time in Miss. a rule of evidence did not allow you to attack own witness 
iii. D wanted to admit evidence of McDonald telling his friends he shot the V, the trial ct. did not admit because no exception in Miss. for against penal interest 
iv. SCOTUS held that by denying this evidence to be admitted, the court had denied the D his right to due process 
IV. Evidence of Character, Uncharged Misconduct, and Similar Events 
A. Prohibited Uses R 404 (a)(1)
1. Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character trait 
a. Cannot admit evidence that the defendant is a bad person, and therefore committed the murder or crime 
b. Cannot admit evidence that a person usually is a poor driver, so therefore he was the one who committed vehicular manslaughter 
c. Cannot admit evidence that a person is a careless person and therefore was negligent on the day in question 
2. Issues with character evidence 
a. Decision of jury should be on what the person did, not who they are 
b. It moves the jury off track from deciding whether the person did the thing they are charged with; Jurors can be swayed by character evidence 
B. Definition 
1. It is evidence that makes a general statement about a person that conveys a moral or ethical judgement about the person 
2. Propensity evidence – describing a characteristic of a person that makes them have a propensity to do certain conduct 
a. Used to prove certain action or conduct on an occasion 
b. General conduct = character 
C. Character Evidence Exceptions R 404 (a)(2)
1. Admissibility depends on the purpose for which it is offered 
2. Conduct 
a. The defendant in a criminal case can offer character evidence on his own behalf 
i. The evidence must go to some pertinent trait of the conduct the D is trying to prove, and the W must have personal knowledge of the D’s trait 
ii. If the D does that, then the prosecution can present evidence of rebuttal either by cross-examination of witness or bringing own witness 
· The rebut can only be on character evidence D was trying to prove 
iii. Courts will permit limited questions on redirect about the specific incidents brought up by cross 
b. The defendant in a criminal case can offer character evidence of the victim if it is pertinent to the case 
i. If the D offers this evidence, then the prosecution can rebut by cross-examining witness to bringing other witnesses 
· The P can bring in evidence of specific instances on cross-examination 
· On direct examination only opinion or reputation 
ii. Also, the P may offer evidence of the D having the same trait 
iii. Also, in a homicide case the P may offer evidence of the V’s trait of peacefulness to rebut evidence that V first aggressor 
c. California Differences 
i. CEC § 1103 (b) when D admits evidence of V’s violent character, then P can offer evidence of D’s violent character, but not any other traits 
ii. No comparable CA rule to homicide first aggressor fed. rule for V 
3. Credibility of Witness 
a. Covered in witness credibility 
4. Character 
a. When it is specifically at issue in the case, meaning it is an element of the legal rule governing the case, then it is admissible 
i. Such as negligent entrustment or defamation defense of truthfulness 
D. Proving Character Evidence R 405
1. By Reputation or Opinion 
a. On direct examination you can only ask about the reputation of the person or about the witness’s opinion of the person 
b. Must show that the witness has the personal knowledge to testify to such, show that they are from the community and have been there for enough time to have this knowledge 
c. Also, must prove that the testimony fits within R 803 (21) reputation exception to hearsay 
2. By Specific Instances of Conduct 
a. This is limited to when the person’s character or character trait is an essential element of a charge, claim, or defense; or on cross-examination 
b. [bookmark: _GoBack]The law is clear that when you’re asking about specific instances on cross-examine, it is only to impeach witness and going to credibility of the character witness, it is not admissible to show the specific instance of conduct occurred 
i. The prosecutor must have a good faith belief when asking these questions that the conduct occurred, because must only use for poking holes, even though jury may draw inferences from the D’s conduct 
3. California Differences 
a. CEC § 1102 (b) and § 1103 (b) specific instances are not allowed concerning a defendant’s conduct 
b. CEC § 1103 (a) if D brings in evidence of V’s character, then P can use specific instances no matter if it is on cross- or direct examination 
4. Michelson v. US
a. Prior to evid. rule for character evidence, but lays out the way its perceived 
b. Character trait must be probative of the conduct it is offered to prove 
c. P in this case asked witness about specific instances of D being arrested to prove the W did not know that much about D’s reputation, b/c hadn’t heard of them 
d. Allowed to show lack of personal knowledge of D’s reputation 
E. Exception to Character Evidence Limitation of 404 in Specific Cases 
1. Defendant doesn’t have to offer character evidence first for the prosecution to offer evidence of such traits, however limited to specific instances evidence 
2. If the charge or claim is about sexual assault, you can bring in any prior instances of sexual assault as defines by R 413 (d) [which includes child molestation]; however, if the crime or charge is child molestation you can only bring in evidence of child molestation as defined by R 314 (d) [so no instances of adult assault]
3. Sexual Assault or Similar Cases R 413
a. The prosecution can offer evidence of the defendant’s prior sexual assaults and con only use specific instances of that nature 
4. Child Molestation of Similar Cases R 414
a. The prosecution can offer evidence of the defendant’s prior molestation and con only use specific instances of that nature 
5. Civil Cases of Sexual Assault Child Molestation or Similar R 415
a. The prosecution can offer evidence of the defendant’s prior sexual assaults or molestations and can only use specific instances of that nature 
6. These rules are governed by 104(b) preliminary q, so the burden to prove the previous act occurred is sufficient to support a finding; so just b/c a prior charge failed by prosecution not proving beyond a reasonable doubt means it may still be admissible  
7. California Differences 
a. There is no equivalent to R 415 for civil cases in California 
b. CEC § 1109 has a similar exception to 413 and 414 for domestic violence cases, however federal does not unless sexual assault (no exception for regular assault) 
8. Sex Offense Cases: The Victim’s Sexual Behavior Predisposition R 412 
a. Evidence of victim’s sexual behavior or sexual predisposition inadmissible 
b. Exceptions 
i. Criminal cases, if offered to prove that someone other than D was the source of semen, injury, or other physical evidence; specific instances of V’s sexual behavior toward D to prove consent; exclusion would violate Const. right 
ii. Civil cases, if the probative value outweighs the danger of harm; or if the victim has placed his own reputation in controversy 
c. California Differences 
i. CEC § 1106, the civil cases probative value exception does not apply, however the other exceptions do 
F. Crimes Wrongs or Other Acts R 404 (b)
1. Evidence of a person’s crime, wrong, or other act is not permitted to prove a person’s character to prove conduct, but it may be admissible to prove: motive, opportunity, intent, preparation, plan, knowledge, identity (signature, MO – motis oporendi), absence of mistake, or lack of accident. 
a. If the P can think of a way to show that the evidence is offered to prove one of the above, and the judge finds that the evidence’s probative value is not outweighed by undue prejudice, the P can get the evidence in (R 403 issue) 
b. For MO must show that the evidence is so similar to the past crime and that there is something unique about it, not how all crimes of that type are committed 
2. Robbins v. State 
a. D’s step-daughter with bruises after left in his care, says it is from CPR 
b. P brings in evidence of two other instances similar 
c. Admissible under the doctrine of chances (corpus delicti) 
d. The chance he didn’t harm the baby is so small with how many times it occurred 
e. Logically different than saying evidence is offered to prove he is a child abuser 
3. Huddleston v. US
a. D being prosecuted for knowingly possessing and selling stolen merchandise 
b. D claiming that didn’t know the tapes were stolen
c. P offers evidence that two months before the attempted sale by the D, the D had received a lot of TVs from same source and tried to sell them for $28 
d. Not admissible to prove dishonest guy if we assume TVs stolen 
e. May be admissible for knowledge, if it can be proven that he knew TV stolen, because same source so tends to show he knew tapes also stolen 
f. SCOTUS held this is a 104(b) issue, so as long as you can show that the preliminary fact occurred by a sufficient to support a finding standard, that is enough to admit the evidence 
G. Distinguishing Character Evidence from Habit Evidence 
1. Character evidence makes a general statement about a person and conveys a moral or ethical judgement about them; is a form of propensity evidence, describes the person has a propensity to act in a certain way; character not admissible to prove conduct 
2. Habit Evidence R 406
a. Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness 
b. Admissible to prove conduct; also, a form a propensity evidence; unlike character, doesn’t make a general statement, but rather more specific, it describes a specific conduct that occurs in specific situations 
i. Habit is neutral, doesn’t make a moral or ethical judgment 
· D is a bad driver v. D always drives 45 mph on Olympic when late to class 
c. The habit is habitual, so evidence that reflects habit is if it occurs a lot; person engages in the conduct a lot of times (modest amount ≠ a lot; 3 times not enough)
i. If it has only occurred a few times, then it is not considered habit evidence 
H. Similar Events Evidence 
1. There is no rule about this; basic rule of applying relevancy to the evidence 
2. For evidence to be relevant, it should be about the people in the case; however, evidence about other events and other people may be relevant because they are so similar to the instant case; also look at timing 
3. There is no standard, so have to argue that events are so similar to make it relevant 
V. Exclusion of Other Relevant Evidence for Policy Reasons 
A. Afraid of social consequences if the evidence is admitted, so inadmissible for policy 
B. Subsequent Remedial Measures R 407
1. When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove: 
a. Negligence; culpable conduct; a defect in a product or its design; or a need for a warning or instruction. 
b. But, the court may admit this evidence for another purpose, such as impeachment – or if disputes – proving ownership, control, or the feasibility of precautionary measures 
2. Applies to strict liability cases 
3. There is a timing issue that we must pay attention to; injury, then remedial = inadmissible; if the measure is taken before the harm, then admissible 
4. Admissibility is dependent on what it is offered to prove 
5. Tuer v. McDonald
a. Medical malpractice case; hospital changes policy for blood thinners after dies
b. Feasibility of Precautionary Measures
i. When a D says a certain way of doing something is not possible, then the P can admit evidence that after the incident they implemented the way of doing that thing; can’t be a discretionary choice; must be D saying not feasible 
· Feasibility means more than thinking the choice they made was safe, but rather have to say no possibility (safest choice v. only possible way) 
ii. Only admissible when D makes a defense that it was not possible to implement that measure, then the evidence is admissible, denying negligence is not enough 
c. Impeachment 
i. Subsequent remedial measure evidence is not ordinarily admissible for impeachment if it is offered for simple contradiction of a D’s testimony 
6. The evidence is inadmissible if it is leading directly to negligence, however, if it implies negligence indirectly and offered to prove something like control, then it is admissible 
7. California Differences 
a. CEC §1151 does not apply to strict liability cases 
C. Compromise and Payment of Medical and Similar Expenses 
1. Compromise Offers and Negotiations R 408 
a. Evidence that a party made an offer to compromise a disputed claim is inadmissible to prove the validity or the amount of the disputed claim or to impeach a prior inconsistent statement or a contradiction 
i. Validity goes to whether the P has a valid claim, damages 
ii. Applies to the conducts and statements made during negotiation 
b. This rule only applies when there is a threat of lawsuit or a claim has been filed and if it is in dispute (something is disputed – liability, amount, etc.) 
i. If the D is not disputing anything, then admissible 
c. Applies to negotiations of both completed and unsuccessful efforts 
i. Except in a criminal case when it is related to a claim by a public officer in the exercise of its regulatory, investigative, or enforcement authority 
d. When you ask for something in return, not being humanitarian, R 408 applies 
e. Exceptions for when purpose such as witness’s bias or prejudice, undue delay, or obstructing a criminal investigation or prosecution
i. Witness bias does not mean you can admit to impeach prior inconsistent state. 
2. Offers to Pay Medical and Similar Expenses R 409 
a. Property damage expenses not similar to medical expenses 
b. Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury 
i. Not referring to settlement offers; rather humanitarian efforts 
c. Doesn’t cover any conduct or statement made with the offer, just the offer itself 
d. Only applies if speaker doesn’t ask for anything in return 
3. California Differences 
a. CEC § 1160 is a sympathy rule that makes expressions of sympathy inadmissible 
D. Plea Evidence R 410 
1. In civil and criminal cases, evidence of the D making a plea of guilty that is later withdrawn, made a plea of nolo contender (no contest), or made a statement to a prosecutor in connection with the plea is inadmissible [comparable to R 408] 
2. Statements that are also inadmissible 
a. A statement made during a proceeding on a plea withdrawn or nolo contender under FRCP 11 or a comparable state procedure OR 
b. A statement made during plea discussions with an attorney for the prosecuting authority, if the discussion did not result in a guilty plea or they resulted in a later withdrawn guilty plea (doesn’t apply to police officers, etc.) 
3. If there is a guilty plea and the D is convicted, then the states and plea are admissible 
4. Only inadmissible against the party who made the plea, however, it would probably be inadmissible under hearsay if tried to bring against another [403 issue]
5. Messanatte 
a. SCOTUS held that a person can waive the R 410 rights to have a statement made during the negotiation excluded and be used against you at trial if you testify inconsistently; so if you waive your R 410 rights and then withdraw plea, any statements made during the neg. inconsistent with trial testimony are admissible 
6. California Differences 
a. CEC § 1153 only offers to plea or nolo contender pleas are inadmissible, and says nothing about statements, but the courts have said that doesn’t make sense, so they make the statements inadmissible as well 
E. Evidence of Liability Insurance R 411
1. Not admissible to prove liability, but admissible for other purposes such as proving a witness’s bias or prejudice, agency, ownership, or control 
2. Don’t want to have jury hold D liable just because they have insurance 
3. Even if you mention insurance, the court will call a mistrial if not under exception 
VI. Examining a Witness
A. Mode of Examining a Witness 
1. Mode and Order of Examining Witness and Presenting Evidence R 611
a. The court should exercise discretion when running the court room, exercising reasonable control over the mode and order of examining witnesses and presenting evidence so as to 
i. Make those procedures effective for determining the truth 
ii. Avoid wasting time 
iii. Protect witness from harassment or undue embarrassment 
b. On cross examination the attorney should stay within the scope of the direct examination 
i. Unless the judge allows the attorney to go beyond the scope, but you may not ask any leading questions 
c. Leading questions should not be used on direct examination except as necessary to develop the witness’s testimony. The court should allow leading questions 
i. On cross-examination AND 
ii. When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party 
· Hostile witness means the witness is hostile to your questioning and obvious to the judge 
· Adverse party= other side 
· Witnesses that need help, the judge will also permit leading questions for them (children, elderly, mentally handicap) 
2. A leading question is one that suggests the answer in it; we want the evidence to come from the witness not the lawyer, but on cross the attorney will need to push/ pry 
3. Types of objections: ambiguous/ unintelligible; confusing; misleading; argumentative; compounding; assumes facts not in evidence; cumulative (waste of time); asked and answered; calls for a narrative 
4. The scope of the cross is limited to direct and the scope of redirect is limited to cross 
B. Impeachment 
1. Any party may attack a witness’s credibility 
a. US v. Hogan 
i. W makes a statement that he later recants, making statements at trial to opposite, P calls W and offers evidence of prior state to impeach 
ii. Court held that a party cannot call a hostile witness for the primary purpose of eliciting otherwise inadmissible impeachment testimony, for such a scheme merely served as a subterfuge to avoid the hearsay rule 
· If you know W will respond in a certain way, cannot elicit testimony for the sole purpose to bring in evidence otherwise inadmissible to impeach 
2. Impeachment Analysis 
a. What is the evidence? 
b. Is it offered to support the credibility of a witness? If so, has credibility been attacked? 
i. You cannot offer evidence to support credibility unless credibility has been attacked 
c. If it offered to impeach credibility? Is so, determine the method of impeachment and ask, if the evidence relevant and admissible under the law governing this method? To determine its relevance, apply the principle of R 401. To determine admissibility as: 
i. Does the law for the method in question require that proof of the impeaching facts be elicited during cross-examination of the witness being impeached, or does the law permit proof from other sources (extrinsic evidence – i.e. statements of witness made outside of trial, other witnesses, etc.) 
· If the rules say you cannot use extrinsic evidence, then you can only impeach the witness from asking them a question 
ii. Are all other foundational requirements for this method of impeachment satisfied? 
d. Would admission of the evidence violate any other rules, i.e. R 403? 
C. Witness’s Character 
1. When attacking credibility, you use character evidence, looking at the evidence to attack or support the witness’s character for truthfulness or not truthfulness 
a. If party in case character being attacked as witness, remember R 403 
2. Reputation or Opinion Evidence R 608 (a) 
a. A witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character. But, evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked 
i. Does not apply to any other character traits except truthfulness, so cannot bring in evidence of carelessness, violence, etc. (only credibility) 
3. Specific Instances of Conduct R 608 (b) 
a. Except for a criminal conviction under R 609, extrinsic evidence is not admissible to prove specific instances of witness’s conduct in order to attack or support the witness’s character for truthfulness. But the court may, on cross-examination allow specific instances to be inquired into if they are probative of the character for truthfulness or untruthfulness of: 
i. The witness; or 
ii. Another witness whose character the witness being cross-examined has testified about 
b. By testifying on the matter, a witness does not waive any privilege against self-incrimination for testimony that related only to witness’s character for truthfulness 
c. Extrinsic evidence is any evidence not from the witness’s mouth 
4. California Differences 
a. CEC is more restrictive, impeachment of witness within specific instances of conduct is not recognized unless conviction (later) 
b. CA Const. says that in a criminal case all relevant evidence is admissible, therefore can ask witness about specific instances of their own conduct that goes to truthfulness. The Const. says in criminal case evidence is admissible as long as don’t have an exception that applies 
5. Past Criminal Convictions R 609 
a. Rule that regulates when you can impeach a W with their past conviction of crime; does not apply to arrests, only convictions 
b. Assumption that if someone has a conviction, then they are not a law-abiding citizen, so they will be more likely to perjure themselves 
c. In R 608(b) limiting specific instance because this would take a lot of time and need to call of these witnesses, but under R 609, there is no doubt because the D was convicted or plead guilty, so no limit on extrinsic evidence under 609 
i. Can have W admit, can get a certified copy, or another W can testify 
d. The conviction was for a crime of dishonesty or false statement 
i. Impeaching D: Admissible, no discretion to exclude for unfair prejudice 
ii. Impeaching other W: Admissible, no discretion to exclude for unfair prejudice 
e. The conviction was for other crimes punishable by death or imprisonment in excess of a year (felonies) 
i. Impeaching D: Admissible only if prosecution shows probative value outweighs danger of unfair prejudice 
ii. Impeaching other W: Admissible unless party opposing impeachment shows, under R 403, that unfair prejudice, etc., substantially outweighs probative value 
f. The conviction was for other crimes not punishable by death or imprisonment in excess of a year (misdemeanors) 
i. Impeaching D: not admissible 
ii. Impeaching other W: not admissible 
g. Limit on Using Evidence after 10 Years R 609 (b) 
i. If more than 10 years passed since conviction or release from confinement for it, whichever is later, then the evidence is inadmissible 
ii. Exceptions for if its PV, supported by specific facts and circumstances, substantially outweighs it prejudicial effect; and the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use 
h. Preserving the Right to Appeal 
i. Luce v. US 
· D asks the court to make a preliminary decision on whether impeachment evidence of prior conviction admissible; court refuses; D doesn’t testify 
· The court holds that to raise and preserve for review the claim of improper impeachment with a prior conviction, the D must testify
i. California Differences 
i. CEC only felony convictions may be admissible to impeach, unless it in a criminal case, because all relevant evidence is admissible, unless unfair prejudice substantially outweighs probative value (burden on objecting party)
· Mere negligence not allowed to impeach witness; nor misdemeanors § 788
ii. In CA no comparable rule to R 609 (b), so UP > PV not PV > UP
6. Religious Beliefs or Opinions R 610
a. Evidence of a witness’s religious belief or opinion is not admissible to attack or support a witness’s credibility
b. If using to impeach through a different direction (bias), not because of their belief, then it may be admissible 
D. Bias, Motive, and Interest 
1. There is no federal rule regarding such 
2. US v. Abel
a. D charged with bank robbery; alleged accomplice testifies for P to impeach D, and D has own witness testify to impeach accomplice, then accomplice testifies again to impeach that they are all in same gang that’s virtues are to lie, cheat, steal
b. SCOTUS holds there is no rule regulating bias evidence, but the courts have allowed it before the rules were enacted, so it can be admitted (common law) 
c. So, extrinsic evidence allowed to show bias; only limit is R 403 
E. Impeachment by Contradiction 
1. A witness testifies to A, you offer evidence to impeach witness by offering evidence that previously witness’s prior statement actually said B 
a. Goes to credibility because either lying or mistaken, so if lying or mistaken about one thing may be lying or mistaken about other things they testified to as well 
2. There is no federal rule limiting this, but there is a common law rule 
3. Extrinsic evidence is inadmissible to contradict on a collateral matter 
a. Collateral matter is come fact that is not material to the issues in the present case, and it says nothing about the witness’s credibility other than to just contradict the witness 
4. Things to look at: 
a. Impeachment by contradiction 
b. The impeachment evidence is extrinsic evidence 
c. The evidence goes to a collateral matter 
F. Prior Statements of Witness 
1. Prior Inconsistent Statement R 613
a. Offered to attack the credibility of the witness; self-contradiction 
b. Extrinsic evidence of prior inconsistent statements will be inadmissible if it goes to a collateral matter 
c. The opposing attorney must be shown the prior statement 
d. For extrinsic evidence, witness must have a chance to explain or deny the statement and opposing party given opportunity to examine the witness about it 
e. Hearsay – pay attention for these issues 
i. If the statement is being offered to impeach, it is not being offered to prove the truth of the matter asserted; however remember R 403
· It is being offered just to prove the statement was made 
· So, it is not hearsay under R 801(c)
· So, even if it’s not under R 801(d)(1), then it is not hearsay if offered only to impeach; if offered to prove truth of the matter asserted then hearsay 
ii. Remember R 801(d)(1) prior statements of a witness – hearsay 
· If you have an in-court witness, who is subject to cross-examination, evidence of a prior inconsistent statement made while under oath (trial, deposition, hearing) is not considered hearsay
f. Under 613 (a) the inconsistent statement comes from cross-examination 
g. Under (b) the statement comes from extrinsic evidence, so you have to give the witness an opportunity to deny or explain the statement, but doesn’t have to be before the statement is brought into evidence 
i. But, cannot bring the evidence in after the witness is excused 
h. US v. Owens 
i. Beaten up at work, suffered from memory loss 
ii. During an interview with FBI at hospital he doesn’t remember who attacked him, during a second interview he says he remembers it was Owen; at trial he doesn’t remember attack, but remembers telling FBI it was Owen; on cross- he doesn’t remember anyone else visiting him or any suggestions made 
iii. Court held this was admissible under R 801(d)(1)(C)
i. Testimony that a person doesn’t remember saying something is not necessarily an inconsistent statement, depends on timing 
j. Under R 806, if hearsay evidence is admitted under R 801(d)(2)(C)-(E), then may admit evidence of declarant’s inconsistent statement as if they were there to testify regardless of when the statement was made or if they can explain/ deny
k. California Differences 
i. Remember under CEC § 1235 there is a broad prior inconsistent statement exception to hearsay, and it doesn’t have to be under oath, any prior inconsistent statement is admissible 
2. Prior Consistent Statement 
a. This evidence is being used not to impeach, but to support credibility; only admissible if the credibility has been attacked 
b. Evidence is only admissible if it is admissible to prove both the truth of the matter asserted and to support credibility of witness 
i. Either it is admissible for both purposes or none at all 
c. Under R 801(d)(1)(B) for prior consistent statements, statement is not hearsay if: 
i. The speaker is testifying at trial 
ii. The speaker is subject to cross examination 
iii. The statement is consistent with trial testimony 
iv. The evidence is to rebut an expressed or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying 
d. Tome v. US 
i. The timing of when the prior consistent statement was made is key to its admissibility; If the statement is made prior to the alleged fabrication, then it would be admissible 
ii. The court held the child’s statement was admissible, because she said the same thing at trial that she did prior to the alleged coaching 
iii. Anything said after coaching though could be affected by the coaching so it would be inadmissible 
e. California Differences 
i. CEC § 1236 almost same as federal R, timing is what makes it admissible 
VII. Lay and Expert Witnesses 
A. Generally, we do not want a witness to give their opinion 
1. Only allow opinion testimony (expert or lay) when it will be helpful to the jury, if the jury can’t do it without the opinion (if it can do without – inadmissible) 
B. Lay Opinion R 701 
1. If you are not an expert, the court will allow a law witness to give an opinion only when: 
a. Rationally based on the witness’s perception 
i. Personal knowledge: saw, heard, tasted, smelled, felt 
ii. Rationally based on the perception means two things: 
· There has to be a logical connection between what the witness perceived and the opinion the witness is producing from the perception 
· The witness had sufficient perception to logically allow the witness to draw this opinion 
· Known a person long enough, or if a single instance, saw the incident clearly (focused) 
b. Helpful to clearly understanding the witness’s testimony or to determining a fact in issue 
i. Means the witness’s opinion is giving the jury something they could not do for themselves; It is giving the jury some inference or opinion they could not draw for themselves 
ii. If the jury can reach the opinion based on the facts the witness perceived, then the opinion is not helpful, so the witness would just be able to testify to what they perceived 
c. Not based on scientific, technical, or other specialized knowledge within the scope of R 702 
2. Lay witnesses are typically allowed to testify on: 
a. Speed of vehicle 
i. Estimating the speed of a car is something witnesses are not able to put into words of all their perceptions that led them to conclude how fast the other car was going, so they are allowed to state opinion and how they came to it 
b. Level of intoxication 
c. Opinion of emotional state 
C. Expert Opinion R 702 
1. Requirements 
a. Must be qualified 
b. Must be helpful to the trier of facts 
i. Bring their specialized knowledge to bring on the facts and tell the jury something they could not discover on their own 
c. Sufficient facts or data for the opinion 
d. The testimony is the product of reliable principles and methods 
e. The expert has reliably applied the principles and methods to the facts of the case 
2. Qualifying an Expert 
a. Get the witness to state all of their qualifications that establish that they have specialized knowledge, which can be from personal experience, doesn’t have to come from school; must testify to area qualified in, don’t need exact qualification for general knowledge (dr. need not be plastic surgeon to know general surgery procedures) – depends on question being asked; foreign lang. must be fluent  
b. Can start out by asking the expert to give the opinion and if the opposing counsel doesn’t object can move on 
c. Attorneys typically start out by having witness qualify themselves so jury hears 
3. Reliability of Expert Opinion 
a. The reliability of expert witnesses is something the jury cannot judge, because they are not experts; not in a good position to weigh the evidence, nor is judge 
b. Frye Test: 
i. For scientific evidence, will only accept it if it’s generally accepted in the field of science it comes from 
ii. Minority Fed. rule, California still follows this test
c. Daubert v. Merrell Pharmaceuticals
i. Pregnant moms took an anti-nausea drug, babies born w/ horrific birth defects
ii. P offered expert testimony based on lab studies that demonstrated the drug caused birth defects in lab animals; evidence excluded based on Frye test  
iii. SCOTUS reverses, since Frye decision FRE enacted although says nothing about the reliability of expert opinion 
iv. Court’s new test would have you look at: 
· Is the evidence relevant? 
· Was the evidence produced by valid scientific methods? 
· Was the method tested? 
· Was there peer review in publication? 
· Submitting it for scrutiny 
· Is there a known error rate? Or some other standard for judging its accuracy? 
· Is there a reasonable level of acceptance in the scientific community? 
· Not general, but reasonable, so when brought up it has an engaged discussion 
v. This is a reversal of the Frye test, and it was determined that must look to see if it was relevant/ valid. The factors of validity are flexible, so if stronger in one can off-set if weaker in another 
d. Kumho Tire 
i. Held that the Daubert factors for determining when scientific evidence is reliable should apply to ALL expert evidence, not just scientific evidence
e. Then there was the amendment to 702, which added subsections (b) – (d), which (c) and (d) talk directly about reliability 
i. The court still focuses on the Daubert factors for scientific evidence 
ii. For other areas, the court precedence determines what you consider for reliability 
iii. One of the most controversial has to deal with forensic science (fingerprints, hair samples, etc.) – no rule on such right now 
f. Reliability is a preliminary fact under R 104(a), so it’s a preponderance of evidence standard 
4. Bases of an Expert’s Opinion Testimony R 703
a. An expert must have a basis for his or her opinion 
b. There are three possible basis for an expert opinion 
i. Personal knowledge 
· Facts or data the expert personally observed 
ii. Expert was made aware of the facts or data 
· At the trial other witnesses have testified to certain facts, and then an expert who has no personal knowledge, was then told what the other witnesses have observed, and testifies to his/ her opinion 
· Hypothetical presented to expert based on other witness’s facts 
· Must be based on all the evidence or facts from prior testimonies, cannot leave certain facts out 
iii. Inadmissible evidence 
· So long as experts in the particular field would rely on those facts or data when forming an opinion 
5. Opinion on an Ultimate Issue R 704
a. An opinion is not automatically objectionable just because it embraces an ultimate issue so long as it meets the other elements 
i. If all the other elements are satisfied, the expert may give an opinion as to an ultimate issue (i.e. coroner saying whether homicide or accident) 
b. Exception, in a criminal case the expert should not state an opinion as to whether the defendant did or did not have a mental state or condition that constitutes an element of the crime charges or of a defense. Those matters are for the jury 
i. Can’t give an opinion as to whether the D had the requisite mental state to commit the crime 
6. Disclosing Facts or Data Underlying Expert’s Opinion R 705 
a. Unless the court orders otherwise, an expert may state an opinion – and give the reasons for it – without first testifying to the underlying facts or data. But, the expert may be required to disclose those facts or data on cross-examination 
i. Can admit opinion based on inadmissible evidence, but the cross-examiner can ask you about it, meaning they are waiving objection to inadmissibility 
7. Exceptions to the Rule Against Hearsay – Statements in Learned Treatise, Periodicals, or Pamphlets R 803 (18) 
a. If you are examining an expert and there is a learned treatise in the field (accepted book) then the expert can read from the book during their testimony 
i. So, when an expert doctor says one thing, and then there is an accepted medical textbook that says something else, then you may read from the text 
8. Court-Appointed Expert Witness R 706 
a. The court may admit an expert witness if they think it is necessary to receive a neutral opinion 
VIII. Privileges 
A. Most of the rules have to deal with the reliability of evidence, but privileges have nothing to do with reliability; it is rather based on a policy decision that there is certain evidence (usually communication between individuals) that we should not admit in court, even if it is relevant, because it may undermine the relationship between the people someday 
B. Congress gave the power to make policy decisions through the FRE 
1. The FRE give the courts power to establish privileges. The federal courts recognize attorney-client, spousal, psychotherapist-patient, clergy-penitent, and social worker-client privileges.
2. In civil actions under diversity jurisdiction, state privileges apply in federal court FRE 501 (substantive law of state) 
C. Attorney Client Privilege 
1. A communication between attorney and client or their representatives intended by client to be confidential and made to facilitate legal services is privileges in all civil and criminal proceedings unless waived by the client 
a. What the lawyer and client say to each other in confidence is protected. Only communications. Say or write to one another. 
b. If the client hands the lawyer an object, the thing (physical evidence) is not a communication 
c. Only the client may waive this privilege 
2. Corporation and Attorney Client Privilege 
a. Federal: privilege applies to communication from employees/ agents if they were authorized by the corporation to make the communication to the lawyer on behalf of the corporation 
b. California: privilege applies to communication from employee/ agent if she is the natural person to speak to the lawyer on behalf of the corporation in the matter (e.g. the corporation’s in-house counsel or CEO), or employee/ agent did something for which the corporation may be held liable and the corporation instructed her to tell its lawyer what happened. As applied, there is no significant difference in the scope of these standards 
c. Both are saying those authorized to speak, which are basically those listed in CEC 
d. Under both CEC and Federal there is no privilege for mere witness who happens to be an employee 
3. The scope of the attorney client privilege is very broad  
a. It includes both the representatives or agents of the attorney or client who are hired to work on the case 
i. A representative or agent of the attorney are any person hired to work on the case (paralegal, doctors, etc.) 
ii. A representative or agent of the client is any person working for the client who is assigned to work on the case (client’s secretary, manager, etc.) 
iii. Confidential communications between any of the attorney’s, client’s representatives are protected by the attorney client privilege 
· As long as it is meant to be confidential and to facilitate legal services 
4. Confidential Communications 
a. Must have been intended to be confidential 
i. It is an objective standard of intent 
· It is not a subjective intent, so if the statement is made in crowded room while shouting, then the court will most likely hold it is not confidential because people who intend the conversation to be confidential tend not to shout in crowded rooms 
· Look to see if a reasonable person would communicate in such a way to ensure confidentiality 
· Look at the circumstances and whether they suggest the communication was meant to be confidential 
· If they are speaking in a way that a reasonable person would not be able to figure out what they are saying, then it would be privileges 
· If all those present are covered by the privilege, then the communication is privileged 
b. The purpose of the communication must be professional legal services 
i. Social communications are not privileged 
ii. It has to be a professional conversation 
iii. Preliminary interviews of prospective clients are protected because intended for professional legal services 
5. Privilege Survives 
a. The privilege survives the attorney client relationship, even if the relationship ends 
i. Even if the client fires the attorney or the client dies 
ii. Want to facilitate the conversation and the client will only speak honestly if the client doesn’t have to worry about the privilege ending 
6. Exceptions 
a. Federal and California: Privilege does not apply to where (i) professional services were sought to further crime or fraud, or (ii) two or more parties consulted an attorney on a matter of common interest and the communication is offered by one of these parties against another, or (iii) communication relates to alleges breach of duty between lawyer and client 
i. Where the lawyer’s services were sought to further a crime or fraud 
ii. Asking for advice, when the lawyers services will not be employed to furnish the crime, then the privilege applies 
iii. When the advice is just about legal strategy, that is not in furtherance of a crime, then the privilege applies 
b. Additional exceptions in California only: privilege does not apply where lawyer reasonably believes disclosure of communication is necessary to prevent crime that is likely to result in death or substantial bodily harm 
i. If the lawyer reasonably believes that disclosing the crime is necessary to prevent a substantial bodily harm, then the lawyer may disclose act 
c. Breach of duty between lawyer and client 
i. Communications in relation to an alleged malpractice or breach of duty, are not privileged
D. Psychotherapist-Patient and Social Worker-Client Privilege 
1. A communication between psychotherapist and patient, or licensed social worker and client, intended by patient/ client to be confidential and made to facilitate rendition of professional psychological services is privileged in all civil and criminal proceedings unless waived by the patient/ client 
a. Same basic rules as for Attorney-Client privilege, i.e. patient/ client must have intended that communication be confidential and purpose of communication must have been to facilitate professional services 
2. Exception 
a. Federal and California exceptions for both privileges: (i) where the patient puts his physical or mental condition in issue, as in a personal injury suit, (ii) where professional services were sought to aid in crime or fraud or to escape capture after a crime or tort, (iii) in case alleging breach of duty between patient and doctor or psychotherapist, as in a malpractice action 
b. California only: (i) psychotherapist privilege does not apply if the psychotherapist has reasonable cause to believe that the patient is a danger to himself or others, and that disclosure is necessary to end the danger, (ii) doctor-patient privilege does not apply in criminal cases or to information that doctor is required to report to a public office (e.g., gun-shot wounds and some communicable diseases) 
i. Personal injury cases, malpractice, criminal cases, the privilege does not apply 
3. If a psychotherapist or social worker is hired by an attorney, then the privilege is stronger, because protected by the attorney client privilege 
a. If the doctor is hired to be an expert, then it is not covered 
4. Communication 
a. Must be intended by patient/ client to be confidential 
i. Once designated as an expert, the communication is not intended to be confidential 
b. Information conveyed to doctor must be pertinent to diagnosis or treatment 
i. Only information disclosed that is going to be used for the diagnosis or treatment 
E. Doctor-Patient Privilege 
1. There is no doctor-patient privilege under the FRE, but most states, including California, have adopted the privilege. Remember that, in a federal court action arising under diversity jurisdiction, you will apply state privilege law. Where the privilege applies, here is the law: 
a. A patient has a privilege to prevent disclosure of information confidentially conveyed to a physician where the patient conveyed the information for the purpose of obtaining diagnosis or treatment and the information was pertinent to diagnosis or treatment 
i. This privilege includes information, not just communications, so that means anything else the doctor gets from the patient (i.e. lab tests, etc.) 
2. Exceptions: 
a. California: (i) where the patient puts his physical or mental condition in issue, as in personal injury suit, (ii) where professional services were sought to aid in crime or fraud or to escape capture after a crime or tort, (iii) in case alleging breach of duty between patient and doctor or psychotherapist, as in malpractice action 
b. California: (i) doctor privilege does not apply if the doctor has reasonable cause to believe that the patient is a danger to himself or others, and that disclosure is necessary to end the danger, (ii) doctor-patient privilege does not apply in criminal cases or to information that doctor is required to report to a public office (e.g. gun-shot wounds and some communicable diseases) 
i. In personal injury cases, malpractice, criminal cases, the privilege does not apply 
3. If a doctor is hired by an attorney, then the privilege is stronger, because protected by the attorney client privilege 
a. If the doctor is hired as an expert, then it is not covered 
4. Communication 
a. Must be intended by patient/ client to be confidential 
i. Once designated as an expert, the communication is not intended to be confidential 
b. Information conveyed to doctor must be pertinent to diagnosis or treatment 
i. Only information disclosed that is going to be used for the diagnosis or treatment 
ii. What does the doctor need to know to diagnosis the client? 
F. Spousal Privileges 
1. Spousal testimonial privilege permits witness to refuse to testify against his/ her spouse as to anything 
a. Federal: applies only in criminal cases 
i. Can put the witness on the stand and then the witness would invoke the privilege 
b. California: applies in civil and criminal cases and spouse of party is privileged, not even to be called to witness stand 
i. Cannot even put them on the witness stand 
c. Testimonial privilege applies so long as the witness is married to the party at the time of the trial 
d. Testimonial privilege can apply to matters occurring before or during a marriage 
e. The witness holds the privilege and can choose whether to invoke it or not. The part cannot stop the witness if they want to testify 
2. Spousal confidential communication privilege may apply in any case and protects confidential spousal communications during marriage (Fed. and CA same)
a. Communication privilege applies if communication made during marriage. Both spouses own the privilege 
b. They have to be married at the time the communication was made 
c. If the ex wants to waive the privilege, the party can stop them 
3. For both privileges, there must be a legally valid marriage. Neither privilege applies in civil action between spouses or in criminal prosecution where one spouse is charged with a crime against the other spouse or one of their kids 
G. Other California Privileges 
1. California also recognizes (i) privilege for confidential communications between a counselor and a victim of sexual assault or domestic violence, (ii) privilege for penitential communications between penitent and clergy, and (iii) immunity from contempt of court for news reporter who refuses to disclose sources  
