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I. Golden Rule -- as it applies to legal ethics
A. Treat your clients and their matter(s) as YOU would want to be treated;
B. With respect:
1. As the main person who should be making decisions regarding your life -- decisions made by the client/lawyer and the collaborative model
2. Kept informed and to have your calls promptly returned -- Communication
3. To have a clear relationship with your attorney -- formalized relationship with scope of relationship expressed, not implied
4. If the relationship doesn’t work out, to be treated fairly --
a) Timely notice of termination
b) Return of your property -- files/advance retainer.
C. To Have your secrets/confidences:
1. Kept private other than a need-to-know basis or disclosed with permission -- Confidentiality
2. Not ever used against you -- Conflict of Interest
D. To have your matter(s):
1. Handled well - competence
2. Handled timely - diligence
3. If your property is involved, held securely -- attorney’s fees
II. Duties Owed to Our Clients
A. Formally establish the attorney client relationship
B. Establish the scope of representation, and the role of the lawyer and the client
C. Be competent and diligent in all tasks
D. Keep the client fully informed of every significant step with prompt communication
E. Avoid conflicting interests:
1. Identify conflicts early
2. Advise the client of the full implications of a conflict of interest situation or potential conflict of interest situation.
3. Obtain informed consent when required.
F. The duty of confidentiality
G. Set reasonable attorney fees either contingent or hourly. 
H. Decline representation or withdrawing from representation when permissible or mandatory.
I. Adherence to the “no contact” rule.  
III. Factors that May Imply an Attorney Client Relationship
A. Did you volunteer your services or agree to investigate a matter without a disclaimer that investigation in a prerequisite to accepting the matter?
B. Did the person seek legal advice from you? Did you give legal advice?
C. Was confidential information disclosed by the caller or speaker without interruption or disclaimer?
D. Did you listen to a length client story in a passive manner, without interruption or disclaimer?
E. Did you give legal advice that the client relied upon?
F. Did you behavior, such as ensuring a private office for confidentiality purposes, without disclaimer, create a “reasonable expectation” that you consent to accept representation?
G. Remember:
1. Don’t give informal advice without a disclaimer.
2. If you are not accepting the client’s case, promptly send a non-engagement letter. 
IV. Establishing the Scope of Representation
A. A lawyer can always limit the scope of the services to be provided in the written retainer agreement
B. MR 1.2: Scope of Representation and Allocation of Authority: Lawyers are to abide by a client’s decision regarding the objectives of the representation
C. Decisions made by the client:
1. Accept or reject a settlement offer
2. A plea to be entered in a criminal case
3. Waiver of a jury trial
4. Whether to testify in a criminal case
5. Whether to appeal
D. Decisions made by the attorney: Decisions involving procedure, tactics, or strategy, such as:
1. The type of lawsuit to file
2. The court in which to file it
3. Whether to grant opposing counsel extensions of time
4. The scope of necessary discovery
E. Settlement Offers:
1. MR 1.2(a): The decision to accept or reject a settlement offer is the client’s decision alone. Lawyers must relay settlement offers and must abide by the decision of the client.
2. CRPC 3-510: A lawyer shall promptly communicate all terms and conditions of any offer in a criminal matter and all amounts, terms and conditions of any written offer in all other matters.
a) NOTE: Any offer, whether written or not, is still subject to CRPC 3-500: A lawyer shall keep a client reasonably informed about significant developments relating to the … representation ….
V. Duty of Competence, Diligence, and Communication
A. Performing Services Competently: 
1. MR 1.1:
a) A lawyer shall provide competent representation to a client.
b) A lawyer shall possess or acquire the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.
2. CRPC 3-110: A lawyer shall perform services competently. Meaning, the lawyer must have or acquire the requisite diligence, learning and skill, and mental, emotional and physical ability reasonably necessary for the performance of legal services.
B. Performing Services Diligently: 
1. MR 1.13: A lawyer shall act with reasonable diligence and promptness in representing a client.
2. Comments to the rule make it clear that:
a) Lawyers must act with commitment and dedication to the client’s matters.
b) Lawyers must control their own workloads so that each client’s case gets the attention it deserves.
c) Procrastination is BAD (MR 1.13, cmt 3)
d) It is the responsibility of the lawyer to clarify whether or not an attorney client relationship still exists.
C. Communication with Clients:
1. MR 1.4: Lawyers must:
a) Promptly inform the client of any decision requiring the informed consent of a client;
b) Reasonably consult with the client about the means to accomplish objectives;
c) Keep the client reasonably informed about the status of the matter;
d) Promptly comply with reasonable requests for information;
e) Consult with the client when the client expects services not within the Rules of Professional Responsibility; and
f) Shall explain matters to clients to the extent reasonably necessary to allow the client to make a decision with informed consent
2. CRPC 3-500: A lawyer shall keep a client reasonably informed about significant developments relating to the employment or representation, including prompt compliance with reasonable requests for information and/or copies of documents necessary to keep the client informed. 
VI. Confidentiality of Information (Duty of Confidentiality)
A. Attorney-Client Privilege (“ACP”) v. Broad Ethical Duties (“BED”)
1. ACP arises under the Evidence Code and applies in judicial and other proceedings in which a lawyer may be called as a witness or otherwise be required to produce evidence concerning a client
2. BED applies in situations other than those where evidence is sought from the lawyer through compulsion of law

B. Broad Ethical Duties
1. Model Rules
a) Prospective Clients: (MR 1.18(b)) Even where no client-lawyer relationship ensues, lawyer shall not reveal information learned in consultation with prospective clients except as permitted by other Model Rules.
b) Current and Former Clients: (MR 1.6)
(1) Confidentiality of Information (does not apply to CA lawyers unless they are practicing in a MR state):
(2) Rule: lawyers must keep client confidences and secrets and protect information leading to the identity of a client unless the client gives informed consent or an exception applies.
(3) Exceptions: A lawyer may reveal confidential information relating to the representation of a client to the extent reasonably necessary:
(a) To prevent reasonably certain death or substantial bodily harm (future acts only; past crimes are confidential); or
(b) To prevent reasonably certain substantial financial injury as a result of client crime or fraud where the client has used the lawyer’s services (minority of states adopted this rule); or
(c) To prevent, mitigate, or rectify substantial financial injury resulting from client crime or fraud when the client has used the lawyer’s services (minority of states adopted this rule); or
(d) To secure legal advice by the lawyer about compliance with this rule; or
(e) To establish a claim or defense when the lawyer is accused of misconduct or wrongdoing, or to establish a fee; or
(f) To comply with any other law or court order.
2. California
a) Prospective Clients: Duty extends to prospective clients even if no employment results.
b) Current and Former Clients:
(1) Cal. B&P Code 6068(e)(1): Protects client confidences and secrets
(2) CRPC 3-100: Confidential Information
(a) Rule: A lawyer shall not reveal information protected by B&P 6068(e)(1) without the informed consent of the client, unless an exception applies.
(b) Exceptions: A lawyer may reveal confidential information relating to the representation of a client to the extent reasonably necessary:
(i) To prevent a criminal act reasonably certain to result in the death or substantial bodily harm to an individual. This applies to future crimes only; past crimes are confidential. 
(c) Caveat to the Exception: Duty to Counsel
(i) BEFORE revealing confidential information to prevent the criminal act, a lawyer shall, if reasonable under the circumstances:
(a) Try and persuade the client not to commit or continue the criminal act; and
(b) Inform the client of the lawyer’s intent to reveal the information regarding the belief that a criminal act is imminent that is reasonable certain to result in the death or SBH to an individual
(ii) Lawyers who choose not to reveal confidential information, as allowed by this rule, do NOT violate the rule.
(3) California Common Law allows lawyers to reveal certain confidential information to the extent necessary to establish:
(a) A fee; or
(b) A defense if accused of wrongdoing
C. Important Rule Differences
1. California only allows discretionary disclosure when a criminal act is threatened
2. California imposes a duty to counsel where circumstances permit if the lawyer intends to reveal confidential information as allowed by the rule; no such duty is contained in the Model Rules.
3. The Model Rules contain a crime/fraud exception relating to substantial financial injury, although only a minority number of jurisdictions have adopted it. California has no such exception. 
4. The Model Rules contain a clear exception to reveal information to establish a fee or establish a defense if the lawyer is accused of misconduct or wrongdoing. The California rule contains no such exception, although lawyers are allowed to reveal confidential information for this purpose by California common law.
VII. Duty of Loyalty (Conflict of Interest)
A. Remember: An attorney has a duty to be loyal to the client (former or current) whose confidential information the attorney already has.
B. Model Rules
1. Prospective Clients:
a) MR 1.18: 
2. Concurrent Clients:
a) General Rule (MR 1.7(a)):
b) Specific Situations:
(1) MR 1.8:
(2) MR 1.13:
(3) MR 3.7:
3. Former Clients:
a) MR 1.9:
4. Imputed Disqualification:
a) MR 1.10:
5. Former/Current Government Officers and Employees:
a) MR 1.11:
6. Adequate Disclosure:
a) MR 1.0, cmt 6:
7. Informed Consent:
a) MR 1.0(e):
C. California
1. General Rule (CRPC 3-310(C))
2. Specific Situations:
a) CRPC 3-120:
b) CRPC 3-300:
c) CRPC 3-310(B): 
d) CRPC 3-310(D): 
e) CRPC 3-310(E): 
f) CRPC 3-310(F): 
g) CRPC 3-320:
h) CRPC 5-210:
3. Imputed Disqualification: By case law
4. Adequate Disclosure: 
a) CRPC 3-310(A)(1): 
5. Informed Consent:
a) CRPC 3-310(A)(2): 
6. NOTE: Both the disclosure and consent must be in writing. CRPC 3-310(A)(2) & (3)
D. Analysis
1. Does a conflict exist where confidential information can be used to the disadvantage of a (prospective, current, joint or former) client?
a) If yes, then a potential or an actual conflict exists.
2. Can the conflict be waived by adequate disclosure and written informed consent? 
3. Even with adequate disclosure and written informed consent, is the conflict “non consentable”?
a) Jurisdictions rely on the “disinterested lawyer” or “disinterested judge” test to determine whether consent was properly obtained.
(1) Test: Would a disinterested judge or lawyer conclude that consenting to the conflict is not in the client’s best interests?
(2) If yes, the lawyer cannot ask for informed consent and cannot claim that consent has “cured” the conflict. Disqualified!
b) Remember: Some conflicts are so obvious or potentially detrimental to the client that the lawyer cannot properly ask consent. Consent obtained under such circumstances is invalid. 
4. If the disqualified lawyer is a member of a firm, is the disqualification imputed to the firm?
VIII. Attorney’s Fee and Fiduciary Duties
A. Fees must be reasonable (MR 1.5) or not unconscionable (CRPC 4-200)
B. Factors to determine reasonableness:
1. Amount of the fee in relation to the value of services performed
2. Sophistication of the lawyer and the client
3. Difficulty of the case
4. Skill required to perform the services
5. Amount involved and the results obtained
6. Time limitations (example: handling an emergency matter like an injunction)
7. Lawyer’s experience, reputation, and ability
8. Time and labor required
9. Client’s informed consent to the agreement
C. Written Fee Agreements Required
1. Contingency Fee Agreements
a) MR 1.5(c): 
b) Cal. B&P 6146: 
2. Other Fee Agreements
a) Not required under MR
b) Cal. B&P 6148: If fees and costs exceed $1000
D. Other Rules
1. Fee Sharing
a) MR 1.5(e):
b) CRPC 2-200(A)(2): 
2. Referral Fees
a) MR 1.5(e) Proportionality Rule:
b) CRPC 2-200: 
3. Attorney as Fiduciary re: Client’s property: 
a) MR 1.15:
b) CRPC 4-100(B): 
IX. Declining/Withdrawing from Representation
A. Unless you are appointed by a judge to represent a client, a lawyer has the discretion to accept or reject clients.
B. In certain circumstances, a lawyer is required to decline employment; in other circumstances, a lawyer has the discretion to decline or withdraw.
C. In transactional matters, a lawyer may withdraw from employment by giving proper notice as specified in the retainer agreement. Notice must be reasonable.
D. In litigated matters, if the lawyer is the attorney of record and the client will not release him/her as an attorney of record, the lawyer must bring a motion before the judge to withdraw, while preserving client confidences and secrets.
E. When representation is terminated by any method, lawyers have to take steps to reasonably protect the interests of the client:
1. Provide reasonable notice;
2. Make sure the client has enough time to retain new counsel;
3. Return the client’s file upon request; and
4. Return any advanced unearned fees.
F. Withdrawal Rules
1. Decline Representation
a) MR 1.16(a):
b) CRPC 3-200: 
2. Mandatory Withdrawal
a) MR 1.16(a): 
b) CRPC 3-700(B): 
3. Permissive Withdrawal
a) MR 1.16(b):
b) CRPC 3-700(C):
X. General Differences Between CA and MR
A. Confidentiality: In CA, an attorney may disclose confidential info to prevent a criminal act and attorney reasonably believes is likely to result in death or SBH, but has a counseling obligation to the client if reasonable to do so. Under MR, may disclose info to prevent reasonably certain death or sbh and to stop or cure fraud where lawyer’s services were used. Both jurisdictions allow exceptions to establish a fee or defend against accusations of misconduct.
B. Reporting Professional Misconduct: CA attorneys “self report” while MR lawyers must report misconduct of other attorneys raising a substantial question about lawyer’s honesty, trustworthiness, fitness, etc.
C. Contingent Fees: in criminal, family law cases are OK as to both in CA; prohibited as to both under MR.
D. Pecuniary interest in the subject of representation: directly prohibited under MR. Allowed in CA if business transaction rules are followed
E. Written Fee Agreements: contingency agreements in CA and MR must be in writing. CA requires a written agreement in any case where costs and fees are expected to exceed $1000. In hourly fee case under MR, no requirement of writing, but recommended that agreements be in writing.
F. Client Perjury: MR require reporting client perjury to the court. CA follows narrative approach in criminal cases. CA lawyers must report perjury to the court if someone other than the client commits it.
G. Referral Fees: Traditional referral fees allowed in CA so long as not used as an inducement to obtain future referrals. MR do not allow referral fees. A referring lawyer can only be paid in proportion to the services performed. Any other arrangement makes the referral lawyer jointly responsible for the case.
H. Advancing Money to the Client: Under the MR, lawyers can only advance clients money to cover court costs and fees. In CA, lawyers can loan clients money for any purpose so long as a promise to repay is in writing.
I. Noisy Withdrawal: Under MR, in pending matters, lawyer may withdraw and “disaffirm” prior work. Not allowed at all in CA; a lawyer must preserve client confidentiality in withdrawal.
J. Trial lawyer as witness: Under MR, lawyer can only testify as to non-contested matter or if not testifying creates a substantial hardship to client. In CA, lawyer can testify on any issue if client consents in writing. 
K. False or Misleading Advertising: In CA, an advertisement that violates any of the standards that part part of the rule is presumed to be misleading. The MR do not adopt this presumption, but do prohibit a false or misleading communication about the attorney or attorney’s services.
L. Prospectively Limiting Liability: MR 1.8 says that a client must be represented by independent counsel before signing an agreement with Lawyer A saying I will not sue you for malpractice, i.e. prospectively limiting liability. CA 3-400 says you are not allowed to prospectively agree to not sure your attorney for malpractice.
M. Lawyer for Corp: If an agent of a corporation/organization is planning or acting in a way that violates the law, then the attorney has a duty to try to persuade the agent to stop and to tell the agent that whatever they discuss is not confidential because the company is the client. If the agent refuses to curtail his illegal behavior, the attorney can refer the matter to the highest authority. If the authority fails to address the issue, then the lawyer can under the MR, disclose the information whether 1.6 permits disclosure or not. Under CRPC, the attorney cannot reveal the information and can only withdraw. (CRPC 3-700)
N. Disclosure of Errors and Omissions Insurance: CA lawyers must now disclose to clients in writing if they do not carry malpractice insurance if they anticipate providing more than four hours of services.
O. Conviction of a Crime: Under the MR, the view is that the lawyer should be professionally answerable only for offenses that include lack of those characteristics relevant to the practice of law. CA has a zero-tolerance policy for lawyers convicted of any crime involving moral turpitude, whether the act is committed as an attorney or otherwise. 
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