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 Introduction  
Most Important Rules-  
MR 1.6 
(a) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation, or the disclosure is permitted by paragraph (b). 
(b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary: 
(1) to prevent reasonably certain death or substantial bodily harm; 
Comment 2: 
This contributes to the trust that is the hallmark of the client-lawyer relationship. The client is thereby encouraged to seek legal assistance and to communicate fully and frankly with the lawyer even as to embarrassing or legally damaging subject matter. 
Comment 4: 
This prohibition also applies to disclosures by a lawyer that do not in themselves reveal protected information but could reasonably lead to the discovery of such information by a third person. 
MR 1.9 
(c) A lawyer who has formerly represented a client in a mater . . . shall not thereafter: . . . 
(2) reveal information relating to the representation except as these Rules would permit or require to a client. 
Beginning and End of Client Relation 
What is required to create and a-c relationship? 
R.3d Section 14 
(1) Person manifests intent that the lawyer provide legal services, and 
(2) The lawyer either 
(a) manifests consent, or 
(b) fails to manifest lack of consent and knows or should know the person is reasonably relying on him to provide services 
Duty of Care R.3d Section 15 
When a person discusses with a lawyer the possibility of their forming a client-lawyer relationship for a matter and no such relationship ensues, the lawyer must: . . . 
(c) use reasonable care to the extent the lawyer provides the person legal services 
You choose who you want to represent- 
R.3d Section 14, Cmt. b
Lawyers generally are as free as other persons to decide with whom to deal, subject generally applicable statutes such as those prohibiting certain kinds of discrimination. A lawyer, for example, may decline to undertake a representation that the lawyer finds inconvenient or repugnant. . . .
Exceptions- 
MR 6.2, Cmt. 1 
A lawyer ordinarily is not obliges to accept a client whose character or cause the lawyer regards as repugnant. The lawyer’s freedom to select clients is, however, qualified. All lawyers have a responsibility to assist n providing pro bono public service. . . . An individual lawyer fulfills this responsibility by accepting a fair share of unpopular matters or indigent or unpopular clients. 
CA Duty to Accept- Article 4, Section 6068
It is the duty of the attorney to do the following: . . .
(h) Never to reject, for consideration personal to himself or herself, the cause of the defenseless or the oppressed 
Court Appointments 
MR 6.2: A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as: 
(a) representing the client is likely to result in violation of the Rules of Professional Conduct or other law;  
(b) representing the client is likely to result in an unreasonable financial burden on the lawyer; or 
(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer’s ability to represent the client  
MR 1.6 (c): 
When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation 
Cal. B&P Code Section 6103: 
A willful disobedience or violation of an order of the court requiring him to do or forbear an act connected with or in the course of his profession, which he ought in good faith to do or forbear . . . constitute causes for disbarment or suspension 
Voluntary Pro Bono Requirement- MR 1.6 
Every lawyer has a professional responsibility to provide legal service to those unable to pay. A lawyer should aspire to render at least 50 hours of pro bono public service per year. 
This could include: delivery of legal services at a substantially reduced fee to persons of limited means; or participating in activities for improving the law, the legal system, or the legal profession 
NOT PRO BONO REQUIREMNT 
Rejecting and Withdrawing 
MR 1.16: Declining or Terminating Representation 
Mandatory Withdrawal: MR 1.16
(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if: 
(1) the representation will result in violation of the rules of professional conduct or other law; 
(2) the lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client; or 
(3) the lawyer is discharged 
Permissive Withdrawal: MR 1.16 
(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if: 
(1) withdrawal can be accomplished without material adverse effect on the interests of the client; 
(2) the client persists in a course of action involving the lawyer’s services that the lawyer reasonably believed is criminal or fraudulent; 
(3) the client has used the lawyer’s services to perpetrate a crime or fraud; 
(4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement; 
(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled; 
(6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or 
[bookmark: _GoBack](7) other good cause for withdrawal exists 
California CRPC 3-700
(A) In general 
must get court’s approval to withdraw if required 
must not withdraw until the member has taken reasonable steps to avoid prejudice to the client 
(B) Mandatory Withdrawal 
A member representing a client before a tribunal shall withdraw from employment with the permission o the tribunal, if required by its rules, and a member representing a client in other matters shall withdraw from employment, if: 
(1) The member knows or should know that the client is brining an action, conducting a defense, asserting a position in litigation, or taking an appeal, without probable cause and for the purpose of harassing or maliciously injuring any persons; or 
(2) The member knows or should know that the continued representation will result in violation of these rules or of the State Bar Act; or 
(3) The member’s mental or physical condition renders it unreasonably difficult to carry out the employment effectively. 
(C) Permissive Withdrawal 
If rule 3-700(B) is not applicable, a member may not request permission to withdraw in matters pending before a tribunal, and may not withdraw in other matters, unless such request or such withdrawal is because: 
(1) The client 
(a) insists upon presenting a claim or defense that is not warranted under existing law and cannot be supported by good faith argument for an extension, modification, or reversal of existing law, or 
(b) seeks to pursue an illegal course of conduct, or 
(c) insists that the member pursue a course of conduct that is illegal or that is prohibited under these rules or the State Bar Act, or 
(d) by other conduct renders it unreasonably difficult for the member to carry out the employment effectively, or 
(e) insists, in a matter not pending before a tribunal, that the member engage in conduct that is contrary to the judgment and advice of the member but not prohibited under these rules or the State Bar Act, or 
(f) breaches an agreement or obligation to the member as to expenses or fees 
(2) the continued employment is likely to result in a violation of these rules or of the State Bar Act; or 
(3) the inability to with co-counsel indicated that the best interest of the client likely will be served by withdrawal; or 
(4) the member’s mental or physical condition renders it difficult for the member to carry out the employment effectively; or 
(5) the client knowingly and freely assents to the termination of the employment; or 
(6) the member believed in good faith, in a proceeding pending before a tribunal, that the tribunal will find the existence of other good causes for withdrawal 
Frivolous Claims
MR 3.1 
A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law. . . . 
Cmt. 2 
The filing of an action or defense or similar action taken for a client is not frivolous merely because the facts have not first been fully substantiated or because the lawyer expects to develop vital evidence only by discovery. 
What is required of lawyers, however, is that they inform themselves about the facts of their clients’ cases and the applicable law and determine that they can make a good faith argument in support of their clients’ positions 
CRCP 3-200 
A member shall not seek, accept, or continue employment if the member knows or should know that the objective of such employment is: 
(A) To bring an action, conduct a defense, assert a position in litigation, or take an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person; or 
(B) To present a claim or defense in litigation that is not warranted under existing law, unless it can be supported by a good faith argument for an extension, modification, or reversal of such existing law. 
Clients can fire whenever, except during trial during examinations or cross 
Contingency fee if fired 
Contract rule- attorney recovers full contract price 
Quantum Meruit- attorney recovers reasonable value of service 	
General Rule
Modified Quantum Meruit (Rosenberg)- QM limited by the contract price; i.e. the lower of (1) and (2) 
Contingency fee is withdraw 
Right to QM fees only when justifiable cause for withdrawal shown 
Primary motivation must be compliance with ethical rules rather than financial; burden of proof on attorney 
If Client Fails to Pay 
Both MR 1.16(b)(5) and CRCP 3-700(C)(1)(f), see above, allow withdrawal if CL doesn’t pay 
Except 
CRCP 3-700(A)(1): If permission for termination of employment is required by the rules of a tribunal, a member shall not withdraw from employment in a proceeding before that tribunal without its permission 
MR 1.16(c): A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation 
Clients right to file if fire or withdraw 
Client is always entitled to their entire file even when fire attorney 
Keeping a copy of client’s files 
CRCP 4-100(B)(3): Lawyer shall maintain complete records of all funds, securities, and other properties of a client coming into possession of the member or law firm and . . . Preserve such records for a period of no less than five years . . . 
Confidentiality 
A-C Privilege Basics 
A confidential communication between a client and a lawyer that pertains to representation (Ca. Evid. Code section 952)
Includes attorney’s agents 
Viewed from the client’s perspective (section 950)
Clients include prospective clients (section 951)
Client is the holder of privilege and attorney must assert privilege unless otherwise directed (section 953-54)
Privilege survives death, unless related to disposition of property and/ or intended to ensure decedent’s wishes 
Exceptions 
When client seeks attorney services to commit crime/ fraud (section 956) 
In malpractice/ fee collection actions (section 958) 
Civil proceedings between joint clients (section 962) 
Ethical Duty of Confidentiality 
Generally
Applies to any confidential information obtained as a result of representation 
Extremely broad- especially in CA 
Very few exceptions 
Overarching principle- you cannot reveal your client’s secrets or use any info to your client’s disadvantage 
Rules 
MR 1.6(a): A lawyer shall not reveal information relating to representation of a client. . . .
B&P section 6068(e): It is the duty of an attorney . . . (1) To maintain inviolate the confidence, and at every peril to him or herself to preserve the secrets, of his or her client 
CRCP 3-100(A): A member shall not reveal information protected from the disclosure by § 6068(e)(1) without the informed consent of the client. . . . 
See MR 1.6 Cmt. 3 & CRCP Discussion [2]- confidentiality is not limited to proceedings where evidence can be compelled 
Accidentally reveals information 
MR 1.6(c): A lawyer shall make reasonable efforts to prevent the inadvertent disclosure of, or unauthorized access to, information relating to the representation of a client 
Cmt. 18: lawyer must act competently to safeguard confidential information 
CRCP 3-110: duty of competence and diligence 
Discipline may occur if attorneys don’t follow below 
MR 1.6 Cmt. 18: attorney must make reasonable efforts to prevent. . . . Factors determining reasonableness include sensitivity of information, likelihood of disclosure, cost and difficulty of implementing safeguards. 
MR 1.1 Cmt. 8: lawyer required to keep abreast of new technology, and associate with it. 
MR 1.6 Cmt. 19: lawyer not required to use special security measures if the method of communication affords a reasonable expectation of privacy, although special circumstances may require special precautions 
MR 5.3, Cmt. 18: duty to prevent unauthorized disclosure by persons under lawyer’s supervision including persons outside the firm 
Duty of Recipient of Confidential Information 
MR 4.4(b): Attorney who receives a document or ESI that attorney knows or reasonable should know was inadvertently sent shall promptly notify the sender 
Cmt. 2: expressly makes no comment regarding whether document loses privileged status or whether attorney must return document to sender 
California Rules 
Recipient of inadvertently disclosed privileged materials must:
Examine only as necessary to determine whether privileged 
Immediately notify sender 
Attempt to resolve the dispute informally or refrain from using until court order 
Lawyer who fails to comply can be disqualified or sanctioned 
Client always holds the privilege 
Evid. Code §954: The client, whether or not a party, has a privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between client and lawyer. . . . 
A-C Priv. also applies to communications between attorney and client’s agent 
A-C Priv. also applies to observations made as a consequence of confidential communications 
Confidential information for own benefit
MR 1.8(b): A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules 
CRCP 3-300- Avoiding Interests Adverse to Clients 
Cannot enter into business transaction with client or knowingly acquire interest adverse to client unless client consents after advised in writing to seek independent legal advice and given reasonably opportunity to do so 
If contract is with client, terms must be both fully disclosed and fair and reasonable 
Restatement §60(2): Lawyers who use client’s confidential information for the lawyer’s pecuniary gain must account to the client for any profits made 
Exceptions to confidentiality and A-C privilege  
Crime-fraud exception: there is no privilege under this article if the services were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud (Cal. Ediv. Code §956) [A-C]
MR 1.6(b): A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believed necessary: . . . 
(1) to prevent reasonably certain death or substantial bodily harm 
(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services; 
(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services; 
(4) to secure legal advice about the lawyer’s compliance with these Rules; 
(5) to establish a claim or defense on behalf of a lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon the conduct in which the client was involved or to respond to allegations in any proceeding converting the lawyer’s representation of the client; 
(6) to comply with other law or a court order; [A-C]
(7) to detect and resolve conflicts of interest arising from the lawyer’s change of employment or from changes in composition or ownership of a firm, but only if the revealed information would not compromise the attorney-client privilege or otherwise prejudice the client 
Cmt. 6: Such a harm is reasonably certain to occur if it will be suffered imminently or if there is a present and substantial threat that a person will suffer such harm at a later date if the lawyer fails to take action necessary to eliminate the threat 
Cmt. 15: But lawyers should first assert any nonfrivolous claims that the information is protected by the attorney-client privilege or other applicable law 
Cmt. 16: . . . Where practicable, the lawyer should first seek to persuade the client to take a suitable action to obviate the need for disclosure. In any case, a disclosure adverse to the client’s interests should be no greater than the lawyer reasonably believes necessary to accomplish this purpose. . . . 
CRCP 3-100 
(A) informed consent 
(B) A member may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the member reasonably believes the disclosure is necessary to prevent a criminal act that the member reasonably believes is likely to result in death of, or substantial bodily harm to, an individual. 
(C) before revealing . . . a member shall 
(1) make a good faith effort to persuade client (i) not to commit or continue the criminal act or (ii) to pursue a course of conduct that will prevent the death or substantial bodily harm (or do both); and 
(2) inform the client, at an appropriate time, of the member’s ability or decision to reveal 
(D) disclosure must be no more than necessary to prevent the criminal act, given the information known to the member at the time of disclosure 
(E) Failure to reveal does not violate this rule 
A client’s identity is not privileged, but may be privileged when revealing would be tantamount to revealing confidential information 
Physical Evidence 
Is not protected yet the discussion, disclosure of the existence, location of where it was found or left or obtained is protected 
Must hand over to prosecution or OC (if not criminal only if they ask is it required) because cannot alter evidence or obstruct ability to obtain (MR 3.4 (a) and Cal. Penal Code §32- accessory to crime) 
Must tell client handing over because under MR 1.4 client must be reasonably informed as to all material aspects of a case 
Noisy Withdrawal 
MR 4.1: In the course of representing a client a lawyer shall not knowingly . . . fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6. 
Cmt. 3: Sometimes it may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm an opinion, document, affirmation or the like. In extreme cases, substantive law may require a lawyer to disclose information relating to the representation to avoid being deemed to have assisted the client’s crime or fraud 
MR 1.2 Cmt. 10: when withdrawing due to crime or fraud, it may not be enough, and 4.1 may require the attorney to give notice or disaffirm any opinion, document, affirmation, etc. 
Required in very limited circumstances under the MR where: 
Client is using the lawyers services to commit a financial crime or fraud; 
so withdrawal is mandatory; 
but withdrawal alone is not enough for the lawyer to avoid assisting in client’s scheme; and 
disclosure is already permissive under MR 1.6(b)(2) or (3) 
THEN required to withdraw and potentially disaffirm any document, opinion, etc. to avoid assisting in the crime or fraud 
NOISY WITHDRAWAL IS NOT PERMITTED IN CA 
Competence, Diligence, and Unauthorized practice 
Competence 
MR 1.1 
A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation. 
Cmt. 2: A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with which the lawyer is unfamiliar. . . . A lawyer can provide adequate representation in a wholly novel field through necessary study. Competent representation can also be provided though the association of a lawyer of established competence in the field in question. (this is same in CA) 
CRCP 3-110 
(A) A member shall not intentionally, recklessly, or repeatedly fail to perform legal services with competence 
(B) For purposes of this rule, “competence” in any legal service shall mean to apply the 1) diligence, 2) learning and skill, and 3) mental, emotional, and physical ability reasonably necessary for the performance of such service 
Diligence 
MR 1.3: A lawyer shall act with reasonable diligence and promptness in representing a client 
Cmt. 2: A lawyer’s workload must be controlled so that each matter can be handled competently 
Cmt. 3: Perhaps no professional shortcoming is more widely represented than procrastination. A client’s interests often can be affected by the passage of tie or the change of conditions; in extreme instances, as when a lawyer overlooks a statute of limitations, the client’s legal position may be destroyed. Even when the client’s interests are not affected in substance, however, unreasonable delay can cause a client needless anxiety and undermine confidence in the lawyer’s trustworthiness. 
Communication 
MR 1.4 
(a) A lawyer shall . . . 
(3) keep the client reasonably informed about the status of the matter; 
(4) promptly comply with reasonably requests for information . . . 
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation 
Cmt. 7: A lawyer may not withhold information to serve the lawyer’s own interest or convenience of the interest of convenience of another person 
CRCP 3-500 
A member shall keep a client reasonably informed about significant developments relating to the employment or representation, including promptly complying with reasonable requests for information and copies of significant documents when necessary to keep the client so informed 
Settlement Offers 
CRCP 3-510 
A lawyer shall promptly communicate: 
(1) All terms and conditions of any offer in a criminal matter; and 
(2) All amounts, terms, and conditions of any written offer made in any other matters. (Discussion comment: per 3-500, all significant oral offers must be conveyed to client) 
MR 1.4 Cmt. 2
A lawyer who receives from opposing counsel an offer of settlement in a civil controversy or proffered plea bargain in a criminal case must promptly inform the client of its substance unless the client has previously indicated that the proposal will be accepted or unacceptable or has authorized the lawyer to accept or to reject the over (see Rule 1.2 (a)) 
Client’s Right to Decide- MR 1.2 (A) 
A lawyer shall abide by a client’s decisions concerning the objectives of representation and, as requires by R 1.4, shall consult with as to the means by which they are to be pursues. Lawyers also must abide by client’s decisions regarding pleas and settlements. 
A lawyer may take other actions (independently) as impliedly authorized, such as making incidental decisions 
MR 1.2 Cmt. 6
The scope of service to e provided by the lawyer may be limited by agreement with the client or by the terms under which the lawyer’s services are made available to the client 
MR 1.2 Cmt. 7 
[However,] the limitation must be reasonable under the circumstances. . . . Such a limitation . . . would not be reasonable if the time allotted was not sufficient to yield advice upon which the client could rely.
. . . Although an agreement for limited representation does not exempt a lawyer from the duty to provide competent representation, the limitation is not a factor to be considered when determining the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.  
Duties to Supervise Others  
MR 5.1 
(a) A partner in a law firm shall make reasonable efforts to ensure the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct 
(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct 
(c) A lawyer shall be responsible for another lawyer’s violation of the Rules of Professional Conduct if: 
(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or 
(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action 
CRPC 3-110 
(A) A member shall not intentionally, recklessly, or repeatedly fail to perform legal services with competence 
(B) For purposes of this rule, “competence” in any legal service shall mean to apply the 
(1) diligence . . . reasonably necessary for the performance of such service 
Discussion Comment: The duties set forth in rule 3-110 (re competence) include the duty to supervise the work of subordinate attorney and non-attorney employees or agents 
Respondibilitues of a Subordinate Lawyer MR 5.2
(a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person 
(b) A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an arguable question of professional duty 
Non-layer Duties MR 5.3
With respect to a nonlawyer employed or retained by or associated with a lawyer: 
(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person’s conduct is compatible with the professional obligation of the lawyer 
Sharing Fees with Non-Lawyers 
MR 5.4- Professional independence: A lawyer or law firm shall not share legal fees with a non-lawyer, except that: . . .
(3) a lawyer or law firm may include nonlawyer employees in a compensation or retirement plain, even though the plan is based in whole or in part on a profit-sharing arrangement; 
CRPC 1-320(A)- financial arrangements with non-lawyers: Nether a member nor a law firm shall directly or indirectly share legal fees with a person who is not a lawyer, except that: 
(3) A member or law firm may include non-member employees in a compensation, profit-sharing, or retirement plan even though the plan is based in whole or in part on a profit-sharing arrangement
Practicing Law in Other Jurisdictions/ Discipline 
MR 5.5: A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction . . . or assist a nonlawyer in the performance of activity that constitutes the unauthorized practice of law. (CRPC 1-300) 
Cmt. 2: This Rule does not prohibit a lawyer from employing the services of paraprofessionals and delegating function to them, so long as the lawyer supervises the delegated work and retains responsibility for their work 
MR 8.5(a): . . . A lawyer not admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where conduct occurs. A lawyer may be subject to the disciplinary authority of both jurisdiction and another jurisdiction where the lawyer is admitted for the same conduct. . . . A lawyer not admitted to practice in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in the jurisdiction. (CRPC 1-100(D)(1)(2))
CA also follows MR here
Practicing law does not require physical presence in the state, so long as your voice is heard in the state, such as advising a resident of that state. 
Settling Malpractice Claims 
MR 1.8(h): A lawyer shall not . . . (2) settle a claim or potential claim for [malpractice] liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith 
CRPC 3-400(B): A member shall not . . . [s]ettle a claim or potential claim for the member’s liability to the client for the member’s professional malpractice, unless the client is informed in writing that the client may seek the advice of an independent lawyer of the client’s choice regarding the settlement and is given a reasonable opportunity to seek that advice. 
Misconduct 
MR 8.4: It is professional misconduct for a lawyer to: . . . (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation 
B&P §6106: The commission of any act involving moral turpitude, dishonesty or corruption, whether the act is committed in the course of his relations as an attorney or otherwise, and whether the act is a felony or misdemeanor or not, constitutes a cause for disbarment or suspension 
CRPC 1-500(B): A member shall not be a party to or participate in offering or making an agreement which precludes the reporting a violation of these rules 
B&P Code 6090.5: It is a cause of suspension, disbarment, or other discipline for any member of the State Bar to require as a condition of a settlement of a civil action for professional misconduct brought against the member that the plaintiff agree not to file a complaint with the disciplinary agency concerning that misconduct. 
Preamble ¶20: violation of a Rule should not itself give rise to a cause of action against a lawyer nor should it create a presumption in a case that a legal duty has been breached. . . . Nevertheless, since the Rules do establish standards of conduct by lawyers, a lawyer’s violation of a Rule may be evidence of the applicable standard of conduct 
Standard of care in legal malpractice 
Lawyer must use the care and skill ordinarily exercised by attorneys under similar circumstances 
Attorney holding himself our as a specialist held to a standard of care exercised by other specialists 
Lawyer must make informed decisions based on reasonable research 
Lawyer won’t be second-guessed regarding tactical decisions based on well-informed judgment 
Malpractice Insurance 
MR- Not required but recommended 
CRPC 3-410: duty to disclose if you don’t have malpractice insurance if you are providing more than 4 hours of legal service 
Exceptions 
Does not apply to government attorneys or in house counsel 
When legal services rendered in an emergency 
Stock/ Partnerships 
MR 5.4(d): A lawyer shall not practice with or in the form of a professional corporation or association authorized to practice law for a profit if: 
(1) a nonlawyer owns any interest therein, . . . [or] 
(2) a nonlawyer is a corporate director or officer . . . 
CRPC 1-310: A member shall not form a partnership with a person who is not a lawyer if any of the activities of that partnership consist of the practice of law 
Duty to Report to State Bar 
MR 8.3: A lawyer must report a violation that raises a substantial question as to the attorney’s honesty, trustworthiness, or fitness as a lawyer, unless it would violate MR 1.6 or information was learned during a lawyer assistance program (AA for lawyers) 
CA-B&P §6068(O): NO duty to report violation by others. But, duty to self-report certain violations to State Bar 
Solo Practitioners 
MR 1.3 Cmt. 5: Solo practitioners may be required to prepare a plan for emergency situations 
Lawyer Associate with other Lawyer for one case 
MR 1.1 Cmt. 1&2: specifically reference associating with another attorney in order to obtain competence 
CRPC 3-110(c): also expressly provides association of a skilled attorney does not preclude representation, and help with competence 
MR 1.1 Cmt. 6&7: notes attorney should obtain informed consent from client and the attorney must reasonably believe another lawyer will contribute to representation 
Conflicts of Interest 
General types 
Risk of third party interference in the attorney-client relationship, for example: 
When a 3rd party (not the client) wants to pay the lawyer’s fees 
Where the interests of an insurance company threatens the independent judgment of a lawyer 
When a lawyer represents a corporation but has a close professional or personal relationships with a corporate officer or director 
When a lawyer’s interests conflict with those of her client, for example:
When a lawyer’s financial interests conflict with those of a client, such as doing business with a client 
When a lawyer has a sexual relationship with a client 
When a lawyer’s personal or political beliefs threaten the lawyer’s undivided loyalty to the client or competent representation of the client 
When a lawyer simultaneously represents 2 or more clients (“concurrent” clients) with conflicting interests, for example: 
If a lawyer represents multiple accident victims who seem to have harmonious interests at the outset but whose interests diverge as the case progresses 
If a lawyer represents both a company and its employee when both are named as defendants in a lawsuit 
When the interests of former clients and current conflict (“successive” representations), for example: 
When private lawyers switch to firms representing opposing clients 
When a judge leaves the bench to work at a firm that had cases before her as a judge 
When a government lawyer leaves to work at a private firm representing clients in disputes with the government agency for whom the lawyer used to work 
Third-Party 
Situations third-party interference occurs 
When someone other than the client is paying your fee 
When you’re representing an organization 
Third Party may pay bills when 
Legal services agency or other non-profit 
Insurance company 
Corporation or government agency paying for employee’s defense 
Family member paying for legal services provided to another family member 
Alternative litigation financing 
Problems when Third Party Involved
Can compromise duty of loyalty, competence, zealous advocacy 
Can compromise confidentiality 
To avoid conflict with third party, remember who client is 
MR 1.7(a): [A] lawyer shall not represent a client if the representation involves a concurrent conflict of interest, [i.e.,] . . . 
(2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to . . . a third person. . . . 
Payment By Third-Party 
MR 1.7
(a): Except as provided in sub (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest, defined as: 
(1) the representation of one client will be directly adverse to another client, or 
(2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, former client, or third person by a personal interest of the lawyer  
(b): Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if: 
(1) the lawyer reasonably believed that the lawyer will be able to provide competent and diligent representation to each affected client; 
(2) the representation is not prohibited by law; 
(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and 
(4) each affected client gives informed consent, confirmed in writing 
Cmt. 15: Consentability is typically determined by considering whether the interest of the clients will be adequately protected if the clients are permitted to give their informed consent to representation burdened by a conflict of interest. Thus, under paragraph (b)(1), representation is prohibited if in the circumstances the lawyer cannot reasonably conclude that the lawyer will be able to provide competent and diligent representation 
MR 1.8(f): A lawyer shall not accept compensation for representing a client from one other than the client unless: 
(1) the client gives informed consent; 
(2) there is no interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship; and 
(3) information relating to representation of a client is protected as required by Rule 1.6 
CRPC 3-310(F): similar rules but also need written consent 
Informed Consent 
MR 1.0(e): Informed Consent denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risk of and reasonably available alternatives to the proposed course of conduct 
MR 1.7(b): if there is a significant risk the arrangement will limit the representation, the client’s informed consent must be confirmed in writing. [Cmt. 19- can be written by attorney if promptly recorded and transmitted to client; MR1.0(b) if cannot be promptly transmitted, then within reasonable time] 
CRPC 3-310(F): client must give informed written consent, 
CRPC 3-310(A): written agreement following written disclosure 
Direction from Third-Party 
MR 1.8(f)(2) 
MR5.4(c): A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer’s professional judgment in rendering such legal services 
Insurers 
Lawyer has duty to both insurer and insured 
CRPC 3-310 Discussion ¶F: the duty to the insured does not abrogate existing relationships between insurers and insured whereby insurer may pick counsel, etc., so long as no conflict 
Corporation v. Corporate Officer 
MR 1.13(a) & CRPC 3-600: Lawyer retained by organization represents the organization, acting through its constituents 
MR 1.13(g): Lawyer representing organization may also represent its constituents subject to the provisions of R. 1.7 (conflicts) 
MR 1.13 Cmt. 2: When one of the constituents of an organizational client communicates with the organization’s lawyer in that person’s organizational capacity, the communication is protected by R. 1.6 
This does not mean the attorney has to keep the conversation from the co. b/c the co. is the CL 
MR 1.13(f) & CRPC 3-600(D): In dealing with an organization’s directors, officers, employees, members, shareholders, or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization’s interests are adverse to those of the constituents with whom the lawyer is dealing 
Protocol for interviewing a lower level employee as corporation’s attny 
Explain identity of client and conflict of interest 
Advise employee to obtain separate counsel 
Advise employee that communications are not privileged or confidential as between employee and corporation 
If fail to clarify and low level employee believed represented 
MR 1.8(a),(b): duty of confidentiality extends to prospective clients 
MR 1.8(c): A lawyer . . . shall not represent a client with interest materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to that person in the matter, except as provided in paragraph (d) . . . 
If corporate attorney learns of fraud 
MR 1.2 Cmt. 9: Fact that client uses lawyer’s advice in criminal course of action doesn’t make lawyer part of it. There is a critical distinction between presenting an analysis of legal aspects of questionable conduct and recommending the means by which a crime or fraud might be committed with impunity. 
MR 1.6(b): A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believed necessary . . . (2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services. 
(3) Disclosure is only permitted to prevent, mitigate or rectify substantial injury to the financial interests of another reasonably certain to result or has resulted from the clients commission of a crime or fraud in furtherance of which the client has used the lawyer’s services 
Rogue Officer in Corporation 
MR 1.13(b): If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in an action, intends to act or refuses to act in a matter related to the representation that is in violation of a legal obligation to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization. . . . Unless the lawyer reasonably believed that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including if warranted by the circumstances, to the highest authority that can act on behalf of the organization as determined by applicable law 
Cmt. 4: Ordinarily referral to a higher authority would be necessary. In some circumstances, however, it may be appropriate for the lawyer to ask the constituent to reconsider the matter; for example if the circumstances involve a constituent’s innocent misunderstanding of law and subsequent acceptance of the lawyer’s advice. . . . However, attorney may inform corporation of matters that the lawyer reasonably believes to be of sufficient importance to warrant doing so in the best interest of the org. 
CRPC 3-600(B): If a member acting on behalf of an organization knows that an actual or apparent agent of the organization acts or intends or refuses to act in a manner that is or may be a violation of law reasonably imputable to the organization, or in a manner which is likely to result in substantial injury to the organization, the member shall not violate his or her duty of protecting all confidential information as provided in B&P Code § 6068(e). Subject to §6068(e), the member may take such actions as appear to the member to be in the best lawful interest of the organization. Such actions may include among others: 
(1) Urging reconsideration of the matter while explaining its likely consequences to the organization; or 
(2) Referring the matter to the next higher authority in the organization, including if warranted by the seriousness of the matter, referral to the highest internal authority that can act on behalf of the org. 
Board won’t act, corporate attorney whistle blow 
MR 1.13(c): Except as provided in ¶ (d), if: 
(1) despite the lawyer’s efforts in accordance with ¶(b) the highest authority that can act on behalf the organization insists upon or fails to address in a timely and appropriate manner an action or refusal to act, that is clearly a violation of the law, and 
(2) the lawyer reasonably believed that the violation is reasonably certain to result in substantial injury to the organization, then the lawyer MAY reveal information relating to the representation whether or not R. 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believed necessary to prevent substantial injury to the organization  
CRPC 3-600(C): If despite the member’s actions in accordance with ¶(B), the highest authority that can act on behalf of the org. insists upon action or a refusal to act that is a violation of law and is likely to result in substantial injury to the organization, the member’s response is limited to the member’s right, and, where appropriate, duty to resign in accordance with R. 3-700. 
Corporation wants attorney to pursue meritless litigation 
MR 3.1: A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous 
MR 3.4(d): A lawyer shall not . . . in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discover request by an opposing party 
MR 3.2: A lawyer shall make reasonable efforts to expedite litigation consistent with the interest of the client 
Cmt. 1: realizing financial or other benefit from otherwise improper delay in litigation is not a legitimate interest of the client 
MR 4.4: In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass or delay or burden a third person. 
CRPC 3-200(A): A member shall not seek, accept, or continue employment if the member knows or should know that the objective of such employment is: 
(1) To bring an action, conduct a defense, assert a position in litigation, or take an appeal, without probably cause and for the purpose of harassing or maliciously injuring any person; or 
(2) To present a claim or defense in litigation that is not warranted under existing law; unless it can be supported by a good faith argument for an extension, modification, or reversal of such existing law. 
Conflicts with Clients 
MR 1.7(a)(2): A lawyer shall not represent a client if there is a concurrent conflict of interest, i.e., there is a significant risk that the representation of one or more clients will be materially limited . . . by a personal interest of the lawyer [unless the client waives the conflict as set forth under MR 1.7(b)] 
Cmt. 14: Ordinarily, clients may consent to representation notwithstanding a conflict. However, . . . some conflicts are nonconsentable, meaning that the lawyer involved cannot properly ask for such agreement or provide representation on the basis of the client’s consent 
Business Transactions with Clients 
MR 1.8(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless: 
(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are full disclosed and transmitted in writing in a manner that can be reasonably understood by the client; 
(2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advise of independent legal counsel on the transaction; and 
(3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer’s role in the transaction, including whether the lawyer is representing the client in the transaction. 
CRPC 3-300 (same); 4-300 (lawyer can’t purchase property for themselves at a probate, foreclosure, receiver’s or trustee’s sale where lawyer is representing a party) 
Loans 
 MR 1.8 (e): lawyer shall not provide financial assistance to client in connection with pending or contemplated litigation, except that: 
(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and 
(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client 
Cmt. 10: encourages clients to pursue lawsuits they might not otherwise bring; gives lawyers too great a financial stake in the outcome 
CRPC 4-210(A): A member shall not directly or indirectly pay or agree to pay, guarantee, represent, or sanction a representation that the member or member’s law firm will pay the personal or business expenses of a prospective or existing client, except that this rule shall not prohibit a member: 
(1) With consent of the client, from paying or agreeing to pay such expenses to third persons from funds collected or to be collected for the client as a result of the representation; or 
(2) After employment, from lending money to the client upon the client’s promise in writing to repay such loan; or 
(3) From advancing the costs of prosecuting or defending a claim or action or otherwise protecting or promoting the client’s interests, the repayment of which may be contingent on the outcome of the matter. Such costs within the meaning of this ¶ shall be limited to all reasonable expenses of litigation or reasonable expenses in preparation for litigation or in providing any legal services to the client 
Proprietary Interest  
MR 1.8(i): A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of a litigation the lawyer is conducting for a client. . . . 
(2) exception for contingency fees 
CRPC 3-310(B)(4): CA does not have a similar provision that expressly prohibits an attny from acquiring a property interest in the relationship or subject matter of the litigation; only requires that the client is given written disclosure 
Sexual Relations 
MR 1.8(j): a lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced 
Cmt. 17: Because of the significant danger of harm to client interests and because the client’s own emotional involvement renders it unlikely that the client could give adequate informed consent, this Rule prohibits the lawyer from having sexual relations with a client regardless of whether the relationship is consensual and regardless of the absence of prejudice to the client 
CRPC 3-120(B): A member shall not: 
(1) Require or demand sexual relations with a client incident to or as a condition of any professional representation; or 
(2) Employ coercion, intimidation, or undue influence in entering into sexual relations with a client; or 
(3) Continue representation of a client with whom the member has sexual relations if such sexual relations cause the member to perform legal services incompetently in violation of rule 3-110 
CRPC 3-120(C): ¶(B) shall not apply to sexual relations between members and their spouses or to ongoing consensual sexual relations which predate the initiation of the l-cl relationship
MR 1.8(k): While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a)-(i) not (j) that applies to any one of them shall apply to all of them [cl can have sex with other attny in their firm, just not the one working on their case] 
CRCP 3-120(D): Where a lawyer in a firm has sexual relations with a client but does not participate in the representation of that client, the lawyers in the firm shall not be subject to discipline under this rule solely because of the sexual relationship 
MR 1.7 Cmt. 11: related lawyers, parents, children, siblings, spouses, etc., cannot represent opposing parties (clients), unless each client gives informed consent 
The disqualification arising from a close family relationship is personal and ordinarily not imputed to members of firms with whom the lawyers are associated 
CRPC 3-320: related lawyers, parents, children, siblings, spouses, partner, fuck buddies, etc., cannot represent opposing parties (clients), unless inform the clients in writing of the relationship 
Discussion: same, no imputation 
Confirmed in Writing 
MR 1.7 Cmt. 20: can be satisfied by either a document signed by the client; or writing by attorney that is transmitted to the client after oral consent promptly transmitted to the client 
Testify/ Advocate 
MR 3.7(a): A lawyer shall not act as an advocate at a trial in which the lawyer is likely to be a necessary witness unless: 
(1) the testimony related to an uncontested issue; 
(2) the testimony related to the nature and value of legal services rendered in the case; or 
disqualification of the layer would work substantial hardship on the client 
Cmt. 2: A witness is required to testify on the basis of personal knowledge, while an advocate is expected to explain and comment on evidence given by others. It may not be clear whether a statement by an advocate-witness should be taken as proof or as an analysis of the proof 
Aka don’t want to confuse the jury and conflict between duty of loyalty and truthful testimony 
MR 3.7(b): A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s firm is likely to be called as a witness unless precluded from doing so by R. 1.7 or 1.9 
CRPC 5-210: A member shall not act as an advocate before a jury which will hear testimony from the member unless: 
(A) the testimony related to an uncontested matter; or
(B) the testimony related to the nature and value of legal services rendered in the case; or 
(C) the member has the informed, written consent of the cl 
Substantial Hardship 
MR 3.7 Cmt. 4: balance harm to client v. prejudice to court & opposing side. 
Prejudice: nature of the case, importance and probably tenor o lawyer’s testimony, probability that the lawyer’s testimony will conflict with that of other witnesses 
Harm to client: how would disqualification affect the client, could the harm have been prevented due to the foreseeability that the lawyer would need to testify 
Executor
MR 1.8 Cmt. 8: This rule does not prohibit a lawyer from seeking to have the lawyer or partner or associate of the lawyer names as executor of the client’s estate or to another potentially lucrative fiduciary position. Nevertheless, such appointment will be subject to the general conflict of interest provision in R. 1.7 when there is a significant risk that the lawyer’s interest in obtaining the appointment will materially limit the lawyer’s independent professional judgment in advising the client concerning the choice of an executor or other fiduciary 
Gifts 
MR 1.8(c): A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client . . . 
Cmt. 6: A lawyer may accept a gift from a client, if the transaction meets general standards of fairness. For example, a simple gift such as a present given at a holiday or as a token of appreciation is permitted. . . . 
MR 1.8 Cmt. 6: If a client offers the lawyer a more substantial gift, ¶(c) does not prohibit the lawyer from accepting it, although such gift may be voidable by the client under the doctrine of undue influence, which treats client gifts as presumptively fraudulent. . . . 
CRPC 4-400: A member shall not induce a client to make a substantial gift, including a testamentary gift to the member’s parent, child, sibling, or spouse, except where the client is related to the member 
Discussion: A member may accept a gift from a member’s client, subject to general standards of fairness and absence of undue influence. The member who participates in the preparation of an instrument memorializing a gift which is otherwise permissible ought not be subject to professional discipline. On the other hand, where impermissible influence occurred, discipline is appropriate 
Wills 
MR 1.8(c): A lawyer shall not . . . prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client. . . . 
Conflicts Between Clients (concurrent and successive) 
MR 1.9(a): A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or substantially related matter in which that person’s interests are materially adverse to the interest of the former client unless the former client gives informed consent, confirmed in writing 
Cmt. 3: substantially related= same transaction or legal dispute or substantial risk that confidential info in prior case would materially advance the client’s position in the subsequent matter 
CRCP 3-310(E): A member shall not, without the informed written consent of the client or former client, accept employment adverse to the client or former client where, by reason of the representation of the client or former client, the member has obtained confidential information material to the employment. 
Substantial relationship= factual similarity, legal similarity, nature and extent of the attorney’s involvement with the case 
Concurrent Conflicts 
MR 1.7(a): A concurrent conflict of interest exists if: 
(1) the representation of one client will be directly adverse to another client; or 
(2) there is significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client 
Cmt. 6: Loyalty to a current client prohibits undertaking representation directly adverse to that client without that client’s informed consent . . . even when the matters are wholly unrelated 
Cmt. 23: The potential for conflict of interest in representing multiple defendants in a criminal case is so grave that ordinarily a lawyer should decline to represent more than one defendant 
MR 1.9(c): A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter use information relating to the representation to the disadvantage of the former client  
Successive Conflicts 
Attorney Moves Firms 
MR 1.10(a): While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by R. 1.7 or 1.9, unless
(1) The prohibition is based on a personal interest of the disqualified lawyer . . . (sexual relation, political view, etc.)
(2) the prohibition is based upon R.1.9(a) or (b) [past cl] and arises out of the disqualified lawyer’s association with a prior firm, and 
(i) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; 
(ii) written notice is promptly given to any affected former client to enable the former client to ascertain compliance with the provisions of this R., which shall include a description of the screening procedures employed, a statement of the firm’s and of the screened lawyer’s compliance with these R.s, a statement that review may be available before a tribunal, and an agreement by the firm to respond promptly to any written inquiries or objections by the former client about the screening procedures; &
(iii) certifications of compliance with these R.s and with the screening procedures are provided to the former cl by the screened lawyer and by a partner of the firm, at reasonable intervals upon the former client’s written request and upon termination of the screening procedures 
MR 1.9(b): A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a cl 
(1) whose interests are materially adverse to that person; &
(2) about whom the attny had acquired information protected R.1.6&1.9(c) that is material to the matter; unless the former cl gives informed consent, confirmed in writing 
Prior firm when lawyer leaves 
MR 1.10(b): When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interest materially adverse to those of a client represented by the formerly associated lawyer and nor currently represented by the firm, unless: 
(1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the cl; &
(2) any lawyer remaining in the firm has information protected by R.1.6&1.9(c) that is material to the matter 
California 
CRPC 3-310(E): Can’t accept employment adverse to client or former client where attorney has obtained confidential information material to the employment 
Courts assumer lawyer has obtained confidential information so long as the matters are substantially related 
Does CA impute conflicts? No express rules, case law imputes conflicts but screening uncertain; S. ct. has not addressed screens 
Elements of a Successful Screen: physical separation, sanctions for violating, procedures for preventing access, no sharing profits, no supervisory relationship, notice to client 
Prospective Clients 
MR 1.7(a)(1): can’t represent a client where interests are directly adverse to another 
Cmt. 6: applies to current clients even in unrelated matters 
MR 1.18(c): lawyer who discusses a matter with prospective client & received info that could be significantly harmful to that client, cannot represent client with materially adverse interests in substantially related matter, absent informed consent from both clients 
If lawyer is disqualifies, then whole firm imputed; unless, consent from both, OR screen, written notice, etc. 
Judge, Administrative Judge, Etc. 
MR 1.12(a): Except as stated in ¶(d), an attny shall not represent anyone in connection with a matter in which the attny participated personally & substantially as a judge or other adjudicative officer, or clerk to such a person, or as an arbitrator, mediator or other 3rd-party neutral, unless all parties to the proceeding give informed consent, confirmed in writing. 
Cmt. 1: rule doesn’t apply where the judge had previously exercised remote or incidental administrative responsibility that did not affect the merits 
MR1.12(c): If a lawyer is disqualified by ¶(a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue to represent in the matter unless: 
(1) the disqualified lawyer is timely screened from any participation in the matter and it apportioned no part of the fee; &
(2) written notice is promptly given to that parties and any appropriate tribunal to enable them to ascertain compliance 
Government Service 
MR 1.11(a): Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee of the gov.: 
(1) is subject to R. 1.9(c); and 
(2) shall not otherwise represent a client in connection w/ a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate gov. agency gives its informed consent, confirmed in writing, to the rep. 
MR 1.11(e): As used in this R., the term matter includes: 
(1) any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest, or other particular matter involving a specific party or parties 
MR 1.11(b): when a lawyer is disqualified from representation under ¶(a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless: 
(1) the disqualified lawyer is timely screened and appointed no fee 
(2) and written notice given to enable compliance to be ascertained 
Lawyers/ Law Firms/ Specialized Practice Areas 
MR 5.2: Responsibilities of a Subordinate Lawyer 
(a) A lawyer is bound by the Rules notwithstanding that the lawyer acted at the direction of another person 
(b) A subordinate lawyer does not violate the Rules if that lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an arguable question of professional duty 
MR 5.1: Responsibilities of a Partner or Supervisory Lawyer 
(c) A lawyer shall be responsible for another’s violation of the Rules, if: 
(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or
(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action 
Ca Rules 
No parallel to MR 5.1 or 5.2, but can stretch to get same results 
Evaluation for 3rd Party 
MR 2.3: permits such evaluation if: 
Lawyer reasonably believed that evaluation is compatible with other aspects of lawyer’s relationship with client (a), but
If lawyer knows or reasonably should know it’s likely to affect client’s interests materially & adversely, need informed consent (b)
CA has no comparable 
Mediation and Arbitration 
MR 2.4(a): defines third-party neutral and services covered: 
A lawyer served as a 3rd-party neutral when the lawyer assists two or more persons who are not clients of the lawyer to reach a resolution of a dispute . . . service as TPN may include services as an arbitrator, a mediator or in such other capacity as will enable the lawyer to assist the parties to resolve the matter 
MR 2.4(b): duties: 
Lawyer must inform unrepresented parties that the lawyer is not representing them 
If the lawyer knows or reasonably should know a party does not understand the lawyer’s role, lawyer must explain role including the difference between a TPN and a lawyer representing a party 
Partnership Agreements 
MR 5.6 and CRPC prohibit agreements that limit a lawyer’s ability to practice law, such as non-compete clauses 
Fees and Fiduciary Duties 
General Rules 
MR 1.5(a): Fees and expenses must not be unreasonable 
Req. written disclosure of fees in plain language cl can understand 
CRPC 4-200(A): fees must not be illegal or unconscionable 
Both MR and CA would let you double-bill if cl understands and agrees up-front (double bill aka bill for two clients) 
MR 3.2: A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client 
Factors relevant to setting a reasonable fee (MR 1.5(a)/ CRPC4-200(B))
Time & labor requires, novelty of issues, skill required; whether likely to preclude other employment; $ involved & results obtained; time limitations; nature & length of professional relationship; experience/ reputation/ ability of lawyer; fixed or contingent; award in similar cases; customary fee (MR only); client’s informed consent (CA only); amount of fee in proportion to value of services (CA only); relative sophistication of the parties (CA only) 
Other factors 
MR 1.5(a): the factors to be considered in determining the reasonableness of a fee include the following . . . Cmt. 1 the factors specified in (1)-(8) are not exclusive 
CRPC 4-200(B): among the factors to be considered, where appropriate, in determining the conscionability of a fee are the following: 
Oral Agreement for Fees 
MR1.5(b): the scope of the representation and the basis of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client 
CA B&P Code §6148(a): In non-contingency fee cases where it’s reasonably foreseeable that total expense to a client, including attorney fees, will exceed $1,000, the contract for services in the case shall be in writing. The written contract shall contain all the following: 
(1) any basis of compensation including, but not limited to, hourly rates, statutory fees or flat fees, and other standard rates, fees, and charges applicable to the case 
(2) The general nature of the legal services to be provided to the cl 
(3) the respective responsibilities of the attorney and the client as to the performance of the contract 
[(d) unless cl is corp. then cl waives writing, terms implied from previous relationship, etc.]
Contingency Fee 
MR 1.5(c): A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by ¶(d) or other law (criminal case, divorce, etc.). A contingent fee agreement shall be in writing signed by the client and shall stat the method by which the fee is to be determined, including: 
The percentage or percentages that shall accrue to the lawyer in the event of settlement, trial, or appeal; 
Litigation and other expenses to be deducted from the recover; and 
Whether such expenses are to be deducted before or after the contingent fee is calculated 
The agreement must clearly notify the cl of any expenses for which the cl will be liable whether or not the client is the prevailing party 
CA B&P Code §6147(a): The contingent fee contract shall be in writing and shall include, but is not limited to, all of the following: 
(1) a statement of the contingency fee rate that the client and attorney have agreed upon 
(2) a statement as to how disbursement and costs incurred in connection with the prosecution or settlement of the claim will affect the contingency fee and the client’s recovery 
(4) Unless the claim is subject to the provisions of §6146 (med mal), a statement the fee is not set by law but is negotiable between the attorney and client 
agreement must be signed by cl and attny and cl given copy at time 
CA B&P §6147 (b): failure to comply with any provision of this section renders the agreement voidable at cl’s choice and attny only gets QM 
Failure to Comply Penalty CA B&P §6147.5: attny only gets the straight hourly wage that an hourly attny would charge; but not more than K 
R.3d §35 Cmt. c: A contingent fee may permissibly be greater than what an hourly fee lawyer of similar qualifications would receive for the same representation. A contingent-fee lawyer bears the risk of receiving no pay if the client loses and is entitled to compensation for bearing risk 
MR 1.5: listing whether the fee is fixed or contingent as one or of the factors determining whether a fee is reasonable ((a)(8)), but noting that determining whether a contingent fee is reasonable, all the relevant factors should be considered (Cmt. 3) 
R.3d §35 Cmt. c: nor is a contingent fee necessarily unreasonable because the lawyer devoted relatively little time to a representation, for the customary terms of such arrangements commit the lawyer to provide necessary effort without extra pay is relatively large expenditure of the lawyer’s time were entailed. However, large fees unearned by either effort or a significant period of risk are unreasonable 
CRPC 4-200(B): unconscionability of a fee shall be determined on the basis of all the facts and circumstances existing at the time the agreement is entered into except where the parties contemplate that the fee will be affected by later events 
Referral Fee 
MR 1.5 (e): a division of a fee between lawyers who are not in the same firm may be made only if: 
(1) the division is in proportion to services performed by each lawyer or each lawyer assumes joint responsibilities for the representation; 
(2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement, including the share each lawyer will receive, and the agreement is confirmed in writing; and 
(3) total fee is reasonable 
CRPC 2-200(A): Lawyers in different firms can divide fees only if: 
(1) client consents in writing after full disclosure of the terms 
(2) total fee not increased & is not unconscionable 
Note: CA doesn’t require proportionate division just joint responsibility, but does require full disclosure of terms and cl consent in writing 
Billing Hours 
MR 1.5(b): the scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses shall be communicated to the client. 
MR 1.5 Cmt. 5: a lawyer should not exploit a fee arrangement based primarily on hourly charges by using wasteful procedures 
MR 3.2: A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client 
Fiduciary Duties 
MR 1.15(a): A lawyer shall hold property of clients . . . separate from the lawyer’s own property. Funds shall be kept in a separate account . . . Other property shall be identified as such and appropriately safeguarded 
MR 1.5 (d): Upon receiving funds or other property in which a cl or 3rd party has an interest, a lawyer shall promptly notify the cl or 3rd party 
Except as stated in this rule or otherwise permitted by law or by agreement with the cl, a lawyer shall promptly deliver to the client or 3rd person any funds or other property that the cl or 3rd person is entitled to receive and, upon request by the cl or 3rd person, shall promptly render a full accounting regarding such property 
CRPC 4-100 (A) All funds received or held for the benefit of clients by a member or law firm, including advances for costs and expenses, shall be deposited in one or more identifiable bank account . . . 
(B) A member shall: 
(1) Promptly notify a client of the receipt of the client’s funds, securities, or other properties 
(2) Identify and label securities and properties of a client promptly upon receipt and place them in a safe deposit box or other place of safekeeping as soon as practicable 
MR 1.15(e): When in the course of representing a lawyer is in possession of property in which two or more persons (one of whom may be the lawyer) claim interests, the property shall be kept separate by the lawyer until the dispute is resolved. The lawyer shall promptly distribute all portions of the property as to which the interests are not in dispute 
Cmt. 3: Lawyers often receive funds from which the lawyer’s fee will be paid. The lawyer is not required to remit to the client’s funds that the lawyer reasonably believes represent fees owed. However, a lawyer may not hold funds to coerce a client into accepting the lawyer’s contention. The disputed portion of the funds must be kept in a trust account and the lawyer should suggest means for prompt resolution of the dispute, such as arbitration. The undisputed portion of the funds shall be promptly distributed 
Limit Representation 
MR 1.2(c): A lawyer may limit the scope of representation if the limitation is reasonable under the circumstances and the client gives informed consent 
Cmt. 6: Can expressly agree to exclude specific means that might otherwise be used to accomplish client’s objectives. This includes means are repugnant to either cl or attny, also, means deemed too costly by cl 
Advertising and Solicitations 
Advertising: communication regarding the lawyer’s services 
General rule: okay so long as not false or misleading 
Solicitation: direct, in-person, telephone, or real-time electronic contact from attorney to prospective client for the attorney’s pecuniary gain (i.e. to get hired)
General rule: not allowed except under narrow circumstances 
Exceptions: rules don’t apply to lawyers, family members, pre-existing professional or close personal relationship 
Communication must be significantly motivated by pecuniary gain 
MR 7.3(a): Solicitation of Clients 
A lawyer shall not be in-person, live telephone or real-time electronic contact, solicit professional employment when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain, unless the person contacted: 
(1) is a lawyer; or (2) has a family, close personal, or prior professional relationship with the lawyer 
CRPC 1-400(C) Advertising and Solicitation 
A Solicitation shall not be made by or on behalf of a member or law firm to a prospective client with whim the member or law firm has no family or prior professional relationship, unless the solicitation is protected from abridgment by the Constitution of the United States or by the Constitution of the State of California 
A solicitation to a former or present client in the discharge of a member’s or law firm’s professional duties is not prohibited 
CRPC 1-400(B) 
For purposes of this rule, a solicitation means any communication: 
(1) Concerning the availability for professional employment of a member or a law firm in which a significant notice is pecuniary gain; and (2) which is
(a) delivered in person or by telephone, or 
(b) directed by any means to a person known to the sender to be represented by counsel in a matter which is subject of the communication 
Restriction on Advertising: MR 7.1- can’t be false or misleading, i.e.
Contain a material misrepresentation of fact or law, or 
Omit a fact necessary to make the statement considered as a whole not materially misleading 
Misleading: MR 7.1 Cmt. 3
Truthful report of attny’s achievements may be misleading if would create an unjustified expectation that the same results would be obtained for other cls in sim. matters without reference to the specifics of the case
Appropriate disclaimer or qualifying language may preclude a finding that a statement is likely to create unjustified expectations or otherwise mislead the public 
Similarly, an unsubstantiated comparison of the lawyer’s services or fees of other lawyers may be misleading if presented with such specificity as would lead a reasonable person to conclude that the comparison can be substantiated  
Restrictions on Advertising CRPC 1-400(D): A communication or a solicitation (as defined herein) shall not: 
(1) Contain any untrue statement; or 
(2) Contain any matter, or present or arrange any matter in a manner or format which is false, deceptive, or which tends to confuse, deceive, or mislead the public; or 
(3) Omit to state any fact necessary to make the statements made, in the light of circumstances under which they are made, not misleading to the public; or 
(4) Fail to indicate clearly, expressly, or by context, that it is a communication or solicitation, as the case may be; or 
(5) Be transmitted in any manner which involved intrusion, coercion, duress, compulsion, intimidation, threats, or vexatious harassing conduct; or 
(6) State that a member is a ‘certified specialist’ unless the member holds a current certification as a specialist issued by the Board of Legal Specialization 
Standards and Statues of what is not allowed 
Stand. 1: A communication which contains guarantees, warranties, or predictions regarding the result of the representation 
B&P §6157.2(a): no guarantee or warranty re outcome 
B&P §6157.2(b): no statements that lawyers can obtain immediate cash or quick settlements 
Stand. 2: A communication which contains testimonials about or endorsements of a member, unless such communication also contains an express disclaimer such as “this testimonial or endorsement does not constitute a g, w, or p re outcome of case” 
B&P §6158.1(a): in electronic media ads, rebuttable presumption that message re ultimate result of a specific case presented out of context without specifics is deceptive 
B&P §6158.3: electronic media ad portraying result in particular case must disclose factual and legal circumstances, or say that ‘results depends on facts of case, & may differ for different facts’; use of this disclosure may not rebut presumption created by above 
Stand. 3: A communication which is delivered to a potential client whom the member knows or should reasonably know is in such a physical, emotional, or mental state that he or she would not be expected to exercise reasonable judgment as to the retention of counsel 
Stand. 4: a communication which is transmitted at the scene of an accident or at or en route to a hospital, ER center, or other health facility 
Stand. 13: A communication which contains a dramatization unless such communication contains a disclaimer which states “this is a dramatization” or words similar importance 
B&P §6157.2(c): no dramatization or impersonation of attorney/client w/o disclosing; no spokesperson w/o disclosing 
B&P §6158.1(b): in electronic ads, presumption of violation when depict injuries, accident scene, or injurious events 
Stand. 14: A communication which states or implies ‘no fee without recover’ unless such communication also expressly discloses whether or not the client will be liable for costs not allowed 
B&P §6157.2(d): representation re contingent fee must advise whether client is responsible for costs when no recovery is obtained; disclosure unnecessary if client isn’t responsible for costs 
Referral 
MR 7.2(b): a lawyer shall not give anything of value to a person for recommending the lawyer’s services 
MR 7.2(b)(4): a lawyer may . . . refer clients to another lawyer or a nonlawyer professional pursuant to an agreement not otherwise prohibited under these R.s that provides for the other person to refer clients or customer to the lawyer, if 
(i) the reciprocal referral agreement is not exclusive, and 
(ii) the client is informed of the existence and nature of the agreement 
CRPC 2-200(B): Lawyer may not compensate, give, or promise anything of value to another lawyer for referring business. 
No exception for reciprocal referral arrangements, but gratuity okay so long as isn’t quid pro quo 
And CRPC 2-200(A) permits lawyers to divide fees so long as client consents in writing and total fee not increased and is not unconscionable 
Contribution and Appointments 
MR 7.6: A lawyer or law firm shall not accept a government legal engagement or an appointment by a judge if the lawyer or law firm makes a political contribution or solicits political contributions for the purpose of obtaining or being considered for that type of legal engagement or appointment 
Referral Service  
MR 7.2(b)(2) & CRPC 1-320(A)(4) both include exceptions for lawyer referral services 
MR 7.2(a): subject to the requirements of R. 7.1 & 7.3, a lawyer may advertise services through written, recorded, or electronic communications, including public media 
MR 7.4(a): a lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law 
MR 7.4 Cmt. 1: Okay to indicate areas of practice and state you’re a specialist in a particular field, so long as not false and misleading 
MR 7.4(b): but can’t imply you’re certified as a specialist in a particular field of law, unless 
(1) certified by appropriate state authority or accredited by ABA 
(2) clearly identify the name of the certifying organization 
MR 7.3(c): every written, recorded or electronic communication from a lawyer soliciting professional employment from anyone known to be in need of legal services in a particular matter shall include the words ‘advertising material’ on the outside envelope, if any, and at the beginning and ending of any recorded or electronic communication, unless the recipient of the communication is a person specified in ¶(a)(1)/(2)
CRPC 1-400(D)(4): requires that communications indicate clearly, expressly, or by context, that it is such and Stand. 5: states there is a presumptive violation unless communication sent in an envelope seeking professional employment says ‘advertisement’, ‘newsletter,’ or similar 
MR 7.3(b); A lawyer shall not solicit professional employment by written, recorded, or electronic communication or by in-person, telephone, or real-time electronic contact even when not otherwise prohibited by paragraph (a); if 
(1) the target of the solicitation has made known to the lawyer a desire not to be solicited by the lawyer; or 
(2) the solicitation involves coercion, duress, or harassment 
Cmt. 5: if after sending a letter or other communication . . . the lawyer receives no response, any further effort to communicate may violate (b)
CRPC 1-400(D)(5): Prohibits communications that involve intrusion, coercion, duress, compulsion, intimidation, threats, or vexatious/ harassing conduct 
Fairness in Litigation 
Investigating Jurors 
MR 3.5: A lawyer shall not: 
(a) seek to influence a judge, juror, prospective juror or other official by means prohibited by law; 
(b) communicate ex parte with such a person during the proceeding unless authorized to do so by law or court order; 
(c) talk to a juror after the case is over if prohibited by law or court order OR if the juror doesn’t want to talk OR if communication involves misrepresentation, coercion, duress, or harassment 
(d) engage in disruptive conduct intended to disrupt a tribunal (including at a deposition) 
[no prohibition from investigation, but cannot contact] 
CRPC 5-320 
(A-B) A member connected with a case shall not communicate directly or indirectly with a trial juror or anyone member knows to be a member of the venire from which the jury will be selected for trial of that case 
(C) . . . Even a member unconnected to a case can not communicate with a juror during trial 
(D) After the case, make comments to jurors intended to harass or embarrass them or influence their actions in future jury service
(E) Conduct an out-of-court investigation on jury pool members likely to influence the state of mind of the juror 
(F) Communicate with family members of a juror or someone in the jury pool; 
(G) Duty to report: A member shall promptly reveal to the court any juror misconduct by another towards a juror (or member of the jury pool) 
Jury Interaction During Trials 
CRPC 5-320(B): During trial a member connected with the case shall not communicate directly or indirectly with any juror 
MR 3.5(b): A lawyer shall not communicate ex parte with a juror or prospective juror during the proceeding unless authorized to do so by law or court order; 
CRPC 5-320(C): During trial a member who is not connected with the case shall not communicate directly or indirectly concerning the case with anyone the member knows is a juror in the case 
CRPC 5-320(G): Duty to promptly report misconduct to judge 
Excused Alternate During Trial 
CRPC 5-320(I): for purposes of this R. juror means any empaneled, discharges, or excused juror 
Communicating with Person Represented by Counsel 
MR 4.2: In representing a client a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or court order
CRPC 2-100(A): While representing a client, a member shall not communicate directly or indirectly about the subject of the representation with a party the member knows to be represented by another lawyer in the matter, unless the member has the consent of the other lawyer 
Categories of Employees represented for corporations 
Persons who supervise, direct, or regularly consult with the organization’s lawyer concerning the matter; 
Persons who have authority to speak on behalf of Monolith with respect to matter; and 
Persons whose act or omission in connection with the matter may be imputed to Monolith for purposes of liability (employees who will testify on the merits of the current matter) 
MR 4.2 Cmt. 7: In the case of a represented organization, this R. prohibits communications w/ a constituent of the organization who
(1) supervises, directs, or regularly consults with the organization’s lawyer concerning the matter or 
(2) has authority to obligate the organization with respect to the matter or 
(3) whose act or omission in connection with the matter may be imputed to the organization for purposes of civil or criminal liability 
Former employees or employees represented by separate counsel 
MR 4.2 Cmt. 7: Consent of the organization’s attorney is not required for communication with a former constituent 
CRPC 2-100 (discussion): ¶(B) is intended to apply only to persons employed at the time of the communication 
If a constituent of the org. is represented by their own attorney, it is sufficient to obtain permission to communicate from that attorney
Client Contact Opposing Party  
MR4.2 Cmt. 4: parties to a case may communicate directly w/ each other 
CRPC 2-100 (discussion): R. 2-100 is not intended to prevent the parties themselves from communicating with respect to the subject matter of the representation 
Third Parties
MR 4.4(a): A lawyer shall not use means that have no substantial purpose, other than to embarrass, delay, or burden a third party, or use methods of obtaining evidence that violate the legal rights of such a person 
Cmt. 1: applied to unwarranted intrusions into privileged relationships, such as the client-lawyer relationship 
Witnesses 
Informal contact with unrepresented law witness okay if he wants to talk 
If lay witness represented, then no contact rule applies 
Expert witnesses- no contact rule applies 
Current employee in protected category- no contact rule applies 
Former employee not in protected category- okay if agrees, but not to solicit privileged information 
Payment to Witnesses 
CRPC 5-310(B): A member shall not… (B) directly or indirectly pay, offer to pay, or acquire in the payment of compensation to a witness contingent upon the content of the witness’s testimony or the outcome of the case. Except where prohibited by law, a member may advance, guarantee, or acquiesce in the payment of: 
(1) Expenses reasonably incurred by a witness in attending or testifying 
(2) reasonable compensation to a witness for loss of time in attending or testifying 
(3) a reasonable fee for the professional services of an expert witness
MR 3.4(b): A lawyer shall not . . . (b) falsify evidence, counsel, or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law; 
Cmt. 3 With regards to ¶(b), it is not improper to pay a witness’s expenses or to compensate an expert witness on terms permitted by law. The common law rule in most jurisdictions is that it is improper to pay an occurrence witness any fee for testifying and that it is improper to pay an expert witness a contingent fee. 
Discovery 
MR 3.4(a): a lawyer shall not . . . unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy, or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act; 
MR 3.4(d): A lawyer shall not … in pretrial procedure, make a frivolous discovery request or fail to make a reasonably diligent effort to comply with a legally proper discovery request by an opposing party; 
CRPC 5-220: A member shall not suppress any evidence that the member or the member’s client has a legal obligation to reveal/ produce 
CRPC 3-200(A): A member shall not seek, accept, or continue employment if the member knows or should know that the objective of such employment is … to bring an action, conduct a defense, assert a position in litigation, or take an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person 
Contacting Judge 
MR 3.5(b): no ex parte communication with judge except as authorized by law or court order 
CRPC 5-300(B): no communication on merits except in open court, with consent or in presence of all counsel, in writing furnished to all counsel, or in ex parte matters 
Reporters 
MR 3.6(a): a lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter. 
Cmt. 5: Subjects more likely to have material prejudicial effect include: (1) the character, credibility, reputation or criminal record of a party, suspect in a criminal investigation or witness, or the identity of a witness, or the expected testimony of a party or witness 
Closing Arguments 
MR 3.4(e): A lawyer shall not … in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused 
CRPC 5-200: In presenting a matter to a tribunal, a member … shall not assert personal knowledge of fact at issue, except when testifying as a witness 
Prosecuting attorneys’ special duties 
Not to charge absent probable case MR 3.8(a), CRPC 5-110
Disclose evidence beneficial to accused MR 3.8(d) 
Make reasonable efforts to assure accused has reasonable opportunity to obtain counsel MR 3.8(b) 
MR 3.8(g): When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood that a convicted defendant did not commit an offense of which the defendant was convicted, the prosecutor shall: 
(1) promptly disclose that evidence to an appropriate court or authority, and 
(2) if the conviction was obtained in the prosecutor’s jurisdiction, 
(A) promptly disclose that evidence to the defendant unless a court authorizes delay, and 
(B) undertake further investigation, or make reasonable efforts to cause an investigation, to determine whether the defendant was convicted of an offense that the defendant did not commit 
MR 3.8(h): when a prosecutor knows of clear and convincing evidence establishing that a defendant in the prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor shall seek to remedy the conviction 
CA B&P code §6106: The commission of any act involving moral turpitude, dishonesty, or corruption, whether … committed … as an attorney or otherwise, and whether … a felony or misdemeanor or not, constitutes a cause for disbarment or suspension 
Coaching Witness 
Overt- coaches witness to lie 
Covert- coaches witness to lie by implication 
Accidental- does not intend for lie but witness nevertheless does 
Limitations 
MR 3.5(d): A lawyer shall not … engage in conduct intended to disrupt a tribunal 
MR 4.4(a): In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person 
B&P §6068(b): it is the duty of an attorney… (b) to maintain the respect due to the courts of justice and judicial officers 
Candor 
Toward Third Parties: MR 4.1: In the course of representing a client a lawyer shall not knowingly: 
(a) make a false statement of material fact or law to a third person; or 
(b) fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless R. 1.6 prohibits 
Toward Tribunal: MR 3.3: 
(a) A lawyer shall not knowingly: 
(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer 
(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel
Cmt. 4: the underlying concept is that legal argument is a discussion seeking to determine the legal premises properly applicable to the case 
(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal 
(c) The duties stated in ¶(a) & (b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information protected by R.1.6 
California 
B&P §6068(d): it is the duty of an attorney to … employ, for the purpose of maintaining the causes confided to him or her those means only as are consistent with truth, and never seek to mislead the judge or any judicial officer by an artifice of false statement of fact or law; 
CRPC 5-200: In presenting a matter to a tribunal a lawyer shall: 
Employ means to use only those methods that are consistent with the truth 
Not mislead a judge, judicial officer, or jury by an artifice or false statement of law or fact 
Not intentionally misquote a book, statute, or decision 
Not knowingly cite invalid authority (i.e. overruled decision, repealed or unconstitutional statute) 
Not assert personal knowledge of facts unless called as a witness 
CRPC 5-220: Suppression of Evidence: a lawyer shall not suppress any evidence that the lawyer or his/her cl has a legal obligation to produce 
Reveal harmful evidence to opponent 
MR 3.4 Cmt. 1: the procedure of the adversary system contemplates that the evidence on a case is to be marshaled competitively by the contending parties 
MR 3.3 Cmt. 14: ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a tribunal should consider in reaching a decision; the conflicting position is expected to be presented by the opposing party 
MR 1.4 Cmt. 1: A lawyer is required to be truthful when dealing with others on a client’s behalf, but generally has no affirmative duty to inform an opposing party of relevant facts 
Ex Parte Motion 
MR 3.3(d): in an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer which will enable the tribunal to make an informed decision, whether or not the facts are adverse. 
Cmt. 15: No balance of presentation by opposing advocates 
Misstatements 
MR 3.3 cmt. 3: there are circumstances where failure to make a disclosure is the equivalent of an affirmative misrepresentation 
MR 5.2(a): a lawyer is bound by the R.s notwithstanding that the lawyer acted at the direction of another person 
MR 3.3(a)(3): duty to take remedial steps to correct 
Deposition
MR 3.3 Cmt. 1: expressly notes that R. applies in ancillary proceeding such as deposition 
Evidence Lawyer thinks is false but does not know 
MR 3.3 (a)(3): a lawyer shall not knowingly … offer evidence that the lawyer knows to be false 
MR 3.3 Cmt. 8: a lawyer’s reasonable belief that evidence is false foes not preclude its presentation to the trier of fact; must actually KNOW 
Testimony 
MR 3.3 (a): a lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believed to be false 
Cmt. 9: although ¶(a)(3) only prohibits a lawyer from offering evidence the lawyer knows to be false, it permits the lawyer to refuse to offer testimony or other proof the lawyer reasonably believes is false  
Cmt. 9: because of the special protections historically provided criminal defendants, however, this R. does not permit a lawyer to refuse to offer the testimony of such a client where the lawyer reasonably believes but does not know the testimony will be false. Unless the lawyer knows the testimony will be false, the lawyer must honor the client’s decision to testify 
Cmt. 8: a lawyer’s knowledge that evidence is false … can be inferred from the circumstances. Thus, although a lawyer should resolve doubts about the veracity of testimony or other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood 
Cmt. 6: if a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false evidence, the lawyer should seek to persuade the client that the evidence should not be offered 
MR 3.3 (a)(3): if a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal … 
Cmt. 10: remonstrate with the client confidentially and urge him to correct the false statement; if that fails, must take further remedial action; if withdrawal isn’t permitted or won’t remedy the problem, must make disclosure to the tribunal & let the judge decide how to deal with it 
B&P §6068(e): lawyer may disclose confidential information only to the extent the attorney reasonably believed the disclosure is necessary to prevent criminal act attorney reasonably believes with result in death or substantial bodily harm [SO CA can’t reveal perjury] 
MR 3.3 Cmt. 13: A proceeding has concluded within the meaning of this R. when a final judgment in the proceeding has been affirmed on appeal or the time for review has passed 
Narrative approach in CA 
Allow client to testify in narrative fashion without questioning 
Don’t argue facts to the jury in closing 
Only for criminal defendants 
Negotiations 
MR 4.1: In the course of representing a client a lawyer shall not knowingly: (a) make a false statement of material fact or law to a third person … 
Cmt. 2: under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact 
Estimated of price or value placed on the subject of a transaction, and 
A party’s intentions as to an acceptable settlement of a claim are ordinarily in this category 
Bar Admission/ Discipline/ Multijurisdictional Practice 
MR 1.2(d): A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows in criminal or fraudulent 
CRPC 3-210: A member shall not advise the violation of any law, rule, or ruling of a tribunal unless the member believed in good faith that such law or ruling is invalid 
Amoral Technician 
MR 1.2(b): a lawyer’s representation of a client … does not constitute an endorsement of the client’s political, economic, social, or moral views or activities 
Values 
MR 1.2(a): a lawyer shall abide by a client’s decision concerning the objectives of representation and … shall consult with the client as to the means by which they are to be pursued 
Cmt. 2: client’s usually defer to the lawyer on technical, legal and tactical matters; lawyers usually defer to client regarding expenses to be incurred and concern for effect on third parties; if disagreements cannot be resolved and are fundamental, lawyer may withdraw 
Attempting to dissuade 
MR 2.1: In representing a client, a lawyer shall render candid legal advice, referring for only to law but to other considerations such as moral, economic, social, and political factors 
Not telling CL of option 
MR 1.4 Smt. 5: client should have sufficient information to participate intelligently in decisions concerning objectives of the representation and the means by which they are to be pursued 
Admission to State Bar 
MR 8.1: an applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not: 
(a) knowingly make a false statement of material fact; 
(b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority 
CRPC 1-200(B): a member shall not further an application for admission to the State Bar of a person whom the member knows to be unqualified in respect to character, education, or other relevant attributes. 
Multijurisdictional 
MR 5.5(a): a lawyer shall not practice law in jurisdiction in violation of the regulation of the legal profession in that jurisdiction 
CRPC 1-300(B): a member shall not practice law in a jurisdiction where to do so would be in violation of regulations of the profession in that jurisdiction 
MR 5.5(c): a lawyer admitted in another US jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that 
(3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the service arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission 
MR 5.5 Cmt. 14: reasonably related is determined by various factors, including whether the lawyer previously represented the client or the client has substantial contacts with the jurisdiction where the lawyer is admitted 
MR 5.5 Cmt. 12: the lawyer, however, must obtain admission pro hac vice in the case of a court-annexed arbitration or mediation or otherwise if court rules or law so require 
MR 5.5(b): a lawyer who is not admitted to practice in this jurisdiction shall not: (1) except as authorized by these R.s or other law, establish an office or other systematic and continuous presence in this jurisdiction for the practice of law 
CA R of Ct §9.47(c)(2)&9.48(c)(2): out of state attorney practicing temporarily in CA must not establish or maintain resident office or other systematic or continuous presence in CA for the practice of law 
MR 5.5(c)(1): Allows temporary legal services in another jurisdiction when undertaken in association with a lawyer who is admitted to practice in the matter 
CA R of Ct §9.45 allows only for registered legal service attnys 
MR 5.5(c)(2): allows temporary legal services in another jurisdiction when, reasonably related to a pending or potential proceeding before tribunal in this or another jurisdiction, if the lawyer, or person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized 
CA R. Ct. §9.47- similar 
Discipline 
CRPC 1-100(D)(1): these rules shall govern the activated of members in and outside this state 
MR 8.5(a): a lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction 
Subject to discipline in both for same conduct 
MR 5.5(c)(4): are not within ¶(c)(2)or(3) and arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice 
CA R. Ct §9.48- similar
MR 7.5(b): letterhead must indicate jurisdictional limitation of those not licensed to practice in the jurisdiction where the office is located 
CRPC 1-400(D)(2): no false/ deceptive advertising 
MR 8.4: it is professional misconduct for a lawyer to (b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects; (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation 
Cmt. 2: a lawyer should be professionally answerable only for offenses that indicate lack of those characteristics relevant to law practice; offenses involving violence, dishonesty, breach of trust, or serious interference with the admiration of justice are in that category. A pattern of repeated offenses, even ones of minor significance when considered separately, con indicate indifference to legal obligations. Matters of personal morality such as adultery and comparable offenses have no specific connection to fitness for the practice of law. 
