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2. ABA 1.3 – requiring reasonable diligence
3. CA 3-100 - 700; 4-100 – 400 – defining competence; requiring learning/skill
4. CA §6068 – no counseling on unjust action
5. Notes:
a. Record-keeping – CA 4-100
iii. COMMUNICATION
1. ABA 1.4
2. CA 3-500
3. Communication of Settlement Offers
a. ABA 1.2(a) – no duty to relay all settlement offers
b. CA 3-500 / §6103.5 – duty to relay all written settlement offers
4. Communiation w/ Represented Parties
a. ABA 4.2 – generally, can’t communicate
b. CA 2-100 – same
5. Communication w/ Unrepresented Parties
a. [bookmark: _GoBack]ABA 4.1
iv. CONFIDENTIALITY
1. ABA 1.6(a) – Confidentiality Rules
2. ABA 1.6(b) – Confidentiality Exceptions
3. CA 3-100 (a) – CA Confidentiality Rules
4. CA 3-100(b) – CA Exception
5. Confidentiality v. Attorney-client Privilege
6. Other notes
7. Case Examples
a. Washington – holding the murder weapon
b. Meredith – duty to reveal location of evidence
v. CANDOR
1. Candor in Bar Applications
a. In re Braun – lying about active lawyer status
2. Candor to the Client
a. Iowa Bar v. Jones – 
3. Candor to the Tribunal
a. ABA 3.3
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1. ABA 1.8(e) – advances for court costs/litigation expenses
2. CA 4-210 – looser than ABA
iv. Fee-Splitting Arrangements
1. Between Ls
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1. ABA 1.8(i) – L shall not acquire proprietary interest in litigation
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i. State v. White – asst. DA cannot serve as defense counsel 
ii. Kirk v. First Am. Title – implications for firm when L represented adverse C

IV. Advertising & Solicitation
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iii. CA §6157 – defining “advertisement” allowed in CA
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b. Solicitation
i. ABA 7.3(a)
ii. CA 1-400(B)



	

I The Bar – setting and policing rules
a. Cal Bar Rules + Cal Prof. & Bus. Code
i. Practice in California governed by rules put out by the CA State Bar, based on the ABA’s Model Rules
b. Admission to the Bar
i. Qualifications
1. In-State Attorneys
a. Age 18
b. Accredited law school, or take the baby bar at an unaccredited school
c. Moral character
i. Examples of Bad Moral Character –
1. Stephen Glass
2. Scavone – falsification of LSAT score, lying about academic discipline
ii. Examples of Sufficient Moral Character – 
1. Filing bankruptcy to get rid of debt owed on a lawsuit
2. Woman who took bar exam for husband, then gets divorced and re-applies for the bar
3. 
d. MPRE
e. Bar passage
f. No residency requirement – unconstitutional 
2. Out-of-State Attorneys
a. No reciprocity with other states
b. May take Attorney’s Exam if licensed and practiced in another state for 5 years & passed minimum MBE threshold
c. Pro Hac Vice (For This Time Only)
i. Can apply in the courts of the other state to make a special appearance
1. Cannot be denied in criminal cases b/c D has right to select representative
ii. There can be jurisdictional rules — e.g., need to appear with a licensed attorney
iii. Sheller – Court can pull status from you, if you’re not behaving in a manner that it approves of.
ii. Oath & Duties
1. CA §6067 – Oath to uphold the Constitution(s) and duties of an atty.
2. CA §6068 – General list of attorney’s duties
iii. Authorization to Practice Law
1. ABA 5.5 – shall not practice law in jxn without proper authorization to do so.
2. CA 1-300 – Unauthorized Practice of Law
c. Bar Status
i. Going Inactive – Can pause your involvement, which means that you don’t have to do the tests and everything again; don’t have to pay the active dues but cannot practice law
d. Discipline by the Bar
i. Reporting Misconduct to the Bar
1. ABA 8.3 – L who knows that another L has violated the rules in a way that raises substantial question as to L’s honesty, trustworthiness or fitness shall inform the bar.
2. CA §6068(o) – No duty to report other Ls, but a duty to self-report any misconduct when:
a. Filing of 3+ lawsuits in 12-month period for professional misconduct
b. Civil Judgment against attorney for fraud, misrepresentation, breach of fiduciary duty or gross negligence
c. Criminal felony indictment
d. Judicial sanctions against attorney – except discovery and if >$1,000
e. Conviction for crime:
i. Felony
ii. Misdemeanor during practice of law
iii. Client as victim
iv. Element of dishonesty or moral turpitude
v. Conspiracy or solicitation of another to commit crime
f. Discipline by state bar, in any state
g. Reversal of judgment based on misconduct or incompetent representation
Note: Judges can also report L misconduct to the Bar
ii. Threatening Reporting to the Bar
1. CA 5-100 – L shall not threaten to present criminal, administrative or disciplinary charges to obtain an advantage in a civil suit.
iii. Bar Disciplinary Actions (*Generally more serious than malpractice suits — can lose ability to get insurance)	
1. Can revoke your license (disbarment) – can reapply after 5 years, if rehabilitated
2. Can sanction
3. Can suspend you
4. Can reprimand you (either public or private)
5. Can make you take MPRE again
iv. Malpractice Suits
1. Can make you pay money – but everyone will generally have malpractice insurance
2. Malpractice Insurance
a. Not required, but highly recommended
b. CA Rule — must notify clients if you are not covered by malpractice insurance 
3. Limiting Malpractice Liability
a. ABA 1.8(h) / CA 3-400 – 
i. L shall not make an agreement prospectively limiting liability to a C for malpractice UNLESS C is independently represented in making the agreement; OR
ii. Settle a claim for such liability with an unrepresented client or former client UNLESS that person is advised in writing that they should seek independent counsel and is given a reasonable opportunity to seek advice.
v. Case Examples:
1. In re mountain – L hired to manage an adoption for one couple, but terminates the relationship when he realizes that he can make more money helping another couple adopt the same baby. Disbarred.
2. Drociak – L asks client to pre-sign verification forms to attach to docs. L attaches one of the forms to a document after client had died, therefore lying to the court. Suspended.
3. Lamb – wife fraudulently takes bar exam for husband, and gets disbarred after being caught. Readmitted years later b/c she was longer with husband. **May be disbarred for activity unrelated to one’s own legal practice. (See also Easter case.)
4. Scavone – student lies about LSAT on law school admissions then lies about academic discipline on bar application. Bar does not allow him in. 

II Attorney-Client Relationships
a. Forming the Relationship
i. Duty to take a case (or not)
1. Generally no duty to take a case
ii. Retainer Agreements
1. Rationale
a. Should have the agreement in writing as protection to help get out of a case
b. If you don’t have one, that means that you could end up doing the case for free
2. ABA 1.5 – Retainers required for cases taken on contingency only; Written retainer agreement suggest, but not required for all other cases.
3. CA §6148 – Written retainer agreement required where it is reasonably foreseeable that the attorney’s fees will exceed $1,000; AND must be signed by the attorney & client
a. CA Retainer Exclusions – Don’t need a retainer if you regularly do business with a client; OR your client is a corporation
b. Duties of the Attorney
i. Role of the Attorney
1. Lawyers will decide procedural issues; clients must be consulted on substantive decisions 
ii. COMPETENCE
1. ABA 1.1
a. L shall provide competent representation to C.
b. Requires: legal knowledge, skill, thoroughness and preparation reasonably necessary for representation.
2. ABA 1.3
a. Requiring reasonable diligence and promptness in representation
3. CA 3-100 - 700; 4-100 - 400
a. L shall not intentionally, recklessly or repeatedly fail to perform w/o competence
b. Requires: diligence, learning/skill, mental/emotional/physical ability reasonably necessary for performance
c. If L doesn’t have sufficient learning/skill when case is undertaken, L may:
i. associate or consult with another L, or
ii. acquire sufficient learning and skill
iii. Withdraw
iv. Reduce scope of case
d. Senior attorneys have duty of supervision
e. CLE – 25 hours, every 3 years
4. CA §6068 – Cannot counsel on anything that is unjust 
a. Have a duty to ask questions and investigate claims thoroughly
b. Cannot advise a violation of the law
c. If you’re an associate, you can defer to people who have more knowledge, if credible — otherwise, cannot participate in illegal or unethical activity
5. Notes:
a. You can take something outside of your practice area, but you’ll need to get up to speed on it first
b. Doesn’t matter if its pro bono or “low bono”
c. If you’re violating a rule, you are deemed incompetent
d. Record-Keeping:
i. CA 4-100 – must keep records ~5years after termination of the case, but will differ depending on appeals/SoL
iii. COMMUNICATION
1. ABA 1.4 –
a. Shall promptly inform C of any decision/circumstance for which C’s informed consent is required;
b. Shall consult w/ C about means by which C’s objectives are to be accomplished
c. Keep C informed about status of matter;
d. Comply with reasonable requests for information;
e. Explain matters to the extent reasonably necessary to permit C to make informed decision re: representation.
2. CA 3-500 –
a. L shall keep C reasonably informed about significant developments relating to the case, including promptly responding to requests for information
3. Communication of Settlement Offers
a. ABA 1.2(a) – L shall abide by C’s decision whether to settle a matter and as to plea to be entered in a criminal matter.
b. CA 30510 / § 6103.5 – L shall promptly communicate to C:
i. All terms/conditions of any offer made to C in a criminal matter; AND
ii. All amounts, terms and conditions of any written settlement offer in civil matters.
4. Communication w/ Represented Parties
a. ABA 4.2 – L shall not communicate about the subject of representation w/ a person L knows is represented by another L, UNLESS other L gives consent or L1 is authorized to do so by statute.
b. CA 2-100 – same.
5. Communication w/ Unrepresented Parties
a. ABA 4.1 – L shall not knowingly:
i. Make false statement of material fact or law to a third person; OR
ii. Fail to disclose material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by C
iv. CONFIDENTIALITY
1. ABA 1.6(a) – Confidentiality Rules
a. L shall not reveal information relating to the representation of a C unless:
i. C gives informed consent, OR
ii. the disclosure is impliedly authorized to carry out the representation
2. ABA 1.6(b) – Confidentiality Exceptions
a. L MAY reveal C’s private information to the extent L reasonably believes necessary to:
i. Prevent reasonably certain death or substantial bodily harm;
ii. Prevent C from committing a crime or fraud;
iii. Prevent, mitigate or rectify substantial interests to financial interests or property of a 3rd party resulting from C’s crime or fraud;
iv. Secure legal advice about L’s compliance with the rules;
v. Establish a claim or defense in a malpractice suit against L; OR
vi. Comply with the order of a court.
3. CA 3-100 (a) – CA Confidentiality Rules
a. L shall not reveal information without the informed consent of C
4. CA 3-100(b) – CA Exception
a. L MAY revela information where L believes that the disclosure is necessary to prevent a criminal act likely to result in death or bodily injury to an individual.
b. Procedure:
i. Make good faith effort to persuade C not to commit the criminal act;
ii. Inform the client of L’s abilty and decision to reveal information;
iii. Disclosure must be “no more than necessary” to prevent the criminal act.
5. Confidentiality v. Attorney Client Privilege
a. Privilege is an evidentiary rule against compelled disclosure during fact-finding procedings (trial, depo, etc)
i. Confidentiality prohibits disclosure in any setting
b. Privilege protects only confidential communications between atty-client
i. Duty of confidentiality also covers information obtained from other sources – not just while talking to C
6. Other notes:
a. Always remember who the client is – L only has responsibility to that person
b. Confidentiality dies with the client
c. Cannot reveal information if the crime/harm is already finished b/c not preventing anything
d. The culprit need not be C – applies even when C knows of a third-party’s plans to cause harm
e. Confidentiality extends to the law firm, not just a single atty
7. Case Examples:
a. Washington – atty may hold murder weapon for reasonable time before turning it over w/o revealing source
b. Meredith – defense atty is not required to reveal the location of evidence if the evidence may be discovered through reasonable effort by the opposing party. If evidence has been removed, however, may be compelled to provide that information during the course of trial.
v. CANDOR
1. Candor in Bar Applications
a. In re Braun – Atty moves to new state after a break of not practicing law in his home state. Claims to have been an active in the legal practice on his bar application in the new state, but is found to be lying. State bar denies application for failure to meet duty of candor.
2. Candor to the Client
a. Iowa Bar v. Jones – L gets C to loan him $5,000 for an investment which turns out to be a Nigerian prince scam, but is not upfront about the reason to C. Bar gives him a suspension for failure of duty of candor.
3. Candor to the Tribunal
a. ABA 3.3 –
i. L shall not make false statement of fact or law to the tribunal or fail to correct false statement previously made to the tribunal;
ii. Fail to disclose legal authority known to be directly adverse to the position of C and not disclosed to opposing counsel;
iii. Offer evidence L knows to be false – take reasonable efforts to rectify anything discovered to be false after the fact
iv. Where L knows person intends to engage in criminal or fraudulent conduct, take reasonable remedial measures, including disclosure to tribunal if necessary
b. CA 5-300 – When presenting matter to a tribunal, L:
i. Shall employ means consistent with the truth;
ii. Shall not seek to mislead the judge or jury by an artifice of false statement of fact or law;
iii. Shall not intentionally misquote sources;
iv. Shall not knowingly cite bad law; AND
v. Shall not assert personal knowledge except when testifying as witness.
Note: B/c CA’s confidentiality rules are so strict (e.g., L not required to disclose anything, even in the case of potential bodily injury), the duty of confidentiality may sometimes supersede the duty of Candor. Also, if the case is concluded and C reveals that they lied, L is not required to go to the tribunal to rectify mistakes.
4. When D wishes to offer false testimony
a. ABA
i. Do you know that the evidence is false?
ii. Is the evidence “material”?
iii. Has the evidence at issue already been introduced?
iv. If the answer to the 3 Questions above is YES, L should:
1. Remonstrate 
2. Remove
3. Reveal
b. CA
i. Cannot reveal to the tribunal if perjury has already occurred 
ii. Duty to discourage client of possible perjury (inform of consequences and attempt to dissuade)
iii. If C still wishes to perjure herself on the stand, follow Narrative Approach
1. Permit D to testify in a narrative manner, rather than usual question/answer format
2. Do not rely on Ds false testimony in presenting the case (e.g., closing argument)
vi. OTHER
1. Bias
a. ABA – Ls should treat everyone generally
b. CA 2-400 – Express protections for certain groups, based on race, nationality, gender, sexual orientation, etc.
c. Case Examples
i. Monaghan – L censured for making fun of a black attorney’s pronunciation of words. D.Ct. censures.
ii. Miller-el – Court finds that there was unfair bias under Batson in excusing non-white jurors from the venire.
c. Fees
i. Setting Fees
1. ABA 1.5 – 
a. L should not make agreement for, charge or collect an unreasonable fee
b. Scope of representation, rate of fee and expenses which C are responsible, preferably in writing, before or within reasonable time after commencing representation.
2. CA 4-200 –
a. L shall not enter into agreement, charge or collect an illegal or unreasonable fee. (Same as above.)
3. CA §6148 –
a. Where it is reasonably foreseeable that attorney’s fees for a case will exceed $1,000, L must:
i. (1) provide retainer signed by both L and C;
ii. (2) provide retainer that includes:
1. Any basis for compensation;
2. General nature of the legal services;
3. Respecting responsibilities of L & C
b. Written agreement is not required where:
i. Services rendered in emergency
ii. Services are same as services previously rendered
iii. C has waived right to be notified in writing of agreement
iv. C is a corporation
4. Reasonable Fees – Wheeler v. Scott (Okla. 1989): D Client hires P law firm to represent him, and D falls behind on payments. P racks up 1200+ hours on the case and sends a first-year associate to court to argue the motion when P fails to pay their debt. P law firm then sues D Client for failure to pay atty fees, and D counters that the fees were set unreasonably high. Court applies Wheeler Factors (below), to determine that the rate was unreasonably high and therefore reduces the total atty fees amount.
a. Rules
i. 
b. 12 WHEELER FACTORS – for determining whether a fee amount is “reasonable”:
i. Time and Labor Required — important, but not the only relevant factor in determining cost
ii. Novelty or Difficulty of the Issues
iii. Skill requisite to perform — is the service routine, or does it require “exceptional skill or effort”?
iv. Loss of opportunity for other employment — will taking this case mean the atty may have a hard time getting other business (e.g., difficult defense cases)
v. Customary Fee — comparing the fees of the parties
vi. Whether the fee is fixed or contingent
vii. Time limitations imposed by the client or circumstances
viii. Amount involved and the results obtained
ix. Experience, reputation and ability of the atty
x. Undesirabilty of the case
xi. Casual or regular employment — return customers generally get charged a lower fee than new or one-time customers
xii. Awards in similar cases
5. Billing Restrictions
a. Double Billing – not allowed [See Wyoming v. Casper]
i. May not charge twice for the same time (e.g., charge for time on the plane AND for time doing work on the plane) – being able to bill for more than 24hrs looks bad
b. Premium Billing – not allowed
i. Can only charge C for work actually completed
ii. E.g., if you have a form MSJ completed, you cannot charge the client the same number of hours you took to write the MSJ every time
ii. Contingency Fees
1. ABA 1.5(c) – 
a. Contingency fee agreements must be (1) in writing, (2) signed by the client and (3) state the % that shall accrue to L (and notify C of any fees they’ll be responsible for in case of a win or loss)
2. ABA 1.5(d) –
a. L must not apply contingency fees in domestic (i.e., divorce matters); or divorce cases.
3. CA § 6147 –
a. Same as 1.5 above plus:
b. Agreement must be signed by both C and L;
c. Shall include statement that the contingency is negotiable by law;
d. State C’s right to seek independent legal counsel on the rate.
e. *No restriction on contingency fees for divorce proceedings in CA, though they are disfavored.
iii. Loans to Clients
1. ABA 1.8(e) – 
a. No financial assistance to C to pay for pending/expected litigation EXCEPT:
i. May advance court costs and litigation expenses;
ii. May pay court costs and litigation expenses on behalf of indigent clients 
2. CA 4-210 – looser than ABA
a. L shall not agree to pay the personal/business expenses of a client EXCEPT that:
i. L may pay expenses to third-party from funds collected for C;
ii. After employment, may loan money to C upon their promise in writing to repay the loan; OR
iii. May advance the costs of the litigation, the repayment of which may be contingent
iv. Fee-Splitting Arrangements
1. Between Ls
a. ABA 1.5(e) – no referral fees allowed
i. Fee-splitting between Ls OK if:
1. Divided by the proportion of services performed, or Ls assume joint responsibility
2. C agrees to the cost-splitting arrangement
3. Total fee is reasonable
b. CA 2-200 – referral fees are fine.
i. L shall not divide fees w/ another L not in the same firm UNLESS:
1. C has consented in writing after a full disclosure of the terms of the division;
2. Total fee isn’t increased b/c of the division; AND
3. Fee is not unconscionable
2. Between L and Non-Ls
a. ABA 5.4 – no sharing profits w/ non-lawyers
i. L or firm shall not share fees w/ non-L, EXCEPT:
1. In the case of L dying before receiving full payment for services rendered, may pay to L’s estate;
2. May include non-lawyer employees in a compensation or retirement plan
b. CA 1-320 – no sharing profits and no bribery
i. Same as ABA 5.4 plus:
ii. L may not give or promise to give anything of value to a non-L in exchange for being hired to represent them
v. Client Trust Accounts
1. Each C must have a separate trust account at the bank, and their funds must be kept separate from the general firm funds as well as the funds of other Cs
d. Ending the relationship
i. Getting out of a case
1. Requires the permission of the Court
2. Court may deny motion to be released from a case if:
a. Too close to deadline to find replacement counsel 
i. E.g., Ruskin – court denies motion brought 2 days before trial
b. No one else is willing to take on the client (courts disfavor pro se parties)
c. Case in high-demand area of the law (e.g., family law)
ii. Quantum Meruit
1. When courts allow attorneys off of cases charged on contingency, the value of services rendered may be determined based on quantum meruit.
2. Remedy in which court orders client to pay atty’s the reasonable value of the services, but never to exceed the retainer agreement.


III Conflicts of Interest
a. Definition
i. Occurs when L may multiple and adverse interests – not only to C alone
ii. May be (1) a Personal Conflict – L’s personal interests v. C’s interests; OR (2) Client Conflict – clash between mulitple clients’ interests.
b. Rules
i. ABA 1.7(b) – L may represent C if:
1. L believes they can provide competent and diligent representation to each C;
2. Representation is not prohibited by law;
3. Does not involve the assertion of one C against another C; AND
4. Each affected C gives informed consent, in writing.
ii. ABA 1.7(a) – L shall not represent C if it would raise concurrent COI, which exists if:
1. Representation of C is directly adverse to another C; OR
2. There is significant risk that the representation of multiple clients will be materially limit L’s responsibilities to (1) another C; (2) former C; (3) a 3rd person; or (4) personal interest of L.
iii. CA 3-310(B) – Personal Conflicts – L shall not accept or continue representation of a C w/o providing written disclosure to the client where:
1. L has legal, business, professional or personal relationship with a party or witness in the same matter; OR
2. Another person whom L knows or should know would be substantially affected by the resolution of the matter.
iv. CA 3-310(C) – Conflicts among Clients – L shall not, without the written consent of C:
1. Represent more than 1 client where there is a potential conflict:
2. Represent more than 1 client where the interests actually conflict; OR
3. Represent a C who serves as the adverse party in a separate matter against another C.
c. Identity of Clients
i. Third-party Paying Fees
1. ABA 1.8(f) – L shall not accept compensation for representing a C from a 3rd Party UNLESS:
a. C gives informed consent;
b. No interference with L’s professional judgment or client-lawyer relationship; AND
c. Confidential information is protected
2. CA 3-310(F) – same as ABA, plus – L must obtain C’s informed written consent UNLESS:
a. Non-disclosure is authorized by law
b. L renders legal services on behalf of public agency that provides legal services (e.g., PD’s office)
3. Cumis Counsel – Where insurance companies are third-party funders of legal fees for the insured:
a. When insurance company hires lawyer on behalf of the insured party, the lawyer’s actual client is the insured party.
b. There is generally no COI where the insurance company is the third-party funder of the insured’s atty under Cumis, so long as C is notified of the potential COI.
c. If the interests are conflicting, where the insurance company wants to fight and the insured wants to settle, the insurer will generally indemnify the insured up to the full extent of the liability.
ii. Organizations as Clients
1. ABA 1.13 –
a. L employed or retained by org acts as counsel to the org – not the individual officers
b. If L knows of wrongdoing by an officer of org, must notify authorities in org of wrongdoing
c. If highest authority fails to address problem, may reveal info necessary to prevent substantial injury to org
2. CA 3-600 – 
a. L shall not violate confidentiality if officer of the org violated the law. 
b. Instead L may:
i. Urge reconsideration of the matter along with the possible consequences;
ii. Refer the matter to higher authority;
iii. If org refuses to take action, L has duty to resign.
d. Relations with Current Clients
i. Business Transactions with Current Clients
1. ABA 1.8(a) – L shall not enter into business transaction with C or knowingly acquire ownership, possessory or security interest adverse to C UNLESS:
a. Terms of the transaction are fair and reasonable to C, fully disclosed in writing, and in a matter C can reasonably understand;
b. C is advised in writing to seek the advice of independent legal counsel; AND
c. C gives informed consent in writing.
2. CA 3-300 – same as ABA
ii. Acquiring Proprietary Interest
1. ABA 1.8(i) – L shall not acquire proprietary interest in the litigation EXCEPT:
a. L may acquire lien to secure fees; AND
b. Contract with C for reasonable contingent fee in civil case
2. CA 3-400 – same rule as ABA 1.8(a) on business transactions above
a. L must provide written disclosure to C about any ongoing legal, business, financial or professional interest in subject matter of case.
iii. Gifts from Clients
1. Testamentary Gifts
a. ABA 1.8(c) – L shall not solicit or prepare instrument to receive a substantial gift (by L or L’s relative) UNLESS L is related to donee
b. CA 4-400 – L shall not induce C to make a substantial gift to L or L’s relative unless L is related to C
Note: Even if gifts are allowed, they will be subject to the Wheeler factors.
iv. Sexual Relations with Clients
1. ABA 1.8(j) – L shall not start having sexual relations with C during period of atty-client relationship.
2. CA 3-120 – L shall not:
a. Require/demand sexual relations as condition of representation;
b. Employ coercion or undue influence in entering into sexual relations with C; OR
c. Continue sexual relations if it causes C to perform incompetently – note that sexual relations w/ C is OK so long as it is not coerced and doesn’t interfere with ability to advocate.
e. Duties to Former Clients (*Fact-Intensive Analysis)
i. ABA 1.9 – 
1. may not represent new client where they have adverse interests to a former client, unless the past client gives informed consent in writing;
2. L may not represent a C2 who had relations with L’s former firm that represented a C1 whose interests were materially adverse and had given over confidential material to that firm w/o informed consent in writing;
3. May not use/reveal information pertaining to representation to the disadvantage of a former C.
ii. CA 3-310(E) –
1. L shall not w/o informed, written consent accept employment adverse to former C where L has obtained confidential information material to the employment.
f. Imputation to a Firm
i. ABA 1.10 – If L is associated with a firm, L shall not knowingly participate in defense of C if it would not be allowed under the CoI rules, UNLESS the CoI is a personal conflict that does not materially impact representation of C;
ii. Disqualification may be waived by the affected client.
g. Relationships with Other Party’s Lawyer
i. CA 3-320 – L shall not represent C in a matter in which another party’s lawyer is a spouse, parent, child or sibling of L, lives with L, is a client of L or has an intimate personal relationship with L – UNLESS informed written consent
h. Case Examples
i. State v. White – Asst DA cannot serve as defense counsel as well.
ii. Kirk v. First Am. Title – Firm not necessarily disqualified from representing new client, if L represented a previous client with adverse interests and did not receive confidential information material to the employment.


IV Advertising & Solicitation
a. Advertising
i. BATES – Advertising is allowed, but the ads may not be false or misleading.
1. Examples of “false” or “misleading” content:
a. Claiming to be an expert or specialist, when you lack proper training
b. Can’t guarantee a settlement amount, if it’s not possible to secure that amount for every new client
ii. ABA 7.2(a) – L may advertise services through written, recorded or electronic communication, including public media.
1. Communications must list the name and address of one L or firm responsible for its content; Must keep ad for 2 years.
iii. CA §6157 – advertising defined as (1) written communication that seeks L’s employment; (2) is directed to the general public; and (3) is paid for by L.
iv. CA 1-400(A) – “Communication” is (1) any firm name; (2) any stationary, business card bearing firm name; (3) ad directed to the general public; (4) unsolicited correspondence.
b. Solicitation
i. ABA 7.3(a) – L shall not by in-person, live telephone or realtime electronic contact solicit employment from prospective C when the motive is L’s pecuinary gain, UNLESS:
1. Person contacted is another L; OR
2. L has family, personal or prior professional relationship with L.
ii. CA 1-400(B) – Solicitation prohibited where it:
1. Concerns the employment of L, and pecuniary gain is a significant motive;
a. Which is delivered in person, or by telephone; OR
b. Directed by any means to a person known to the sender to already by represented by counsel in the matter
2. UNLESS
a. L has a prior professional or family relationship;
b. Solicitation is protected by the Constitution; OR
c. Solicitation is to a former/present client in the discharge of L’s professional duties.


3

16

