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A. Search
1. Standard
a) Katz standard for what constitutes a “search”
(1) Subjective expectation of privacy and
(2) Reasonable expectation of privacy
b) Jones adds to the Katz standard: Govt. trespass also equals a search
(1) Open Question: Does GPS monitoring without physical trespass also constitute a search?
2. Types of Searches
a) Open Fields
(1) No reasonable expectation of privacy
(2) Not trespass
b) Curtilage -- REP. Determine with the Dunn Factors:
(1) How close to the home?
(2) Within home enclosure?
(3) Nature of use?
(4) Privacy steps taken?
c) Aerial Searches
(1) Police where public have a right to be
(2) O’Connor: Should we expect people to be there?
(3) But what about drones (Brennan dissent in Riley) 
d) Surveillance of Home:  not a search if open to public
e) Thermal Imaging: Yes
f) Trash: No if no trespass
g) Public Behavior: No
h) Beepers: No if no trespass
i) Consensually Monitored Calls: No
j) Bank Records: No
k) Pen Registers: No
l) Dog Sniffs: No (Pace and Caballes), unless home door (Jardines)
(1) However, beware of unlawful seizure: Rodriguez (sniffs cannot extend seizures)
3. Probable Cause Requirement
a) Required to obtain a warrant
b) Definition?
(1) More than a hunch
(2) Less than a preponderance
(3) Fair probability
c) Evolution of the Probable Cause Standard
(1) Mere Allegations: Need to be more than “reason to suspect”
(2) Aguilar-Spinelli: Required a showing of:
(a) Informant credibility
(b) Source of information
(3) Illinois v. Gates: Totality of the Circumstances
(a) Source of information
(b) Amount of detail
(c) Verified Predictions
(d) Corroboration (either Police or others)
(e) Officer’s opinions
(f) Nature of information
d) Other Issues
(1) Staleness
(a) Probable cause should be relatively fresh
(b) Can extend if evidence of ongoing criminal activity
(2) Multiple Suspects
(a) May have probable cause (Maryland v. Pringle)
(b) Does not authorize arrest of everyone in vicinity (Ybarra)
e) Objective or Subjective Standard
(1) Does it matter if the stop was a pretext?
(2) Probable cause is an objective standard (Whren)
f) Searches or Arrests for Wrong Offense?
(1) Devenpeck v. Alford (2004): Doesn’t matter so long as there is probable cause for arrest on another offense
(2) Heinen v. North Carolina (2014): Reasonable mistake of law does not invalidate stop
g) Probable Cause for Arrest
(1) Same standard of probable cause for searches and arrests
(2) Not exact science
(3) “Fair probability”
(4) Collective knowledge ok
(5) Hearsay ok 
4. Other Warrant Requirements
a) Description of Items to be seized
(1) Andersen v. Maryland
(a) Reasonableness standard
(b) Read language of warrant in context
(c) Avoid catch-all language
(2) Groh v. Ramirez: Must be some description on the face of the warrant
(3) US v. Grubbs: Anticipatory warrants are ok
(4) Zurcher v. Stanford Daily: Can get warrant to search third party’s location for “evidence” of crime
(5) Question to contemplate: How to satisfy particularity with computer searches?
b) Description of placed to be searched
(1) Reasonable Particularity Standard: Address? Location? Description? 
c) Manner of search
(1) Where in residence do you get to search: Where it would fit
(2) Timing
(a) Daytime
(b) 14 days
(3) Special Masters
(a) Statutorily required
(b) Lawyers & Drs offices
(4) Detention During Search
(a) Michigan v. Summers: Can detain persons present at time of search
(b) Muehler v. Mena: Can handcuff, detain and interrogate persons present at time of search
(c) US v. Bailey: Detained person must be in “immediate vicinity”
(5) Knock and Announce Rule:
(a) Wilson v. Arkansas: 4th amendment requirement
(b) Richards v. Wisconsin: No per se exceptions
(c) US v. Banks: Easy compliance
(d) Hudson v. Michigan: No exclusionary rule
(6) Mistake in Executing Warrant
(a) Maryland v Garrison:
(i) Standards of “reasonableness”
(ii) Honest mistakes are tolerated
d) Issued by magistrate
5. Exceptions to the Warrant Requirement
a) Exigent Circumstances
(1) Hot Pursuit
(a) Warden v. Hayden
(b) But not routine arrest
(2) Prevent Injury
(a) Serious physical harm
(b) Brigham City v. Stuart
(c) Michigan v. Foster
(3) Prevent Destruction of Evidence (Kentucky v. King)
(4) Limits
(a) Missouri v. Neely
(i) No automatic right to warrantless blood samples in DUI cases
(ii) Case-by-case analysis of exigency
(b) Welsh v. Wisconsin
(i) Hot pursuit must be immediately after crime
(ii) Entry into home in “hot pursuit” requires more than minor crime
(5) DUI Cases
(a) Missouri v. McNeely: No automatic exigent circumstances for warrantless blood tests
(b) Birchfield v. ND: Breath tests are ok; Blood tests are not
(6) Other Exigent Circumstances (Community Caretaking)
(a) Fearing imminent violence
(b) Injured People
(c) Injured Pets
(d) Ongoing domestic violence
6. Automobile Exception
a) Rationale: Vehicles can drive away with contraband
b) Must have probable cause to believe contraband or evidence of crime in automobile
c) Includes search of entire vehicle (includes trunk area)
d) Scope
(1) Motor homes (CA v. Carney)
(2) Covers autos no longer mobile (Chambers v. Maroney)
(3) Covers parked cars
e) CA v. Acevedo: If probable cause to search you can also search containers in the car
f) Searching passenger’s property is also covered by the automobile exception (Wyoming v. Houghton)
g) Summary: If probable cause that contraband is in the car, you can search the entire vehicle where contraband could be hiding (including trunk and containers)
7. Searches Incident to Arrest
a) Chimel v. CA 
(1) Search of person and areas he could “grab” okay
(2) Usually involves items areas in the same room in which the defendant was arrested
b) Grab Area
(1) At time of arrest not search
(2) Can be a stretch
(3) Can follow D into different rooms to establish new “grab” areas
(4) Flexible timing
c) Search Incident to Arrest in Home
(1) Can search grab areas
(2) Need not show actual threat of danger or destruction of evidence (Robinson)
(3) Must be lawful arrest
d) Cell Phones: Riley v CA: Warrantless cellphone searches not permitted incident to arrest unless there are exigent circumstances
e) Knowles v. Iowa: 
(1) Cannot have “search incident to arrest” unless there is an arrest
(2) No “searches incident to citation”
(3) Can remove from car for detention period
f) Any kind of lawful arrest counts but there must be an actual arrest (Knowles)
g) Pretext stops are okay if there is probable cause to arrest
(1) Focus on objective facts, not officer’s subjective state of mind (Whren) 
h) Searches Incident to Arrest Involving Automobiles
(1) New York v. Belton
(a) Chimel rationale
(b) Per se rule allowing search of passenger “compartment” and any “containers”
(c) Cannot search trunk
(2) Hatchbacks
(a) Entire area considered “passenger compartment”
(b) Still based upon grab theory, even though suspect outside of vehicle
(3) Thornton v. US
(a) Belton rule applies to “recent occupants” of cars
(b) Scalia concurrence: Reevaluate theory of these searches
(4) Arizona v. Gant
(a) Backed away from Belton rule
(b) Search of passenger compartment permitted if:
(i) Arrestee unsecured and within reach of car (Chimel theory) or 
(ii) Reason to believe evidence of crime of arrest in car (Scalia theory)
i) Inventory Searches: Clear policy
(1) Automobiles (SD v. Opperman) 
(a) Not technically “search” for evidence
(b) Caretaking function
(c) Okay if routine
(d) Must be pursuant to policy
(2) Persons(Illinois v. Lafayette)
(a) Administrative, not probable cause search
(b) Permissible if “in accordance with established inventory procedures”
j) Protective Sweeps: Cursory look through house during arrest to ensure officer safety
(1) Maryland v. Buie
(2) Not a full search but officers may seize items in plain view
(3) Requires “reasonable suspicion” of danger to officers 
k) Consent Searches
(1) No suspicion required
(2) Consent is NOT the same as “waiver”
(3) If voluntary, consent searches are “reasonable”
(a) Apply Totality of the Circumstances
(4) Who can consent
(a) Suspect
(b) 3rd party (Actual or Apparent Authority)
(c) GR: Co-occupants can generally give consent
(i) Exception: Co-occupant is physically present and objects (Georgia v. Randolph) 
(ii) Co-occupant can give consent even if police have removed objecting occupant from the building (Fernandez v. CA) 
(5) Scope of Search
(a) Reasonableness test
(b) Generally, burden on citizen to limit scope of search
(c) Difficult to withdraw consent once officers are in middle of search
l) Special Needs Searches (Balance gov interests vs. D’s privacy/Health and Safety vs. Scope of Intrusion)
(1) Administrative Searches
(2) Border Searches 
(a) Routine: No suspicion needed (Flores-Montano)
(b) Non Routine: Need reasonable suspicion (Montoya-Hernandez) 
(3) Checkpoint Searches
(a) DUI Sobriety Stops (Sitz) → OK
(b) Drug interdiction (Edmond) → No
(c) Witness (Lidster) → OK
(d) Terrorist Stops → Likely yes
(e) Child abductions → likely yes
m) Government Employee Searches: No suspicion of illegal activity required (Quon)
(1) Special Need
(2) Government administrative needs vs. intrusion 
n) School Searches
(1) Random drug testing → No Suspicion (Vernonia; Earls) 
(2) Search of Backpacks → Reasonable Suspicion (TLO)
(3) Strip Searches → Probable cause or reasonable suspicion of dangerous drug (Redding)
o) Drug Testing
(1) Government employees?
(a) Special need?
(b) Skinner; Von Raab
(2) Politicians
(a) No need (chandler)
(3) Students
(a) All extracurriculars (Earls)
(b) Athletes (Vernonia)
(4) Ferguson: Coke Moms
(a) Not permitted
(b) Primary purpose was law enforcement
p) Searches in Jail and Prison (Florence)
(1) Special Government Need
(a) Security of jails
(b) Contraband
(c) Threats to officers and other inmates
(2) Nature of Intrusion
(a) Extreme intrusion
(b) But, generally not much privacy in jail
(3) Probation Searches: Reasonable suspicion sufficient (Knights)
(4) Parolee Searches: No suspicion needed but need to know suspect on parole (Samson) 
B. Seizures
1. Arrest = P/C
2. Stop and Frisk = Reasonable suspicion
3. Arrest = Custody
a) Length of time
b) Taken to station (Dunaway; Hayes)
c) Taking suspect from public area (Fla. v. Ryder)
d) Told under “arrest”
e) Fingerprinting at station
4. Detention
a) Short period
b) At the scene 
c) Quick pat-down
d) Brief questions
e) “Frisk” of car
f) Even fingerprinting in field (Davis v. Miss)
5. Actions during Terry Stops
a) Proper
(1) Pat down suspect (Terry)
(2) Ask for identification (Hiibel)
(3) Look inside area of car that is accessible to D
(4) Protective sweep of house
b) Improper
(1) Full search for evidence
(2) Search of areas outside of D’s access
(3) Lengthy detention
(4) Involuntarily taking suspects to stationhouse
6. Reasonable Suspicion
a) Terry v. Ohio
(1) Totality of the circumstances
(2) Suspect’s actions
(3) Police experience
b) Automobiles: US v. Arvizu
c) Informants: 
(1) Alabama v. White: Anonymous tips allowed if predict future action
(2) Florida v. JL: Need more detailed and must predict future activity 
(3) Navarette v. CA: Anonymous Tips for Vehicle Stops
(a) Reasonable suspicion based on anonymous 911 call
d) Evading: Illinois v. Wardlow: Flight can be enough for reasonable suspicion for stop
e) Profiling ok (US v. Sokolow)
7. Totality of Circumstances
a) Suspicious activity
b) Inference
c) Officer’s experience
d) Anonymous tips (predictive) (AL v. White; Florida v. JL; Navarette v. CA)
e) Flight of suspect (IL v. Wardlow)
f) Profiling (US v. Sokolow)
g) Driving Behavior (Navarette)
h) Location of Suspect) (US v. Manzo-Jurado)
i) Suspect’s clothing (AZ v. Johnson) 
II. Wiretapping
A. Different from consensual monitoring 
B. Neither party is aware the government is listening
C. Governed by statute (“Title III”)
1. Omnibus Crime Control and Safe Streets Act of 1968
a) Congress addressing 4th Amendment issue
b) Need wiretap order
c) Probable cause
d) Tried traditional investigative techniques
e) Minimization
f) 30 day limit
g) Reporting to the court
h) Has its own exclusionary rule
2. Electronic Communications Privacy Act of 1964
3. Digital Telephone Act of 1994
D. National Security Surveillance (FISA)
1. FISA Warrants
a) “A significant purpose is foreign intelligence gathering”
b) Includes roving wiretaps
2. Presidential Orders for Wiretaps: No probable cause; no court supervision
III. Exclusionary Rule
A. General Rule: Suppress illegally seized evidence. Includes “fruit of the poisonous tree”
B. Rationale: Deter police behavior and maintain integrity of justice system
C. Criticism: Cost of deterrence too high
D. Resistance to the Exclusionary Rule (Hudson v. Michigan) Generates substantial social costs, not much deterrent, no longer needed b/c of police professionalism
E. History
1. Weeks: Adopt federal exclusionary rule
2. Wolf: Reject exclusionary rule for States
3. Mapp: Adopt exclusionary rule for states
F. Today
1. States can have exclusionary rules
2. Feds set minimum exclusionary rule applicable to states
3. Violations of FRCP do not get Exclusionary Rule
4. Violations of International Law do not get Exclusionary Rule
G. Exclusionary Rule does not apply to (Other Proceedings)
1. Grand jury
2. Civil proceedings
3. Sentencing
4. Parole and probation revocation
5. Forfeiture
H. Herring v. US: Exclusionary rule applies only to deliberate or reckless violations, or systemic problems
I. Standing: (Who can raise challenges): Only those whose REP have been violated
1. Standing to Challenge Searches of Homes
a) Minnesota v. Olson: Overnight guest could challenge search
b) Minnesota v. Carter: Commercial visitor had no legitimate REP
2. Standing for passengers (Brendlin v. CA)
a) Passenger can contest “seizure” of car
b) Passenger can contest search of himself after illegal seizure of car
c) Search of vehicle (owner, driver)
J. Exceptions:
1. Independent Source: Police did something wrong, but found evidence with lawful search (Segura; Murray)
2. Inevitable Discovery: Police would have inevitably found evidence in lawful manner (Nix) 
a) Burden on prosecution to show “by a preponderance” that evidence would  have been inevitably found in lawful search
3. Attenuated Taint: Intervening acts erase taint of illegal police action (Wong Sun; Brown; Streiff) Fruit of the poisonous tree
a) Wong Sun: Later confession
b) Brown v. IL
(1) Taint had not dissipated
(2) Cannot assume Miranda alone is enough
c) Factors in determining whether taint has dissipated
(1) Miranda warnings 
(2) Temporal proximity of arrest to confession
(3) Intervening events
(4) Flagrancy of misconduct
(5) Voluntariness of statement
(6) Where statement given
(7) Defendant’s actions in returning to provide statement (Wong Sun) 
4. Use for Impeachment
a) Exclusionary rule only bars prosecution from obtaining illegally obtained evidence in prosecution’s case in chief
b) Illegally obtained evidence may be used for impeachment
5. GF exception: Exclusionary rule does not apply if police rely in good faith on facially valid warrant even though appellate court later finds insufficient probable cause
K. Suppression Hearings
1. Suppression decided by judge
2. Motion before trial?
3. Warrant?
a) Burden on D
b) Recklessly or intentionally false (Franks v. Delaware)
c) Not enough evidence without stricken info
4. No warrant? Burden on gov
IV. Confessions
A. Due Process: Was D’s Confession voluntary? 
1. Look at the totality of the Circumstances
a) Use of physical force (Brown)
b) Lengthy interrogations; deprivation of needs (Ashcraft)
c) Threats of force
(1) Threats of physical violence are enough to make a confession involuntary (Arizona v. Fulminante) 
d) Psychological pressure? (Spano)
e) Deception? Some is okay
(1) Not threatening children (Lynumn)
(2) Ok to lie about co-d (Levra)
f) Age, level of education, and mental condition of suspect
(1) Not enough without government coercion (Colorado v. Connelly)
B. Miranda Warnings
1. Miranda Requirements → Only when “custodial interrogation” 
a) Right to remain silent
b) Anything said can be used against D
c) Right to counsel during interrogation
d) If cannot afford, counsel will appointed 
2. 5th amendment violation does not technically occur until un-Mirandized statement is introduced in a criminal case (Chavez v. Martinez). Although, you can assert it at any time  
3. Custodial: Objective Standard: Would a reasonable person feel free to leave?
a) Orozco v. Texas: May be in “custody in own home”; Not free to leave
b) Oregon v. Mathias:
(1) Not every interrogation requires Miranda rights
(2) Voluntarily agreeing to interview at police station is not a custodial interrogation
c) Beckwith v. US: Interview with IRS agent is not custodial
d) Minnesota v. Murphy: Meeting with probation officer is not custodia
e) Traffic stops are not custodial, only require Miranda rights if full arrest (Berkemer v. McCarty) 
f) Custody does not include per se questioning prison inmates on unrelated crimes. Depends on all factors including whether an inmate is told he is free to go back to general pop (Howes) 
g) Factors to decide if “custody”
(1) Physically free to leave?
(2) Use of force? Show of guns?
(3) Informed free to leave?
(4) D initiating contact?
(5) Atmosphere of questioning
(6) When placed under arrest
(7) Experience of suspect
(8) Age of suspect (JDB v. North Carolina) → only kind of subjective factor
4. Interrogation
a) Covers both express questioning and any words or actions that the police know are “reasonably likely to elicit an incriminating response from the suspect” (Innis)
b) No Miranda rights if a non-police person speaks to defendant (Mauro) or undercover agents (Perkins)
5. Exact Language is not required for valid Miranda warnings
6. Consequences of Miranda Violations
a) Does not apply “fruits of the Poisonous Tree Doctrine”
(1) Only Un-mirandized confession is suppressed
b) Can still use:
(1) Witnesses found through un-Mirandized statement (Tucker)
(2) Subsequent Mirandized statements (Oregon v. Elstad) unless it is a deliberate tactic (Seibert) 
(3) Physical evidence found through un-Mirandized statement (Patane)
7. Waiver of Miranda Rights
a) Types: Written, Verbal, Implied (Butler)
b) Knowing, Intelligent and Voluntary Waiver
(1) Totality of circumstances (Fare)
(a) Subjective characteristics of suspect (age, experience, education, intelligence, background)
(2) But must involve some impermissible police behavior (Connelly) 
c) Suspect need not be told that counsel was waiting (Moran)
d) No need to advise suspect of nature of charges (Spring) 
e) Waiver After Invoking Right to Remain Silent: Police can reinitiate questioning (Moseley)
f) Waiver After Invoking Right to Counsel: Only defendant can reinitiate questioning (Edwards) but 14-day break in custody exception (Shatzer) 
8. Invoking right to counsel has to be clear and unequivocal (Davis)
9. Exceptions
a) Impeachment (Harris) 
b) Emergencies: Objective standard of threat of immediate danger (Quarles)
c) Booking: Routine booking questions are not considered interrogations
V. Sixth Amendment
A. Right does not trigger until formal charges and is in addition to 5th amendment Miranda Right/ Unlike Miranda, whether or not in custody is irrelevant
B. Magic words: Indictment, preliminary hearing, arraignment
C. Massiah rule: 6th Amendment right prohibits police or informant from “deliberately eliciting incriminating statements”
D. 6th Amendment is offense specific. 
1. Apply Blockburger test
E. Waivers
1. Not the same type of invocation as Edwards
2. Miranda waiver can cover both
3. D may waive 6th Amendment right
F. Deliberately Eliciting and Jailhouse Snitches: Ok to “keep ears open” (Kuhlmann) but not initiating conversation or asking questions (Henry) 
VI. Privilege Against Self-Incrimination in Other Contexts
A. Requirements
1. Only individuals can invoke
2. “Testimonial” evidence only
3. Must be “compulsion”
4. Must be possibility of incrimination
B. Testimonial
1. Most physical evidence is not (fingerprints, photos, DNA, lineup, hair)
C. Compelled
1. Includes adverse inferences at trial or sentencing 
2. Hard choices do not = compulsion
D. Possibility of Incrimination
1. Social stigma? No
2. Civil Liability? No
3. Criminal Liability? Yes
a) So you can assert during grand jury, civil, or criminal case
E. Government Requiring Production of Documents
1. Personal Right
2. Only the person it will incriminate
3. Cannot protect 3rd party’s right
F. Documents
1. No 5th amendment right in the document itself
2. 5th amendment right to production
3. Immunity can override 5th amendment right
VII. Immunity
A. Transactional: Protection against future prosecution
B. Use Immunity: Protection against use of evidence or evidence derived from it in future prosecution (Kastigar)
VIII. Eyewitness Identifications
A. Rights Protecting Against Bad IDs
1. Right to Counsel
a) Limited by stage of proceeding
b) Limited by type of ID
2. Due Process (5th Amendment and 14th Amendment)
a) Undue suggestiveness
b) Totality of the circumstances
B. Right to Counsel for Line-Ups
1. If no counsel, out-of-court ID suppressed (Gilbert)
2. In court ID permitted if prosecution shows untainted (Wade) 
3. Limits: 
a) No right to counsel for pre-indictment line-ups (Kirby) 
b) No right to counsel for photo IDS, only in-person (Ash) 
C. Due Process Challenges
1. Applies to:
a) Preformal charge IDS
b) Photo IDs
c) Even if counsel present
2. Unnecessarily suggestive (Totality of the circumstances)
a) Only one case: Foster, kept showing IDs until victim got it right
3. Factors for deciding Reliability (Mason v. Brathwaite)
a) V’s opportunity to view suspect
b) Detailed ID
c) Level of certainty
d) Length of time since confrontation
e) Totality of the circumstances
IX. Right to Counsel
A. All felony and misdemeanor cases with prison time
B. Applicable at all “critical stages”
C. Standard for Effective Counsel (Strickland)
1. Specific Errors
2. Prejudice
D. Per Se Violations
1. No counsel
2. State interference with counsel
3. Counsel with conflict
4. Counsel who does nothing
E. Right of self-representation
1. Faretta Standard: hearing to determine knowing and voluntary waiver and competency
2. D must be “competent” to represent self
