Criminal Law Outline (Pilsbury)
1. Introduction to Crime and Punishment: Punishment Theory
a. Deterrence (Consequentialists/utilitarian) 
2. Main purpose is to deter individual and society from committing future crimes 
3. Jeremy Bentham: argued that the purpose of law is to maximize happiness and minimize pain, and because punishment involves the infliction of pain, punishment should be used only to the extent that it prevents persons from suffering other, greater pains. 
4. A utilitarian judges what is best to do by what will produce the greatest amount of good for the greatest number of people. 
5. Whatever promotes happiness or pleasure counts as a good, also called utility. Whatever causes pain counts as negative, or disutility
6. Three things:
1. Deterrence
2. Incapacitation of the offender
3. Rehabilitation of the offender
7. Specific Deterrence 
1. Punishment designed to prevent the particular offender from reoffending
2. Incapacitation: punishment, usually incarceration, which physically prevents the defendant from committing crimes against society for the duration of the punishment
3. Great White Nightclub fire
1. 100 people killed because fireworks went off in the club that had flammable soundproofing that was illegally exposed. 
2. Club owner Sentenced to just 4 years because of clean record, remorse, willingness to accept responsibility and potential for rehabilitation. Never intended to harm anyone
4. United States v. Jackson
1. Df shortly after being released form jail, for his third stint, went and robbed another bank with a weapon (fourth time). Sentenced to life imprisonment without possibility of parole. 
2. Majority needs to be taken off the streets because general rehabilitation is not working
3. Concurring should take him off of the streets because undoubtedly will commit another crime. However, his criminal profession is robbery, which is a young, mans game and in 25-30 years it will be unlikely he could still do this. Generally people for robbery crimes will not be deterred by the jail time (no difference between 20-30 years). A civilized society locks up people to make them harmless but does not keep them in prison until they die. 
8. General Deterrence
1. Punishment aimed at dissuading persons other than the offender from committing similar crimes in the future 
2. United States v. Madoff: Df a 71 year-old man defrauded thousands of investors over two decades and close to $13Bil. Judge sentenced him to 150 years in prison. Stating that even though there is a likelihood that his life expectancy is 15 years there needs to be a strong message sent to the public. Also symbolism for the working class who lost faith in the financial system
b. Retribution (non-Consequentialists)
2. Social contract theory--offender has refused to bear the burden of essential obligation--obeying the criminal law--and has thereby obtained unmerited benefits  (as in stolen property or unconsented sex) which must be taken back by means of punishment 
3. Retribution is a non-consequentialist theory of punishment that says punishment is just when it is deserved according to the wrong done by an offender
4. Wrongdoer should be punished in accordance with the wrong of his actions, based on the nature of the crime and the harm done
5. United States v. Madoff: (same facts as above) Offender should be punished in proportion to his blameworthiness. Mr. Madoff committed an incredibly deceitful act that spanned multiple decades and resulted in a $13bln dollar fraud scheme. The largest ever (chart only went to $400Mln). Additionally, cited there was a breach of trust with investors that shook the entire financial system. People lost their retirement funds and personal savings account. Wickedness of the crime needs to be equal to the punishment 
1. But why put him in jail for 150years if 71 years old??

	(Voluntary) Act + Mens Rea + Add’l Statutory Req’s (SL) leading to Result W/O Affirmative Defense = Guilt
Voluntary Ommission to Act + Legal duty + physical capability to act = culpability



2. The Act Requirement
· Criminal law states that there needs to be a voluntary act or an omission to act where there is a duty and the individual is physically capable
· MPC 2.01: A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable and has the legal duty to perform

· ACT: MPC 1.13(2) as a bodily movement whether voluntary or involuntary
· Jones v. City: Homeless people cannot be criminalized for simply “being” on the street when the city has run out of beds

a. Voluntary Act
· A voluntary act is an affirmative, uncoerced, conscious bodily movement 
· A voluntary act (or actus reus) offense consists of a voluntary act that causes social harm and is prohibited by law. 
a. Habitual Actions are considered to be voluntary because the person voluntarily acted and performed in that way before they became a habit—they’re voluntary actions in the past are what made the act involuntary now. 
I. They are not unconscious of the act, they just don’t remember doing it. They were in control of their body before,
II. Not coerced or suffering from a mind-body injury/interference
b. Not voluntary movements
I. A reflex or convulsion (physical)
II. Bodily movement during unconsciousness of sleep (Newton)
III. Conduct during hypnosis or resulting from hypnotic suggestion

State v. Baker—Speeding = SL; 77mph in a 55 mph speed limit; cruise control stuck; convicted b/c he voluntarily chose to be in cruise control (optional feature, contrasted to brake or accelerator)


i. The act requirement ensures that every person convicted of a crime is the author or, the conscious un-coerced chooser, of conduct that is legally prohibited. 
ii. Central purpose of the act requirement is to ensure that the state punishes for harmful actions, not mere wrongful thoughts
iii. Criminal liability generally depends on proof of a physical act prohibited by statute
1. It all depends on what the statute seeks to prohibit and the facts presented
iv. Second justification for the act requirement: to protect individual freedom, the government should limit its penal power to punishing socially harmful conduct. 
1. In a society that values individual freedom, the government should only infringe a citizens liberty if the individual has acted in an 
antisocial way. 

II. Involuntary Act--Exceptions
· People whose involuntary movements threaten harm to others may present a public health or safety problem, calling for therapy or even for custodial commitment; they do not present a problem of correction
· The law presumes that human conduct is voluntary unless there is evidence of direct coercion, unconsciousness, or reflex/convulsion
1. The three kinds of problems with bodily control:
a. Physical coercion
i. An act is coerced if it results from the direct application of physical or legal force on the actor
1. Legal Force and Physical Force
a. Martin v. State: Statute stated anyone who “…while intoxicated or drunk, appears in a public place.” Df was inside his home drinking and was forcibly removed from his home by the officers (either by legal threat or physical force) and upset about that cursed at the officers. They charged him with the statute, but court reversed stating he involuntarily appeared in public thus that act was needed.

b. Unconsciousness—(sleep walking, convulsive fits, hypnosis –MPC)
i. Accused's conduct occurs when we have reason to believe that the conscious mind does not control the body. 
1. Because they are unconscious their mind is not aware of the direct movements of their body, thus they did not commit a voluntary act for purposes of criminal liability
ii. Two questions for trier of fact:
1. Whether the defendant in fact has no present memory of the incident (i.e. determine whether the defendant is telling the truth about lack of memory); and,
2. If there is a lack of memory, whether that lack is due to unconsciousness at the time of the critical event
iii. People v. Newton
1. Df after scuffle with police officer was shot in the midsection. Testified that he was unconscious after that and later found that shot an officer while in this state.  Where not self-induced by voluntary intoxication or the equivalent, unconsciousness is a complete defense to a charge of criminal homicide. 
a. Counter-question: if unconscious how did he find his way to a hospital?
iv. Cogdon
1. Df who had a history of sleep walking and psychiatric disorders killed her daughter in her sleepwalking state. Ruled that she was not crazy under the M’Naughten Rule if she was awake. Jury said that in her sleepwalking state the acts were not hers. Sleepwalking is not a conscious state of action. 

c. Reflex or convulsion
i. Instances of convulsion or reflex are similar to unconsciousness in that they involve such substantial interference with the conscious direction of the body that they render the person's actions involuntary
ii. For voluntary act requirement what counts is that the actors conscious mind loses control of the body at the time of the otherwise criminal deed

III. Exception: timing issue 
a. in some cases, there are possibilities for liability based on acts taken before, and other cases liability may be based on ommissions to act which occur later (moving act backward: i.e. voluntary drinking so much that you become unconscious and drive car—act is voluntary drinking)
b. The prosecution does not need to show that every act or even the defendant’s last act was voluntary in order to establish criminal liability. It is sufficient if the defendant’s conduct included a voluntary act that is closely connected in time w/ the voluntary act.
c. People v. Decima:
i. Df with a known condition of seizures/epileptic attacks was culpably negligent for operating his car and killing 4 people. He knew that operating a vehicle while unconscious or through epileptic convulsion was dangerous. Knew not taking meds made it worse. He voluntarily drove the car with this knowledge. Thus criminal liability. 
ii. man who knows he is epileptic, doesn’t take medicine and drives car and has seizure and kills 4 people – even though the seizure was involuntary, voluntary act of not taking meds and voluntarily driving is sufficiently close in time to voluntary act to est. criminal liability.
d. Same with voluntarily drinking alcohol and becoming so intoxicated that you “forget” and act recklessly. 

IV. Omissions to Act
· A person is not criminally liable for a failure to act UNLESS that person has a legal duty to act, is physically capable of doing so, and voluntarily omitted to act.
a. A general duty to assist is justified by its potential for mitigating injury and loss of life, but that such a duty must not interfere unduly with the liberty interests of the individual
b. Five categories of legal duties where an omission to act is criminal:
i. Relationship
1. Obligation to act based on the relationship
a. A husband-wife or parent-child, fellow workers, roommates, owner and customer
ii. Statutory
1. Required by law to report
a. Current law imposes duties to report traffic accidents, to file income tax returns, to register for the draft, or to register as a sex offender
b. Child Care—teachers are required to report child abuse
iii. Contractual 
1. It is the nature of your contract w/ person in harm to act
a. Child care providers, grade school teachers and life guards have employment agreements creating a duty
b. Jones v. United States:
i. If it is found that Df received money in exchange for childcare (contractual) then she is said to obtain a duty to act. If she fails to act and that failure results in death then she breached her duty and is guilty of criminal liability. However, if no duty is found, the omission to act carries no criminal liability. 
iv. Undertaking care or rescue
1. If you assume duty to care for someone in distress, you are now liable and required to act to best of your ability
a. Persons who undertake to assist another in a time of peril assume a duty to either complete the rescue or to ensure that someone else undertakes it
b. Concern that a would be rescuer would be deterred if someone else started
i. Or the rescuer puts the person in greater peril than before
c. Jones v. United States:
i. Additionally, there was an argument that the Df undertook the care. But they said that the mother was living there as well so no undertaking of care.
v. Creation of the peril
1. You have done something to put victim in harm’s way
2. One who creates an individual's peril has the obligation to come to her assistance 
3. You get in a car accident  need to make sure they get care; you are liable for an attack  need to call 911
c. Exceptions
i. If the omission was coerced (the accused was physically restrained from action) or the result of unconsciousness (sleepwalking, epileptic fir and the like), then the failure to act will be deemed involuntary
ii. Also the person must be physically able to do the act required to say that it is an omission  (i.e. if can't swim then cannot save someone from drowning) 

2. Mens Rea 
· Mens rea refers to the requirement that to be convicted of a crime, a person must have chosen to act badly, not just act in a way that produced bad results
I. Four basic issues must be addressed
1. What mens rea term or terms the offense includes
2. The standard definition of each mens rea term
3. What element or elements of the offense each mens rea term modifies and how
4. Whether the accused can be shown to have acted with the required mens rea on the facts given
II. Under the MPC proof of a higher mens rea will suffice to satisfy the proof required for a lesser mens rea
III. Need to see what the minimum mens rea that will support a conviction. Any mens rea greater than that, i.e. one involving more awareness or goal-orientation, will also suffice for conviction
IV. Need to distinguish between the mens rea required for conviction and the actual mens rea of the defendant
V. The defendant must be proven to have acted with a mens rea sufficient to match the statutory requirements

VI. Model Penal Code Definitions
A. Purposely
· Df purposely acts if it is the conscious object (intends to, aims to) for the actor 1) to achieve a certain result OR 2) to engage in a certain activity
a. Conscious Object
i. It is the actors intent to do the thing they set out to. 
ii. I.e. a sniper who shots and kills an individual. 
iii. Df’s conscious object can be proven when he says “die creep!” and pulls the trigger not once (i.e. can bee seen to scare) but the second time. First shot barely misses the scalp indicates that with the gun (deadly weapon) and aim it was his conscious object to kill
b. Achieve certain result
i. Df aiming for individuals head while shooting a gun means they were trying to achieve that result of murder
c. Engage in a certain activity
i. Df had a gun and shot at the victim

d. Hypo: Although brothers, Richard and Mike have long despised each other. Upon reaching adulthood, their mutual animosity has only increased. A reunion at a holiday celebration at their parent’s house triggers a lengthy and bitter argument about the family business, in which Mike accuses Richard of stealing.  Richard pulls a loaded handgun from his waistband, points it at Mike's head, says "Die, creep!" and pulls the trigger. The shot barely misses Mike, grazing his scalp. Richard is about to shoot again, when he is knocked down from behind by his father. Richard is charged with attempted murder based on the one shot fired. Did Richard act with purpose to kill? What are the arguments for and against?

B. Knowingly
· DF knowingly acts with the result if the Df is aware that his conduct is a criminal nature or that criminal results exist OR he is practically certain that his conduct will cause such a result 
a. Aware that his conduct is of that nature or that such circumstances exists
a. Need actual knowledge
b. Df knew that putting a bomb on a plane would lead to certain death of individuals, it is what she intended. 
b. Practically certain his conduct will cause such a result
a. Df put a bomb on a plane that went off without killing person intended, but knew that the person typically brought people on the plane with him and detonating a bomb would kill others. 
· Vs. Purpose: w/ “Knowingly” there is no requirement that the individual desire the result
· Knowledge is used mostly in possession cases

Hypo: Marina has had enough. Edgar, her husband of ten year has filed for divorce. Relying on prenuptial agreements he has deprived her of her home and money. Edgar has even given her (prior to the divorce) a sexually transmitted disease courtesy of his own philandering ways. She decides she cannot beat him legally (he has all the money) so she will employ violence. Using her internet skills she learns how to build a bomb, builds it and places it on the small business jet which her husband uses, under the seat he normally takes. She realizes that the plane is flown by the professional crew and usually carries a number of passengers besides Edgar. She is too mad to care. The bomb explodes at the plane's next take off, as Marina planned. The bomb kills all ten persons abroad, but not Edgar, because, unknown to Marina, he missed the flight due to a hangover. Police arrest Marina when she is spotted at the airport, dancing and shouting "he's dead, he's dead, he's dead." Marina tells police that "edgar just had to die. I'm real sorry about the others though. They were just in the wrong place at the wrong time."

C. Recklessly
· Df acts Recklessly when there is a Conscious disregard for a substantial and unjustifiable risk that an element or outcome will occur. Nature and circumstances known to him, its disregard involves a gross deviation from a reasonable standard of conduct. 
	Recklessness Sequence of analysis
1. Assess level of risk-taking by defendant (objectively dangerous)
2. Assess justification for defendant’s risk-taking, if any
3. Assess defendant’s awareness of risk facts (risk facts=facts that indicate danger in the situation)



1. Substantial risk (normative/objective judgment)
a. How much risk is substantial will depend to some extent on what is placed at risk; greater potential harm, the more careful we expect people to be
b. The risk must be of such a nature and degree that, considering the nature and purpose of the actor's conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor's situation."
c. Df took the risk during a hot summer day to run his overweight linemen, whom looked lost and out of it while running but forced him to continue
2. Unjustifiable (Normative judgment) 
a. No overriding social necessity for the risk taking
b. Normative judgment based on the circumstances and what they were doing and what was at risk excused if have an exceptionally good excuse
c. Df it is unjustifiable to force indiviuals to run to a point of deathly exhaustion for conditioning during a footballgame
d. Df is justified in taking a risk to save a life during a medical procedure or in an emergency situation
3. Conscious Disregard of risk (awareness)
a. Aware of the dangerousness of his or her conduct (subjective awareness) 
b. Turns on the credibility of the Df
c. Df received notice of the risk of heat stroke from running but need to prove that he opened it or had knowledge in some way. I.e. read and understood it, heard from other coaches in the area about risk. Key question is whether the coach was actually aware.
i. Might not be a conscious disregard because even though received the letter he threw it away saying ti was a bunch of nonesence

4. Hypo: bud Walters is a veteran high school football coach in small town in east Texas, where high school football is revered. Coach Walters believes in rigorous physical conditioning, not just to prepare his players for the game, but to prepare them for life. He sees himself as a molder of men, not just a sports coach. In the heat and humidity of late August the coach works his players hard, in full equipment, both morning and afternoon. Seeing that his biggest players need conditioning the most, he works them the hardest. In his twenty years of coaching, none of his players has suffered serious injury due to heat. The medical trut is that overweight, out of condition football players are a significant risk of heat stroke in summer practices. Symptoms include disorientation and dizziness. Heat stroke is a serious condition that can cause death or permanent brain damage. Like all Texas football coaches, Coach Walters has received a recent letter from a doctor associated with high school athletics, providing detailed information and warnings about heat stroke. During the first summer practice, Ed, a bulky lineman appears in physical distress during wind sprints. Ed's face is pale; he staggers and looks lost. Coach Walters orders him keep going. Ed runs for five minutes, then collapses. Within the hour he is declared dead due to heat stroke. Coach Walters tells the police he had no idea that Ed was in any danger. Coach Walters I clearly devastated by the afternoon's events. 

5. Hypo: D is from another state and recently moved to LA to become actress; goes to the Valley, leaves dog in car and gets arrested for recklessly causing harm to an animal.  Claims she didn’t know Valley was heated.  Can she be convicted? 
1) Level of risk taking (objectively dangerous)—yes the heat in the car is extreme and leaving a dog in it with no crack will certaintly kill it 
2) Justification—no justification, she left it in the car for an audition
3) Actual Awareness--If she actually believes this, then she is not actually aware.  
a. What if she claims she was too distracted to consider heat? Admits to having knowledge that it could get so hot so she had actual awareness and can be convicted

D. Negligently
· A Df acts negligently when he fails to perceive a substantial and unjustified risk, which involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation.
· Vs. Rless: w/ rless, must show “actual awareness”, rather than “reasonable person” standard
· In contrast to purpose, knowl., and rlessness, which focus on what the accused actually aimed for or realized, negligence judges what the accused should have realized (***objective***)

1. Should be aware (notice of risk)
a. No need for actual state of mind. (Different from other mens reas that require actual aiming or realization)
b. What should they have been aware of?
c. Objective reasonable person standard in situation
d. Football Coach Hypo:Df’s failure to perceive the risk needs to be in relation to other members of the coaching community. Do we expect them to take more care. The letter stating it was a risk.
i. Pros: should have been aware in the high heat with big individuals 
ii. Def: Never happened before and uncommon
e. Regina v. Cunningham: Df should have been aware that breaking off the gas meter without turning off the stop pipe would leak gas
f. Actress Hypo: Although she might not have been actually aware, a reasonable person in the valley or feeling of the heat would know that it gets dangerously hot and leaving animals in the care could easily cause death.
2. Substantial risk
a. Gross deviation from the standard of care
b. Football Coach Hypo:Df forced the team to run in heat with biggest members. Saw the individual was struggling but forced him to continue
c. Regina v. Cunningham: Leaking gas could easily cause death especially with elderly people living next door and could have easily turned it off
d. Actress Hypo: Yes there was a great risk that the dog would die and a normal person would not take actions like that or would prevent them.
3. Unjustifiable Risk
a. Football Coach Hypo: Df knew no one was dying. This was conditioning during a football practice
b. Regina v. Cunnginham: Risk was unjustified because the Df tore it off because he needed money
c. Actress Hypo: Yes, it was just for an audition. No overriding social values. 

Proof of Lesser MR by Proof of Greater MR
Under the MPC, proof of a higher MR wil suffice to satisfy the proof required for a lesser MR 
i.e. if the charged offense requires killing knowingly, proof that the D killed purposely will suffice to prove knowingly; Similarly, proof of knowledge will satisfy both rlessness and negl., and rlessnes will also prove negl. 

VII. Common Law Mens Rea and Translation
a. Criminal conduct was described as: malicious, depraved, intentional, willful, or wanton
i. Gave judges and jurors a general idea of the moral character of the conduct but did not specify the particular aims or awareness of the accused

b. Using MPC MR quartet as a reference, we can hazard a rough approximation of a few common law terms: 
(a) “intentional” = either purposeful or knowingly 
(b) “malicious” = purposeful, knowing, and reckless
(c) “wanton” = may be knowing or reckless (sometimes, mb negligence)

Problem: We cannot predict w/ certainty how a ct will translate a traditional MR term, esp. w/o statutory context.  A great deal depends on what parts of a statute the MR term modifies and how it modifies that term 

c. Malice
i. Not wickedness but Foresight of consequences
ii. Regina v. Cunningham: Malice shall not mean wickedness, but shall mean that the individual intended for the outcome or foresaw the outcome might cause the injury but disregarded risk and completed it. 
1. An actual intention to do the particular harm that in fact was done
2. Reckless as to whether such harm should occur or not	
3. Maliciously postulates foresight of consequence										
iii. Regina v. Faulkner: Df lit a match in the hull in an attempt to steal rum, inadvertently caught ship on fire. 
1. Malicious shall mean intentionally and willfully
a. The accused shall be proved to know that the injury would be the probable result of his unlawful act, and yet did the act recklessly of such consequences 
2. Ruled the trial judge erroneously assimilated the MR of malicious with the fact that the fire happened due to stealing and stealing was malicious he must be convicted 	
	
Translating common law MR terms into MPC language: 
1. ID the common law MR term (malicious, willful, wanton, etc) that is at issue
2. Establish the meaning of the term in statutory context (ex. maliciously re asphyxiation—Cunningham)
3. Translate into MPC terms of:
a. Purpose/Knowl./Rless./Negl./SL

	Common Law Terms
	MPC Counter Part

	Intentional 
	Purposeful or knowing

	Malicious
	Purposeful, knowing and reckless

	Willful
	Purposeful, knowingly, recklessly

	Wanton
	Knowing or reckless, in some cases it may extend to negligence



3. MR in Statutory Context
Four stages
1. Identify all possible mens rea terms in the criminal statute 
0. In the case of a statute, which does not contain a mens rea term, we must also ask if a court will imply a mens rea requirement. If so, we would then have to determine how that requirement would apply to the facts presented
1. Identify the usual meaning of each mens rea term
1. Through analysis of the statue determine:
2. What element of the statute each mens rea term applies to; and (material elements/legislative intent)
2. How the mens rea term applies to each element (assuming it does apply). 
1. Analyze the facts of the case to determine whether the defendant acted with the required mens rea
**In general, where a statute includes a MR term, that term should apply to the element that defines the ESSENTIAL wrong of the D’s conduct 

Ex. Whoever obstructs the progress of a criminal investigation by providing false or misleading information to the police or other legally authorized investigators and does so willfully is guilty of a crime
	Elements of the statute
(a) Obstruction of the investigation;
(b) that the information provided is false or misleading
(c) that the recipient of the information was a police officer or other authoried investigator 
  1 & 2)What does “willfully” mean? (can vary) Assuming ct decides that willfully has general meaning of purposely, knowingly, or recklessly (conviction through establishing any of those 3 MR) 
3)What does “willfully” modify? Here, it’s lying about a matter of legal significance that constitutes the essential wrong of the offense”willfully” should modify/apply to both the obstruction AND the falsity elements (a) & (b)

		
	Critical questions to ask when reviewing the statute and seeing what MR applies to.

	Would we expect a person to be convicted if that person was entirely unaware that the information provided was false or misleading?

	Would we expect a person to be convicted of this offense if she was aware that she was providing false or misleading information, but not that it would obstruct an investigation?

	Whether willfully should apply to the final element, recipient be a law enforcement element is less clear, once mens rea is established to obstruction and falsity, the essence of the wrong seems established. 



Ex. 2 Statute: It is a misdemeanor to "maliciously destroy the property of another." 
		Elements of the offense
1) Property of another
2) Destruction of the property

1) What are the possible MR terms:  Malicious
2) What are the possible meanings? 
		Malicious is a Common Law term that is translated into MPC to mean either purpose, knowingly, or recklessly. 	
 3) What elements of the statute does the MR term apply (material elements/legislative offense)? And assuming it does apply, how?
	Based on the nature of the statute it is reasonable to see that malicious shall apply to the destruction of property. In this context the individual must have either purposefully, knowingly, or recklessly destroyed the property. Grammar indicates that the adverb modifies the proceeding  verb so malicious modifies destruction of property. 
	Convicted if 
a. Purposely destroyed anothers property with the conscious object of destroying the property’s value
b. Knowingly, while aware of a substantial certainty that such destruction would result
c. Recklessly while aware of a substantial and unjustified risk that the act would destroy the property
	
	The tricky question is if malicious also modifies the property of another. Based on reasonable inferences it would seem that the legislature would want to chill an individuals malicious actions against another person’s property. To have it be a strict liability element that the property is another’s would not seem consistent because it is not a crime to destroy your own property and would not think there would be criminal actions for honestly thinking you were destroying your own property when it turns out to be another’s. So it would extend to of another. 

 Changing MR meanings in a statute
	EX. Statute: "A person is guilty of a felony who purposely receives stolen property." 
		Elements
		--Receive property
		--Stolen Property
1. The mens rea in the statue is Purposely
2. Purposely means is it is the individuals conscious object that the result occurs or to engage in the action
3. Necessarily that the adverb modifies the proceeding verb so the individual must act with the purpose to receive the property.  However, if the stolen property is strict liability then it would be very broad to charge an individual for a crime if they received property no knowing or intending it to be stolen. The legislature intended to chill the receipt of stolen property thus the MR term must extend to stolen property as well. However, having the purpose of receiving stolen property is quite strict because many people do not go out with the purpose of getting explicit stolen property. Instead it is more likely that the MR involved for the Stolen Property element would be Knowingly or Recklessly.

CONDUCT OFFENSES: For conduct offenses, purposely has its typical MR meaning for the actual conduct prohibited, but then converts to a mens rea of knowledge or recklessness with respet to the circumstances that make the conduct wrongful

(SOMETIMES) Concept of Heightened Culpability
	If act w/ culpability for lesser crime and
	Harm of greater crime, 
	Then = guilt for greater crime 

4. Strict Liability
· Guilt is proven based on the proof that the person voluntarily committed the prohibited act. Based on the statute and historical interpretation, no MR is required. 
A. Strict Liability Factors
a. Statutory Language
i. If SL, no MR is necessary what is the legislative intent of the statute 
ii. Regina: No MR because legislative intent is taking an unmarried girl is inherently wrong
iii. Olsen: Legislative intent is that it is inherently wrong to commit sexual acts with individual under 14
iv. Morissette v. US: Individual entered air force base and took rusted artillery shells for personal sale; charged under the statute of “knowingly converting US property” for his own value; Df thought they were abandoned
1. Where does MR element attach? Court says it attaches to both the conversion and the knowledge that the casings were still gov’t property…Stealing still requires a MR
v. Staples v. US: Df charged with unlawful possession of an automatic weapon. Df claimed to have not known it could fire automatically and never did.  Legislative intent is to prevent dangerous weapons not impose penalties for well-intentioned individuals thinking their weapon was legal when it turned out not to (through wear and tear or secret modification). 
1. Cannot dispense with MR unless clear congressional intent. 
vi. X-citement v. U.S: Knowingly goes to the actual conduct and the knowing it was the prohibited offense
b. Type of Offense 
i. Typical offenses: underage sex (paternalistic policies), traffic violations/ things w/ little harm to reputation, public welfare offenses (providing bad food to public)
c. Inherent notice of wrongdoing or risk in the prohibited conduct
i. Prince, Olsen, Garnett: Inherently wrong to take/have sex with young girls
ii. Staples:  not inherently wrong to own a gun, but in analysis it is wrong/dangerous to own a grenade (i.e Freed)  and to sell dangerous drugs (Balint)
d. Cost-benefit analysis of requiring MR
i. Cost of requiring MR v. not requiring MR

B. Inherent Notice in prohibited conduct: if something is so obviously dangerous you should know it isn’t right.
C. Remember, still must prove voluntary act: State v. Baker—Speeding = SL; 77mph in a 55 mph speed limit; cruise control stuck; convicted b/c he voluntarily chose to be in cruise control (optional feature, contrasted to brake or accelerator)

5. Mistake of Fact
· There is a mistake of fact if the Df admits he or she voluntarily performed an action under a mistaken belief about the situation. 
-Mistake of fact is a valid defense when the mistake negates the necessary MR for an essential element of the offense. 
· Mistake of Fact is not an affirmative defense (subset of MR analysis)

a. Errors that a defendant may make in the assessment of a particular situation
I. For example, who owned the laptop computer taken by the defendant in a theft case
b. MPC holds that mistake claims constitute a mens rea argument
I. MPC §2.04(1)(a) states: a claim of mistake of fact will be a valid defense to a charge if "the ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense." 
c.  Two questions claimed by Mistake of fact
1. Does the defendant's alleged mistake relate to an element of offense as to which mens rea is required, if so?
2. Does the evidence of the defendant's mistake contradict that mens rea?
d. Mens rea for offense and factual mistake
I. Purpose, Knowledge, or Recklessness- Awareness MR
· If statute has language that the requisite MR requires purpose, knowledge, or recklessness toward element X then if Df honestly mistaken about the element X he cannot be convicted because proof of awareness fails
· Honest belief is an excuse
· Whether their belief was reasonable is not a factor BUT – in real world -how reasonable the mistake they are claiming is will have an effect on their credibility and whether the fact-finder actually believes Df was making an honest mistake – so reasonableness isn’t an official factor, but affects whether their mistake defense will be persuasive enough to be affective

	Dealing Diamond Bracelet Hypo

	Df sells diamond bracelet worth 10k to undercover cop for $500 and says “don’t ask any q’s when asked where it came from”, when arrested in defense says that they honestly didn’t know it was stolen b/c was given to her by old lady she helped cross street.
Statute: Whoever sells or otherwise engages in a transaction for material benefit involving stolen property, knowing it to be stolen, is guilty of a felony.
Step 1: Relevant MR = knowingly  requires awareness that prop is stolen, if Df’s claim that she wasn’t aware is believed then defense is successful
Step 2: Says she honestly didn’t know it was stolen b/c stranger gave it to her, mistake contradicts MR because didn’t know it was stolen.




II. Negligence
· If Df can be convicted based on negligence towards element X, then the Df needs an honest AND reasonable mistake in regards to X.

	Freak Dancing Hypo

	Df and Pl are freaking dancing and drunk, Pl is more drunk – both go up to room, Df tries to take off Pl shirt she shakes her head no but then doesn’t protest further – Df engages in sexual act anyway. Df says he was mistaken about Pl sexual interest b/c of whole course of conduct over evening.
Statute: Sexual Assault – A sexual act committed upon or w/ nonconsenting victim and (3) with knowledge, recklessness, or negligence as to victims non-consent.
Step 1: MR = negligence, guilty is did not now of Pl’s non-consent but should have
Step 2: Cannot claim mistake of fact unless mistake was honest and reasonable. Reasonable = a sober person, sober person would have realized Pl didn’t give consent so Df’s mistake is not an effective defense.




III. Strict Liability
· No excuse for any mistake re X
1. Regina v. Prince: Df convicted of “taking” an unmarried girl under 16 out of the possession and against the will of her father. Court ruled that the Df’s reasonable mistaken belief that the victim was 18 (based on her statements to him) was not enough. The statute had no MR requirement and from public policy taking a girl without consent of father is wrong and should be punished. Elements of offense: (1) unlawfully take (2) an unmarried girl under 16 (3) out of possession (4) and against the will of the father

2. People v. Olsen (Cal): Court found the Dfs guilty of commiting lewd and lascivious acts with an individual under the age of 14 despite a reasonable belief (based on the girls admission that she was 16 and “looked it”) that she was older. Court held that based on the statute that had no MR for knowledge just a “willful” action to “sexually gratify” and with legislative interpretation to protect youths. 
3. Garnett v. State: Court held that the mentally retarded Df was liable for Statutory rape of a 14 year old girl even though 1) it was consensual and 2) he was told that she was 16 years old. Court did not admit the later stating it was immaterial because the statute is a strict liability offense in respect to the mistake of age. Public policy to protect youths (traditional) 

	Mens rea required for conviction
	Mistake of Fact that Excuses

	Purpose, knowledge, or Recklessness re X
	Any honest mistake re X excuses

	Negligence re X
	Hones and reasonable mistake re X excuses

	Strict Liability re X
	No excuse for any mistake re X




6. Mistake of Law
· Ignorance or mistake concerning the existence or meaning of the law generally will not excuse, except that ignorance or mistake about law may excuse if it negates a mens rea requirement for the particular offense.
· MISTAKE OF LAW: D didn’t know the law that made their conduct wrongful (mistake of specialized legal knowledge)
· negates MR where lawfulness is an element of the crime
· mostly applicable for statutory crimes where there is no moral notice of criminality 
· i.e. tax law
· Policy: Fairness to individual person v certainty of laws  way a court holds depends on the importance they place on competing statutes
· If excuse individual based on their own mistaken interpretations of criminal law, then we necessarily make the criminal law less certain and its deterrent force weaker
	Mistake of Law Statutory Analysis
a. Is there a MR term in the statute? If yes,
b. Does MR term partner with an unlawfulness element? If yes
c. How should this be interpreted in Statutory Context? (2 basic questions
· 1) Is the MR required only in respect for those facts that makes defendants conduct unlawful? OR
· 2) Proof MR required in respect to facts that make defendant’s conduct unlawful AND proof of MR in respect to the particular law that makes defendants conduct unlawful?
· DOES THE MR PARTNER WITH THE CONDUCT OR THE UNLAWFULNESS



a. Two types of arguments for Mistake of Law
I. Affirmative Defense
· 1) Reliance on an Official statement of the law later changed/deemed invalid OR inadequate publication of the law
1. People v. Marrero: Corrections officer from Conn charged with carrying a loaded firearm violating a NY Statute, but believed he qualified as a “correctional officer” under the statute; when there is a personal misunderstanding of the statute that does not relieve individuals from criminal liability. Also the statute had no MR element, it was simply a SL offense so mistaken understanding was inadequate, all that was needed was his voluntary act. 
1. BUT gave rule Individuals who act in good faith reliance on an official interpretation of a law or statute that later is found to be invalidated, and the individual relied on that authorizing statue would be relieved from liability

II. Element of Offense (MR) 
1. Used when a statute includes some form of MR as to lawfulness (& not SL offense)
2. Where the MR for the facts that make Dfs conduct unlawful is enough?
1. People v. Marrero
2. International Minerals: Knowingly violate regulations of shipping corrosive materials. Df knowingly shipped the corrosive materials, but didn’t know the statute. 
3. Proof MR required in respect to facts that make defendant’s conduct unlawful AND proof of MR in respect to the particular law that makes defendants conduct unlawful?
1. Lipparato: (used food stamp to buy liquor—didn’t know was wrong) would not make sense to criminalize individuals who use food stamps in an unauthorized fashion when they don’t know its unauthorized M.O.L. (specialized area of law)
2. Regina v. Smith(David): Df charged with unlawfully destroying anothers property. Statute: “A person who without lawful excuse destroys or damages property belonging to another intending to destroy or damage…or being reckless as to whether any such property would be destroyed or damaged, shall be guilty.” Df placed the floorboards himself and did not know of law of fixings of real property and thought it was his floorboards. Because the Statute has MR of Intent and Reckless his mistaken belief negates his awareness so M.O.L defense specialized area of law
3. State v. Varszegi: Df arrested for larceny, which is “…when with intent to deprive another of property…he wrongfully takes, obtains or withholds such property from the owner.” Df was the landlord of a commercial building with victim who had missed several rent payment. Pursuant to their default clause Df went into victims unit and took several computers.  Tenant law=specialized and statue requires MR of “intent” (purpose, knowingly) since the individual thought he was acting in accordance with lease this negates the MR
1.  if you prove that there is an honest mistake in relation to the Mens Rea term (knowledge, purpose, reckless) it does not matter whether that belief is reasonable or not. 
2. This is because those MR terms require what the subjective wants and desires of the actor is
4. Cheek v. U.S: Df, after years of paying taxes, stopped paying them because he thought wages were not income. Convicted of crime under IRS Stat that said “whoever willfully failing to file taxes”. Also asserted that if were wages it was unconstitutional. Since there is a MR of “Willfull” (purpose, knowingly, reckless) the court needs to prove that there is a good-faith (honest) belief that the individual thought he didn’t have to pay taxes. 
1. IRC is a complex legal text. 
2. This case brings up that a belief does not have to be reasonable to negate MR. It just needs to be HONEST. However can assess reasonableness of the belief to determine whether it was honest.
1. i.e. his statements that it was unconstitutional means that his belief of wages not income was not reasonable and had the knowledge that they were not honest 

4. Reasonableness and Mistake of Law
5. Reasonableness goes to whether we reasonable believes that he is telling the truth and that he is sincere in that belief in good faith (i.e. telling the truth)
6. Defendants mistake re X seems unreasonable, meaning that most people would not make the same mistake in his/her situation (generally implausible story) this raises doubts that defendant was actually mistaken re X; seems more likely that he/she may be lying about the mistake considering its unreasonableness, along with other evidence, the fact finder may conclude that the Defendant did act with awareness of X.
1. End our story not with reasonableness but with knowledge of the reasonableness of the claim
2. Cannot be convicted whether or not the jury believes the individual is telling the truth regarding his knowledge of the matter
3. If someone tells you an implausible story then you would believe it was made up, but need to see if that is a lie or not. 

7. Legality and Vagueness 
a. Legality
· A legislature must have enacted a law or have language of a prohibited act for a Df to be guilty of an offense.
· Legislatures make the laws, judges interpret them
· Society needs a Fair warning of what is and is not legal in society in order to act appropriately. 
· Legislators have to be the voice of the people because they are elected. 
· If courts start to fix the laws then there can be a slippery slope 

I. McBoyle v. United States: Df convicted of knowingly transporting a stolen airplane in violation of the National Motor Vehicle Theft Act which made knowingly transporting stolen motor vehicles across state lines illegal. Defined motor vehicles as inducing the image of a car/truck/wagon not designed for running on rails. Court found that airplanes not under this statute because they were around at the time the statute was created and the legislature did not include it. Individuals should be given a fair warning of what the law intends and have a bright line. 

b. Vagueness 
· A law is invalid if its vagueness 1) fails to provide the kind of notice that allows ordinary people to understand appropriate conduct or 2) it authorizes or even encourages arbitrary and discriminatory enforcement. 
· Statute should provide public notice (discern how to be law-abiding citizen) and guides law enforcement (law should provide criteria for proper and improper use of criminal law powers)
· Statutes shall not be so unclear that individuals do not know what actions are appropriate or law enforcement does not know what actions are not.
I. City of Chicago v. Morales: City of Chicago enacted a statute that allowed police officers to arrest an individual if they reasonably believed one of them was a gang member, that they were loitering (remaining in one place without a purpose) and they disobeyed an officers order to disperse and remove themselves…Court ruled that the statute was too broad and the “no apparent purpose” meant that an individual not doing anything unlawful, such as sitting in a park, could be held criminally liable if they fit the description of a gang member. Community could not know how to act and what actions were prohibited and police could act arbitrarily. 
II. Constitutional Vagueness
1. The law would be overbroad or too sweeping in its reach
1. For this analysis, you start with the statute and then look to the principles outside to determine if it is valid or not
2. There needs to be notice to the citizens for them to know the type of actions are wrong so they can avoid this wrongdoing
1. In Morales, the authority is in the hands of the police officer to determine who is or is not performing the correct action and the people do not know if their conduct is appropriate. There is a right to free association and the citizens should have some understanding for what constitutes the wrongness so they may avoid it
3. Law enforcement
1. We want to give law enforcement conscientious guidance to the ways to enforce the law and what is the right conduct. 
2. Situations when there is no standards of conduct gives the police too much discretion and judged on a case by case basis that opens the doors for discrimination

HOMICIDE
Generally—the killing of a human being by another human being

Formula: 
(1) Analyze act (voluntary?) and the different elements of the possible offenses
(2) Then do MR and Causation tests
(3) After doing MR test, will know if an easy or hard case of causation
a. Easy = when D had purpose to kill and killed in same manner he meant to kill—no extra strings
b. Hard = apply “but for” and “proximate cause” tests 
(4) Finally, analyze any affirmative defenses (i.e. self-defense or insanity)

Basic MR Forms of Murder:
(1) Premeditated, purpose to kill
(2) Unpremeditated purpose to kill w/o provocation
(3) Depraved heart murder (extreme recklessness)
(4) Felony Murder 

Types of killing crimes: Analysis:
Always try to prove purpose to kill first (most basic)then try to show premeditation 
	If no purpose to kill, then don’t need to try to show premeditation.
[bookmark: _GoBack]	If purpose to kill is found, then do premeditation and provocation, etc.

Checklist to see what is available to determine killing charge (CA)
(1) First look at purpose to kill (conscious object to end the life of another) offenses, and provocation:
a. Purpose to kill and premeditation (1st degree murder)
b. Purpose to kill w/o premeditation or provocation  (2nd degree murder)
c. Purpose to kill w/ provocation (voluntary manslaughter)
(2) Then, look at reckless/negligent offenses: 
a. Depraved <3 murder (extreme recklessness)
b. Involuntary manslaughter (gross negligence)
(3) Finally, look at felony murder doctrine:

I. Premeditated Purpose to Kill Murder (1st Degree Murder)
· A Df has a premeditated purpose to kill, if it is their 1) conscious object to end life and 2) weighed consideration. 
· i.e. Killing an individual with Malice aforethought 

a. Purpose to Kill
· DF has a purpose to kill if it is his Conscious Object to end life
i. Did the defendant intend to aim the life of the victim? Was the death intentional or did the offender mean only to hurt or scare the victim? Or was it accidental?
ii. Defenses counter questions: Did the defendant understand the dangerousness of his action? Was it meant to scare or just hurt the victim, but not kill? 
1. It may be the event of an ultimately unlucky blow
iii. Proof of purpose to kill shown through:
· Df’s words
· Circumstances
· Use of deadly weapon on vital part of body
iv. Commonwealth v. Carroll: Df took a gun from above his bead, knowing it was loaded and the dangerousness of the weapon pointed it at his wife’s head (a vital organ) and pulled the trigger at point blank range. Thus purpose to kill because she was asleep, didn’t intend to scare her in any way and the dangerousness and closeness of the weapon with knowledge of guns is certain death (which he knew) 
v. State v. Guthrie: Df, after being teased, pulled out a knife and stabbed his co-worker in the neck. Prosecution: the use of a knife (deadly weapon with purpose to puncture) on an individual while moving towards them in a threatening manner had no more intention than to kill, additionally striking V in the neck (a vital body part) proves it was his conscious object. Defense: individual is not a trained killer/assassain where striking with such precision is here, he while enraged swung the knife in an attempt to hurt but not kill. Which is proved when while flailing he hit the V on the way down in his arm. It was a misfortunate placement…Lean more towards purpose to kill because it’s use and placement of knife, no other reason then to kill. 

b. Premeditated
· Df premeditated the murder when the Df weighed the considerations and proceeded anyways.
	Anderson Factors
1) Timing/Planning (degree of calculation
2) Relationship/Motive 
3) Manner of Killing



i. Carroll Approach (Broad Approach)—Jury Discretion
· Purpose to kill is key, time is not required, jury gets to decide premeditation. Premeditation does not require any appreciable passing of time between the decision to kill and an act of killing. 
1.  Commonwealth v. Carroll: Df and wife, victim, were in an abusive relationship where the wife emotionally abused the husband. 5 minutes after an intense argument while lying in bed trying to sleep. Df intensely angry with his wife remembered the gun above the headboard, that he placed for his wife, and shot her in the back of the head twice. Judge dismissed psychological argument and the argument that a good man (as was here) needed more time to formulate a killing. Court ruled that the five minute gap was enough (no time too short) and remembering the gun he deliberately took it down and shot twice in the back of his sleeping wife’s head. 
2. As long as purpose to kill is evident, such courts are not inclined to second-guess juries on premeditation
a. The jury has unreviewable discretion on premeditation in these jurisdictions that the defense can argue to
3. No time requirement between decision and action, in Carroll five minutes was not 
a. Commonwealth v. Drumm "no time is too short for a wicked man to frame in his mind the scheme of murder."
b. These jurisdictions courts hold that premeditation does not require a cool emotional state, nor evidence of planning or any other specific indicator of reflectiveness and there is no judicial review of premeditation distinct from purpose to kill
4. Assuming clear proof of purpose to kill at trial, courts will not overturn jury determinations of premeditation on appeal
5. Defense counsel can argue to the jury that the defendant did not premeditate even if purpose to kill is shown and can persuade a jury that factors such as timing/planning, motive and manner of killing may be considered in determining whether the defendant did reflect on homicide

ii. Guthrie Approach (Strict Approach)
· In a Guthrie jurisdiction the Df must have more than a mere purpose (conscious object) to kill. The Df must have acted after weighing the consequences upon calculation AND reflection. 
· There must be some time between the formation of the intent to kill and the actual killing that proves reflection. 

1. State v. Guthrie: Df stabbed and killed his co-worker after being teased about his nose. Had mental obsession with his nose and was incredibly sensitive. Court ruled for premeditation the Df needed to weigh his decision to kill; there needs to be a period of time between formation of the intent to kill and the actual killing, indicating opportunity for reflection after intent is formed. 
i. Hypo: If Guthrie after being teased ran into the kitchen and grabbed a knife and came back and stabbed V would that be premeditation?
· Can argue that by running into the kitchen the individual had a moment of reflection and that he went into the kitchen in order to grab a knife and come back and stab the individual, there was an intent, willful, and deliberate action to kill and it was his conscious object to do so.
2. Courts that take a strict view of premeditation understand it as the defendant's pre-meditation or thinking about killing prior to the actual commission of the deed
3. The person has taken the time and care to weigh the consequences of killing but nevertheless proceeds with the deed,
a. That person demonstrates the highest degree of moral culpability and threat
b. Internal calculation or reflection of the act of homicide
4. Problem with strict approach is that it seeks to assess an internal mental process by considering what the defendant considered prior to action

iii. Anderson Factors-To determine premeditation—Useful in Guthrie Jurisdiction (not so much Carroll)
1. Planning/Timing
a. The more time that elapses b/w the decision to kill and the killing the more indication that it was premeditated (reverse is also true) because it indicates a time of reflection 
b. Evidence of planning is a much stronger indicator of premeditation—Planning is a form of calculation and reflection on the homicide and provides strong evidence that the D weighed the consequences of the deed
i. Planning can be seen as purchasing of a gun/weapon, making the device to create destruction, scouting location
c. Form of calculation and reflection on the homicide providing strong evidence that the defendant weighed the consequences
2. Relationship w/ V (Motive)
a. Establishing that the defendant had a motive to kill is never enough by itself; all purposeful homicides have a motive, 
b. Ex. Killing for money is a motive to support reflection about homicide because it suggest cold-blooded, well thought out homicidal decision  VS
i. killing to avenge immediate threat to honor is a motive generally inconsistent with prior reflection on homicide; it suggest a hot blooded, impulsive, poorly considered action, one that is not premeditated
3. Manner of Killing
a. How the offender kills may also speak to the reflectiveness of the perpetrator
b. Important caution: manner of killing often provides important evidence on both premeditation and purpose to kill, but the two mens reas should be analyzed separately
c. EX: Sniper's single shot to the head
i. Cool efficiency of the sniper indicates he acted with a clear aim to end the victims life-purpose to kill
ii. Additionally the coolness and calm of the sniper along with his proficiency indicates both calculation and reflection of what is going to happen, along with the positioning to execute--premeditation
d. EX: Frenzy Assault where individual uses whatever weapon possible
i. Manner of using weapons and extent of attack may indicate a purpose to kill
ii. The immediate and emotional frenzy of it does not suggest a premeditation

II. NON-Premeditated Purpose to Kill Murder, without provocation (2nd Degree Murder)
· Df has the conscious object to kill/end life, but the killing was not premeditated and the individual was not provoked.  Additionally, it is homicide where an individual killed with the purpose to do great bodily harm 
a. Lack of premeditation. Provocation – if is a Guthrie jurisdiction which recognizes premed
b. Great Bodily Harm: 3 approaches
a. Purpose to do great bodily harm replaces purpose to kill MR
b. Juries instructed may infer purpose to kill based on acts demonstrating purpose for great bodily harm – doesn’t eliminate proof beyond reasonable doubt for purpose to kill but makes easier.
c. Recklessness for great bodily harm usually enough for depraved heart.


III. Voluntary Manslaughter (Provocation) 
· A Df will be found guilty of voluntary manslaughter when having acted with the 1) conscious object to end life the Df was 2) actually AND reasonably 3) provoked by a recent, sudden quarrel or heat of passion,  
· “For provocation to be adequate it must be calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason”

	Provocation under the Common Law approach:
· In addition to proof of murder mens rea (usually purpose to kill), need proof that the accused acted while
1. Actually and
1. Reasonably provoked
1. Actual= high state of passion from provoking incident
1. Reasonable= that would cause a reasonable person to be sorely tempted to kill at that time (includes assessment of any cooling off period)


· Once Issue of Provocation is raised, prosecution has the Burden of Proof to show no provocation.
· Mens rea for purpose to kill, purpose to do great bodily harm, or depraved heart recklessness all may apply to provocation

	Elements to Look For, Provocation
Look to see if the provoking incident was the kind that would normally arouse strong emotion, and to the defendant's words and actions to see if they show an individual under the influence of strong feeling
1) Requirement that the defendants emotional reaction, his or her passion, be reasonable

2) It is the defendants passion that must be reasonable not the killing itself

3) The only way out of this definitional conundrum is to recognize that reasonableness applies to the emotions inspired by the provoking situation, and not the defendants subsequent killin


	CANNOT USE PROVOCATION IN FOLLOWING TWO MURDER SITUATIONS
1) Felony murder
2) If there is proof of premeditation
3) Depraved Heart
4) Reasonable Threat to lifeSelf-Defense




	Three Jusrisdictionary approaches to Provocation (Two CL and 1 MPC)
1. Categorical (Girouard)
2. Discretionary (Maher)
3. Extreme Emotional Disturbance (EED, MPC, Casassa)









Actual Provoked 
· High state of passion from provoking incident
· The central concept of provocation or  "heat of passion" is that the defendant acted in a moment of such strong emotion that it affected his ability to think clearly about his actions and their consequences
a. Reasonable Provoked
· That would cause a reasonable person to be sorely tempted to kill at that time and there had not been a sufficient time-elapsed.
i. D’s passion must be reasonable, NOT THE KILLING
ii. Categorical Approach (Girouard)--Restrictive
· May only consider provocation when there is evidence of certain types of provoking incidents that involve violence or serious sexual wrong done to the defendant or loved one, under historical categories.  Simply, words are never enough.
i. Historical categories 
1. Extreme assault and battery
2. Mutual combat
3. Defendants illegal arrest
4. Injury or serious abuse of a close relative of the defendant's 
5. Sudden discovery of a spouse's adultery
a. The jury must still make its own judgment about whether the defendant experienced the actual and reasonable passion necessary for mitigation.
b. Mutual combat will either go under self defense or murder (because took an unfair grounds)
ii. Girouard v. State: Df and wife engaged in a long and heated argument where there were many ill-things said about the Df’s manhood. Df hid a knife behind a pillow and stabbed his wife 19 times. Court ruled that Df was not reasonably provoked because words are not enough to be provoked.  There needs to be a reasonable fear of bodily harm within a distinct category of traditional provocation. 
a. Typically words are not enough BUT they are adequate if “they are accompanied by conduct indicating a present intention and ability to cause the defendant bodily harm”
iii. Role of Judge and Jury
1. In Categorical jurisdictions there is a two step process
a.  The judge decides if there is enough evidence to constitute legal provocation within one of the predefined categories and
b.  If passes judge, then the Jury will make an independent assessment of the facts (guided by instructions) and determine if reasonable provocation
iv. Cooling Off Periodnot likely
· The longer the lapse between the provoking the event and the killing, the less likely the provoked state (1) was present and (2) was reasonable.
1. In a categorical jurisdiction the timing of the homicide with respect to the provoking incident is an important feature of the rule
2. Courts may bar consideration of provocation evidence if there is a reasonable cooling off period
3. If the jury finds that any reasonable person would have regained emotional balance by the time that the homicide occurred and the defendant remained in a high state of passion, then even if originally reasonable, the passion would become unreasonable by the time the killing occurred
a. The worse the original provocation the longer the cooling off period will be
4.   i.     Example:
a. a)     Bill and his girlfriend are drinking at a bar. Bill’s girlfriend complains that another guy is staring at her. Bill confronts the man who laughs and insults Bill. Bill insults the man back, who then hits Bill over the head with a whiskey bottle. Bill is bleeding and stunned. 10 to 30 minutes later, Bill approaches the man and stabs him in the chest five times, killing him.
i.  Bill clearly had purpose to kill  stabbed victim in the chest five times
ii.  Was Bill actually provoked?
·     i.     Probably  he seemed upset with the man for staring at his girlfriend and was certainly angry from his insults and attack with the bottle
iii. c.     Was Bill reasonably provoked?
·  i.     Yes  a reasonable person would have been similarly impassioned after being insulted and struck over the head with a whiskey bottle
iv.    ii.     Was there a cooling off period?
· No  the killing occurred right after Bill regained his senses and was likely still so angry that his sense of reason was blurred by his emotions
· Thus, it is likely that there was sufficient provocation for it to go to the jury
	To determine if provocation and cooling off period,
1) Look to the manner in which the individual may have been provoked, was it a physical attack, if so how dangerous was the attack?
2) Additionally look to the sequence of events that follow, how long did time go by before the murder? Was there a break in the events? Did anyone leave and then come back wielding the weapon?
3) Mistaken belief as to a provocation claim is not fatal as long as the mistake is reasonable




iii. Discretionary (Maher)
· In a discretionary jurisdiction, there needs to be proof of a purpose to kill and actual provocation, but in terms of the reasonableness of the provocation there is no need to look to the historical categories.  Instead, it is based on reasonable person standard where words may be sufficient and there is no requirement the homicide takes place within a particular time span. Although the timing may indicate the reasonableness of the passion. 
1. Maher v. People: Df saw his wife enter the woods with a man, whom he had the pretenses to think there was an adulterous affair going on. Later went to the saloon where he saw his friend who told him the man and his wife had an adulterous affair the day before. Df hastily entered the saloon and shoot the victim in the ear. Court allowed the jury to decide whether there was a reasonable cooling-off period or provocation despite the lack of categories. 
2. The Maher approach holds that provoking circumstances need not conform to any pre-established categories and that it is normally a question for the jury to decide whether the facts as a whole demonstrate sufficient provocation
a. Judge has limited gate keeping functions, ultimately a jury question
3. Words MAY be sufficient as legal provocation and there is no requirement that homicide take place within a particular span of time following the provoking incident, though timing may still influence decisions about the reasonableness of passion
4. Such jurisdictions often take a broader view of the passion involved, allowing juries to find that any strong emotion may constitute reasonable provocation
5. Discretionary approach places more decisional weight on the reasonable person which provides standard of emotionality against which to assess the passion, of the defendant
6. In discretionary courts the jury has considerable leeway in deciding how the timing of previous events and the homicide affected or did not the reasonableness of passion at the time of the killing…Would a reasonable person have “cooled off”?
7. Rekindle: Many discretionary jurisdictions permit defendants to argue that words or actions that occurred well after the initial provocation may "rekindle" the defendants reasonable passions
a. Ex. State v. Gounagias: Man was sexually abused, weeks later he is still taunted by the rumors abuser spread, his emotions are rekindled and kills abuser. However, court ruled that the act of the sodomy happened weeks before and there was an adequate cooling-off period from that act, despite being ridiculed. 

iv. Extreme Emotional Disturbance (MPC, Casassa)Pills says incoherent
· A Df whom with the conscious object to commit murder cause the death of the victim and the Df 1) acted under the influence of an extreme emotional disturbance (EED) 2) for which there was a reasonable explanation or excuse will have their homicide charges reduced to manslaughter. 
· No time requirement and there does not have to be a provoking incident.

i. Extreme Emotional Disturbance
1. The requirement that the defendant have acted under the influence of a strong emotion
2. The emotion be strong enough to disturb the individual's normal decision process
3. Look for indications in appearance, speech, conduct, and surrounding events that defendant experienced great emotion at the time of the homicide
4. Does not restrict the kind of emotion involved or a provoking event, but may become extremely emotionally disturbed because of psychological processes internal to herself or himself, not prompted by the victim's conduct
5. People v. Casassa: Df and V were romantically involved and then V broke it off. Df ended up getting possessive, stalkerish, and devastated at the fact she broke it off. He then went to her apt one day to give her wine/gifts when she refused he stabbed her. The refusal of his gift and his offer for a relationship is enough for a emotional disturbance. 
ii. Reasonable Explanation or excuse
· The reasonableness of this explanation or excuse shall be determined from the viewpoint of the person in the actor’s situation, as he believes them to be. However, Defendant's emotional disturbance still must be reasonably explained or excused.
1. Two part test
a.  Subjective Reasonableness
· The reasonableness of this explanation or excuse shall be determined from the viewpoint of the person in the actor’s situation, as he believes them to be.
i. People v. Casassa: subjectively it was reasonable in this position, he was rejected from by the individual and took many measures to stalk/follow her. Including carrying around a knife because he was going to hurt the V or kill himself. Thus, the rejection of his flowers and wine was enough to make him snap, stab her, and then drown her in the bathtub “to make sure she was dead.” In his situation he may have been subjectively EED because of his psychological disorders
b.  Objective Reasonableness
· Defendant's emotional disturbance still must be reasonably explained or excused
i. No cooling off period
ii. Here the reasonable person likely shares the D’s physical characteristics and at least some of his psychological makeup 
· Age, gender, physical disability 
· D should not be able to use their own moral or political values to establish reasonableness 
iii. Decision maker must decide whether it believes the D’s rage was reasonably explained or justified
iv. People v. Casassa: the court ruled that since the situation was unique to the individuals mind and was not the product of external factors but stress created within himself dealt with fantasy and a refusal to accept the reality of the situation. 

IV.  Unintentional Homicide

a. Depraved Heart Murder
· A reckless disregard to an awareness of a risk that shows an extreme indifference to the value of human life. 
i. Recklessness Elements—Reckless test.
1. Degree of risk—Substantial Risk
a. Needs to be a high degree of risk taken that puts individuals lives at harm 
b. United States v. Fleming: Individual drove at speeds between 70-100 MPH in 45MPH zones and drove in oncoming traffic forcing them to move out of the way. While he was drunk. Struck a car, going the opposite direct, at 70-80 in a 30MPH zone. This risk was an extremely dangerous risk he was taking
c. People v. Protopappas: The individual was acting very dangerously because he provided a standard cocktail of anesthesia to three different individuals whom all needed different sets because of phsycial and health differences
2. Justification for Risk
a. Is there an overriding social cause that permits the individual to act with a high degree of risk?
i. E.g. Dr. perform a highly risk brain surgery to prevent the individual from certain death.  
b.  United States v. Fleming: No overriding social justification, was simply driving. 
c. People v. Protopappas: Although a doctor performing a surgery, this was a dental procedure so it was not life saving in anyway. There is no reason to treat patients all the same
3. Awareness of risk (obviousness)
a. Was the Df actually aware?
b. There must be an awareness of the risk taken, without it then will lead to a negligence argument (i.e. should have known, a reasonable person would have known  Negligence)
i. Decision maker notes the warning facts, which were readily apparent to anyone in the defendants position. These are the facts, inherent in the situation or of which the defendant was directly apprised, that put the defendant on notice concerning the risk involved
ii. These facts would lead any person with concern for others to recognize that death or serious bodily injury was being threatened
c. United States v. Fleming: Since he was not coerced or unconscious when he drank (i.e. voluntary act) and voluntarily got in his car to drive, the court finds an exception in the MPC that even if unaware of a risk due to voluntary intoxication that awareness is immaterial (intoxication defense see below). Thus voluntary intoxication can infer that he was aware. 
i. Look to prior arrests, honking by other cars, or awareness of the speed limit. IN MPC--voluntary intoxication cannot negate an awareness to the risk because normatively that would allow individuals to get off for conduct that should be punished. 
d. People v. Protopappas: Df was given notice of the health conditions of each individual before their surgery. During one of the surgeries he was told the individual was going into a life saving breathing mode and the nails were turning purple, but disregarded it the nurse’s notice. All of the death’s happened within a few month’s of each other and were caused by the overdose of anesthesia. .  Df may argue that he needed to have confidence in his actions surgery requires risks and was not actually aware.  
i. Also was aware of the proper methods and procedures. 
ii. Extreme Indifference (objective element)
1. Disregard to risk/human life is SO EGREGIOUS
2. Indifference may also be understood as a quantitative reassessment of all three elements of recklessness 
a. In addition to measuring the relative risk of the defendants conduct, the decision maker assesses justification and awareness The less justification for the risk taking, and the more evidence of awareness, the more likely is a finding of indifference
3. Indifference may encompass factors not directly addressed by recklessness, including demonstrations of particular cruelty by the defendant and assessment of the relative innocence or vulnerability of the victim
4. United States v. Fleming: Was driving in a manner, substantially above the speed limit and going in and out of oncoming traffic that was a different degree of other drunk driving accidents.  His actions were so dangerous that they presume a wanton and intentional degree of harm. Look to the degree of how bad the recklessness factors are in relation to normal recklessness.
5. People v. Protopappas: Death’s happened in three different occasions and in the instances he had multiple individuals under anethsia at the same time as one another, that were not under his direct supervision. He also had unlicensed dr’s performing surgeries. His motive was to make money, which plays into the indifference aspect because he did not care as much for the welfare of the individuals but making money off of them. Additionally, the previous deaths did not make him more aware of his dangerous actions and kept doing it. 
iii. Omission to Act
1. There was a duty to act, omission to do so was reckless and demonstrated indifference to human life AND caused victim’s death
2. Omission liability can follow from an affirmative wrongful act. (IE leaving a person in floor w/o calling for help after beating them up)
3. EX: PUT IN HYPO on pg 205	Comment by Mark Goshgarian: DO THIS!

b. Reckless Manslaughter
· A killing that is done recklessly but without the necessary extreme indifference needed for depraved heart murder.
i. Not callous enough to be depraved heart murder but done w/ a conscious disregard of risk.

c. Involuntary Manslaughter
· Df is guilty of involuntary manslaughter when they had failed to perceive or disregarded a substantial and unjustifiable risk that a reasonable person would be aware of that caused the death of another. Where the failure to perceive this risk is a gross deviation of from the standard of care of a reasonable person in the actor’s situation. 	Comment by Mark Goshgarian: Fix the rule statement

· Df caused death of another by disregarding a significant risk, which a reasonable person should have been aware. 

VS. RLESS: rless requires that the offender be actually aware of risk; negligence = should have been aware of risk

Criminal negligence: gross deviation from the standard of care of a reasonable person

i. Should reasonably be aware
1. Notice of Rbly warning facts = should be aware of risk (general negligence standard)
2. Notice of obvious warning facts + bad attention priorities = culpable indifference 
3. Generally should not go with subjective standardsexcept in intense subjectiveness like low IQ.
4. State v. Williams: Df’s were the parents to the deceased child. The child was very sick and noticed that it was sick about a week or so before it died of gangrene from a tooth infection. Gangrene smells very badly, and the baby was fussy, had a swollen mouth, and would not eat or keep down food and condition worsened.  They were sufficiently put on notice due to the condition

ii. Significant and Unjustifiable
1. There was a substantial risk of death without competing circumstances to avert a greater public policy disaster (i.e. save a baby from a burning building but there was an incapacitated person right next to them you didn’t see)
2.  State v. Williams: Failure to act (omission to act where there was a duty) because they thought medical attention was not needed and were scared that their baby would get taken away (unjustified). The omission resulted in death due to the gangrenous infection.

iii. Gross Deviation of Care form Reasonable Person
1. In order to establish criminal liability the facts must be such that, in the opinion of the jury, the negligence of the accused went beyond a mere matter of compensation between subjects and showed such disregard for the life and safety of others as to amount to a crime against the State and conduct deserving punishment
2. Normally conduct that represents a gross deviation from the standard of care of a reasonable person and that causes death will indicate moral culpability and that the person lacked basic concern for the welfare of others, not just a lack of intelligence or skill. 
a. The current legal standard is reasonableness, not lack of concern. Courts in the US generally have refused to individualize according to religious beliefs, and are unlikely to do so for personal or cultural beliefs or traditions
3. State v. Williams: They knew that the doctors were available and had taken the baby to a doctor not long before. Because of the condition of the baby they were afraid that the baby would get taken away, which was why they unjustifiably did not take him to the doctor even though the condition worsened. If they acted early enough they could have saved his life. Thus, the fact that they were put on notice and the main reasons for not taking action, that proximately caused death, was scared of it being taken away was a gross deviation. 

d. Felony Murder
· A Df whom voluntarily committed or attempting to commit an eligible felony (enumerated or inherently dangerous)—with the necessary MR and Actus reus—causes the death of an individual, during or as a result from the felony, will be charged with Felony murder (1st or 2nd degree)
· Where a defendant in the commission of a felony comes close to killing another, but does not, this cannot be felony murder, because no death has been caused and there can be no attemped felony murder because attempted murder requires purpose to kill
· During includes getting to the scene of the crime or escaping. 

i. Designated Felony—Initial eligibility 
1. To be convicted of Felony murder it must be proven that you acted with the requisite MR and VA to be convicted of the felony crime
2. The Felony must qualify under the felony murder rule by 1) statutory determination 2) inherent dangerousness of the felony as committed or 3) inherent dangerousness of the felony as defined
a. Statutory (enumerated) determination (1st degree murder)
i. The listing of statutory felonies that qualifies for felony murders (in the jurisdictions that allow felony murder) also defines any attempts on these crimes sufficient to convict
· Burglary
· Arson
· Rape
· Robbery
· Car Jacking
· Kidnapping
· Mayhem
· Attempts on these felonies 
ii. Do not need MR for killing, just the MR for the felony or attempted felony
iii. People v. Stamp: Df burglarized the business and robbed V at gun point. After Df fled the V had a heart attack and died. Dr.’s testified Df’s actions caused (see below) his heart attack.
·  Court stated “Felon is held strictly liable for all killings committed by him or his accomplices in the course of the felony. As long as the homicide is the direct causal result of the robbery the felony-murder rule applies whether or not the death was a natural or probable consequence of the robbery” So long as the life is shortened because of the felony it does not matter if the victim would have died soon or not. 
b. Inherently Dangerousness of the Felony (2nd Degree Murder) 
i. Two types of inherently dangerous felonies: 1) inherently dangerous by statutory definition or 2) inherently dangerous by the way it was committed
ii. Exception Merger Rule
· If the felony is entirely violence-focused then it will be merged into standard homicide analysis and needs MR analysis(i.e. assault with a deadly weapon). However if felony involves a wrong distinct from straight physical violence, then it may qualify for felony murder
· For non-designated felonies (enumerated) the felony must clear the merger rule, i.e. the independent felony requirement. 
· Ensures that only a distinct subset of felonies qualify because don’t want all felonies to be strict liability 1st or 2nd degree murder
· Seeks to identify elements of the underlying felony that require proof of something different than the straight violence inherent in homicide

iii. Inherently dangerous by Statutory definition
· If Df committed a felony that in the abstract (based on statutory definition) is inherently dangerous then that felony qualifies under the Felony murder rule.
· Felony by definition must be dangerous to human life
· If it can be committed in a non-dangerous way that doesn’t threaten human life then not inherently dangerous by definition, regardless to how it is committed
· Burroughs case: unlicensed medical treatment that was masseuse and the individual had leukemia. 
· People v. Phillips:  Df, chiropractor, convinced the patients of a sick child to not do surgery that could save life but use his services instead. V’s parent paid money. V died shortly after because of no surgery (proximately caused by Df). Charged with Grand Theft because of deceptive practice of taking money knowing it’s lack of ability to help. Court ruled that since Grand Theft is not inherently dangerous in the abstract, just deceptive tactics to steal, the Df does not qualify under FMR despite him causing death. 
a. HYPO: Argue for Depraved Heart?
i. Would have to know that the UCLA procedure is likely to be successful and prove that to show there was an awareness of the risk of what he was doing and a disregard to show depraved heart murder. 
ii. Defense: Argue that UCLA's treatment is really not that much better so although what I said was a lie, what UCLA was going to do was not much better
iii. *Key MR question for Depraved Heart Murder
iv. Was defendant aware of the risk that his representations to the parents and treatment of the child would shorten the life of the Victim in comparison to surgery?
b. If there is a factual dispute that there is a dispute which crime the perpetrator could be convicted of then should include that in the instructions on that crime. (i.e. involuntary manslaughter on the grounds of a gross deviation of the standard of care of a reasonable person).
ii. Unlicensed Medical Practice Hypo: Df treats people medically w/o license, kills someone in doing so.
· Statute: Whoever willfully engages in unlicensed medical practice under conditions which cause or create a risk of great bodily harm, serious physical or mental illness, or death.  inherently dangerous.
· Statute: Whoever knowingly and willfully represented herself to be, and acted as, a licensed physician, w/o having a license, to practice medicine  NOT inherently dangerous (b/c doesn’t mention anything about danger/harm to ppl)
i. 
iv. Inherently dangerous by the way it was committed 
· If in the jurisdiction, A Df whom commits an inherently dangerous felony by definition AND the manner the felony committed was factually dangerous then guilty of felony murder		
· Two steps: 1) determine if the felony commited is by definition inherently dangerous AND 2) based on the facts was it commited in an inherently dangerous way. 
· Initially looks to statutory definition for requirements of dangerousness, key issue is determining whether the prosecution has proven that this particular defendant committed the felony in a way that posed a significant threat to human life
· Major difficulty that arises in assessing factual dangerousness is the need to distinguish between the result of death and its likelihood
a. Must look at the situation at the time of the felony's commission to determine whether the defendants acts, assessed at that point, create a significant risk of death. 
i. E.g. inherently dangerous possession of a firearm when used to enforce drug deal leading to death, but not when cleaning out the firearm causes death
V. Causation 
· Where the Df’s VA and MR are sufficient for the underlying crime, the Df caused the outcome if his/her acts were the 1) factual/actual (“but for”) and 2) proximate cause of death.
· Proximate cause is the legal and moral relationship between the Df and V. 	Comment by Mark Goshgarian: Implement these, get better rule
· The defendants ACT or OMMISSION TO ACT (with duty) must cause the resulting death/crime for them to be criminally liable
· Need to engage in analogical reasoning

	General Causation Analysis
1. Act Requirement/MR need to establish a voluntary act or omission to act with a duty along with the necessary MR for the crime, if both are met then  Causation
2. Causation Analysis
· ”But for” the Df action would the resulting crime/death have occurred? If yes,
· Mandates that the defendant's action be a critical link in the chain of events resulting in death
· Was the Df’s action both the actual and foreseeable (proximate) cause?
· Two Tests: 1) Predictive/Statistical and 2) Normative
· The legal/moral relationship between the Df’s ACT, Mens Rea and result
· Is there a close enough relationship between the defendant’s act with Mens rea to hold Df criminally responsible for the result? Is it foreseeable?




	Two cases in Causation
· Easy Cases The resulting act was exactly what the Df originally intended, anticipated, or culpably risked. Proximate cause is not an issue.
· D acted w/ required MR toward death of V AND had the same MR toward the actual manner in which death occurred (no surprises for D re manner of V’s death)

· Hard Case Proximate cause is an issue. 1) Df acted with required MR toward death of V but did not anticipate (did not have the same MR toward) the actual manner in which death occurred (significant surprise re manner of death). 2) Df acted with required MR toward V but the result injured a separate individual




a. FRAMING THE CAUSAL ISSUE
i. Prosecution
1. Will want to frame the issue very broadly and seek to frame the proximate casue issue in broad, and simple terms in order to emphasize the Df’s contribution. 
2. Want facts that make it seem very likely
a. EX. For a camp fire in the wilderness
i. Is it foreseeable that setting an open campfire in the wilderness, despite explicit warnings and a prohibition on such fires, at a time when the fire danger is very high, might lead to wildfire that would endanger others in the forest, leading to desperate efforts to escape in which persons take deadly risks and are killed? 
ii. Defense:
1. Will prefer a very detailed statement of the issue setting out all the events that followed the D’s actions. Such detailed statements will highlight the unlikelihood of death due to D’s action, and emphasize the contributions of others to the V’s death
a. EX. For a camp fire in the wilderness
i. Is it foreseeable that Df setting of an illegal but carefully monitored campfire, which was then apparently extinguished, would by virtue of sudden winds the next day after the campers leave, give rise to a small fire, that due to a park understaffing would become a general conflagration and that this blaze would cause a hunter to panic and drive his vehicle recklessly w/o a seatbelt, and lose control and be thrown from the vehicle, strike his head against a tree and be killed?
2. The more details included the less directly connected D’s act and the final result will appear to be
b. “BUT FOR” factual cause	Comment by Mark Goshgarian: Put in Note Cases.
· But for the actions of the Df the X, Y, and Z would not have happened resulting in the death.
· The harm would not have occurred in the absence of the defendants act or omission to act
i. Df’s action is a critical link in the chain of events resulting in death. 
1. Need proof that the victim was alive at the time of the critical event and is now dead
ii. Difficult cases where there are multiple factual causes that simultaneously contribute to the victims death
1. If that happens then Substantial factor test
a. Ask if each Df made a significant contribution to death, if so than factual cause is met
iii. MISTAKE TO AVOID: Doesn’t matter if others also made contributions in the crime. Analysis should be on the Df’s actions and whether that was the factual cause of death
1. Need to assess if the chain was somehow broken.
iv. People v Acosta: Df entered into a 48-mile car chase with the police where there was egregious driving. During chase, multiple police helicopters were in the air following the chase. During a helicopter maneuver two collided, resulting in death. Factual Cause: Court determined that but for the car chase the helicopters would have never collided. (no MR for Depraved heart though)
v. People v. Arzon (Depraved Heart): Df set a couch on fire at an abandoned building. Firefighters showed up to fight it. While there, a second arson set fire two stories below. While trying to get out of the building, firefighter trapped by dense smoke and fire, resulting in death of firefighter. Factual Cause: Although there was a second fire (intervening act), but for the first fire set by the Df the firefighters would have not been there let alone trapped. The first fire was the substantial factor in causing the death, because it was the reason that the firefighters were there.  
vi. People v. Warner-Lambert: Gum Factory, Df, dealt with 2 potentially explosive substances that they were told by the insurance Co could cause explosions if combined with other explosive hazards. An explosion occurred at the factory, while the substances had not been removed, killing many people. However, it was not known how the explosion directly occurred. Factual Cause: Although “but for” the explosive substances the factory would not have exploded. The Court ruled that it was not enough that the simple explosive element was still present to be the factual cause. Anything could have caused it. There needs to be a link in the chain to start the causal event. Foreseeability of explosion was not enough. 	Comment by Mark Goshgarian: Ask if this is right?
1. Knowing how the explosion occurred is an essential element that must be proven beyond a reasonable doubt
vii. Commonwealth v. Root (involuntary manslaughter): Df and another individual (V) engaged in a car race where they drove at excessive speeds. During race crossed a 2-lane bridge. On bridge V tried to pass Df by going into oncoming traffic and collided with oncoming truck, proved fatal only for the victim. Factual Cause: Although “but for” the V pulling into the other lane he would not have died, that doesn’t matter. “But for” the race at the time the individual would not have pulled into the other lane and gotten killed
viii. State v. McFadden (Involuntary Manslaughter): Df and V1 were in a drag race where V1 lost control of his car and collided with oncoming traffic killing himself and V2( whom was in the car he collided with). Factual Cause: “But for” the car race, the individual would not have lost control and collided with oncoming traffic killing both himself and V2. 
ix. Commonwealth v. Attencio (Voluntary Manslaughter): Df’s (1&2) and V had been drinking all day. Df1 emptied a revolver except one bullet and began playing Russian roulette. Df2 played and handed it to V. V pulled the trigger and was shot dead. Factual Cause: Although Dfs argued there were all separate games of Russian Roulette, there were sufficient facilitating and recklessness factors to playing the game.  But for Df1 wanting to play and Df2 handing V the gun V would not have pulled the trigger to kill himself. 

c. Proximate Cause
· Df’s act is the proximate cause if it bears a sufficiently close relationship to the resulting harm such that it is a reasonably foreseeable outcome or is not too accidental or remote. Where the foreseeability of the harm is determined by a two-part test based on the predictability and normative culpability of the conduct.  
· MPC: result is not to accidental or remote 
i. Reasonable foreseeability (CL) Not too accidental or remote (MPC)

	Arguing by analogy
In determining the proximate cause it is useful to argue by analogical reasoning taking holdings, facts, and reasoning from other cases and comparing them to the one at hand. 



1. Basic test for Proximate causeNeed to decide if the defendants wrongful actions are so closely connected to the victims death that the defendant should be criminally responsible for the homicide 
2. Reasonably Foreseeable/Not to accidental or remote analysis
a. Two part test to determine this
i. Predictability analysis
· Judge Dfs conduct and subsequent events according to what we would statistically expect (probability) to occur, the extent to which these events were likely or unlikely to happen.
· How probable or improbable is the result given the actions and facts?
· Human vs. Natural factors
a. Human: Generally viewed as more unpredictable
i. When assessing contributions of other human actors, ordinary negligence on the part of the contributors will often be seen as predictable, while gross negligence and more egregious wrongdoing may not be
· Ordinary medical malpractice (civil negligence) does not break the causal chain but in some circumstances gross negligence may
· Ordinary negligence is a standard feature of life and is thus predictable, as compared with more severe forms of misfeasance or malfeasance
b. Natural (non-human): Generally viewed as more predictable under the law (i.e. changing winds, fire, etc.)
· People v Acosta (Depraved Heart): Defense: It is not likely that two helicopters would collide due to a police helicopters negligence in a car chase that happens on the ground. Prosecution: it is likely because due to adrenaline of car chases and flying it is likely that there might be a simple negligent act committed by a human being. The fact that it has never happened before does not mean it is not predictable/likely to occur. 
· People v. Arzon (Depraved Heart): Hard case because two contributing factors. Defense:  It is not likely that in a fire set by a couch the entire building would go up in flames and that a second fire would be intentionally set by another party two floors below trapping the firefighters. Prosecution: It is highly likely in any fire that it gets out of control and traps firefighters in the building causing death. 
· People v. Warner-Lambert: Defense: highly likely that an explosion would occur due to the explosive conditions in the factory. They were even warned about it by the insurance company. Prosecution: This explosion was not highly because it there is no evidence how the explosion occurred so cannot determine the cause it is not likely. 
· Commonwealth v. Root (Involuntary manslaughter): Although typically criminal reckless acts are not predictable events, in the case of a car race the only way to win is to pass the other competitor. So, it is predictable that the V would have tried to pass the Df on a two lane bridge by swerving into the other lane. The proximate cause is to the death of the V. 
· State v. McFadden (Involuntary Manslaughter): It is both foreseeable and statistically likely in a high speed car race one individual would lose control of his car causing an accident. 
· Commonwealth v. Attencio (Manslaughter): Prosecution: The point of the game is that if played long enough someone will die. Therefore it is just a matter of time before an individual dies. Defense: All assumed the risk so they take responsibility for their own crimes

ii. Normative analysis
· Normative analysis takes into account the moral/social wrong/badness of the Df’s conduct compared with the conduct of other actors who may have contributed to the result.
· The court will make a comparative assessment of blameworthiness and will, sometimes find that the moral fault of the defendant, combined with the social value of the victim’s efforts will convince many that the defendant should be held responsible for the fatal result. 
· The relative innocence of a victim may weigh in favor of causation, because more inclined to blame the defendant for the result because of our sympathy for the victim
· These are tendencies and not rules; all decisions are fact sensitive and case specific
· People v. Acosta: Prosecution: the police are there to protect our public safety and these police helicopter pilots died in the line of duty due to the criminal acts of the Df. Although they performed a negligent act, such acts can occur in high stress situations no matter how trained. Defense: The pilot was negligent in flying the helicopter and that negligence is what caused the death. There were extremely dangerous maneuvers occurring and multiple helicopters because of “jurisdictional” machismo, which was the reason for the maneuver in the first place. 
· People v. Arzon: Defense: It was not the Df that caused them to get trapped, but the 2nd fire that was set by another arsonist. This individual is most blameworthy because if not for that fire the firefighters would have been able to get out just fine. Prosecution: the firefighters are heros and this individual died in the line of duty fighting a fire set by the Df. Regardless of the 2nd fire, the V would not have been there “but for” the Df’s actions to intentionally set a couch on fire for the purpose of seeing the building burn and to see the fire fighters put it out. 
· Commonwealth v. Root (victim contribution): Prosecution: Df was actively engaged in the car race with the V and if not for that race he would still be alive. Car racing is an extraordinarily dangerous and socially condemned activity that causes extreme risk of death to any participant and the encouragement of it through participation perpetuates the problem. Defense: There was no action done by the Df to cause the individual to go into the other lane. That was a voluntary act that the V committed in order to win the race. It was a reckless maneuver to do on a two-lane bridge and it was that action that resulted in his peril. Additionally, the V is the one who challenged the Df to the car chase in the first place, so none of this would have occurred if for the V’s action. Since, V was acting freely Df is less culpable. 
· State v. McFadden: Prosecution: Both individual equally participated in the highly dangerous and socially destructive high-speed race. It was that race that caused the V to lose control, swerve into oncoming traffic, and hit a car killing himself and V2 (a young child). Although like Root the driver acted voluntarily it is distinguishable because the driver in Root actively went into the other lane; whereas, here the driver lost control as a result of the race with Df. This act of encouragement and competition lead to the death of both V1 and V2, and there is no one left to blame for the death of V2. Defense: it was the V1’s several action that caused the death. He voluntarily entered into the race and took actions that caused his car to lose control. It was that action that lead to the death of both V1 and V2. Although, car races were inherently dangerous, both actors took on that risk when they joined. It was V1 that caused the death of V2 nothing that Df did. 
· Commonwealth v. Attencio (Victim Contribution): Defense: it was the V’s own voluntary action to take the gun and pull the trigger that caused his death. Like Root he took the suicidal and reckless action to put himself in harms way that caused his own death. Prosecution: With Russian roulete, unlike car racing, there is only one certain outcome if played long enough—death. In car racing there is a degree of skill. Russian roulette hinges on sheer luck. Thus, handing the gun to V after two games have already been “successfully” played has an increased probability of resulting in death. The facilitation of handing the gun over was sufficient. 

	Causation Hypotheticals
1. Accused places poison by the bedside of his sick wife intending that she drink it. During the night, she dies of a heart attack without having consumed the drink

1. Same as above, except that the wife sips the poison and is repelled by the taste; to wash it away, she goes to the bathroom for water, slips, and injures herself fatally

1. Accused attempts to shoot her husband, but she misses. In response, he decides to flee to his brother's home and boards a train to get there but then is killed in a train wreck

1. Accused shoots at deceased intending to kill him. The bullet misses but deceased dies of fright

1. While thoroughly intoxicated, accused No. 1 drive his car containing sleeping children at a speed greatly in excess of the speed limit. He crashes into the rear of a truck stalled in the middle of the road around a bend, the truck driver, accused No. 2, having failed to leave his lights on or otherwise give warning to approaching cars. The children of accused No. 1 are killed in the crash. 

1. Accused administers a vicious blow to victim's head with a blackjack. The victim is taken to a hospital for treatment where (a) due to negligent medical treatment of the wound he dies of meningitis, (b) he dies of scarlet fever communicated by a nurse (c ) he is mortally wounded by a knife-wielding maniac, (d) he is decapitated by a maniac (e) he deliberately takes a fatal does of sleeping pills to end his miser or (f) his is seized with an attack of appendicitis from which he dies

1. Accused No. 1 throws a live hand grenade into the room of accused No. 2 intending to kill him. The latter seizes it and throws it out of his window where it falls to the crowded street below, exploding and killing several persons.

1. Accused and deceased engage in an armed robbery.  Deceased is killed in an exchange of bullets with the police. 





i. Transferred Intent
· If Df, consciously and un-coerced, acts with required MR for underlying crime against V(A) and causes that outcome against V(B), in the same manner anticipated, THEN Df’s liability is “transferred” to V(B) and is criminally liable. 
1. When the only difference between intended and actual harm is the ID of the V then the MR and Av(a) for the intended victim is transferred to the actual victim
2. Limitations and Applications:
a. Non-Result Offenses	
i. Transferred intent DOES apply to non-result offenses
ii. E.g. Intended to punch A but instead punched B
· D had no purpose or intent to strike B, but by virtue of transferred intent, D is guilty of an assault on B; D’s purpose to assault A will transfer to the actual V; as required by transferred intent, there is no difference b/w the deed that D meant to do and that which he did, except the identity of the V (SAME MANNER OF ANTICIPATED HARM!)
b. Different kind of mistake about V’s identity:
i. Transferred intent has no application wherethe defendant struck or killed the intended target but was mistaken as to who that person was. 
ii. E.X. Df saw a man in a red shirt and thought is was C and shot and killed C. It would not matter if it turns out C was A and she didn’t mean to kill A. Df intended to kill the individual in the red shirt. 
c. Different kind of harm:
i. Transferred intent only applies when the defendant accomplishes the same kind of harm as originally contemplated. 
ii. E.X A Df who intended to kill a wolf, shoots and misses and kills V cannot be held liable for intent to kill V. 
d. Manner of Harm
i. Transferred intent should not apply when the manner of harm is unanticipated.
ii. MPC actual result “differs only” in the identity of the person or property harmed. 



Attempt 
· An attempt requires a voluntary act that is more than mere preparation towards completing the offense, where they had the purpose to commit the crime, and the required statutory mens rea for the underlying offense. 
· If a Df who 1) intended (purpose and knowledge) to commit a crime, (a) where they have the necessary MR for that crime and 2) consciously and un-coerced took 3) either substantial steps or 4) were dangerously close to succeeding in committing the crime, 5) yet fail, is 6) guilty of Attempting the crime. 
· 
***When causation fails, the prosecution may seek conviction for attempted murder of manslaughter
***There is no statute for an attempted crime. There are two statutes, one for attempt and the other for the underlying offense and need the MR and AR on both. 

	Compound Offenses (attempt, accomplice, conspiracy) Basic MR Structure:
 
1. MR requirement of particular form of inchoate liability (attempt, accomplice, conspiracy), plus
1. MR Requirements of underlying offense (offense attempted, or offense that was aided or abetted by defendant, or offense that defendants conspired to commit),
1. = Combined MR requirements for compound offense (attempt, accomplice, or conspiracy for particular offense)




	Attempted Murder Hypo Approach
I. Rule for Attempt
II. Act for the attempt 
   Substantial Step
III.    Dangerous Proximity
IV. MR for the Attempt (purpose for the offense)
V. MR for the Murder Offense
    premeditation purpose to kill
   unpremeditated purpose to kill (w/o provocation)
   voluntary manslaughter (provocation)





I. Act Requirement: Substantial Step (MPC) or Dangerous Proximity (CL)
· To be guilty of an attempted crime the Df must have taken either 1) substantial steps (MPC) or have been 2) dangerously close (dangerous proximity-CL) to completing the underlying offense, preparation for a crime is not sufficient. 
a. Dangerous Proximity To Success (CL)
· A Df commits a sufficient act for attempted criminal liability if the Df’s conduct is so close to accomplishment that in all reasonable probability the crime would have been committed, but for interference (Rizzo)
i. Need to assess how much the defendant had left to accomplish to fulfill criminal end more unfinished business the less likely that a sufficient act was committed. 
ii. How much is left to be done??
1. State v. Rizzo: Df’s wanted to commit a robbery of an individual whom they knew was traveling from the bank to the business with the payroll money. They drove all around, with two firearms, but never found the intended target. Court ruled that the individuals were not guilty of attempted robbery because the intended target was never insight, thus they were never near to committing the crime because they still had a lot to complete to even start the crime. 
2. Commonwealth v. Bell (Mass 2009) held that a person who solicited prostitution and to have sex with a minor was not guilty of attempted rape because 1) he had not yet seen the minor or identified the victim, 2) gone to the park, nor 3)  paid for the services
iii. The more frightened we are of the defendant’s criminal efforts, the more likely that a sufficient act has been proven for attempt
b. Substantial Step Strongly Corroborative of Actors Intent (MPC)
· Given all of the facts and conduct already committed, Df must have committed a substantial step in a course of criminal conduct, strongly corroborative of the actor’s criminal purpose. 
· Must corroborate the firmness of the actors criminal purpose
i. Focuses on proof of mens rea the criminal purpose necessary for attempt
ii. What is most important is proof of the defendant’s culpability via subjective forms of mens rea 
iii. Focuses on what has already been done to commit a crime, NOT what is left to be done
1. United States v. Jackson: Df’s planned to rob a bank on multiple occasions. 1st time they attempted to had individual go in and decided there were too many people, they had guns, masks and replaced the license plate with a cardboard cut-out. 2nd time they drove around the block multiple times with guns, and masks. Got out of the car looked around then went in the car and drove away, they then made their way back to the bank and replaced their license plate with a cardboard cut out. FBI arrested them and found guns, masks, handcuffs, and the removed license plate on the floor. 
a. Court ruled that they had taken substantial steps in completing the crime and if not for being dissuaded (being made by the FBI) they would have committed the crime. They have the mens rea purpose to rob the bank and the paraphernalia in the car indicated that they were about to commit the crime
i. Defense Arg say they are wannabe’s and were looking for any reason not to commit the crime. 
iv. United States v. Joyce: Drug deal where the Defendant did not show the money or give an indication that he wanted to consummate the transition but were negotiating the transaction to determine whether they trusted one another
1. Court ruled that there was no attempt for the purchase of drugs because all of the actions up to that point were tentative negotiations of the transaction and the refusal showed that there was not an attempt to purchase drugs
a. There was a substantial step that needed to be taken
v. United States v. Harper (pg 634). Defendants charged with conspiracy to commit and attempted robbery on a Bank of America. 
1. They set a "bill trap" by using a stolen ATM card and attempting to draw technicians to the scene to service ATM. At which time they wished to rob the technician and the cash inside
2. 9th circuit reversed the attempted robbery count stating that there was a substantial step of the technician arriving that needed to occur. That substantial step needed to occur, absent frustration (i.e. prevented because of witnesses or police on the scene), to be convicted of attempted robbery. The mere "appointment" with the potential victim is not enough.
a. Need a step to indicate that the individuals are committed to commit the crime

II. MR Analysis: Intended to commit the Crime with the requisite MR	Comment by Mark Goshgarian: MR for the combined offense
· General rule: An attempt requires that the Df intended to commit the crime attempted or (MPC) with the knowledge that that it will cause such results without further conduct. However, the underlying MR required is determined based on whether it is a 1) result offense or 2) conduct offense
a. Result Offense
· An attempt at a result offense always 1) requires proof that the Df acted with the purpose to accomplish the result and 2) any other MR required for the offense
i. Definition of Result Offense a crime that requires proof of a particular physical harm to property or person.
1. It must be physical and not psychological
2. For conviction the physical harm must be accomplished and not merely threatened
3. EX of result offenses:
a. Homicide because it results in the death of a human being
b. Destruction of property requires proof that property be destroyed
c. Arson involves the burning of property and thus its damage or destruction by fire
4. Attempts and Homicide
a. Since all homicide/manslaughter offenses are result offenses any attempted homicide requires proof that the defendant acted with the purpose to kill the victim. 
i. Thus, all non-purpose homicide (depraved heart, reckless manslaughter, involuntary manslaughter, etc.) can have no attempts
b.  Smallwood v. State: Df, has HIV and was told to practice safe sex, raped his V without using a condom. Charged with attempted murder requiring MR of purpose to kill. Prosecution brought up Raines [which the court drew an inference that the natural and probable causes of shooting a gun at a driver side’s window was purpose to kill]. However court ruled that the natural and probable causes of forcible rape was not death, although risk with HIV is higher. Court found two cases where there was an intent to kill with HIV sex [Hinkhouse—Df actively concealed HIV infection from women, refused request to wear condom, and told one if he had HIV he would spread it; and Caine—Df jabbed used syringe into victim’s arm yelling “I’ll give you aids”]. Here there was just MR for Rape and not enough for attempted murder (purpose to kill)
· If one of the women contracted HIV and died what would the resulting offense be? Depraved heart murder?   
b. Conduct Offenses
· An attempt at a conduct offense the Df must have 1) MR required for the underlying offense (i.e. the conduce offense MR) and 2) the purpose to commit the act on which criminal liability rests (Attempt MR). 
· This requires breaking down each offense according to its underlying MR: (purpose, knowledge, recklessness, negligence, and Strict Liability). 
Note: find out the voluntary act at determine if they meant to do the act
i. Definition of Conduct Offensecrimes that do not require proof of physical harm to a person or property but 
a. Need to distinguish between factual proof and statutory requirements 
b. Many conduct crimes result in injury, but if the statute does not require such harm then it is a conduct offense 
2. Ex of Conduct Offense
a. Rapealthough typically involves physical and psychological harm, most statutes do not require proof of any physical injury or property damage
b. Dangerous driving simply the conduct of doing it is enough for a charge. Not harm to person or property needs to occur. 
3. MR for attempts at Purpose and Knowledge Conduct offenses
· The Df must be shown to have the MR of purpose and knowledge for the underlying offense along with the MR of the purpose to commit the conduct prohibited by the offense
a. EX. Burglary
i. Statute: Entering into or remaining w/in a structure, knowing that such entering or remaining is unlawful, with purpose to commit a crime therein. 
· Completed Offense 2 MR
a. Knowledge of unlawfulness 
b. Purpose to Commit a Crime w/in the structure
· Attempt 1MR
a. The defendant must be shown to have the purpose to enter or remain in the structure (i.e. the purpose to do the act). 
b. EX Theft
c. Statute: Taking the property of another, knowing that the taking is unlawful and with purpose to deprive the owner thereof permanently.
i. Completed Offense MR
· Knowledge of the unlawful taking of property
· Purposely depriving an owner of the property permanently
ii. Attempted Offense MR 
· Purposely trying to take the property in question
4. MR for Attempts at Reckless or Negligent Conduct Offenses
· If Df 1) purposely performs an act that 2) recklessly or 3) negligently would have caused an unlawful result, and 4) that unlawful result calls for recklessness or negligence, but failed; then the Df is guilty of an attempt on that crime. 
a. EX. Dangerous Driving: 
i. Statute:Driving in an unreasonably dangerous manner (MR--negligence re dangerous driving)
· Completed Offense MR
a. Negligently driving in a dangerous manner
· Attempt MR
a. Purposely driving on the road
ii. Facts: On the top of the "Grapevine" a truck driver was driving his vintage rig and knew that the breaks were feeling kind of soft. The truck driver thinks its going to go ok and as he was about to take off the CHP comes around and stops him to do a spontaneous break check. The CHP find that the brakes were moments away from going out. Can he be held for attempted dangerous driving?
· Negligent MR Df was about to drive down a treacherous highway, knowing that his brakes felt weak in his old rig. Any reasonable person would know that risk of break failure on this road is substantial and could lead to serious accidents. RPP would know its dangerous, thus Negligence
i. Defense would argue that he thought the rig was safe however this is a negligence offense actual knowledge is not needed. 
· Purposely Driving MR Need to prove he was purposely trying to drive. Facts that he turned his engine on and put the truck in gear indicate he was purposely trying to drive (see act requirement below).  
5.  MR for Attempts at Strict Liability Conduct Offenses
· For a Strict Liability offense if the Df acted with sufficient purpose to commit the prohibited act, that’s all that is needed to prove attempt. 
· The MR only attaches to the prohibited act
· EG. For statutory rape, all that needs to be proved for an attempt is that the Df purposely tried to have sexual intercourse with the individual. 

c. Other Act attempt Analysis: Minority Common Law (not really used)
i. Last Step: Look at the last action that would be short of the completed action (nothing besides last step matters)
ii. Equivocality: Looks not to how far the D has ggone, but how clearly his ACTS demonstrate intent; looking simply at the physical conduct of the individual and evaluating whether that conduct by itself essential illustrats criminality on its face 
1. Looks to how clearly the defendant's acts bespeak his intent
a. King v. Barker
i. An act done with intent to commit crime is not a criminal attempt unless it is in itself sufficient evidence of the criminal intent with which it is done. A criminal attempt is an act which shows criminal intent on the face of it. 
ii. Should not be held criminally liable for the words or acts that are in themselves innocent 
· i.e. saying you are going to burn the haystack and buying matches are not an attempt
a. Saying you are gong to do that is sufficient evidence to bring to the jury to show intent and purpose to do that but it is not a criminal act but mere innocent words
b. Additionally there are many purposes to buy a box of matches and that purchasing them with the words do not constitute a wrongful act
c. However, if the individual brings the matches to the haystack lights it and then upon being seen blows it out is guilty of an attempt


III. Abandonment
· Rule: A person may do more that is required for attempt liability and yet avoid conviction by proof that he subsequently abandoned the criminal scheme.

a. TWO APPROACHES:
i. (common law) Dangerous Proximity jdx’s: no defense of abandonement is recognized
ii. (MPC) Substantial Step jdx’s: permit abandonement defense in a limited form

b. 1. Common Law jdx’s (Dangerous Prox.): once Df is beyond the line of “dangerous proximity to success,” attempt can’t be abandoned and liability can’t be avoided

c. 2. MPC jdx’s (Substantial Step): “renunciation of criminal purpose”the MPC declares that a D may avoid liability for attempt even aftr committing a “substantial step,” if the D then voluntarily abandons to prevent the commission of the planned crime.  (key: voluntary withdrawal) ” “ a complete and voluntary renunciation of his criminal purpose” 

d. Abandonment of a crime is a complete defense
· One must voluntarily and completely abandon the crime in order for this defense to occur
i. People v. Johnston
1. Ruled that a individual that walked into gas station pulled out a gun and demanded the money. At which point it was discovered there was only $50, and said it was only a joke was guilty of attempted robbery. Court said that the defense of abandonment was not available. 
a. Why or why not?
i. Why: she had already attempted the robbery, she committed the final act to bring about a crime, had the target and individual in proximately, and pulled the gun out. It was only after all of this with the realization of the amount of cash in the register did she decide to abandon the opportunity. All the necessary requirements were there (mens rea, actus reus, proximatey, and final act), had there been more money it would have been a full robbery conviction. The fact that she walked away after is not an indication of locus penitentiae but a realization that she would not get paid.
ii. Why Not: Although she had the intitial mens rea and was in proximatey of the individual and pulled the gun, as she pulled the gun she realized what she was doing was wrong. This crime was not worth it and voluntarily abandoned the act and walked away without the money. She even indicated that it was a joke showing that she did not have the appropriate mens reat intent. In fact, if she wanted to rob with the presentation of the $50 she could have still taken it, as many robbers do. However, she realized what she was doing was wrong and decided to stop. 
ii. People v. McNeal and Ross v. State
1. Both situations involved holding a girl at knife point and trying to bring them back to their house to rape them. In both situations the girl pleaded with the perpetrator and from the pleading the perpetrator decided to let them go in guilt and realization of what they were doing. 
2. In McNeal ruled that it was not a voluntary renunciation because the victim gave "unexpected resistance" in the pleading. 
3. In Ross the court overturned the attempted rape charge saying that he did not fail in his attack but came to the realization that what he was doing was wrong. Under his own free will renounced his act.

IV. Impossibility
Courts traditionally held that legal impossibility excuses from a charge of attempt, but factual impossibility does not. However, many courts have now moved to the MPC 3-step hypothetical reasoning test.
a. Legal Impossibilitygood defense (in some jurisdictions)
i. If under the circumstances of the case, what the Df wanted to do would not have been a crime—would not have satisfied the underlying offense—then this is legal impossibility
1. E.g. individuals who shot at a stuffed deer did not attempt to take a deer out of season, even though they believed the dummy to be a live animal. Court stated no criminal attempt because there was no crime to take a stuffed deer. 
b. Factual Impossibilitynever a defense
i. If the defendant could not have committed the offense because the facts were different than he believed them to be then this is factual impossibilitynever a defense
1. E.X. man was convicted of attempted murder for shooting into the room of the person he wished to kill hitting the pillow even though the girl slept in a different room that night. 
2. Ex. Could be found guilty of grand larceny if picked a pocket to discover the fact that nothing was there. 
3. People v. Dlugash: Df shot V in the head after he had already been shot in the stomach by P(A) and had been lying on the floor bleeding to death. Df stated that he thought V was dead. Court found that Df acted with belief that V was alive at the time he shot V and the FACT he might have been dead is not a defense because murder would have been committed if alive. 
a. Thus, a person is guilty of an attempt when, with intent to commit a crime, he engages in conduct, which tends to effect the commission of such crime. It is not a defense that the crime is factually or legally impossible if the crime could have been committed had the attendant circumstances been as the person believed them to be. Therefore, if Dlugash believed Geller to be alive at the time of the shooting, it is not a defense to attempted murder that Geller may have been dead.

c. MPC Approach
i. Under the MPC an impossible case is one where there is a difference between the way the Df saw the world compared with how it actually looked like, such that the person couldn’t possibly have committed the crime- there is a missing piece of reality that prohibits a conviction of the crime, but can it be an attempt?
	MPC ANALYSIS--MPC 5.01 (1)(a)

1. ID the missing element--the part of the underlying offense that could not be satisfied because the actual circumstances were different than what defendant believed. 
0. No matter how hard the person tries because of the missing element they could not have committed the crime

1. Do attempt analysis
1. Act (Substantial Step or Dangerous Proximity) + Mens Rea for attempt at the offense, AND
· deduce what is required for a sufficient act
· deduce what is required for MR
1. For missing element--does hypothetical reasoning satisfy?
1. Look at the world the way the defendant saw it. What did the defendant believe to be true? If that belief were reality would that satisfy the element? If yes then the defendant is guilty. 




ii. People v. Dlugash Although not enough evidence of causation. There is enough evidence to suggest that Dlugash thought Geller was alive and that it supports the jury's finding of that as well.
1. Impossibility defense:
a. There is a missing element in relation to the fact that Geller may have been dead and if he was it is impossible to kill him
b. Attempt Analysis
i. Act- Dlugash in fact acted and voluntarily shot the body. 
ii. Mens Rea intent to shoot and court says purpose to kill
· When there is a significant Mens rea in the offense that is likely to cover the hypothetical reasoning
· When it is strict liability that is not necessarily the case. 
c. Hypothetical reasoning satisfy missing element?
i. What did D think at the time? Did D think the victim was still alive or did he know he was dead?

iii. Hypo: whoever knowingly distributes a controlled substance, cocaine, is guilty of a felony.  This offense requires (1) knowledge that the individual is transferring to another person an illegal drug and (2) proof that the substance distributed is cocaine.
1. Facts: X, long wanting to be a cool person, and thinks that being a drug dealer might make him cool.  He makes contact w/ Y, known to be a big dealer.  X purchases from Y $500 worth of what he believed to be high quality cocaine.  In fact, the white powder is combination of baking soda and powdered laxative.  X sells a small quanitity of that to a friend, represting it to be cocaine.  Can X be convicted of any criminal offense here?
2. Analysis:
a. Missing Element the actual distribution of cocaine. It was simply a legal substance
b. Act:
i. Substantial Step & Dangerous Proximity
· Under either one Df has done enough. He has bought what he thought was cocaine for a very high price from a known drug dealer. Additonally, he sold it to his friend representing it to be cocaine. There was nothing left for him to actually do, if not for the substance of the product he would have completed the offense. 
c. Mens Rea
i. The statute requires knowingly distributing a controlled (illegal) substance. Here, he thought the substance was cocaine and represented it to his friend as such. He bought the substance from a “big dealer” for a high price, furthering his belief that it was cocaine. 
d. Hypothetical reasoning for Missing element
i. Need to ask, what did the Df believe in respect to the substance? If that belief were true would it satisfy the statutory requirement?
· Here Df believed that the substance was cocaine and if it were cocaine then he would be guilty of committing the offense. Thus, he is liable for an attempt to distribute a controlled substance. 

iv. Hypo (1): Man approached on the street by a person selling Rolex watches. This was a police sting and the Rolex's were in the lawful possession of the police the entire time. Charged with receiving stolen goods, knowing them to be stolen
1. Missing Element
a. Can not receive stolen goods that have never been stolen
2. Attempt Analysis
a. Act: Voluntarily sought to purchase the goods and the taking the possession of the goods. Mens Rea: Purpose to actually receive the goods (conduct offense so just purpose to do the conduct) 
3. Missing element:
i. What was his view of whether they were stolen? If yes then it would go to knowledge and convicted of receiving stolen good

v. Hypo 2: It is a crime to shoot a deer out of hunting season.  Knowing this and that hunting season starts next week he and his friends go out to shoot a deer. Ends up shooting a stuffed deer thinking it was a deer. Can he be charged with a crime?
1. Missing Element
a. Cannot be held guilty of shooting a stuffed deer. Missing Element: the live v. Stuffed deer
2. Attempt Element
a. Act: have they done a sufficient act for the underlying offense? 
i. Conduct offense and shoot his gun so there is a sufficient act
b. Mens Rea: there is purpose to shoot a deer, and there is knowledge that shooting of the deer out of season is an offense
3. Missing Element Hypothetical:  Defendants view of the deer was that it was alive. If that is true then he can be found guilty of attempting to shoot a deer out of season. 
vi. Hypo 2 (b): Same facts as above, but when looking down scope knows that it is a dummy deer laughs and says that he knows it is a dummy.
1. Missing Element
a. Offense requires a live animal there is no live animal
2. Attempt:
a. Act: Voluntarily shoots his gun
b. Mens Rea: Purpose to shoot, but knowledge that the deer was alive
3. Hypothetical Missing Element: 
a. If the defendant knew the deer was not alive does that satisfy the offense? 
b. If No then there is not a satisfaction of the offense and no attempt.  
vii. Hypo 2 (c): Same facts as (b) but shot an actual live deer
1. Act: Voluntarily acted to shoot the deer
2. Mens Rea: 1) argument is that there only needed to be knowledge of it being out of season so that it is a strict liability offense and they are liable for killing the deer despite thinking that it was a fake deer 2) alternate argument is that the courts may say that it was not the intent of the legislature to have a strict liability of this offense; more likely they wanted it to be a crime for individuals knowingly kill a deer out of season and stop that offense. 

viii. Hypo 3: Statute that it is illegal to drive with an open container of alcohol. A California driver is stopped by the police and the police officer thinks that the open bottle in his hand was a beer. It is actually a soda.
1. Missing Element
a. Need an open container of alcohol 
2. Attempt Analysis:
a. Act: All you need is driving and the person was stopped while driving
b. Mens Rea: There is a purpose to drive because he was in fact driving
3. Hypothetical Reasoning:
a. Did the individual think that the soda was actually a Budweiser? If so would that satisfy the crime? 
i. Yes, then there would be a conviction for an attempt
ii. No, no conviction of an attempt
ix. Hypo 3(b): Now in Texas, where there is no open container laws. California driver is pulled over with an open container of alcohol and hands it to the Texas Ranger. Can he be convicted of an offense?
1. No, since there is no law in Texas that prohibits driving with an open container there is no offense. You cannot hypothesize with the law that is not there. 
2. Can only hypothetical with actual law and the individuals view of the world in respects to that law. 

x. Hypo: It is a felony to commit a drug transaction within 1000 feet of a school. There is a drug transaction between the defendant and an undercover agent. The Defendant said lets do the drug transaction across the street from Central High. It was not at the new Central High. But the old shut down Central High. (instance that it was intended to be done across the street from the crime). 
1. Missing Element
a. Being within 1000ft of the public school
2. Attempt Analysis
a. Act: Drug transaction
b. Mens Rea: Intended to do the drug transaction which is sufficient to satisfy the conduct
3. Missing Element Hypothetical Reasoning?
a. If the individual thought that he was actually convicting the crime within 1000ft of the school would that be sufficient?
i. Yes, if thought that the drug deal was across the street from a school then that would be sufficient to convict of the attempt to distribute/sell within 1000ft of a school despite it being a strict liability offense.
4. For attempt of strict liability offense you just need a knowledge or intent to commit the underlying strict liability offense

Rape
· Df rapes a V by 1) performing a specified sexual act or acts 2) that the victim did not consent to, 3) where there is proof that the Df culpably disregarded the victims non-consent either by (a) using extrinsic force to accomplish the sexual act or (b) at least negligently disregarded the victims non-consent given the circumstances. 
· Rape can be proven without any showing that the victim physically resisted, but such conduct may help the prosecution prove both non-consent and defendant culpability.

	Maryland Rule (See State v. Rusk) --extrinsic force --Marjority
· Rule: Sexual intercourse by force OR threat of force against the will and without consent
Essential Elements of Rape (as in most extrinsic force jurisdictions)
1. Sexual Act (intercoure, other penetration) &

2. Victim nonconsent (against the will of the victim) OR victim is incapable of consent and defendant has notice of incapacity (victim unconscious or mentally incapable) &

3. If victim capable of consent, sexual act by force or threat of force, meaning
a. Direct physical force
b. Threat sufficient to cause reasonable fear for victim that precludes or overcomes resistance

	California Rule (See People v. Iniguez)--Minority
1. Sexual Act (intercourse, other penetration)

2. Nonconsent (against the will of victim) &

3. Where victim is incapable of consent and defendant has notice of incapacity, OR

4. By force, threat of force, OR negligence as to non-consent
a. Direct physical force (sufficient to preclude or overcome resistant) OR
b. Threat Sufficient to cause reasonable fear OR
c. Sexual act where defendant reasonably should have been aware of victim nonconsent




I. Sexual Acts or Acts—Perpetrator and victim
· A sexual act is an act done by one person to, or with, another, for a sexual purpose. It does not require sexual pleasure. 
a. Sexual intent is a very minimal requirement, not usually contested in rape cases
b. Old common law=have a sexual act as peninle penetration of the vagina, digitial (finger) or foreign objects, or by mouth or anus was not enough
c. Modern CL allows all of these
d. Common Law said there could only be rape between a man and a woman not his wife
e. Modern Reform allow such offenses and are gender neutral
f. State v. Rusk: Df and V met at a bar and V said that she would only drive the Df home, nothing more. Df and V got to Df’s apt, V refused to go up, Df took the keys out of her car and said to come up as he walked away with them. V, with no keys complied. In the Apt Df began to undress V, V asked to leave, Df did not respond. V asked “if I do what I want will you let me go without killing me?” began to cry, Df grabbed her through when she did, and said “Yes”. Sexual intercourse ensued. 
i. In the present situation the oral and vaginal intercourse was enough to constitute a sexual act

II. Victim’s Non-Consent
· An individual does not give their consent if they are 1) a minor under the age of consent 2) gave consent through fraudulent misrepresentation 3) they are unconscious, or 4) through coercion. 
a. Only worried about whether the complainant actually consented or not; not concerned with the culpability of the Df in regards to the non-consent
i. Typically complainant’s non-consent and Df’s culpability as to non-consent are intertwined.
b. Unconsciousness 
i. An unconscious person cannot consent to any sexual act
ii. Proof of unconsciousness proves non-consent without any need for proof that the victim expressed unwillingness
c. Coercion
· Coercion in this context is sexual compliance obtained by physical force or threat
· State v. Rusk: her statements of “if I do what you want will you let me go without killing me?” coupled with her beginning to cry, him placing his hand on her neck, her repeating, and him saying yes, is enough to constitute threat of physical force 
d. Timing of Nonconsent
1. It is assessed from the initiation of the sexual encounter to its end
2. If during the time V does not consent and the Df proceeds then legally the non-consent requirement is met
3. State v. Rusk: Rusk repeatedly said that nothing more was going to happen 1) when she drove him home 2) in his car when he persisted she come up. Despite that he took her keys and essentially forced her upstairs. Crying before sex occured
e. Presumption from Silence—2 View	Comment by Mark Goshgarian: What jurisdictions does there have to be an affirmative consent?
1. Normative question when the V is silent, dealing with responsibility and criminality
2. Requirement of Verbal or Physical Protest
a. In many jurisdictions they require proof of verbal or physical protest to the actions
b. By words, deeds, or both need to communicate unwillingness 
c. State v. Rusk: Multiple verbal and physical protests. She said that she did not want to go upstairs or nothing more was going to happen. She then began to cry when he began to undress her and said “If I do what I want will you let me go?” 
3. Affirmative Expression of Consent
a. In these jurisdictions non-consent is presumed unless the V makes it clear that such consent is given
b. Must be through words, deeds, or both that she WANTS to have sexual relations

III. Culpable Disregard
· It is not enough for the V’s non-consent, the Df must have culpably disregarded the non-consent of the V either through 1) extrinsic force, 2) actual disregard of notice of non-consent, or 3) negligently disregarding non-consent.
a. Extrinsic Force
· In jurisdictions requiring an element of extrinsic force rape requires proof of violence, physical coercion or threat. (MARYLAND-Majority)
· In other jurisdictions extrinsic force is not an element but a factor in the analysis (California-Minority[requiring nonconsent OR force/disregard)
i. This can be through violence, physical coercion (use of direct force against an individual), or threats of harm (both expressed or implied that are likely to induce reasonable fear of serious bodily harm)
ii. State v. Rusk: Court ruled that the placing of his hand on her neck was enough to satisfy the extrinsic force requirement for the Maryland Statute, that is needed. There was a reasonable fear of threat of violence. 
b. Disregard of the Non-consent-- Minority/Cal Rule
i. Actual disregard-Notice of Nonconsent
1. Proof that the Df had clear notice that the V did not consent to the act and performed the sexual act anyways, is enough for a charge of rape (People v. Iniguez, Cal)
ii. Negligent Disregard or Mistake of Fact in regards to the Nonconsent
· Absent an honest and reasonable believe that his partner consented to sexual acts an individual will have acted negligently in regards to that consent. If the Df obtained notice of nonconsent that a reasonable person would have realized the sexual act was nonconsensual (i.e. warning signs)
i. State v. Rusk: Could be argued that both are satisfied here. She repeatedly said nothing more was going to happen and that she didn’t want to come up. Although this could have been part of the “chase” that the Df was pursuing which was why he could be seen as “playfully” taking her keys. However, her beginning to cry and statement about “doing what he wants” and letting her go could be seen as actually or negligently disregarding her non-consent. 

Accomplice Liability

Four ways a person can be liable for anothers actions
1. LIABILITY VIA CAUSATION
1. DIRECTION OF THE INNOCENT
1. ACCOMPLISE LIABILITY
1. CONSPIRACY

· A Df is an accomplice to a crime if 1) the primary actor is guilty of the primary offense 2) the Df , conscious and uncoerced, acts to promote or encourage the primary actors offense,3) with the purpose to encourage or promote the primary offense. Where the offense must have actually have been committed. 
· An accomplice faces the same punishment, as does the principal to the crime. Crime conviction is the same, but the theory of liability is different

I. Acts to Promote or Encourage
· Promoting is to provide the principal with concrete assistance in criminal deed. To encourage synonymous with instigating, provoking, or abetting the principals criminal act. 
a. Types of promotion or encouragement
i. Providing verbal encouragement or providing concrete aid, prior to the crime 
ii. Providing verbal encouragement or direct assistance at the time of the crime 
1. Timely threats or help with physical tasks
iii. An accomplice may provide legally sufficient assistance by mere presence at the crime scene if there is a prior agreement between accomplice and principal concerning potential aid by the accomplice
iv. Assistance after the crime may have been enough to be an accomplice (i.e. help them get away or hide them from police officers)
v. Hicks v. United States: Df and V were at a party all night drinking and guns were present. Df, V, and perpetrator were seen ridding off together down the main road. Df and V facing the P. Df was about 30-40 ft behind the V. P had his rifle and raised it twice aiming at the V. Df took off his hat and told P to do the same and “die like a man.” P shoot V and then rode off with Df….These words and actions could be enough to have encouraged P to shoot at V and kill him

b. Sufficiency of the Act
· The accomplice’s act is sufficient if it might have encouraged or promoted the principal’s criminal act
· The act does not have to be relied upon or even noticed to be a sufficient act
i. State v. Gladstone: Police informant tried to buy marijuana from Df. Df was out and drew a map to PA’s house whom sold marijuana. PA sold the informant the drugs. Note that since the Informant is lawfully buying the drugs there can be no AL assessed for his actions, so the assessment must be for the PA only (i.e. the person who sold the drugs). The act of sending the informant to the PA’s house might have encouraged or promoted the criminal act of distribution of marijuana.

c. Omissions to Act as promotion or encouragement for accomplice liability
· If the Df had a duty to act, then an omission to act can suffice for accomplice liability.
i. EX: Security guard leaves his post to allow thieves to enter into a luxury apartment building 
1. By contract the guard has a duty to safeguard the building, which he failed to do

d. EXCEPTION: MPC Act Requirement: Attempts to Assist Completed Crimes by the Principal
· An attempt to aid a principal, even if ineffective, will also be a sufficient act for accomplice liability, assuming the principal proceeds to commit the crime.
· Under the traditional principles of CL there needs to be an actual act, the attempt for an act would not be enough

II. Secondary Actor: Accomplice MENS REA (Planned Offenses)
· To be an accomplice, the accomplice must act with the purpose to encourage or promote the principal’s offense and must share the principal’s mens rea for the substantive offense.
a. Purpose to Promote or Encourage the Principal’s Act
i. Hicks v. United States: However, it was not found that the Df had the purpose to promote or encourage P’s shooting and killing of V. Evidence stated that his statement and action was one of desperation because he thought P was going to shoot him. 
ii. State v. Gladstone: the court ruled that since the AL could not be against the informant (due to the lawful purchase in the sting) and only against the PA (dealer) and that the Df did not in any way communicate to the PA to infer that the Df counseled, encouraged, hired, commanded, induced or procured the PA to sell to the informant there was not enough to determine that the Df did this with the purpose to promote or encourage the act. The Df’s ‘conviction depends on proof that he did something in association or connection with the principal to accomplish the crime.”
Hypo (1): What if Thompson (informant) could be charged, could Gladstone (DF) be charged with AL for Thompson's purchase?
a. He directly communicated where to go after
b. Does he have the purpose to help Gladstone?
c. Yes, wants to promote himself as the "go to guy." Send him away feeling good about the enterprise. So there is a personal interest in Thompson making a purchase
d. Note: Gladstone could be an accomplice  to Thompson if he was able  to be charged because business relationship to foster goodwill. 
Hypo (2) : Same situation but Gladstone and Kent (PA) are arm's dealers and Thompson is seeking a "stinger missile." 
a. In this case we want to convict Gladstone with AL because of public policy
b. Act with promotion or encouragement?
i. Here there is a clear act of encouragement of sending Thompson to Kent
c. Did Gladstone act with the purpose to help Kent sell?
1. Might be able to infer Knowledge with purpose. Since you would not casually refer someone to purchase a stinger missile like you would with referring an individual for marijuana. Typically, you would not refer unless there is some kind of arrangement. Also, no one in this market would make a referral unless they had some sort of information or arrangement in place. 

b. Sharing the Mens Rea for the Principal’s offense
i. The accomplice must act purposely to encourage or promote the act, but must do so understanding that the principal will seek to (act with purpose to) do the act. 

ii. Purpose and Knowledge offenses
1. Seek to establish whether the accomplice, in promoting or encouraging the principal’s act, also shared the principal’s mens rea with respect to his or her crime. 
2. Need to show that the Accomplice knew the Primary actor was going to commit a crime 

iii. For Reckless and Negligence Offenses
1. As long as we clearly distinguish between the two stages of mens rea analaysis (purpose to promote and encourage and sharing of MR with principals offense) there is no bar for accomplice liability for reckless or negligence crimes. 
2. Need to show that the Accomplice had knowledge of the danger and disregarded it to promote the offense, or should have been aware
3. HYPO: Friends got an assault rifle and went to what seemed like an abandoned building. Friend 2 said "lets shoot it up". Homeless person was inside and the gun fire killed him. 
a. Friend 1--Depraved heart or involuntary manslaughter
b. Friend 2-- although it was a negligent or reckless crime the friend encouraged him with the purpose that he shoot the gun, the fact it resulted in death means they are an accomplice
4.  HYPO 2: Toxic Dumping Statute: Dumping substance under circumstances where should know (negligence MR) that dumping is dangerous to public. 
a. Facts: The truck driver has toxic waste in his truck. Is not going to make it to the federally regulated dumping ground so goes to a normal dump. At the normal dump the operator asked if it was dangerous but then said that it was fine to dump and let him in. 
i. Is the dump operator an accomplice?
· By saying that it was ok and letting the truck driver in he was promoting and allowing the driver to dump the toxic waste. Facilitated his conduct  
· (a) he has demonstrated purpose to promote the dumping by letting the truck driver in and saying that it was ok. So there was a purpose to promote the criminals conduct. 
· He is aware that there is an issue here because he knows it is hazardous material and knew that it may be dangerous. So he could be seen as reckless or negligent re the dumping

iv. Strict Liability offenses
1. Accomplice liability here requires both 1) purpose to promote the principal’s act and 2) awareness of those facts that make the conduct criminal
2. Hypo: Selling alcohol to a minor. Sam encourages Mark to buy it for them. Mark does and is arrested. Selling to a minor is a Strict Liability offense where there is strict liability as to the age of the victim. 
a. Sam has purpose to promote and encourage the act, but doesn’t have the knowledge that the kids were under age and thus will not be guilty. 

	Hypo's on 663 for Hicks v United States:
1. Hicks hears Rowe has set out to kill his old enemy, Colvard, and goes along to enjoy the spectacle (nothing was said from Hicks)
0. Cannot be convicted of accomplice liability because he has not done something to promote or encourage Rowe's action. However, there may be a problem with his "going along" with purpose to encourage
1. Same situation as above, except while watching Rowe's assault on Colvard with satisfaction, Hicks shouts words of encouragement.
1. Can infer MR of Hicks because of his words and the actions of Rowe. They are actions or words of encouragement so accomplice liability
1. Same as (1), except Hicks resolves to make certain Rowe succeeds--by helping him if necessary. 
0. There is a private decision to help Rowe if he needs it, so there is a purpose. However, since nothing was said or done then did not promote or encourage actor, thus no AL.
1. Same as (3) except Hicks tells Rowe on the way that he will help him if it seems necessary.
1. Has the MR of purpose and knowledge that the action will happen. And by his statement and presence at the scene it is promoting it. 





III. EXCEPTION: Accomplice Mens Rea and Liability (Unplanned Offenses)
a. People v. Luparello: Df sent gang members (PA) to ex-lovers friends house to get info on her whereabouts. Df told the PAs to get the information at any cost. PAs showed up with guns lured the V outside, shot and killed the V. 
i. Act: the hiring of the PA to get info from the V and saying at any costs is enough to encourage the offense. Without it, they would not have done it. Similar to an evil mastermind sending his minions to do his bidding. 
b. MPC—Strict MR Approach (MAJORITY)
· The accomplice has to have the MR for the purpose to encourage the actual offense committed
i. Did Df have a shared MR for the crime committed? 
ii. EX. If the Df gave the principal an automobile to do a drug deal, the principal’s use of that automobile to kill a pursuing police officer would not be covered by accomplice liability. 
iii. However the planning of criminal ventures is often vague, with many important aspects left unspoken but understood. So proof of what was anticipated may depend on context and inference
iv. People v. Luparello: Under the strict approach Df didn’t have the purpose to encourage a killing but maybe just to "rough up" individuals. Since he acted to promote the violence that occurred it would have been reasonably known or actually known and disregarded that a death could occur. Whereas, here the PA’s action was not accidental or reckless but a purpose to kill with premeditation (point gun at the individual while luring him outside). Df was grossly negligent/reckless to the actual actions. So liable for purpose to encourage a negligent or reckless offense. 
c. CL—Broad MR Approach (MINORITY)—NATURAL AND PROBABLE CAUSES (LUPARELLO)
· In Luparello jurisdictions, an accomplice is liable for any planned crimes by the principal (standard AL approach) along with any unplanned crime if that crime is deemed a natural and probable consequence of the originally planned crime. 
i. Must do a full AL analysis to determine if the Df was guilty for Crime A before we see if he is guilty of AL for crime B due to the natural and probable causes 
ii. TEST
1. If defendant did Act &MR to be an accomplice to crime A? Encouraged and had purpose to encourage primary actor's crime A
2. AND primary actor commits crime B
3. AND crime B was a reasonably foreseeable consequence of encouraging crime A,
4. THEN defendant may be held as an accomplice to crime B
iii. People v. Luparello: Clearly the Df had the act and purpose to encourage the PAs to commit violent offenses (Crime A) to get the information at “any costs”, especially hiring gang members. However, here the PA’s ended up purposefully killing the V (Crime B). Here the court rulled that by sending the gang members to the V’s house and telling them to get the information at any costs, igniting purpose to commit violence, the natural and probable causes to these individual’s actions may be that these individuals would purposely kill the V with premeditation. 


Affirmative Defenses

	General Notes about affirmative Defenses
1. Defense has the burden of production (Self-defense it is only production, for insanity the Df has burden of production and persuasion
2. Affirmative defense is a complete defense
3. Elements for Affirmative defense
The honesty of the defendants belief
The Reasonableness of the belief



I. Self-Defense
· Self defense is justified if the non-aggressor 1) honestly and reasonably believes that they are facing an 2) imminent and unlawful threat and 3) response is necessary to preserve life, bodily integrity, or property; 4) the force used in response must be proportional to the threat.  5) However, if the threat is deadly force the V has the obligation to retreat ONLY IF they can with 100% certainty escape unharmed (there is no duty to retreat for non-deadly force). 
· Self-defense is a complete defense to any crime of direct violence, including murder, manslaughter, any attempt at these offense, and any form of assault. 
· There is also a doctrine of imperfect self defense in the jurisdictions that allow it. 
· Deadly force should be limited to those situations where there appear to be no reasonable alternatives; the person must either sufferer death or great bodily harm or inflict the same upon the threatened
a. Honest and Reasonable belief
i. Simply was the Df Honest and reasonable in his/her belief that an attack was pending. 
ii. Honest: Was the Df acting out of fear or anger??
iii. Reasonableness: Was it reasonable in the defendant’s situation to believe that the victim posed an imminent unlawful threat of deadly force?
iv. You can use the Df’s prior circumstances, age, and subjective experiences to determine if it is a honest and reasonable fear
v. The requirement of honest and reasonable belief applies to all three elements of imminence of threat, unlawfulness of the threat, and the necessity/proportionality of the threat.
vi. Prosecution will argue that the act against the aggressor was one out of animosity towards them
vii. Defense will argue that that the Df used the force only in response to the threat posed by the victim
viii. People v. Goetz: Df was a small man who had been mugged before approached by 4 young African Americans demanding $5. His prior experience with the muggings makes it more prone to be honestly in fear because it was in a similar situation and that it was reasonable because he was potentially better able to predict harm. 
ix. Domestic violence, Syndrome evidence, and self-defense claims
1. General Rule: Individuals with syndromes, such as Battered woman’s syndrome, is not a defense to allow SD but instead is allowed to support Df’s honest and reasonable belief
a. The Reasonable belief is not to be assessed as a reasonable person with the syndrome
b. However, it may be used to support whether the individual suffering the syndrome has an enhanced predictability of potential violence and thus is more reasonable to fear it 
c. State v. Kelly: Where after an intense fight in public with her cyclicaly abusive husband the Df ran off. When the husband came running to get her the Df pulled a knife from her purse to slash at him and cut his throat, proving to be lethal. Df wanted to admit evidence that Df was suffering from Battered Woman Syndrome (BWS) to help establish a SD claim. Initially the court did not admit it, but then on appeal the court determined that it was admissible to help assess the honesty and reasonableness of the Df’s belief of imminent danger to severe and deadly bodily harm. The syndrome helps to prove the accuracy of the predictability that a violent action will occur because she is in the best situation to establish this, however the fact that she has the syndrome should not do all the work and the reasonableness should not be assessed from an individual with the syndrome. It is used just to assess the previous experiences.
b. Imminent Threat
· Force may be used in self-defense only to thwart an imminent threat, violence is not necessary except to deal with emergency situations, when there is no time to explore alternative solutions to conflict. 
i. Common problems involve threats of future but not immediate harm
ii. Prevents self-defense from becoming a general excuse for preemptive attacks on possibly threatening individuals
iii. State v Schroeder
1. Male inmates and cell mates. 19year old owed other money for a gambling debt. Other is known for violence and sex, states to his cell mate that he might sleepwalk in the night and "collect" on his debt. 19year stabbed him while he slept. Charged for assault with intent to inflict great bodily harm
2. Mjr: Real danger in rule which would legalize preventive assault involving the use of deadly force where there has been nothing more than threats.
c. Unlawful Threat
i. A person is entitled to self-defense to thwart a threat reasonably believed to be unlawful 
ii. When you act in defense of others, even if you are mistaken as to the unlawfulness 
d. Proportionality/Necessity of Responsive Force
i. Force used in self-defense must be proportionate to the threat faced
ii. The user of deadly force must reasonably believe that he or she faces deadly force; a person who reasonably perceives a non-deadly force may only respond to that threat with non-deadly force. 
iii. Reckless or Negligent Direction of Defensive Force
1. Considering the emergency situation, the defendant’s use of defensive force was reckless or negligent
2. If so the individual should be convicted of a reckless or negligence offence 
3. However, in practice when threatened with deadly force the degree of stress is extremely high and therefore no personal fault is prone to mistakes
iv. Deadly Force v. Non-Deadly force
1. Deadly force is force that an individual uses with purpose to inflict death or serious bodily injury or with awareness that it is likely to cause death or serious bodily injury
2. Person who has a gun or knife will probably not be found to have acted with purpose to inflict death or serious bodily injury
3. However, words to actions indicated a presence of a deadly weapon with threat to use it indicates an intent to cause death or serious bodily injury

People v. Goetz: Df was a small man whom had been robbed before, had been carrying an unlicensed firearm in NY because of those robbings. On subway approached by 4 men who demanded 5 dollars, Goetz saying he feared being maimed fired his gun at in a deliberate and methodical way. One did not get shot and said “not getting away” reaimed and fired. Court determined that an objective reasonable standard should be met to establish fear, which included the individual’s experiences, knowledge of the V’s 
	Two Components of Self Defense
1. Honesty of Fear
0. He is honest in his fear because he has been mugged before and being approached on the subway by four larger men demanding 5 dollars could be an honest fear or maiming or mugging
1. Reasonable of Fear
1. Issue is this a subjective reasonable fear (which is what Goetz or Defendant wants) or an objective reasonable person in their position standard?
0. Court says reasonableness is what it usually means, which is a reasonable person standard. 
0. How is that individualized generally?
	Factor
	Whether it matter

	Size
	 Yes because if four larger men approach you demanding money would that make you more fearful than if they were smaller

	Age
	Could be reasonable because if the individual is old and unable to protect themselves then it would be more reasonable for the person to be fearful of 4 young, healthy men demanding money

	Prior Encounters with same Assailants
	If there has been prior violent encounters there may be more reasonable fear if they come around again


1. Can Goetz bring evidence that the fact he has been mugged before by OTHER people is admissible to establish whether his belief is reasonable?
0. Yes the court allows this because it potentially shows:
0. That he is honestly fearful because of prior muggings he is more susceptible
0. His response is more reasonable given the fact that he has been mugged previously
0. Is this correct? Are there situation where past experiences less reasonable?
1. It makes individuals potentially hypersensitive in situations that leads someone to overreact when presented with a situation that has similar circumstances. 
1. It may be useful to judge the individuals character because past experiences help us correlate to present abilities to perceive and act



a. Duty to Retreat
· A Df is not justified in using deadly force in response to an imminent threat of deadly force if it is known at the time that there is an opportunity to avoid the force and retreat with complete safety.
· Trigger Requirements
· Outside the home
· Innocent party wishes to use deadly force. 
· If those are met then the retreat obligation is met and they must retreat unless there is no 100% manner of escape. 
i. Not allowed for the initial wrong-doers
ii. EXCEPTION: the retreat rule does not apply if there is no show of deadly force, or within the home (unless it is a co-resident) 
iii. State v. Abbot: Fight broke out where the Nicholas Scarano was the aggressor against Abott. But Abbot threw a punch to knock him to the ground. His father came out with a hatchet. All Scarano's were injured from intentional blows by Abbot after he wrested the hatchet from Michael Scarao. Court ruled that although he obtained the hatchet and its use at close range is deadly there needs to have been an awareness of retreat in complete safety. 
b. True Man Doctrine
A person has the ability to stand their ground and meet force with force if they are applying a less than deadly force. This only applies to certain jurisdictions

c. Aggressor and Withdrawal	
· An individual is an aggressor if they affirmatively and unlawfully act to reasonably calculate injury or fatal consequences. An aggressor cannot claim self defense unless they have taken a good faith effort to withdraw or their use of force is in response to the other parties unlawful escalation of force.
i. A Common Law Approach
· Original aggressor cannot use deadly force in Self-Defense unless the individual renounces his aggression by words and deeds and communicates a good faith desire to abandon the conflict with no further use of force
1. Aggressor has the obligation to withdraw
2. This includes pulling back from the confrontation even at some risk to himself
3. Unless withdraw, they have no right to self-defense 
4. Once the aggressor always the aggressor
5. Allen v. State
a. Df and victim were in a heated argument, they were romantically involved. Victim got in her car and tried to leave as leaving Df tried to stop her. Victim struck Df with a gardening rake
b. Df followed victim and approached her when stopped. Victim came at her with a rake. Df reached in her car for the gun and turned and shot victim in the stomach
c. Holding: Person who provokes behavior initiates the confrontation, even with no intention to kill, they lose the right of self-defense. Although Df did not intended to provoke an argument she re-initiated the previous encounter knowing victim was upset and possibility of confrontation strong thus provoked the situation
6. See. Peterson below (car windshield wipers and dare to come on property, V had bat)
ii. The Last Wrongdoer Rule—MPC 
· The original aggressor in the conflict may use deadly force in SD if the V wrongfully escalates his physical response to deadly force or fear of great bodily harm.
1. Ask whether D’s use of force was an honest and reasonable defensive response to V’s wrongful escalation of the conflict to the level of the deadly force. 
2. Peterson: V arrives at D’s house and D comes out to protest and they engage in heated exchange; during exchange, V returned to his car and D returns to his house and reemerges w/ a gun; then D has verbal confrontation w/ the V who has since remerged from his car w/ a wrench; D tells V to stop approaching and when V doesn’t stop, D shoots him
a. Can D claim right of S-D? NO
b. Analysis: Ct holds D became aggressor when he reemerged from his house w/ a gun, so he has no right of S-D; he should have stayed in house b/c the V had withdrawn into his car, so D’s reemergence from his house initiated a new confronton w/ D as the initial aggressor
c. No S-D on either common law approach or MPC approach
b. I.               Law Enforcement Use of Deadly Force to Arrest a Fleeing Felon
c. a.     Law enforcement may use deadly force under the Fourth Amendment to arrest a fleeing felon when the officer had:
i.   i.     Probable cause the suspect committed a felony
ii.    ii.     Probable cause that the deadly force was necessary to prevent the suspect’s escape
iii.  iii.     Probable cause that the suspect posed a significant risk of death or serious injury to the police or others
II. b.    Tennessee v. Garner  Garner was allegedly committing burglary, police responded.  Garner fled, police could see he was probably not harmed, shouted for Garner to stop and then when he didn’t, police shot him in back of head and he later died.
III.                                                i.     Tennessee statute at the time stated that if defendant fled after police notice to stop, police were permitted to use all necessary means to effect the arrest.
IV.                                              ii.     Court ruled against this statute, saying that killing a fleeing suspect was the ultimate “seizure” under the Fourth Amendment and was only constitutional if “reasonable.”  This wasn’t reasonable because unarmed suspect posed no immediate threat.
i. 

d. Imperfect Self-Defense
D’s belief was honest but he unreasonably believed that he faced an imminent, unlawful, threat of deadly force
		Limited to homicide casesMurder mitigated to Vol. Msl.

e. Defense of Others: (majority approach: Reasonable assessment of necessity approach
· Rule: If one honestly and reasonably believes that the other person is facing an imminent and deadly thrat, then he is justified in acting

i. Courts recognize a claim of defense of others but comes down to evaluation of reasonableness
1. Reasonable perception of what the other persons situation is and the necessity of force
ii. When you act in defense of others, even if you are mistaken as to the unlawfulness 
iii. Hypo: Walking down the street and saw two individuals tackle a girl. Intervene and decide to fight them. Turns out they were LAPD detectives arresting her for a drug offense. Individual said they reasonably believed that they were acting to protect the individual despite being lawfully arrested.
1. Most jurisdictions will hear that self-defense argument because it was reasonable in his belief
2. Minority: have to be in the shoes of the victim and if being lawfully arrested cannot fight that. 

I. Insanity and other Related Defenses	Comment by Mark Goshgarian: Put GUIDO in here
a. Competence to Stand Trial
· If the Df does not have the basic understanding of the legal process then the judge, Defense attorney, or the prosecutor can raise the issue and to request a hearing to determine if the case can go forward. 
· Dusky rule; Understand the nature of proceedings and assist council.	Comment by Mark Goshgarian: Do these
· Indiana exception: If there is no reasonable way they will obtain competence then criminal charges must be dropped but then will most likely be civilly committed. 
i. The Df must demonstrate a basic comprehension of who the defense attorney is, what the charges are, and the possible penalties 
ii. Judges as, did the Df have sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding –and whether he has a rational as well as factual understanding of the proceedings against him. 
iii. However, the court may order the Df to obtain medical treatment to restore competence. They are still reassessed and it could take some time; however, there is a constitutional limit.
iv. If it reasonably appears that there is not a substantial probability that he will attain competence in the foreseeable future then the court will dismiss criminal charges, but will most likely be civilly committed

b. Insanity Defense 
· Every Df is presumed to be sane; however, if the Df can prove, beyond a reasonable doubt, that as a result of mental disease or defect, they do not know the nature and quality of their actions, OR, do not know that their conduct was wrong, then they can be acquitted by insanity. (M’Naghten Rule).  
· M’Naghten: In this case the Df, M’Naghten, went to London to kill the Prime Minister because he said that the “Tories in his city are out to get him and persecute me wherever I go” and that they will do everything in their power to harass and persecute him and wish to murder him. In London, the Df mistook the PM’s secretary as the PM and shot and killed him  
· State v. Green: Df had suffered from mental disorders throughout his life to the point he could no longer live at home. Earlier in the week he went to an FBI building complaining of voices that were directing him, which they told him to see a psychiatrist. Df took a Police Officers gun shot him and left a bizarre note on the body that lead him to the FBI agent. 
· Yates v. State: Df was a mother who suffered from post partum depression that resulted in her trying to harm herself multiple times. She was in and out of the hospital multiple times due to psychotic episodes. After her last hospitalizations she drowned her 5 children to save them from Satan. 

i. Mental Disease or Defect	Comment by Mark Goshgarian: Assess Guthrie, Cassassa, Guido
· To qualify for an insanity defense the Df must have a mental disease or defect which is defined in two ways by the McDonald rule and the APA rule.

1. McDonald Rule
· A mental disease or defect is any 1) abnormal condition of the mind which 2) substantially affects mental or emotional processes AND 3) substantially impairs behavior controls	Comment by Mark Goshgarian: Does this include consuming intoxicants

Put Guido! 
M’Naghten: At trial it was found that the Df suffered form acute insanity, a sufficiently abnormal condition of the mind that affects mental/emotional processes and impairs behavioral control. 
State v. Green: He acted bizarrely and erratic and began receiving psychiatric help at an early age and was diagnosed with paranoia at 7 and was treated for 2 years. He had continual episodes of aggression on family members and the FBI told him to see a DR. However, despite the Medical expert saying he was insane the Police said he seemed normal to them. However, paranoia is an abnormal disease that would impair behavior and affect mental 
Yates v. State: Postpartum depression can be a severe mental condition and it is evident here that she suffered from multiple psychological episodes that caused her to commit suicide. Df even testified to hear voices and see visions.  
2. APA Rule
· A mental disease or defects are those 1) severely abnormal mental conditions that 2) grossly and demonstrably impair a person’s perception or understanding of reality and that 3) are not attributable primarily to the voluntary ingestion of alcohol or other psychoactive substances. 
M’Naghten: Df suffered from Acute Insanity, which is a sufficiently severe disease to qualify under the APA rule. 
State v. Green: Paranoia is a severe mental abnormality that grossly impairs a persons perception. Additionally the voices were directing him so that could grossly and demonstrably impair the person. 
Yates v. State: Although severe depression is a substantial mental condition. It is not a “severe” mental condition. However, here going in and out of psychotic episodes can be classified as a sever mental condition.

a. Reality testing
· Do you share everyone else’s version of reality? 

	· APA test p. 994 (strict)
1. Df suffers from severely abnormal mental conditions, that
1. More than just going to a therapist, very significant dysfunctions in your life (i.e. hospitalization issues) 
1. Grossly and demonstrably affects reality testing (and is not drug-induced)
2. Is the person operating on the same reality as everyone else 
2. Psychosis--hard cases are those where there are individuals where there is some evidence of psychosis but they are moving in and out




3. APA v. McDonald 
a. APA requires a “SEVERE” abnormality that “GROSSLY and DEMONSTRABLY” impairs the individual
b. Whereas the McDonald test is a simpler abnormality that impairs 

ii. Cognition
· Cognition pertains to whether the DF knew the 1) nature of their conduct or 2) understand that it’s wrongfulness. 

1. Knowing the nature and quality of Actions
· Did the Df understand the results and consequences of their actions?
M’Naghten: Likely that Df knew the nature and quality of his actions because he knew that shooting the PM would result in killing him. The exact thing that he intended to do.
State v. Green: It is unlikely that the Df knew what he was doing if the voices in his head were directing him
Yates v State: Df likely knew that drowning them was going to kill her children. 
2. Knowing the wrongfulness of their actions
· Did the Df think that there actions were appropriate or illegal/wrongful?
M’Naghten: Df did not know the wrongfulness of his actions because he thought that trying to kill the PM was a good thing that would help him and society at large because they were trying to “get him” and “murder him”. So it wasn’t wrong it was self defense.
Yates v. State: Df thought that by drowning her kids she was “saving them from Satan.” This was substantially more evil then the potential killing of them, in fact she thought that she was doing a good thing for them. Thus, unlikely she thought it was wrong.  

II. (Voluntary) Intoxication
· Intoxication was voluntary if it was uncoerced and the Df did it knowingly.

	Voluntary Intoxication-Set a particular questions regarding mens rea to distinguish against:
1. Does the law allow the Defendant to argue that he/she lacked some form of MR required for the offense because of voluntary intoxication?
0. Yes; Purpose, Knowledge (MPC) or Specific intent(Common Law)
0. No: Recklessness, Negligence (MPC) or General intent (Common Law)
1. If such argument is allowed, will it work on the facts given?




a. Common Law: Specific and General Intent
· Df cannot negate a General intent element of a crime, but may negate a specific intent element of a crime. 
i. General Intent
· A general intent crime is one that prohibits the commission of a wrongful act.
1. Examples
a. Breaking and entering: Knowing or reckless unlawful entry into a structure
b. Rape: sexual intercourse by force and against the will

ii. Specific intent 
· A specific intent crime is one, in addition to committing the basic wrongful act, the offender must act with a further mens rea, usually but not always involving “with intent to.”
1. Examples
a. Burglary: breaking and entering w/intent to commit crime therein
b. Larceny: unlawful taking of property w/ intent to deprive the owner thereof permanently
c. Attempt: act w/intent to commit the offense
d. The additional MR is the "Intent" part of the law or "With Knowledge"
2. HOOD assault and battery of a police officer while drunk. However, since these are general intent crimes voluntary intoxication is not an excuse	Comment by Mark Goshgarian: DO THISSSS CASSE 

b. MPC: Purpose and Knowledge only
· MPC provides that voluntary intoxication may be used to negate purpose and knowledge but NOT negligence and recklessness.

	Hypo: Man on a rooftop garden drinking. He just broke up with his GF Shirely. Seeing shirely walking out of a building below picked up a rock and threw it off the roof saying, "I hate you."
Statute:  Purpose to do great bodily injury
1. Voluntary act?
0. Yes, was not coerced and was not an involutary physical act
1. Does the law allow the Defendant to argue that he/she lacked some form of MR required for the offense because of voluntary intoxication?
1. Yes, can try to use proof of intoxication to prove that the man did not have the MR (Purpose) 
1. If such argument is allowed, will it work on the facts given?
2. Did he have the conscious object to do bodily harm by throwing the rock off the roof and saying "I hate you"?
0. No, Regardless of intoxication, he willfully threw the rock off the roof. Given that they had just broken up he had a motive to cause the individual bodily harm for the pain she caused him. Additionally, his statement "I hate you"  solidifies that he wanted to throw the rock at her. 
0. Prosecution: When you get drunk you are more likely to be aggressive and say/do things you will not normally do. Intoxication will more likely release the inhibitions. 

Hypo 2: Same as above, but when he sees his Ex walk out with friends he laughs maniacally and says "Heads up" pushes the rocks off the roof. 
Purpose to do great bodily injury
1. Does the law allow the Defendant to argue that he/she lacked some form of MR required for the offense because of voluntary intoxication?
3. Yes he can use the intoxication to negate it. 
1. If such argument is allowed, will it work on the facts given?
4. Yes, This is a better argument because it was not his conscious object to harm them. He thought it was funny. 
0. Is it often true that when intoxicated people's sense of humor changes to think this type of activity is funny?
0. It is more plausible that when intoxicated this activity is funny. When sober this would look more like aggression. However, drunk this looks like it would be funny for a person especially because they have drunken
Hypo 3: Same but no relationship. The person drinking all day and singing fight song. Throws chair off roof and it hits an individual.
Reckless endangerment
1. Does the law allow the Defendant to argue that he/she lacked some form of MR required for the offense because of voluntary intoxication?
5. No, because it is reckless endangerment there is a specific exclusion for reckless behavior. 
1. If such argument is allowed, will it work on the facts?
6. It cant move forward: however, if it was allowed there is an easy argument because the fact that he was drunk means that he was less aware of the significance of what he was doing
0. If allow intoxication defense for recklessness the defense would prevail too often. Intoxication will negate MR Recklessness because peoples awareness of the risks decrease

HYPO: X has been drinking all day; upset that his gf just broke up w/ him; asked to leave a local restaurant b/c his loud cursing is botering other customers; replies that he isn’t going anywhere; two police officers arrive to handle the situation; one lays a hand on X’s arm to move him outside; X takes a swing at the officer and a violent struggle ensues; X is charged w/ resisting arrest by a peace officer, an offense defined in this jdx as: resisting arrest by a peace officer by by force; cts have interpreted the offense to require that the D know the person making the arrest is a peace officer engaged in public duies; can X argue vol. intoxication to negate the required MR in this case? 
Analysis:
· under common law, X probably cannot use voluntary intoxication to negate MR, b/c the offense is likely to be deemed general inten—statute simply prohibits the wrongful act of resisting arrest; no further MR is required
· MPC on voluntary intoxication is clear in this case: the intoxication argument is available.  b/c the MR required is “knowledge, X’s attorney can argue to the jury that his intoxication prevented him from knowing that the person he fought w/ was a police officer. 




II. Involuntary Intoxication
a. DEF: Intoxication is involuntary if the accused took the intoxicant without awareness of its intoxicating nature or if the consumption was coerced. Along with extreme and unforeseen susceptibility to an intoxicant
b. In CL jurisdictions involuntary intoxication will negate specific and general intents; under the MPC it can be used to negate purpose, knowledge AND recklessness
c. Involuntary intoxication as an Affirmative Defense
i. In most jurisdictions the condition of involuntary intoxication effectively substitutes for the mental disease or disorder element of the insanity test 
ii. The accused must show that a major deficit in rationality or incapacity for control


BURDEN OF PROOF / JURY INSTRUCTIONS

· The prosecution bears the burden of proving all essential elements of an offense beyond a reasonable doubt. With respect to affirmative defenses, some or all of the burden of proof may be placed on the defense.
a. Right to Jury Trial
i. Df’s have a fundamental right to a jury trial unless the maximum offense is less than 6 months
b. Essential Elements
i. Proven by prosecution beyond a reasonable doubt. Determined by statutory def. of an offense, historical treatment of the issue policy issues for crim and evidence law.
c. Affirmative defenses. – Everything up to affirmative defenses in liability formula are defense arguments  (go to basic 
i. Burden of production on the defense; burden of persuasion on prosecution or defense. (depends?) Partly b/c defense will have huge evidentiary advantage w/ some defenses (insanity or EED for example b/c are dependent on subjective states of Df). 
ii. Patterson v. New York: Df tried to raise an EED defense after he saw his estranged wife half-naked at her fathers house with her ex-fiancé. With his friends gun, that he brought there, he shot the man in the head. Court ruled that for an affirmative defense that would bring the crime down, the individual bringing the defense has the burden of proof. 
d. Burden of Production
i.  The obligation of producing credible evidence concerning an issue in order for that issue to be considered by the fact finder. To be taken seriously.
ii. burden of coming forward w/ enough evidence to put a certain fact in issue
1. (for essential elements of the crime—look to statutory language—prosecution bears burden of production and burden of persuasion that D was at fault and acted criminally)
e. Burden of Persuasion
i. The burden of convincing the fact finder to a certain level of certainty once all of the evidence has been admitted.
ii. 3 Standards
1. Beyond a reasonable doubt (prosecution)
2. Clear and Convincing evidence
3. Preponderance of the evidence (more likely than not)
f. Presumptions
i. Statements of general truths that factfinders may use to assist them in making legal determinations, especially about MR
1. Mandatory v permissive inference – never a mandatory presumption if prosecution doesn’t 
2. Ex: A judge may tell jurors that they may infer from the possession of recently stolen goods (predicate fact), knowledge that the goods are stolen (legal conclusion).
3. Ex: shooting gun at head means purpose to kill?
· Facts: Defendnat had a gun, pointed it in the direction of the victim, and then pulled the trigger
· Mens Rea Required for murder: Purposeful killing of a human being
· Instructions: "In evaluating mes rea, you should understand that the law presumes that persons intend the natural and probable consequences of their actions"
 
1. Presumption assumption goes to the idea of a purposeful killing
2. Does it shift the burden of proof to the defense?
3. Yes, as soon as establish natural and probable consequences of their actions it shifts the proving that it was not purposeful. However, just by showing predicate facts it gives a presumption of murder that the Defense would have to rebut despite their being a good amount of evidence/situations when it was not purposeful
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