I. Punishment Theory.
	A. Moral Reasoning.
		1. Consequentialist – Considers consequences of decision, focus on deterrence.
			a. If a punishment does not serve to deter, it is ineffective.
		2. Nonconsequentalist – Considers only the crime itself, focus on retribution. 
			a. Crimes should be punished based on their individual wrongness, not overriding 				policy goals.
	B. Theories of Punishment.
		1. Deterrence – Criminals should suffer punishment in order to
			a. discourage further criminal harms,
			b. produce the greatest good for the greatest number of people (utilitarian),
			c. efficiently regulate the rest of society’s conduct
		2. Retribution – 
			a. Degree of punishment should be equal to that of the degree of culpability.
			b. Based only on the committed act and no other considerations. 
II. Liability Formula.
	
	A. Voluntary Act + Mens Rea + Additional Circumstances  Result + NO affirmative 		defense = Guilt. 

		1. Voluntary Act (Actus Reus) Requirement: The D voluntarily acted in a way prohibited 			by the 	criminal statute he is charged under. Can be affirmative act or omission to act.
			a. Affirmative Act: It is presumed any act is voluntary as long as it is not a result of 				coercion, unconsciousness, or reflex/convulsion. 
				i. Coercion: Martin, D was forcibly taken from his home by police to a highway 					while intoxicated and then charged with being intoxicated in public. No Act.
				ii. Unconsciousness (includes sleepwalking and hypnosis): Newton, D shot a 					police officer but claimed he had done so unconsciously after being shot himself – 				valid defense if true.
				iii. Reflex/Convulsion: Decina, Acts committed during a seizure are involuntary, 					but acts beforehand such as choosing to drive despite knowing the seizure risk 					and not reasonably mitigating the risk are voluntary. 
					-“Habitual” acts are also voluntary.
			b. Omission to Act: Must be a voluntary omission to act where there was a legal duty				to act and D had capacity to act. Legal duty to act: 
				i. Relationship. (Parent-child, husband-wife…)
				ii. Statutory Requirement (like paying taxes)
				iii. Contractual (Babysitters, child-care providers, lifeguards…)
				iv. Voluntary assumption of care (undertakes care or rescue for person in danger)
				v. Creation of the Peril (When D creates the risk of harm).
			*Jones v US – D not convicted of homicide of D's friend's kid from neglect because
			D had no duty of care for the child.
		2. Mens Rea Requirement: The D acted with a culpable mental state (guilty mind). Proof 			of a higher MR is always sufficient for proof of lower MR. 
			a. Model Penal Code MR: 
				i. Purpose: Person’s conscious object to engage in criminal conduct or cause a 					particular result while they are aware of the existence of such circumstances or 					believes or hopes they exist. 
					-Proof: Implicit in conduct or words (pointing a loaded gun and firing and/or						expressing intent to kill).
				ii. Knowledge: Person is aware that their conduct is of a criminal nature or that 					such circumstances exist and is practically certain that his conduct will cause a 					criminal result. 
					-Ex. Implicit in conduct (Blowing up a bomb on a plane, aware that that
					will cause death to others).
				iii. Recklessness: Person has subjectiv awareness of a substantial and unjustifiable 					risk and consciously disregards that risk. Awareness, risk, justification.
						-Proof of awareness of risk.
						-Proof of a substantial risk.
							*The greater the potential harm, the more careful we expect people
							to b.
						-Proof that the risk under the circumstances was unjustifiable. 
					-Ex. If you leave a dog in your car while not aware of the danger and it dies, 						you were not aware of the risk and so you did not consciously disregard it.
				iv. Negligence: A reasonable person would have (or should have) been aware of a 				substantial and	 unjustifiable risk. Gross deviation from the standard of care a 					reasonable person would follow in the situation. 
					-Notice of risk
					-degree of risk
					-lack of justification for risk.
				-Ex. Leaving a dog in the car was negligent even if not reckless, should know 						of heat death danger. 
				-Only objective MR. 
				v. Strict Liability – no MR needed and none explicit or implicit in statute.
			b. Common Law MR: 
				i. Maliciously: Purposely, knowingly, recklessly.
				ii. Willfully: Purposely, knowingly, recklessly. 
				iii. Wantonly: Knowingly or recklessly. 
				iv. Intent: Purposely or Knowingly
			c. Approach to analyzing MR in statutes: 
				i. Identify all possible MR terms in the criminal statute. Typically convert 
				common law term to MPC equivalent.
				ii. Identify the usual meaning of each MR term.
				iii. Analyze the statute to determine what elements of the statute each MR term					applies to and how the MR term applies to each element.
				iv. Analyze facts of the case to determine whether prosecution can prove the D 					acted with the required MR.
			Ex. Whoever threatens a peace officer with a deadly weapon with the purpose of 
			inflicting great bodily injury or immediate apprehension of such injury is guilty of fel.
				-Elements: threatens a peace officer with a deadly weapon, with the purpose of 
				inflicting great bodily injury, or immediate apprehension of such injury.
				-Element 1 requires a threatening act toward officer with a deadly weapon. MR,
				act must have been done with purpose of inflicting great bodily injury or inducing
				apprehension to victim. 
					-Is Peace officer SL? As in, did D need to know it was a peace officer? Legis
					intent, look to fact pattern. 
					-The peace officer and deadly weapon elements may be termed additional
					circumstances – prosecutor must prove it was an officer and deadly weapon, 
					but D MR doesn't matter.
			-Note: Courts may read in an MR term where there is none based on traditional 
			interpretations of the crime in the past, severity of penalty, and inherent notice of risk
			provided by prohibited conduct. For example, new offenses of theft imply MR 
			because theft usually does, the more severe a penalty the more a court will want
			MR for it, and if one carries grenades there need be no question of MR since it's 
			obviously illegal and dangerous.
			-Note: Some courts interpret MR very narrowly, most notably sex with minors. 
			Even though the criminality of the statute may be based on the age of the minor, 
			courts interpret it as SL and disregard reasonable thoughts on mistaken age.
			d. Mistake of Fact – D had a critical mistake about their understanding of the situation
			and therefore did not have the requisite MR.
				i. The mistake must relate to a material element of the offense where MR is
				required. 
				ii. If it doesn't, or if the crime is SL like speeding, mistake is irrelevant.
				iii. if it does AND mistake contradicts necessary MR:
					-Honest mistake = no requisite MR for P/K/R. 
					-Honest + Reasonable = no requisite MR for N.
				iv. D's usually admit to the crime but contend this or MoL as an argument under 					MR. Issue is still MR, but D is trying to show their MR was innocent.
				
			Ex.
				i. Regina v. Prince – D guilty because his mistake, that a girl was over 16, was a
				SL element while he had requisite MR for all other elements.
				ii. Garnett v State – 20 year old retarded man convicted of rape because girl's age
				was SL and he thought she was 16.
				iii. Morissette v. US – D's honest mistake that he didn't know that bomb casing 
				belonged to US is a successful defense to statute's knowingly converts MR.


				iv. D is cleaning at a building when she sees a bracelet in the trash. It's valuable.
				She tries to sell it, and when at trial for selling stolen property, she claims that she
				honestly thought it was abandoned and that she could claim it for her own.
				if statute needs her to know the item was stolen, her negligent unreasonable belief
				would render her innocent. if statute allows negligence, then her unreasonable
				though honest belief is not enough.
			e. Mistake of Law – A mistake concerning a rule of law unknown to most people.
			"Ignorance or mistake concerning existence or meaning of law generally will not
			excuse, except that ignorance or mistake about law may excuse if it negates MR req
			for the offense."
				i. Valid Defenses:
					-D doesn't have requisite MR due to mistake.
						*"Unlawfully" in statute.
						*Regina v. Smith-David – D not guilty of destroying his landlord's 
						property because he honestly believe the floorboards he built in the
						apartment belonged to him. 
					-D misled by a official and incorrect or later abrogated law.
				ii. Mistaken interpretation is not a defense. 
					-People v. Marrero – D thought he was a peace officer and could carry an 
					unlicensed, unloaded firearm. His mistake was not an allowable MoL def.
				iii. Public must be given a fair warning through clarity in the statute of what 
				conduct is forbidden.
					-Mcboyle v. US – D not convicted of transporting drugs in a plane because
					the statute was contextually referring to ground transportation vehicles and
					not airplanes.
					-City of Chicago v. Morales – D not convicted because statute that made 
					loitering with other gang members illegal did not give public sufficient notice
					of what is prohibited.
				Ex. "Knowingly violates federal finance campaign laws." What does knowingly
				refer to?
					-1) Knows that there IS conduct being committed OR 
					-2) Knows that there is law that prohibits the conduct?

		3. Additional Circumstances: Statutory circumstances that must be proven but are not
		Mens Rea requirements. 
		4. Causation: Requirement that the D’s conduct caused the harmful result. 
			a. Factual Cause (but-for) – Was D's act one of the links in the causal chain of events
			that caused the criminal act?
				i. Substantial Factor Test – if there are two causes, see if D's is a substantial one.
			b. Proximate Cause – Foreseeability – did death occur as D intended?
				i. Is there a close enough relationship between D's A and MR to make D 
				criminally responsible?
				ii. Two Approaches: 
					-Common Law: reasonably foreseeable.
					-MPC – "accidental or remote", intervening cause, unforeseeable harm.
				iii. Strategic Framing
					-D wants the facts more detailed and complex to make it seem the events
					were unforeseeable.
					-P wants to set the facts forth simply.
				iv. Tests:
					-Predictability. 
						*Predictable – Natural intervening causes, ordinary negligence.
						*Unpredictable – Gross negligence.
					-Normative assessment – social judgment of the wrong of D's conduct.
					Who is the most to blame, is it D?
			c. Transferred Intent – D's MR transfers to the unanticipated V. 
				i. Bad Aim – If D aims for A but kills B, D is guilty of killing B with MR
				transferred over from A.
					-Some jxes say that if D mistakenly kills B and also C as well, the intent
					is "used up" since it was used on A which was transferred to B. Others 
					don't care.
				ii. Result v Conduct – Also applies to non-result offenses (of which there is
				murder). includes assault.
				iii. Victim identity – if one purposely kills someone thinking they are the 
				intended V, no transferred intent. Premeditated purpose to kill. 
			d. Examples.
				i. People v. Acosta – D convicted of murder for the deaths of officers in two
				helicopters that collided while following D on a chase while he drove recklessly.
				Foreseeable that professional pilots would make a mistake in a chase.
				ii. People v. Arzon – D convicted of murder of a fireman when he set fire to a
				couch on the 5th floor, firemen  came, an unrelated fire on the 2nd floor killed a 
				fireman. It was foreseeable he'd put the fireman's life at risk with the 5th floor fire
				even if the 2nd floor one wasn't foreseeable.
				iii. State v. Shabazz – D convicted of murdering V after stabbing V even though
				doctor was negligent and this led to V's death. D really to blame, not doctor. 
				Ordinary negligence does not interrupt D's fault.
				iv. State v. McFadden – D convicted of two counts of involuntary manslaughter
				for the driver of the car he was racing and a baby in car the other racer hit.
				Accident from racing foreseeable, common participant.
				v. Commonwealth v. Atencio – D played Russian Roulette with V. D shot
				and nothing happened, but V killed himself. Convicted because D mutually
				encouraged V to play a game that D had a duty to not participate in.
				vi. People v. Warner-Lambert – gum factory exploded after company warned
				of danger. The existence of chemicals in the air is not a sufficiently direct cause
				of the explosion and death – the spark of the fire is. D not convicted.
				vii. Commonwealth v. Root – D and V racing on a highway, V goes on opposite
				side of road to pass D. V killed. D not convicted because V swerved and caused
				his own death.
				viii. D sends a bomb to his boss, intending to kill. The bomb goes off, but boss 
				isn't hurt too badly. He panics, gets up, hits his head on something and collapses.
				a security guard doesn't hear his cries for help negligently, a dispatcher gets the
				location wrong. D would argue the fault lies with them because the bomb didn't 
				kill boss. Probably not a winner.
		5. Affirmative Defenses: Doctrines such as self-defense, insanity, involuntary 				intoxication. Must have enough evidence for a reasonable doubt.
	 
III. Homicide.
	A. Categories: 
		1. First Degree Murder:
			a. Premeditated Purpose to Kill.
			b. Enumerated Felony Murder.
		2. Second Degree Murder: 
			a. Purpose to kill without premeditation or provocation. 
			b. Depraved heart murder.
			c. Inherently dangerous felony murder.
			d. Purpose to do great bodily harm.
		3. Voluntary Manslaughter (Purpose + Provocation)
		4. Involuntary Manslaughter (gross negligence, Negligent Homicide).
	B. MR Analysis:
		1. Is there a purpose to kill? If so, address:
			a. Premeditation + purpose to kill = 1st degree.
			b. Purpose to kill without premeditation or provocation = 2nd degree murder.
			c. Purpose + Provocation = voluntary manslaughter.
		2. No purpose to kill but MR offense:
			a. Depraved heart murder.
			b. Involuntary manslaughter.
		3. Felony Murder
			a. Enumerated Felony Murder – 1st degree.
			b. Inherently dangerous felony murder – 2nd degree.
	C. Purpose to Kill Homicides: Murder.
		1. Purpose to Kill – Conscious object to end the life of another.
			a. May be inferred from intentional use of a deadly weapon on a vital part of the body				or by words.
				i. A bat aimed at a leg doesn't show purpose to kill, a gun to the head does.
			b. If there is a purpose to kill, then look for premeditation (1st degree) or provocation 				(voluntary manslaughter). 
		2. Premeditated Murder (1st degree). Purpose to kill + Premeditation. Premeditation: 
			a. Carroll Approach: No time is too short to demonstrate premeditation – in Carroll, 
			five minutes after a heated confrontation was enough premeditation time for D to kill
			his wife and be convicted of 1st degree murder.
				-Juries have great discretion in determining the adequacy of premeditation. This 					discretion basically allows them to decide whether one is deserving of a						premeditated murder charge so long as purpose to kill is established. 
				-Basically, virtually no time needed to premeditate and jury gets to decide 
				if D is getting a harsh sentence after purpose to kill established.
			b. Guthrie Approach: Premeditation is the result of calculation and reflection – in 				Guthrie, a mentally disturbed man stabbed victim in neck due to victim’s teasing.  
			Found not to have considered and weighed his decision to kill, so no premeditation.
				i. Anderson Factors demonstrating some period of calculation or reflection on 					killing – TIE THEM BACK TO CALCULATION OR REFLECTION: 
					-Timing/Planning activities – The more time elapsed between decision to kill 						and killing, the more a degree of reflection to kill.
					-Motive – Relationship between V and D and thus motive with which D acted
					to kill demonstrating degree of reflection.
						*Careful, motives like killing for money are good for reflection but others
						like avenging one's honor are bad motive for reflection.
					-Manner of killing – If cold-blooded, premeditation, but if indicative of
					passion killing due to brutality or excessiveness or lack of an escape plan 
					then no requisite degree of reflection to kill.
		3. Purpose to Kill without Premeditation or Provocation. 
			a. How?
		4. Provocation (Voluntary Manslaughter).
			a. Purpose to kill + Provocation. (Can’t have both provocation and premeditation). 				Provocation requires that D act with purpose to kill while actually and reasonably
			provoked. If so, murder becomes manslaughter. 
			b. Common Law Provocation requires:
				i. Actual Provocation: D was objectively impassioned or in a strong state of
				emotion when he acted.
				ii. Reasonable Provocation: A reasonable person in D’s situation would have been 				similarly impassioned as to be sorely	tempted to kill. 
					-Note that the consideration of "cooling-off" period is subsumed under
					reasonable provocation.
			c. MPC Provocation requires: 
				i. D must have been suffering from an extreme emotional disturbance for which					there was a reasonable explanation or excuse. Reasonableness is determined
				from the viewpoint of a person in the D’s situation under the circumstances as
				D believed them to be.
			d. Common Law Approaches: After determining that D had purpose to kill by acting
			with conscious object to end V’s life, determine actual provocation and reasonable 				provocation. Reasonable provocation depends on the jurisdictional approach: 
				i. Categorical/Girouard Approach:  Judge decides if jury can consider provocation 				based on if incident falls into one of several categories: mutual combat, 						extreme assault and battery on D, injury or serious abuse to a close relative, illegal 				arrest of D, sudden discovery of spouse’s adultery. (Realistically, it's either 					serious physical assault on or sexual wrong done to D of a loved one.						Otherwise, judge decides.
					-Courts may not permit arguments for provocation if cooling-off period 						elapsed.
					-Words alone are not sufficient provocation, but can be if combined with
					prior assault. Even if it is a mother angry about a coach discriminating
					against her kid, a categorical jurisdiction would still contend words aren't
					enough.
					-Ex. Girouard v. State – Man kills wife after she verbally taunts him. No 
					prov – D was actually provoked, but it was "unreasonable" as words 
					are not enough and no categories were met.
				ii. Discretionary/Maher Approach: Juries have more discretion in deciding 
				provocation claims by examining totality of circumstances and determining if
				D was actually and reasonably provoked. 
					-Judge does minimal gatekeeping, jury usually determines reasonableness.	
					-Jury decides if a reasonable person might be sorely tempted to								kill in such circumstances. Jury can decide whether a cooling-off period has
					elapsed or if there was a “rekindling” of the spark of original provocation at
					the moment of killing.
					-Words alone may be enough.
					-Ex. People v. Maher – Man shoot wife's suspected adulterer in ear after 
					watching them go in then exit the woods. Jury decides.
			e. Extreme Emotional Disturbance (MPC)
				i. D acted under an 1) extreme emotional disturbance 2) for which there is a 					reasonable explanation or excuse.
					-An EED is extreme enough to disturb normal decision-making processes and 						is often easy to establish. The reasonableness of the explanation or excuse						must be examined from the viewpoint of a reasonable person in the actor’s 						situation under the circumstances as they believe them to be. Cooling-off time 					and provoking event unneeded as psychological processes internal to D are 
					considered. 
						*Subjective: Reasonableness to be determined from viewpoint of person
						in D's situation under the circumstances as he believes them to be.
						*Objective: Emotions for which there are a reasonable explanation 
						or excuse. 
					-Casassa: D killed girl he stalked excessively, tried to argue EED. It was true
					he was under EED, but there was no reasonable explanation as his thought
					processes were so peculiar and unique to him.
					-The second element is seen as an open invitation for the Prosecution and 
					Defense – Prosecution would argue on objective element and argue a
					reasonable person would not act like D, Defense would argue on subjective
					element and say D’s specific emotions should be taken into account due to the
					analysis being under the viewpoint of someone in his situation under 							circumstances as he believed them to be. 
	D. Reckless/Negligent/No Purpose to Kill Homicides
		1. Depraved Heart Murder. 
			a. Rule: recklessness + extreme indifference to value of human life. 
				i. Was D aware of a substantial and unjustifiable risk and did D consciously 					disregard that risk? 
				ii. Did D act with extreme indifference toward human life? If not, reckless 						manslaughter rather than murder. (R ML is just without extreme indifference)\
					-The less justification and more awareness  indifference
					-"Extreme dangerousness"
					-"imminently dangerous risk of death"
			b. Protopappas: Issue is subjective awareness and extreme indifference to value
			of human life. Warning facts: Patient’s medical history, death of first patient, 
			refusal to change methods, ignore co-workers, awareness implied.
				i. Convicted of depraved heart murder for administering the drug cocktails,
				both his affirmative acts and his omission to acts when danger arose made
				him extremely indifferent to human life.
			c. Fleming: Man driving wrong direction 75 mph in 30 mph while super drunk, 				extreme indifference to value of human life. DHM.
		2. Involuntary manslaughter (negligent homicide). Requires that a D demonstrate
		gross negligence as to the risk of death, meaning their conduct was a gross deviation
		from a reasonable standard of care.
			a. Gross Negligence ?
				i. Degree of risk was significant.
				ii. no justification.
				iii. Awareness – a reasonable person should have been aware of risk.
			b. D’s conduct constituted gross negligence (more risk, less justification than					ordinary negligence). 
				i. General reasonable standard not specific to individuals. All people must
				live up to this standard. 
				ii. Perception priorities – D didn’t have awareness of risk but should have 
				based on warning facts. They had other non-justifiable priorities that
				restricted perception of risk. 
				iii. Williams – Child toothache, parents didn’t take to hospital for fear of lose
				child, voluntary manslaughter because reasonable person would or should 						have been aware of the risk to the child. 
	E. Felony Murder:
		1. Rule: A person is guilty of felony murder if, while committing a felony, they cause 			death to another. Act with MR for lesser crime (bank robbery)  Results in greater
		crime (death) = Guilty of Murder. Two approaches: 
			a. Enumerated Felony Murder: (statutory designated murders, 1st degree murder).
				i. Robbery, arson, rape, kidnapping, burglary, attempts at such. If D committed 
				the charged felonies and death was caused by commission of the felony, then 
				felony murder.
					-Stamp – D convicted of murder after robbing a manager of a bank. heart 
					attack caused death, felony murder.
			b. Inherently dangerous Felony Murder (2nd degree)
				i. D liable when the act was inherently dangerous to human life as interpreted by 					the abstract statutory definition of the crime rather than the crime as interpreted in 				the specific case, the act was done for the purpose of committing a felony, and 					D’s acts resulted in death.
					-In Phillips, D told parents that he could cure daughter from eye cancer,						failed and child died. Not felony-murder because the felony of grand theft is
					not inherently dangerous by definition due to its fraud aspect.
	F. Burden of Proof.
		1. Prosecution has burden of production and burden of persuasion beyond a reasonable
		doubt for all elements of the offense but not for affirmative defenses (mostly).
			a. Once D has met a burden of production of an affirmative defense to raise a 
			reasonable doubt, burden of persuasion falls back on prosecution (mostly).
		2. Presumption – Is there a statutory presumption for an essential element of the offense?
			-If so, the statute is unconstitutional.
			-Presumptions are dangerous because the Prosecution can simply say based on a 
			predicate fact, you can find conclusion. Turns the burden of proof over to D for
			rebuttal based on a simple presumption.
		3. Burden of proof could be a tie-breaker. If not sure after analysis, burden of proof
		goes against prosecution and D acquitted.

IV. Attempt.
	A. Rule: MR for attempt (Purposeful Act) + MR for underlying offense = Attempted offense.
	B. Result Offense v. Conduct Offense:
		1. Result offenses – those which have an explicit statutory requirement that to be guilty 
		accused must cause a physical harm to persons or property (excepting rape).
			a. Rule: D needs purpose to accomplish the result along with other required MR for 				offense in order to be guilty of an attempt result offense. Example: Attempted 					murder, purpose to kill + no death.
			b. D cannot attempt non-purpose to kill homicides. 
			c. Smallwood – D knows he has HIV and rapes 3 Vs. Not guilty of attempted murder,
			no evidence of purpose to kill. HIV is not as certain to kill as a gun to the head. If he
			shouted his intent to kill her through HIV that'd be different.
		2. Conduct offenses – offenses that do not require physical harm to persons or property
		to be guilty of the offense. May be physical harm, as often the case with rape or risky
		driving, but these are still conduct offenses
			a. Rule: D needs purpose to commit the act on which criminal liability rests (attempt				MR) + MR for other elements of the offense (conduct MR). Example: Attempted 
			burglary in a residence = MR for stealing + purpose to enter the residence. Example:
			Attempted possession of drugs, knowing that the bag contains drugs + purposely
			trying to physically take the bag. Example: attempted dangerous driving = 
			negligent regarding car's mechanical safety + purpose to drive.
		3. SL offenses: Say, for example, felony for any person  over 18 to have sex with  any
		person under. This is a conduct offense, so D must have a purpose to commit the part of 			the crime that has criminal liability and match any other parts with appropriate MR. Let's
		say D had purpose to have sex with V – irrelevant if he knew V was under 18, SL.
	C. Act requirement: 
		1. Mere preparation is not enough to be liable. 
			a. Abandonment/renunciation (MPC). Complete and voluntary renunciation
			of the criminal purpose before dangerous proximity to committing the crime, even
			if after a substantial step.
			b. One can't renounce the crime after committing an act, as in if the bank robber
			felt he didn't get a good enough haul for the crime to be worth it. The point 
			of no return is when crime about to be done.
		2. Substantial step (MPC) – substantial step strongly corroborative of actor's 
		criminal intent.
			a. All the things that have been done, not what is left to do.
			b. US v. Jackson – convicted because group took a substantial step to rob a
			bank on two previous occasions and had guns and masks.
				i. D could argue that they were just posturing and didn't really mean to
				rob it since they kept finding excuses not to.
		3. Dangerous proximity to success (common law) – objectively dangerously close to 
		committing the offense. 
			a. How much there is left to do, not how much has been done. 
			b. People v. Rizzo – Ds intended to rob a guy they were looking for. Not guilty
			of attempted robbery because they never found him nor was he in the area.
	D Impossibility – D is convicted of an attempt if D believed the missing element was
 	true.
		1. ID the missing element in statute first.
		2. Elements: 
			a. Sufficient act for attempt.
			b. MR for underlying offense.
			c. Hypothetical reasoning with respect to any missing element.
		Ex.  People v Dlugash – D convicted of murder after D shot V multiple times when
		he thought V was already dead.
			a. Act: Shooting gun at V.
			b. MR – Purpose to kill evidenced by shooting gun.
			c. Missing element: Had V been alive like D believed (the jury found), D would
			have killed V. 
		Ex. Drug dealing – Say D dealt white powder thinking it was coke. He literally cannot
		be convicted for selling cocaine because he did not. However, he ATTEMPTED to sell
		what he thought was cocaine.
			a. Act: Selling "Cocaine"
			b. MR: Purpose to sell cocaine.
			c. Missing element: Had it been actual cocaine, D would have been guilty.
	E. Approach: 
		1. Conduct v. Result
		2. Corresponding Rule.
		3. MR for underlying offense.
			a. Statutory interpretation
			b. Application of facts.
		4. Voluntary Act requirement.
			a. Dangerous proximity
			b. Substantial step

V. Self-Defense. (affirmative defense)
	A. Rule : D may use self-defense if he 1)honestly and 2)reasonably fears he faces an
	1) imminent and 2)unlawful threat and 3)use of force was necessary and proportionate to 	threat. (D has burden of production, shifts burden of persuasion to prosecution afterward).
		1. Determination of reasonableness is based on circumstances facing D or his situation.
		Past experiences might make one better able to predict danger.
			a. People v. Goetz – D shoots 4 teens after they ask him for 5 bucks. D had prior
			experience with muggings but this time his response was disproportionate to the
			danger. 
			b. State v Kelly – D had BWS. Husband ran towards her, she stabbed him with
			scissors and he died. Jury should have been instructed on BWS because
				i. Without it, D looked dishonest. Why  else would she stay in an abusive
				relationship? BWS is a frame of mind the lay person won't understand
				unless an expert explains it to them, it should be considered.
				ii. BWS also might have allowed her to predict that violence was incoming,
				thus she responded proportionately to an imminent threat.
			c. Keep in mind that a mere appearance of a weapon isn't enough for deadly force – 
			must be some indication the other is going to wield it. Also, deadly force is 
			authorized for perhaps non deadly offenses such as rape and kidnapping, extreme.
		2. Imperfect self-defense – D honestly but unreasonably believes in imminent threat
		is grounds for voluntary manslaughter.
		3. Transferred intent – No liability for injuring another if self-defense was not grossly
		reckless, although the courts have not really defined that outer limit of going overboard.
		4. Retreat Rule – A D is under an obligation to retreat from a confrontation when 3 
		prerequisites met: 
			a. Innocent party is facing a deadly threat
			b. Outside the home, and 
			c. wishes to use deadly force.
		Once met, D has an obligation to retreat when actor uses force in response that he knows
		is deadly and the actor knows he can retreat in complete safety.
			a. Some jxes REQUIRE retreat, some say one can wait until threat is imminent.
		5. Parties and Rights – 
			a. Innocent party's use of deadly force triggers a possible retreat obligation.
				i. State v. Abbot – neighbors fight over driveway paving. D ends up with axe
				and 3 neighbors injured. Result: remand and give instruction on retreat – it was 
				unlikely D could have retreated in complete safety in this situation.
			b. Aggressor's use of force (the one responsible for starting the violent conflict)
			triggers obligation to withdraw. Aggressor can't use self-defense justification unless
			he renounces or withdraws from initial violence.
				i. US v. Peterson – Victim comes to D's home to steal D's windshield wipers. D 
				comes out, threatens V, goes back inside, comes out with a gun and threatens to 					kill V. V waves a lug wrench at him, D kills V. Even if V started the initial 
				confrontation, D reinitiated when he came outside with a gun and egged V on.
				no Self-defense, D aggressors and had the obligation to withdraw. 
		D 	c. MPC "Last Wrongdoer Rule" – 
				i. Original aggressor (makes conflict violent) has right of SD against wrongful
				escalator. Say, if there's a fistfight started by D and V pulls out a gun. D has 
				right to defend there.
				ii. Wrongful escalator (escalates conflict from non-deadly to deadly) cannot use
				defense of self-defense and has obligation to withdraw. ?
			d. Common law 
				i. Original aggressor cannot use deadly force even in response to wrongful 
				escalation and has an obligation to withdraw.
			e. If there is no clear initial aggressor, violent words can be enough to be the 
			initial aggressor.
		6. BWS
			a. Can use for honest belief and reasonableness, but remember that reasonable
			people do not have syndromes.
			b. Differentiate between using syndrome to permit D's behavior and syndrome
			to shed light on D's perceptions.
			c. Might indicate D is better able to predict future violence.
			d. Prosecution can argue that syndrome simply made D highly sensitive and self def
			was not objectively reasonable.
		7. Law Enforcement use of Deadly Force – Can use to arrest a fleeing felon when
			a. probable cause the suspect committed a felony
			b. Probable cause that deadly force necessary to prevent suspect escape and
			c. probable cause the suspect posed a significant risk of death or serious injury.
		8. Approach 
			a. State Rule.
			b. ID situation: 
				i. Innocent v Aggressor
				ii. Original aggressor v wrongful escalator
			c. Parties and rights – define parties' status and obligations. 
			d. Apply self-defense rule to facts.
					
VI. Intoxication. 
	A. Is an intoxication argument legally available to D? 2 approaches to raising Intoxication: 
		1. MPC Approach – P and K, intoxication is a valid defense. R and N, not a valid def.
		2. Common law approach – intoxication is not a valid defense for general intent crimes,
		only valid for specific intent crimes (crime with some further specific purpose). 
			i. Only valid defense with respect to specific intent element in offense.
	B. Will the defense work?
		1. MPC – Did D actually act with requisite MR? If MR required P or K, defense works 			assuming the intoxication based on the facts kept D from being able to form purpose or
		knowledge.
		2. Common law – Did D have the mental capacity to commit the specific intent portion of
		the offense? If specific intent crime, defense works. 
			a. General Intent Crime – One that simply prohibits the commission of a wrongful act
			These may have explicit MR, but if not, one will be read into the offense.
				i. Breaking and Entering – describes only wrongful act of entry.
				ii. Rape – Sexual intercourse by force and against the will of another. (Negli
				is read into it with respect to against the will).
				iii. Manslaughter (including depraved heart).
			b. Specific Intent Crime – Offender must commit basic wrongful act and also act
			with a further mens rea usually involving some variation of "with intent to". 
				i. Burglary – it not only describes unlawful entry into a structure, but intent
				to commit a crime therein.
				ii. Attempted Rape – an act done with intent to commit sexual intercourse
				by force and against the will of another
				iii. All Attempts and accomplice liability. 
				iv. Premeditated homicide.
	C. in General, 
		1. intoxication is a good defense to premeditation.
		2. intoxication might support idea D acted purposely – alcohol fuels emotions, makes it
		more likely one will retaliate with purpose MR. Alcohol is a disinhibitor.
		3. When considering recklessness (assuming MPC jx or recklessness MR in specific 			intent statute, consider a sober person in D's position. 
			a. Depraved heart murder – substantial 
	Ex. People v. Hood – D was drunk and resisted arrest. D pulled out officer's gun and shot 
	him in the leg. No intoxication defense because one who commits assault has the requisite 
	intent to be convicted of the offense.

VII. Insanity. 
	A. M'Naughten Rule – Because of mental disease or defect, D does not know the nature of
	their actions OR does not know that the actions are wrong. Not part of MR analysis.
		1. Mental disease or defect, Two Analyses: 
			a. McDonald Test: 
				i. D suffers from abnormal mental condition that
				ii. Substantially affects mental or emotional processes AND
				iii. Substantially impairs behavioral controls.
					-D's life apart from offense is a good indicator.
			Ex. Guthrie – Has a mental disease or disorder under this test.
			Ex. Casassa – Same.
			b. APA Test
				i. D suffers from severely abnormal mental condition that
				ii. Grossly and demonstrably affects their view of reality 
					-Can't be drug induced.
			Ex, Guthrie – Does not have a mental disease or disorder here because
			D was still in our reality.
			Ex. Casassa – Does not have a severely abnormal mental condition because
			it is normal to be sad after a breakup. He is an exaggeration of emotions
			that are normal but has not broken with reality.
		Note: Psychopathy is not a mental defect or disease, they are not capable
		of empathy.

		2. D does not know the nature or quality of his action. OR.
			a. D usually always knows the nature of their action, this probably won't
			come up cause they usually know they're pulling a trigger to kill someone.
			b. Exception – D doesn't think V is human.
		3. D does not know that their act is wrong.
	B. In general: 
		1. Insanity v Competence to stand trial.
			a. Insanity – is the person insane at the time of committing the offense?
			b. Competence – Is the person sufficiently oriented at time of trial to understand
			what is happening AND able to assist counsel?
		2. Civil commitment v criminal punishment.
			a. Civil: Involuntary commitment because person is a threat to others.
	C. Examples.
		1. M'Naughten – Shot V thinking that torries were after him.
			a. He had a mental disease or defect according to McDonald but not APA.
			b. He knew the nature of what he was doing when he took the gun and shot 
			the prime minister's assistant.
			c. At the time of the act he probably did not know what he was doing was wrong
			because it was self defense in his head. Running away after the crime is consistent
			with fearing tory reprisal.
		2. Yates – Post-Partum depression and psychological issues. She was diagnosed 
		with this before giving birth to 5th child. Drowns all her kids to save them from Satan.
			a. Mental disease or defect under McDonald and APA.
			b. She knew she was drowning and killing her kids.
			c. She did not know the act was wrong because she thought she was saving her kids.
	
VIII. Accomplice Liability.
	A. Direction of an innocent or non-responsible actor.
		1. Elements: 
			a. Primary act committed by a non-responsible party.
			b. Directed by another.
		Ex. Sending attack dog to hurt passerby.
		Ex. D uses mentally incompetent person or child to commit a crime.
	B. Accomplice liability (aider and abettor)
		1. Rule: D must commit 1)an act which actually does promote or encourage the primary
		actor's offense 2) with Purpose to promote primary actor's offense 3) and with the MR
		necessary for the offense.
		2. Elements: 
			a. ID Primary actor guilty of offense.
			b. D has an act that actually promotes or encourages primary actor's offense.
				i. Prior agreement + presence, agreeing to aid. No actual action is required.
			c. MR (2 MRs)
				i. Purpose to promote the conduct.
				ii. D has MR necessary for the offense just like primary actor.
			d. Unanticipated crime: D encourages primary actor to commit crime A and has full 
			accomplice liability for crime A (act + MR) BUT primary actor commits crime B. Is
			D an accomplice for crime B?
				i. MPC – accomplice is not liable for unanticipated crime.
				ii. Natural and probable consequences rule – convicted if crime B was 
				foreseeable consequence of encouraging crime A.
		3. Examples. 
			a. Hicks v US – D is convicted of 1st degree murder because he encouraged shooter
			when he said take off your hat and die like a man to the victim.
			b. Wilcox v Jeffery – 
				i. Primary actor – Musician liable for underlying offense of playing an illegal
				concert. 
				ii. Acts of promotion or encouragement – Attended event, purchased ticket, 
				applauded Hawkins  in article.
				iii. MR – must be his purpose that musician performs.
			c. State v Gladstone – D not convicted because he helped buyer buy the weed. D
			did not have requisite MR – he must have helped seller sell the weed to be an 
			accomplice in selling drugs. No evidence of connection or business between him
			and Kent.
			
IX. Rape
	A. Elements: 
		1. A specified sexual act or acts,
			a. Including between those who are married.
		2. Victim nonconsent,
			a. Any victim under legal age, unconscious, coerced, or mentally handicapped					 cannot give consent.
			b. Two views on Silence: 
				i. Verbal or physical protest required; silence = consent.
				ii. Clear and affirmative agreement required; silence does not indicate consent.
		3. Proof of D's culpable disregard for victim's nonconsent. (Two Approaches):
			a. D used extrinsic force (including threats) to accomplish sexual act (extrinsic force 				jx) or
			b. proof that D proceeded with the sexual act under circumstances that demonstrate at 			least negligent disregard for the victim's nonconsent. (nonextrinsic force jx)
	B. In General:
		1. Physical Resistance is not required, but helps establish nonconsent.
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