Criminal Law- Outline 

Pillsbury



Culpability- Blameworthiness  

The Liability Formula 
Act + MR + Additional Circumstances -> Result w/o Affirmative Defenses = Guilt 
Must be a voluntary act (or omission to act if there exists a legal duty) with the required mens rea under additional circumstances (if they exist) that lead to result without any affirmative defenses 

Actus Reus- Culpable conduct

The Requirement of Voluntary Action 

Criminal liability requires that a defendant commit a voluntary act that is conscious, uncoerced, and not the result or reflex/convulsion. It may be an affirmative act or omission to act where there was a legal duty to act. 

Affirmative Acts 

The law presumes that any act is voluntary as log as it is not a result of coercion, unconsciousness or reflex/ convulsion. 

Physical Coercion 
Martin v. State 
Officers arrested Martin at his home and brought him onto a highway, where he manifested a drunken condition by using loud and profane language 
The court reversed the conviction of being drunk on a public highway saying an act cannot be considered voluntary if one was coerced or forced into performing that act
Acts must be voluntary- the police produced the crime by taking him into public and off private property 
Look at the way the law was written- the verbs will indicate which acts have to be proven voluntary 
∆’s friends spike his drink without him knowing, and ∆ gets very drunk and loud but obnoxious refusing to leave restaurant. 
He is not held liable because he did not voluntarily get drunk 

Unconsciousness 
Include sleepwalking and hypnosis  
People v. Newton 
A police officer was killed in a dispute with Newton, in which he was shot as well. Newton claims he did not have a gun and was shot first, sending him into an unconscious state, in which he shot the police officer. The other officer claims he had a gun and shot him first during a struggle and then Newton was shot in that struggle. 
The court reversed the case and sent back to the lower court for a retrial. They based their reasoning on the prejudicial error in the trial court’s failure to instruct the jury on voluntary act requirements such as the subject of unconsciousness as a defense. The court held that if someone is unconscious during the act, then it was not voluntary. 
Ex: sleep walking 
The importance of story and proof will then become more important in the retrial for both the defense and prosecution. Story- describing in a concise, complete, and compelling manner what happened. Proof- proving based on the facts that your story is in fact true. 

Reflex/ Convulsion 
Acts committed during a convulsion are generally not voluntary 
Unless the involuntary act is proceeded by a voluntary act 
Decina-  the defendant had an epileptic seizure while driving a car. Ones awareness of a condition which they know may produce dangerous consequences, and disregard of the consequences, renders them liable for culpable negligence. 
If you knowingly put yourself in a state that might create non-voluntary actions that might cause harm, you are then culpable. 
Being drunk, driving with epilepsy, etc. 
If unknowingly do so such as being tricked to drink alcohol, then vomit, then you are not culpable.  

Habitual acts are considered voluntary 
Police officer carries her weapon both on and off duty. She goes to the courthouse when she’s off duty, searched by security, find the gun, and arrest her for bringing a weapon into the courthouse. 
This is a voluntary act even though habitual 

Omissions 
Must be a voluntary omission to act where there was a legal duty to act and the defendant had the capacity to act 

Legal Duties: 
Legal duties are either imposed by: 
a statute, 
statute has to require a duty to do something 
immediate family/ status relationship, 
parent-child, husband-wife, caregiver-child
contract, 
babysitter, doctors 
assumption of care/ rescue, or 
voluntarily takes upon themselves to care or rescue 
responsibility from causing original harm
created the harm in the first place 

Jones v. United States 
Jones had the means to care for deceased Anthony, son of Shirley, but omitted from doing so. It is contested whether or not Shirley lived with Jones or if Shirley was paying Jones to care for Anthony. 
The court held that to convict a D for the omission to act, one must prove without reasonable doubt that there was a legal duty. The jury in this case was not instructed on the necessity of finding a legal duty, so therefore the case was reversed and remanded. 
Since Jones had the means it shows voluntary failure to act, but we still have to prove the legal duty. If she didn’t have the means, then it would be in-voluntary failure to act. 
We don’t have the Good Samaritan law mainly because the US puts high importance on individual freedoms. 

Mens Rea- Culpable Mental States 

Basic Concept: Mens Rea regards the nature of the choice to act, and is the “guilty mind” (mental state) that is required along with the voluntary act for criminal liability  (difference between common law and MPC interpretations)   

Common Law Mens Rea Terms 

Maliciously, Willfully, or Wantonly 

Regina v. Cunningham
D wrenched a meter off a gas pipe with the intent to steal the money in the meter. The gas then seeped through a wall asphyxiating the neighbor. D charged with unlawfully and maliciously causing neighbor to take certain noxious gas and thereby endangered her life. 
The court held that the conviction be quashed as trial judge made an error by wrongly defining maliciously as “wicked- something which [the ∆ had] no business to do” and knew he had no business. The court claimed the jury should have been instructed that maliciously means to have the actual intent to cause the harm and acted recklessly in the sense that he foresaw the particular kind of harm could result from that act and still engaged despite the risk. 

Regina v. Faulkner
Sailor went to steal rum from the ship, he lit a match since it was dark so he could see better, and some of the rum caught fire, burning the whole ship down. 
The court held that the act done must be intentional and wilful, and that person doing the act must have knowledge injury would be the probable result of the unlawful act, and yet still did the act reckless of such consequences. This court overturned the ruling saying the direction was again wrong. Just because the initial act was unlawful (stealing) doesn’t make the accidental, unforeseen consequence of that act (ship burning) malicious, since the result (burning of the ship) was not a probable result of of that act (stealing) nor an intended one. 

Translating Common Law MR terms into MPC definitions: 
Maliciously= purposely, knowingly, recklessly
Willfully= purposely, knowingly, recklessly  
Wantonly= knowingly or recklessly 

MPC definition 

Purposely- conscious object (desire, aim, intent) to achieve certain result OR engage in certain activity  
Knowingly- awareness of certain facts or circumstances; awareness that certain result is substantially certain to occur 
Recklessly- Conscious disregard (awareness) of substantial and unjustifiable risk (no overriding necessity for the risk taking). 
Assess level of risk taking by ∆ (objective dangerousness); asses justification for ∆’s risk-taking, if any; assess ∆’s awareness of risk facts (risk facts = facts that indicate danger in the situation) 
Negligently- should be aware of the risk, that is substantial (gross deviation from standard of care of a reasonable person), and is unjustified. 
Objective 
Proof of higher MR always sufficient for proof of lower MR 

Approach to analyzing MR in statutes 
NY Statute for Burglary 
“knowingly entering or remaining unlawfully in a building with intent to commit a crime therein… when the building is a dwelling” 
Knowingly- applies to “entering” or “remaining” AND to “unlawfully” 
Intent (purposely)- applies to “with intent to commit a crime therein” 
Different ways to interpret “dwelling” element: 
Strict liability that it was a dwelling OR 
Knowledge that it was a dwelling 

Mistake of Fact 
Defendant is claiming they had a different state of mind than the one presumed, they believed the facts to be different, so they didn’t have MR.

Mistake of Fact is a valid defense when the mistake negates the necessary MR for an essential element of the offence. 
Did defendant’s mistake relate to an essential element of the offense that required MR? If so, did the mistake negate that MR? 

If defendant is charged with violating a statute that has: 

Mens Rea Rule		=	Mistake of Fact Rule 
(needed to convict)			(mistakes that will excuse) 

Purpose, Knowledge, 	=	excuse for any honest mistake 
Reckless, re element X		re element X 

Negligence re X		=	excuse for honest & reasonable 
					mistake re X

Strict Liability re X 		= 	NO excuse for any mistake re X
 
Regina v. Prince
Prince took an unmarried girl from her family (presumably had sex with her), and was under the impression she was 18, when in fact she was 14. Since his belief was reasonable the issue is, is there a mens rea requirement to the element of age in the given statute? 
The court held that there does not need to be a mens rea element for the element of age, stating that the act of taking a girl that was in another possession and in that others care is wrong in in of itself. Since Prince knew he was taking the girl from another, he had the mens rea to commit the moral wrong, and the mistake of her age is not a valid defense. This moral wrong makes it fair and right to punish. 
There need not be a crime committed but rather a moral wrong done that is wrong in itself 
The dissent disagreed stating that in order to punish there must be some crime committed, and if the D had the required mens rea for the lesser crime, and ended up committing a greater crime, then they would be guilty of the greater crime. The dissent claimed that the crime could not be punished as the taking of someone over 18 is not a crime, and therefore you cannot push it up to a greater crime when the defendant learned she was 14. 
There needs to be some lesser crime committed in order for one to be guilty of the greater offense 

People v. Olsen 
Shawn was 2 months from her 14th birthday and was either forced into having sex, or had sex with Olsen and Garcia (facts disputed). Olsen was under the impression she was 16. The issue of this case was whether MR was required for the element of age under §288 (a), which holds MR for the sexual nature of the conduct. 
The court held that there was no MR requirement for the element of age. The court explained that had the legislature intended there to be a defense for mistake of age, they would not have put in the statute that a mistake of age would let the defendant be eligible for probation during sentencing. By adding this break in sentencing the statute clearly implies that the defendant should be convicted. 
Further, but not adding the element of consent into the statute indicated that a person under 14 doesn’t have the right to consent. 

Garnett v. State 
Garnett was a 20 y.o. with an intellectual disability, having the IQ of 52 and social interaction of a 11 or 12 y.o. Frazier was 13 when she became friends with Garnett and one night told him to get a ladder and come up to her room, when they then had sex and she was impregnated. She also told him she was 16. 
The court held that statutory rape does not require the mens rea for age, so therefor mistake of age was not a defense. If there is no MR requirement then it does not matter his subjective age, only the objective fact that he was 20 and she was 13. 

Strict Liability: no proof of MR required (guilty if D committed the act) 

Designed to protect public welfare by deterring risky behavior and reduce cost of litigation by avoiding prosecution having to prove MR   
Classic common law offenses (i.e. burglary, larceny, etc.) are generally NOT strict liability offenses even if the statute does not mention MR 
Courts will often consider legislative intent in determining whether to apply strict liability 

Morissette v. United States
D took a bomb casing that had been lying around for years (rusting away) that was on an Air Force practice range. D then flattened it out and sold it. He was charged with violating the statute that states: Whoever knowingly converts to his use anything of value of the United States. 
The government wanted knowingly to only apply to converts: so all the D would need to know is that he changed the property’s status. 
The court held that one must know that their conversion is in fact wrong and that it is not abandoned property. 
The court’s reasoning for applying knowingly to the object belonging to the U.S. is that it did not believe it was the Congress’s intention to convict a person such as D, who did not knowingly do something wrong. This would mean it would be a question if he knowingly entered the land and up to the jury to decide. 

Staples v. United States 
D had a gun, that he believed to be semi-automatic, and it turned out to be automatic. The lower court held that the D only need to know he possessed a dangerous weapon. 
The court held that the D needed to know that he possessed a dangerous weapon and know that is fired on fully automatic. It held that it should not apply the public welfare offense rationale to interpret any statute with a felony offense without MR, unless Congress explicitly states that MR is not required. 
The court did so, because it did not believe that Congress meant to criminalize a broad range of innocent conduct. Since buying a shotgun would not alert a person to registering it, the court cannot criminalize such an action, unless there was reasonable belief that the gun would fire automatically. 
Burden of proving that the legislature meant to impose strict liability or not 
It stated this case differed than Freed in that a grenade is a grenade, where a gun can be automatic or not, and grenades do not have a practical use like guns do. Further in social context a grenade is a bad no matter what, unlike a gun. (This is a public welfare offense) 

United States v. X-Citement Video 
D sold tapes in which a minor was having sex, the D did not know at the time that the girl was a minor. 
The court held that knowingly applied to the age of the minor, since implying strict liability in this statute would burden freedom of speech. 
Strict liability cannot contradict the Constitution. 

State v. Baker 
D was pulled over for speeding and claimed that it was not in his control as the cruise control kept the car accelerating. 
The court held that D was liable as he had put the car into cruise control, which is an optional feature in the car. (speeding is strictly liable) 
Like the epilepsy case this is a foreseeable outcome, however not as foreseeable. 
In regards to new technology, when something is relied on as an aspect to make that technology useable it’s malfunction is an excuse, however if it is an optional choice, then the liability is on the user.  

Mistake of Law: Involves specialized knowledge of the law & interpretation

Ignorantia legis non excusat -> Mistake of law is no excuse HOWEVER it may be an excuse if: 
Element of the Offense: MR re lawfulness (MR needed to commit a certain offense); the mistake negates the MR necessary for the crime
Affirmative Defense: official statement of law later changed or inadequate publication of law (could apply to any offense whatsoever);
Official statement has to come from an official authority such as judicial opinion or attorney-general (NOT a PO or lawyer)  

Courts have difficulty with mistake of law claims because they create conflict between two competing values: 
Fairness to individuals (where there was a real mistake re the law) 
Certainty of law (don’t want to encourage ignorance of law) 

There is no mistake of law for strict liability statutes 

Mistake of Law Statutory Analysis: 
Is there a MR term in the statute?
Does MR term partner with an unlawful element? 
If yes, how should this be interpreted in statutory context?
Two basic options: 
MR required only regarding those facts that make D’s conduct unlawful 
MR required regarding those facts that make D’s conduct unlawful AND MR regarding particular law that makes D’s conduct unlawful

People v. Marrero 
D brought a firearm into a club in NY. D believed that due to the statutes he was allowed to posses a loaded firearm. There were 3 statutes he referred to: 1) possession of the firearm was a crime; 2) peace officers were exempt; and 3) correction officers of any penal correctional institute were considered peace officers. 
The court held that the mistake of interpreting the statute was not a valid defense. 
Their reasoning was that it would open the flood gates and allow for everyone to use that excuse- causing criminals to purposefully interpret statutes to their advantage. Also, the court wants to promote citizens to understand the law not promote ignorance. 

Regina v. Smith (David)
Smith tore up a house he was renting to obtain a sound system he installed. He thought that it was technically his property so he had the right to destroy it. The law of fixtures however state that when one fixates something onto a structure, it becomes part of the structure, and therefore the owner of that structures property. 
The court held that MR applied to the element that the property belonged to another, and the D not knowing the fixture law was not guilty since he didn’t have the MR for that element. 
When analyzing a statute, we must look at the essence of the wrong and what the legislatures meant to make culpable. 
Here the wrong isn’t the destruction, but the destruction of another’s property. 

State v. Varszegi 
D thinks he can seize the property since the tenant did not pay rent, and there was a default clause in the lease. The PD tell him this was not allowed, yet he still seizes it. 
Although he was wrong on the law, the court held that because he lacked MR in regards to the unlawfulness of the offense, so therefore he is not culpable. 
Honest belief that he/she believes they are not in the wrong. 

Cheek v. United States 
D did not pay taxes because he believed wages did not count as income under tax law, and he also believed them to be unconstitutional. 
The court held that in such a complicate area of law the MR requirement excludes negligence. Further, they held that in order to be convicted the D must have the MR required applied to the obligation to pay they had to knowingly or recklessly evade the obligation to pay taxes. 
The court held that the D believing the statute was unconstitutional however was not an argument. Allowing such an argument takes away the certainty of the criminal law system.
Reasonableness can be applied when assessing D’s credibility. The belief can be unreasonable if the belief is honest; and is the honesty reasonable, sincerity. 

Vagueness in the Law: in order to make an act criminal there must be a statute making that act against the law. That statute must be clear and concise on to what the legislature is criminalizing. The courts cannot fill gaps in the statute, so courts must be more explicit- courts can interpret, not create law. Congress cannot however make a statute so broad that the public and police force are unaware of what is and what isn’t illegal. 

McBoyle v. United States
Supreme Court of the United States (1931)
D was transporting a stolen plane across state lines. D knew it was stolen, but his defense was he did not know it was illegal to transport stolen property across state lines. The statute describes moto vehicles all which run on land. 
The language of the National Theft Act did not explicitly include aircrafts, so the court held that the statute was vague. 

City of Chicago v. Morales  
Supreme Court of the United States (1999) 
A statute in Chicago was brought to the supreme court for review. The statute criminalized any one who was “loitering” with a supposed street gang member and refused to disperse when a police officer had ordered them to do so. 
The issue in vagueness has to do with the definition of the word loitering, which states one remains in one with with “no apparent purpose.” This in and of itself is not an offense, and would criminalize conduct which the legislature did not intend to do. 
By encompassing so many differing activities, the public does not know what they are and aren’t allowed to do. This is against the constitutional right of having due notice. The court holds it is an unconstitutional statute. 
We cannot right the PD a “blank check” in determining offenses
Further this law targets those of lower socioeconomic classes and those of color. 

Homicide 

Purpose to Kill Homicides 

Premeditated Purpose to Kill 

Premeditated murder requires that the defendant act with purpose to kill + premeditation

Purpose: 
First establish D had the purpose to kill -> D acted with the conscious object to end the V’s life 

Premeditation: 
Then determine if there was premeditation under either or both of the following approaches (different jurisdictions have adopted each): 

Carroll (Broad) Approach 
Premeditation does not require a substantial time between decision and action- the Jury is largely left to decide 
Generally, as long as purpose to kill has been established the courts are likely not to second-guess juries on premeditation 
There is no requirement of cool emotional state, nor evidence of planning or any other specific indicator or reflectiveness 
Virtually no distinction btwn premeditation & purpose to kill 

Commonwealth v. Carroll 
∆ and wife have an argument and when they finally go to bed and wife is still making remarks but then falls asleep. 5 minutes from her last remark, D takes a gun he had left on the headboard at the wife’s request, and shot her in the back of the head killing her. 
The court held that there was obvious purpose, as his took a deadly weapon aiming at his wife’s head and pulled the trigger. 
Here, the court held that 5 minutes was sufficient time to satisfy the premeditation requirement. It does not state what the exact requirement is, just that 5 min is enough.  
The court looked at the extent of planning, time to “cool off,” cold-blooded (calm rather than heat of the moment in passion)
Science: looks at explaining rather than judging 

Gutherie (Strict) Approach
Premeditation requires some period of reflection or calculation prior to the killing: 
A count will use three indicators (Anderson Factors) to determine if one can prove reflection on or calculation of killing to meet the premeditation requirement: 
Timing/ planning 
Timing meaning time between decision to kill and the killing (more time the more premeditation) 
Planning refers to actions such as purchasing a gun, that prove strong evidence that D weighed the consequences 
Relationship with V. showing motive 
Establishing a motive is never enough by itself 
Manner of killing/ coolness of D 
The way D kills may also speak to reflectiveness 
In a furry versus in a cool collected manner 

State v. Gutherie 
∆ had a lot of psych issues especially dealing with his nose. P was poking fun at D and hit him in the nose. D then stabbed P in the neck twice, killing P. 
The court held that there was purpose to kill shown by the D stabbing the P in the neck twice. 
The court holds that the instructions were erroneous in that they did not make a clear distinction between purpose and premeditation. The court states there must be a reflection on the consequences of the killing and non a sudden impulse. 
Needs to be deliberation to prove premeditation: looking at planning, relation with V, and manner of killing 
Court not making a decision, just correcting jury instructions for the trail to continue 

Unpremeditated Purpose to Kill w/o Provocation

 Defendant did not have time to cool off, in order to reflect or have calculation prior to the killing, and the provocation would not impassion an ordinary reasonable person to act rashly. 
Like the Gutherie case, his provocation was unreasonable

Provocation (Voluntary Manslaughter) 

Evidence of provocation-> voluntary manslaughter conviction instead of murder; involves: 

Proof that defendant acted with murder MR (usually purpose to kill)  
& while: (1) greatly impassioned and (2) the passion was reasonable 

Theories of Provocation (why lesser punishment is warranted for a provoked killing): (1) justification strong passion -> less culpability or dangerousness for loss of moral control OR (2) reduced rationality due to strong emotion -> less culpability 

Two forms of murder that cannot be mitigated by provocation: felony murder and premeditated murder (if premeditated not provoked and vice versa) 

Common Law 

Provocation requires that defendant acted with (1) murder MR, while (2) actually and (3) reasonably impassioned by the provoking incident.  
Actual provocation: defendant was actually impassioned when he acted (actually in a state of strong emotion)- Subjective 
Reasonable provocation: reasonableness of defendant’s emotions, not his actions; defendant’s experience would sorely tempt a reasonable person to kill- Objective 
We blame individual for succumbing to temptation 

Categorical Approach 

(1) Preliminary determination by judge that facts as presented fit in a recognized category of provocation (as defined by statute: mutual combat, extreme assault/ sexual abuse on D or loved one, discovery of spouse’s adultery); (2) if true, (3) jury makes final determination of provocation, including reasonableness. 
Words alone are not enough 
Timing of the homicide with respect to the provoking incident is an important feature: the worse the original provocation, the longer the cooling off period will be, and vice versa. 

Girouard v. State 
D and wife were having a heated argument in which wife was verbally attacking D. D killed wife by stabbing her 19 times. 
Court held that words alone are not sufficient for a provocation argument and D could not have reasonably feared wife 

Discretionary Approach 

The provoking incident need not involve serious violence, violation or discovery of adultery; words alone may be sufficient. 
Timing may influence decision about reasonableness of passion, but not an element of provocation; words or actions that occur well after initial provocation may “rekindle” the defendant’s reasonable passion. If one has time to cool down a reasonable person would in fact cool down absent some rekindling 
Most determinations of reasonableness made by jury (only minimal gatekeeping function by trial court); allowing them to find any strong emotion may constitute reasonable provocation. 

Maher v. People 
D saw Hunt and Wife enter woods together and stay for a while, and when Hunt left woods D followed him to a saloon. Just before entering the saloon D’s friend told him that Hunt and D’s Wife had sex day before in woods. D administered a nonfatal shot to Hunt. 
Assault with intent to kill or simple assault can be mitigated to a lower offense when provocation is proven. 
Court held that it was up to the jury to determine whether subjectively the act was reasonable 
Jury will have to determine if the time between act and provoking incident constituted a cooling off time, and if there was a rekindling of the provocation 

MPC 

Proof of murder mens rea AND (1) that defendant acted under the influence of an extreme emotional disturbance (EED) (2) for which there was a reasonable explanation or excuse. 
Reasonableness is determined from the viewpoint of a person in the defendant’s situation under the circumstances as he believed them to be 
Does not require any provoking incident 
No timing requirement 
No constraints on emotion 
Situation can mean physical handicap, shock from traumatic injury, and extreme grief, but not things such as political agenda. 

People v. Casassa 
D kills ex GF because she rejects his offering. From his point of view ex GF has destroyed his life 
Court takes into account all of the mitigating factors, including his mental disability, but holds the excuse so peculiar to him that it was unworthy of mitigation. 

Unintentional Homicides (no purpose to kill)

Depraved Heart Murder 

Two basic components of culpability: (1) recklessness toward the risk of death and (2) extreme indifference toward the value of another’s life. 
Purpose to do great bodily harm 
Defendant acted with extreme recklessness, but while actually and reasonably provoked, then verdict will be for voluntary manslaughter  

Recklessness: (subjective)
Degree of risk, 
Lack of justification for risk, and 
A justification would be dangerous conduct undertaken for a greater social purpose 
Awareness of risk. 

Extreme Indifference: (objective)
Quantitative reassessment of all the three elements of recklessness 
Demonstrations of particular cruelty by the defendant, and assessment of the relative innocence or vulnerability of the victim 
Extreme dangerousness 

Omission to Act 
Defendant has a duty to act and omitted to act; that the omission was reckless and demonstrated indifference to the value of human life; and finally that it caused the victim’s death. 
Omission to act following affirmative wrongful act liability adds an additional dimension to many homicide cases. 
If one acts with intent to harm, and harms V, and then fails to render care can be convicted of depraved heart murder. 

People v. Protopapas  
D administered anesthesia to three different patients and while under his care all three patients died. Did not take adequate care or take into account special conditions of the V. 
Voluntary act: administering anesthesia; Omission to act: failing to call the paramedics; Legal duty: as a treating provider 
MR: Recklessness 
It was highly risky (especially due to the Vs preconditions), there was not a life or death situation (justification), and he was aware (aware of warning facts, and even told Vs it was risky) 
Extreme indifference: awareness of warning facts + bad attention priorities= proof of moral disregard (he did not administer care when lips started to turn blue and breathing became abnormal) 

United States v. Fleming  
D was drunk driving, swerving in and out of lanes, and killed V. 
Court held that drunk driving indicated depraved disregard for human life, and because he was drunk his reckless behavior was more dangerous. Intoxication is not an excuse, but rather works against D. 

Reckless Manslaughter 

Distinguished from depraved heart murder in that recklessness alone will suffice for conviction; no need to show extreme indifference. 

Involuntary Manslaughter (Negligence)

Unintentional killing in which defendant caused the death of another by disregard of a significant and unjustifiable risk of which a reasonable person would have been aware. 
Conduct poses a significant risk rather than a great and imminent risk.  
Physical disabilities do not often play a role in critical failure to perceive risk, and when they do they will provide an excuse as long as there was no fault in failing to anticipate the dangerous situation. 

State v. Williams 
Child has a tooth ache and D fails to obtain medical care for the child. Child dies from an infection. D had taken child to doctor prior to this, but since there was bruising they had fear of the child being taken away from child services. 
Omission to act and legal duty present 
MR: negligent; the D were negligent in not taking the child to a doctor, when a reasonable person would have been aware of the risk; unjustified even though they were trying to protect the child from being taken: life more important 

Criminal Negligence
Defendant’s conduct constitutes a gross deviation from the standard of care of a reasonable person. 

Other Forms of Manslaughter: 
Unlawful Act Manslaughter (Misdemeanor Manslaughter): parallels the basic structure of felony murder, but is based on lesser predicate offense and results in a lesser homicide conviction. 
Vehicular Manslaughter: lesser form of homicide offense where defendant’s negligence causes a traffic death. 

Felony Murder 

A person who: (1) commits a felony; (2) in doing so cause death, should be convicted of felony murder. 

Heightened Culpability: Act w/ MR for felony (arson, armed robbery, rape, etc.)-> murder= guilt for murder 
Attempted felony-> death of V= felony murder; BUT Felony-> near death of V= NO felony murder 
Accomplice liability: when two are committing a crime together and one kills someone during the act, but the other person has no actual connection with the murder besides the felony, they are still however convicted of felony murder (see below for more detail) 

Qualifying Felonies 

Determination two step process: (1) initial eligibility and (2) satisfaction of the so-called merger rule. 

Rules for determining Initial Eligibility fall into three categories:

Statutory Designation
Typical list of felonies for first-degree felony murder include: robbery, arson, rape, kidnapping, burglary, and attempts at any of these offenses 
(1) did the defendant commit the charged felony? (2) was death caused by the commission of the felony? 

Inherently Dangerous by Definition 
The statutory definition of the felony must specify acts that necessarily endanger human life.
If the felony can be committed in a way that does not threaten human life, then the felony will not be eligible for felony murder. 
Look at the definition in the abstract. 

Inherently Dangerous as Committed (majority) 
Look at the statute defining the felony along with the facts of the case: defendant committed the felony in a way that posed a significant threat to human life (death)
Jury must determine the dangerousness of the act committed 

The Merger Rule 
Distinguish between felonies that should be considered subparts of standard mens rea homicide offenses, and therefore merge into those homicide offenses, from felonies with qualities that make them stand independent of homicide and therefore should support felony murder
Requires proof of something different than the straight violence inherent in homicide 
Rape: sex 
Robbery: taking item 
Arson: fire 

The felony must CAUSE the victim’s death 

Timing Issues: prosecution must prove beyond reasonable doubt that qualifying felony was committed or was in process before the death 
Escape of the crime scene is included within the commission of a felony, and escape is said to end when defendant reaches a place of at least temporary safety. 

Identity of Shooter and Victim: co-felon is shot by innocent party responding to the felony or innocent person killed by another innocent responding to the felony. (some jurisdictions exclude co-felon deaths) 

The Proximate Cause Rule for Felony Liability (minority) 
Felony murder liability may be imposed for any death that is the foreseeable result of the commission of a qualifying felony 

The Agency Approach to Felony Liability (many) 
For a killing to be felony murder, it must be committed by a felon and it must be committed in furtherance of a felony 

Provocative Act Doctrine and Felony Liability 
 If, in committing a qualifying felony, a felon acts in an especially dangerous and threatening fashion, inspiring a violent response from those threatened, any surviving felon may be held responsible for deaths caused by that response 
Requires mens rea toward death 
Focuses on the awareness of the risk 
Any and all felons involved in committing the felony may be held responsible for committing the so-called provocative act, regardless of who actually committed it. 
See accomplice liability- whomever survives is held accountable 
If a victim responds to the felon’s conduct with deadly force and kills another human being, any surviving felon may be held liable for the murder of the deceased 
Decision makers must decide if:
Committed within standard amount of threat doctrine, so then should not apply; OR 
The felon’s conduct involves such a heightened level of threat that responsive violence is especially likely, making any surviving felon criminally responsible for fatal consequences

People v. Phillips 
Chiropractor who treated young girl with eye cancer. P claims that they relied on D telling them they didn’t need to remove the eye and he could cure her through other means. D claims he made no such claims. 
Court held that the felony has to be inherently dangerous to human life based on the definition in the abstract, not the particular facts of the case 
Grand theft in the abstract is not inherently dangerous (theft by deception does not put human life in great danger). 

Burden of Proof
Rule: The prosecution bears the burden of proving all essential elements of an offense beyond reasonable doubt. 
“essential elements” are in the statute and precedent (proof & persuasion)
Burden of Production: obligation of producing credible evidence concerning an issue in order for that issue to be considered by fact finder
Burden of Persuasion: obligation of convincing the fact finder to a certain level of certainty once all the evidence has been admitted 

Affirmative Defenses: 
Defenses generally has the burden of production in an affirmative defense, but the burden of persuasion is up to the legislature (will usually still be on the prosecution)
Except in insanity defense, which the burden of production and persuasion will ALWAYS be on the Defense 
Patterson v. New York  
D brought an EED defense, which is an affirmative defense, so the burden of proof was placed on the D. Court held that this is not against the due process so therefore constitutional b/c too hard for P to prove.
Causation 

The defendant’s act, or omission to act, must cause the particular result made unlawful by statute. (assumes proof of sufficient act with sufficient MR by D).

(1) Establish act (2) Mens Rea, (3) CAUSATION 

Must have both the actual and proximate cause to prove causation 
But for cause: Was the D’s act the but for (factual) cause of the V’s death? 
Can be more than one factual cause, as long as the D’s act was ONE of the factual causes of V’s death; can D’s act be linked to V’s death
Proximate cause: was the D’s act also the proximate cause of V’s death? 
the legal/ moral relationship between Act, MR, and Result 
is there a close enough relationship between the D’s Act w/ MR and the Result to make it just to hold D criminally responsible for the Result? 
Foreseeability- is V’s death the natural and foreseeable result of D’s conduct? Is it a sufficiently close relationship between act and resulting harm? (how many other acts between act/MR and result?)
(note below are themes not rules)
Predictability 
Statistical likelihood of result occurring as a consequence of D’s conduct 
Normative analysis 
Social judgment of the value/ social wrong of D’s conduct as compared with conduct of others who contributed to the result 
Common Law: a D’s act is the proximate cause of death if the result occurs in a way that is reasonably foreseeable, given the D’s chosen action or omission 
MPC: proximate cause is shown if the result “is not too accidental or remote in its occurrence to have a [just] beating on the actor’s liability or on the gravity of his offense.” 

Proximate cause
Easy Cases (where it is not a significant issue)
Defendant acted with required mens rea toward death of victim AND had the same mens rea toward the actual manner in which the death occurred (no surprises for D re manner of death) 
Hard Cases (where proximate causation IS a real issue) 
Defendant acted with mens rea toward death of victim bus did not anticipate (did not have the same mens rea toward) the actual manner in which which death occurred (significant surprise re manner of death)

Framing the Issue 
Prosecution – broad, general terms: show that D’s conduct made the result very likely 
Defense – much more detailed and specific: include all of the events that happened after D’s act to show that the result was not foreseeable 

Case Analysis 

People v. Acosta 
During a car chase two police helicopters following the chase crashed due to one’s negligent, causing one of helicopter’s piolet/ co-piolet to die. 
But for the car chase the piolets would not have crashed and died. The court found that proximate cause was appropriate, because it is reasonably foreseeable that during a police chase, a pursuer may act negligently, and cause a crash. 
However, D did not act with conscious disregard so was not found liable 

People v. Arzon 
D set fire on 5th floor of building, after firefighters arrived a second fire stated on the 2nd floor, the two fire’s smoke caused firefighter to die 
But for the D’s fire, the V would not have died. Court held that the D’s act made V particularly vulnerable to risk of second fire, and therefor was the proximate cause of V’s death. 

People v. Warner-Lambert
Explosion in gum factory. Factory warned about cleaning up explosive material, but didn’t. Can’t prove what caused the explosion, however. 
But for the dust, the explosion wouldn’t have happened. But, court holds not proximate cause, because it needs to be the sufficiently direct cause, in order to hold D criminally liable, and there wasn’t enough evidence. 

Intervening Actors 

Medical Malpractice Causation 
State v. Shabazz
D stabs V in multiple places, goes to hospital and post surgery not put in ICU, dies a few days later. D still held liable even though there was med mal, because med mal wasn’t enough to break causal relationship 
United States v. Main
D causes car accident, V stuck in car, PO didn’t do correct check and remove from car, V died. Court held Jury should be instructed to decide that the V’s death was within risk created by the D’s conduct

Victim Contribution Causation/ Subsequent Acts (normally don’t do contributory negligence) 
Commonwealth v. Root 
Drag racing, where D in front, V tries to pass, and hits truck/ dies. But for D racing V would not have died. Court holds that D is not guilty because it isn’t D’s direct conduct that killed V. Wrong actor was V

State v. McFadden 
Drag racing, D and A racing, A swerved into traffic to pass D, and crashes into V killing 6 y.o. girl and A dies too. Court holds D liable for both A and V’s death, using ordinary proximate cause, and not direct proximate cause, saying the concurrent conduct was the cause. 

People v. Matos- D running from PO jumping on rooftops, PO chasing him and falls to death. Court holds D liable, because PO had to chase D because it was his job, not because he chose to. Justifiable risk by PO 

People v. Kern- Court held that V’s running into heavy traffic was reckless, but he merely chose wrong escape route, due to high pressure from D chasing him with a bat. Therefore D still liable 

Commonwealth v. Atencio 
D and V drinking together and decide to play Russian Roulette. D survives, V dies. But for D playing the game, V would not have died. Under normative assessment: this is such a bad/risky game, everyone contributing or playing is liable for any other players’ death. 

Louise v. State- D and V play Russian Roulette, no one dies. D puts gun away and leaves. V takes it back out, and plays alone, dies. D not held liable, because point of game is to have an audience and encouragement. 

When Causation Fails 
Look for alternative forms of criminal liability, BUT the penalties for such offenses often seem trivial compared to the ultimate harm done 
Prosecution may seek conviction for attempted murder or manslaughter BUT any attempt at homicide requires that the D have acted with purpose to kill V

Transferred Intent 
When D acts with MR toward one person and that act directly results in same harm to another, unintended V, missing the intended V, D can be held liable for harm due to transferred intent 
If defendant acts with required murder or manslaughter mens rea for death of victim A and causes death of victim B (in same manner as anticipated for victim A), then defendant is guilty of same murder or manslaughter offense of victim B as if had killed victim A 
MR re victim A transfers to victim B

Classic Application: 
Bad Aim: when D shoots at A, but misses and kills B. Without transferred intent the highest conviction could be for reckless, but with transferred intent the MR for A transfers to B, allowing for a purpose conviction 

Problems 
Only applies when D accomplishes the same kind of harm as originally intended (cannot transfer purpose to kill animal to a human) 
When D mistakes B for A, no transferred intent needed 
Cannot apply when manner of harm is unanticipated 

Compound Offenses 

(1) requirements of particular form of inchoate liability (attempt, accomplice, conspiracy) + (2) requirements of underlying offense (offense attempted, or which person is aiding/ abetting or conspiring to commit) = requirement for conviction of compound offense (attempt, accomplice, conspiracy for particular offense)

Attempt  

Attempt requires a sufficient act toward completing an offense + a MR of purpose to commit the crime= guilt for attempt 

The Act Requirement: has to be distinguished from criminal preparation and sufficiently culpable and dangerous conduct. 

General Themes: 
The time (and place) continuum: the physical proximity of D to final commission of the crime 
Objective assessment of danger v. evidence of culpability: emphasis placed on objective signs of D’s criminal dangerousness, how close D came to actual crime commission (culpability of actions) 

Last Step: there is just one more step that is needed to actually commit the crime, so D has completed up to last step (not used in any jurisdictions) 

Common Law: Dangerous Proximity Rule
Defendant’s act must have been dangerously close to the actual commission of the crime 
Look at how much more action would be required to complete 
When the D has passed the locus poenitentiae- “the place of repentance,” meaning D has passed the threshold to the point where they cannot abandon their act (moment of testing) 
People v. Rizzo 
Ds trying to rob payroll carrier, but never actually find him, however they have all the gear ready. 
Court holds not attempt, because since there was no payroll person, they were not dangerously close to committing the crime, preparation is not enough under this doctrine 
Courts want to allow for people to have a chance to back out- the moment of testing must occur (locus poenitentiae) 

MPC: Substantial Step Rule 
Defendant’s act must have been substantial step that was strongly corroborative of his purpose 
Look at how much has already been done
Some jurisdictions hold that the substantial step must corroborate the firmness of the actor’s criminal purpose 
Objective dangerousness of the extent to which D has made a final commitment to criminality 
United States v. Jackson 
Ds plan on robbing bank, go and it doesn’t look good, so reschedule, go back 2nd time and make the POs, and try and leave, but POs arrest them, they have all the gear ready 
Court holds they have completed a sufficient act for attempt under the substantial step rule. In the light of the facts, they are going to commit the crime- have everything all ready 
McQuirter v. State 
Court affirmed conviction for attempt of rape, holding evidence was sufficient to sustain jury verdict. All white jury was allowed to infer D’s intent from his race and alleged V’s race. 

Equivocality: acts are sufficient in themselves to declare and proclaim guilty purpose with which they are done (how acts speak for D’s intent) 

Abandonment 
A person may do more than is required for attempt liability and yet avoid conviction by proof that he subsequently abandoned the criminal scheme 
Common Law: no abandonment 
The line between sufficient and insufficient act for attempt is irreversible; once you pass the threshold beyond “mere preparation” and reached the point of dangerous proximity, you can’t go back; no change of heart will have any legal effect 
MPC: Voluntary Abandonment Approach (limited defense) 
D may avoid liability for attempt even after commit a substantial step, if D then voluntarily abandons or prevents the commission of the planned crime; the circumstances must manifest a complete and voluntary withdrawal/ renunciation of his criminal purpose 
Has to be clearly genuine (good reason for it) and not due to law enforcement deterrence 

Mens Rea 

Attempt MR (purpose) + MR for underlying (completed) offense = MR for attempted offense 
The MR for attempt is purpose to accomplish that result, plus any other additional MR requirements for the underlying offense 
All forms of homicide attempts MUST be based on proof of purpose to kill (this eliminates depraved heart and involuntary manslaughter as attempt offenses) 
Difficulties arise with knowledge, reckless, negligent, & SL 

Result Offense (particular physical harm to person or property explicitly required by the statute to be guilty) 
Defendant must have purpose to accomplish the result, + any MR required for underlying offense
Offense must require physical harm (not psych) be accomplished, not just threatened 
Smallwood v. State 
D charged with armed robbery and rape, and V wants to also charge attempted murder since D knew he had HIV at time of rape
Court holds for attempted murder, has to have purpose to kill, and since here evidence can only prove negligence, reckless, or knowingly, but not purpose, D cannot be convicted of attempt 

Conduct Offense (statute requires prohibited conduct, not physical harm)
Defendant must purposely seek to commit the voluntarily act itself (attempt MR) + the MR required for the underlying offense 
Offenses include: rape, drug possession, dangerous driving, etc. 
Purpose/ Knowledge offenses: purpose/ knowledge of crime + attempt purpose to do prohibited act
Reckless/ Negligent/SL offenses: much harder to prove, possible as long as underlying offense is conduct and not result 
Example: possession of an unlicensed firearm: knowing possession of a firearm (knowingly element) without required license (SL element)
D would have to know it is a firearm, have the intent (purpose) to possesses it, and unlicensed is strictly liable 

Impossibility (affirmative defense) 

Traditional (common law) rule is that legal impossibility is a valid defense but factual impossibility is not. 
Legal Impossibility: D does something thinking that is is a crime, but it’s not a crime to do so. (would not have satisfied the underlying offense) Most jurisdictions don’t use this anymore, however. 
Factual Impossibility: D could not have committed the offense because the facts were different than he believed them to be. 

MPC analysis for attempt at impossibility cases:(eliminating impossibility)
Spot the missing element 
Act + MR for attempt 
Hypothetical reasoning for the missing element (would a crime have been committed if the circumstances were as defendant believed them to be?)

People v. Dlugash
After A shoots V, V lies on floor for about 5 minutes, then D shoots V five times. It is unclear if V was alive at time D shot him 
Missing element: V being alive. Act + MR for attempt: D committed an act sufficient for the act requirement, and acted with purpose to kill. Hypothetical reasoning: if D believed V was alive at the time, his act would have been a crime. 
Court held that D was guilty of attempted murder because he believed V to be alive at the time of shooting, didn’t matter if V actually was

Four ways a person may be criminally liable for the conduct of another: 
Causation in homicide (Atencio in Russian Roulette) 
Direction of an innocent or non-responsible actor 
(1) Criminal act is done by an innocent or non-responsible actor, (2) and that act was directed by another, with MR required for the offense 
Non-responsible actors include animals, young children, seriously mentally ill, and extremely intoxicated persons. Liability under this doctrine may be based on the conduct of an innocent actor. 
Also, this doctrine can be used when the one who commits the crime cannot be punished because of lack of MR.
Accomplice Liability- see below 
When the primary actor can be convicted, we use accomplice liability, rather than above. 
Conspiracy- Not on exam: just know it is broader than accomplice liability

Accomplice Liability 

Basic Requirements of Accomplice Liability 
Defendant Acts to promote or encourage the primary actor’s offense (act of promotion or encouragement), 
With Purpose to encourage the primary actor’s offense 
Plus, the shared MR of the offense with the primary actor 

Primary Actors Liability 
Important to first establish the primary actor’s liability, for under traditional rules, the accomplice cannot be guilty unless the primary actor is guilty of a crime or an attempt. (for the exam we are not covering the MPC rule) 

Secondary Actor Liability 

The Accomplice Act Requirement 
The accomplice must voluntarily act to promote or encourage the principle actor’s offense. 
Usually the promotion or encouragement will be through an affirmative act such as: words, gestures, or deeds. 
Verbal encouragement or providing concrete aid during or prior to the actual crime can constitute the act requirement. 
Mere presence is only sufficient for accomplice liability, if there is a prior agreement between the primary actor and accomplice 
Hicks v. United States
Shooting on horseback after a party, D and V rode up together, while V and Shooter (S) were talking D stated to V to “take off your hat and die like a man,” then after D and S rode off together and then split up. (D later killed)
Court held that mere presence was not enough, because there was no prior agreement between D and S. Also, have to have the purpose to induce action, not just purpose to speak alone (MR discrepancy)
The act does not necessarily need to influence the primary actor that much, or at all, as long as it has the possibility of influencing the primary actor.  The threshold for encouragement or promoting is extremely low, however it can’t be an attempt to promote or non-result 
Meaning if it is impossible to promote, no matter how hard the accomplice tried, it cannot constitute the act requirement needed for liability)
State ex. rel. Attorney General v. Tally, Judge
Tally’s sister-in-law seduced, Skelton Brothers go after Ross (seducer), Tally learns of someone warning Ross via telegraph, and send his own after telling operator not to pass on the message, warning never reaches Ross, and he is killed 
Court held that even though the murder may have happened without Tally’s telegraph, it was sufficient for accomplice liability, because there was a chance it would promote the primary actors’ killing of Ross 

Omission to Act 
An omission to act can suffice for the act requirement in accomplice liability, if the person had a duty to act. 
Hard question however, especially with battering of children and parent doing nothing, is if the accomplice actually had the MR of purpose for the omission to encourage or promote. 

The Accomplice MR Requirement 

Accomplice must act with the purpose to encourage or promote the principal actor’s offense, AND 
Must want the act to occur 
Most jurisdictions require purpose, however when the act is substantially wrong and the actor could be guilty of knowingly promoting, courts will sometimes allow for a knowing MR 
Sometimes can satisfy purpose however by stating that due to the risk involved no one would knowingly promote the act unless they wanted it to happen 
State v. Gladstone 
CI (confidential informant) tried to buy weed from D, D was out so told CI where another dealer lived and drew a map for CI, CI then bought weed from dealer 
Court held that D was not liable because he did not have the purpose to promote dealer to sell, but rather for CI to buy, but can’t be an accomplice to a CI 

Share the MR required for the substantive offense (primary’s offense)

Purpose and Knowledge Offenses 
Accomplice must understand that the principal will seek to act with purpose or knowledge to commit crime. 
Share the principal’s MR with respect to the crime 

Reckless or Negligent Offenses 
(primary actor must be guilty) 
Act (1) requirement same purpose or knowledge offense 
Mens Rea: (2) 
(a) secondary actor also demonstrates purpose to promote the primary actor’s criminal conduct, and 
(b) secondary actor demonstrates any necessary recklessness or negligence required for the charged offense 

Strict Liability Offenses 
(primary actor must be strictly liable) 
Act requirement same as for purpose or knowledge offense 
MR: purpose to promote, and accomplice must have the knowledge (awareness) that the act done by the primary actor was illegal, it is not enough that the primary actor just committed the crime are required for their guilt. Here, the accomplice has a higher MR requirement than the primary actor.
Wilcox v. Jeffery 
Wilcox met Hawkins (jazz musician) at the airport upon his arrival, Wilcox then went and saw him play to write an article, paid for a ticket, and did not boo or protest the performance, even though he knew it was against the law for a musician to play for pay without a visa 
Court held that by not protesting or booing, and his paying for the ticket, plus meeting Hawkins at the airport, he promoted and encouraged the crime. Further, his paying for the ticket showed purpose to promote Hawkins to perform, and he knew that the performance was illegal. 

When the primary actor goes beyond crime agreed upon by accomplice 
Strict Mens Rea Approach (MPC)
Accomplice is only liable when primary actor is furthering the agreed upon crime and uses another criminal means 
If the primary actor does a wholly different crime (major divergent), then the accomplice is not liable 
Conduct that was not within the conscious objective of accomplice
Natural and Probable Consequences Rule 
If D (secondary actor) did act and MR to be accomplice to crime A (encouraged/promoted + had purpose to encourage/promote crime A) 
Cannot consider accomplice liability for B unless D is guilty of A 
AND primary actor commits crime B 
AND crime B was a reasonably foreseeable consequence of encouraging crime A 
Natural and probable consequence 
THEN D may be held as an accomplice to crime B 
People v. Luparello
D told friends to get information out of V by any means necessary, which one could reasonably expect would mean assault, however, his friends went beyond assault and murdered lying in wait, and were convicted of premeditated 1st degree murder 
Court held that D was guilty of accomplice to the murder, because it was a natural and probable consequence to sending guys to get information out by any means 

Rape 

Basic Elements of Rape 
Essential Elements in most jurisdictions: 
(1) a specific sexual act or acts; 
(2) victim non-consent; and 
(3) by force or threat of force 
Direct physical force (sufficient to preclude or overcome V’s resistance) or 
Threat sufficient to cause reasonable fear (that precludes or overcomes resistance)- may include weapon or an overt threat- express or implicit

Essential Elements in Non-extrinsic force jurisdictions: all the same, except adds “sexual act with reasonable notice of V’s non-consent” to third element 

Resistance: while force and lack of consent may be established by the V’s resistance, it is not necessary (it is enough for the P to show that V’s reasonable fear of great bodily harm prevented her from resisting) 

Consent: silence can constitute consent, however first must establish V’s non-consent, and then look to if D was reasonably aware of the non-consent 
The V must act freely, positive cooperation in act or attitude pursuant to an exercise of free will (CA jurisdiction) 

State v. Rusk 
V claimed raped by D, that she only did it because she honestly feared for her life; D claimed it was consensual sex and V only regretted it afterwards 
Jury held that D was guilty beyond reasonable doubt, this means on appeal, court only looking to make sure there is sufficient evidence to support jury finding of which testimony is more credible 
Court held that even though V did not resist she had reasonable fear of great bodily harm based on evidence (V’s account) 

Affirmative Defenses 

Defendant has the burden of production, but depending on which defense, burden of persuasion may be on the defendant or the prosecution. 

Justification v. Excuses 
Justification: an otherwise criminal act was both morally and legally justified by exceptional circumstances. (self-defense) 
Excuse: claim that although the defendant’s conduct was legally and morally wrong, the defendant may not be held criminally responsible for it. (insanity) 

Self-Defense 

In most jurisdictions, burden of persuasion if on the prosecution, meaning P must disprove self-defense to prove beyond reasonable doubt; the fact finder must be convinced D did not honestly and reasonably believe in the necessity of defensive force. 

Rule: A defendant can use deadly force in self-defense when he honestly and reasonably believes that he is facing imminent and unlawful threat of deadly force, and that his response is necessary to avoid that threat. 
Necessity:  necessary for self or other preservation (moral necessity) 
S-D generally pairs with provocation claims, if S-D fails D can contend that he was actually and reasonably provoked 
Defense tries to prove that D acted out of fear; Prosecution tries to prove that D acted out of anger 

Honest and Reasonable Belief  
Subjective element: the honesty of D’s belief in a particular threat 
Objective element: the reasonableness of D’s belief in a particular threat
retrospective assessment of the threat posed to the defendant 
Was it reasonable for a person in the D’s situation to believe that the V posed an imminent, unlawful, threat of deadly force? 

People v. Goetz
D shot kids on a train he thought were trying to mug him, court held that though it might have been reasonable to him, reasonableness is an objective standard, and cannot be individualized. 
Past experience correlates with accuracy of perception, but can also make D hypersensitive. If he had been mugged by these kids before, it would have been a stronger case. 
Reasonable person is not hypersensitive, so if a reasonable person experienced the same past and present experience how would they act?
Court held that a reasonable person wouldn’t act the way D did

Battered Women’s Syndrome (BWS) 
Cycle of (1) tension building (2) battering, and (3) reconciliation that leads to learned helplessness; helps explain why some women in abusive relationships stay 
Some jurisdictions only allow BWS expert testimony regarding whether D’s belief was honest 
However, most jurisdictions allow BWS testimony to help determine whether D’s belief was honest and reasonable 
Still only used as evidence of reasonableness, doe not make it a reasonable person with BWS standard. 
Rather helps assess reasonableness: may support the accuracy of D’s assessment of threat- accuracy of perception due to past experience with the abuser; experience correlates w/ accuracy
State v. Kelly 
D in abusive relationship, husband attacks D in public, its broken up, husband comes back at D, and D stabs him 
Court allowed BWS testimony to help explain how D assessed husband coming at her as a deadly threat

Imminent Threat: emergency situations, when there is no time to explore alternative solutions to conflict; action must be taken right away 
Limited to the most dangerous threats, that appear on the verge of execution; not preemptive attacks

Unlawful Threat: normally not an issue, especially with deadly force, mistakes are permitted if reasonable.  

Proportionality/ Necessity of Responsive Force: S-D must be proportionate to the threat faced (if only perceive non-deadly threat, must only respond with non-deadly force)
Reckless or Negligent Direction of Defensive Force: as long as D honestly and reasonably believed there was a deadly threat, courts will allow mistakes, due to likelihood mistakes are made under such stress
Deadly Force: force that an individual uses with purpose to inflict death or serious bodily injury, or with the awareness that it is likely to cause death or serious bodily injury. 

Retreat Rule: in some jurisdictions, the right to use deadly force in self-defense if limited by the retreat rule (majority has rejected this rule)

A person may not use deadly force to repel an unlawful threat of deadly force if that person is aware of a safe avenue of retreat from the threat
Three prerequisites: (1) an innocent party facing deadly threat; (2) outside the home; and (3) when the innocent party wishes to use deadly force in response 
Always allowed to use non-deadly force against deadly force 
A person need not retreat from deadly force unless they know of a completely safe avenue of retreat (just because it existed it doesn’t matter if D was not aware of it) 

State v. Abbott 
Dispute over drive-way between neighbors. Court held that because there was not an easy way to retreat, D didn’t have a retreat obligation 

Aggressors 

Common Law “Traditional” Rule: original aggressor does not have the right to use deadly force in self-defense unless he completely renounces (verbal- says done) and withdraws (physical- puts up hands) from the situation; (once an aggressor always an aggressor, unless withdraw) 
Unless the original aggressor withdrawals, he has no right to use self-defense, even if the other party wrongfully escalates the fight from non-deadly to deadly force

United States v. Peterson 
V went to steal D’s windshield wipers, yelled at each other, D went back in house and grabbed gun, V was leaving and D then provoked V, and V got out of car, walked toward D, and D shot V 
Court held that since the first altercation was done, D was the original aggressor of the second conflict and couldn’t claim S-D without first withdrawing 

MPC “Last Wrongdoer” Rule: Original aggressor in the conflict may use deadly force in self-defense against wrongful (excessive) deadly force by the original victim who has wrongfully escalated the level of violence 

Imperfect Self-Defense: if defendant has an honest but unreasonable belief of an imminent and unlawful threat of deadly force, he may be convicted of voluntary manslaughter rather than murder. (limited to homicide cases)

Transferred Intent: if one has a legitimate claim to S-D, then the claim can transfer when the D ends up hurting/killing a bystander instead of intended V

Defense of Others: 
Cinderella Rule: you only have the right to use force that the person who is being defended has right to use, and if you’re wrong in your assumption, it is strict liability 
Reasonable Rule: if it is reasonable to assume that there was an attack, then one can use reasonable force 

Tennessee v. Garner 
PO uses deadly force on V, escaping burglar, who is obviously unarmed 
Law at that time stated any necessary force (including deadly) could be used to capture or arrest a felon 
Court held that this statute was unconstitutional

Intoxication 

Voluntary Intoxication 

Basic Questions: 
(1) Is an intoxication argument legally available to the defendant to negate mens rea in the case? And  
(2) If available, will the argument work, given the facts of the case? Did the defendant lack the particular mens rea because of intoxication?
Generally the cases that would work at question (2) aren’t allowed at question (1), and the ones that are allowed at question (1) generally don’t work at question (2)

Policy Issues
(1) the problem of addiction and free will; (2) the connection between the illegal drug trade and crime; and (3) criminogenic intoxication 

To analyze basic questions, start with two approaches as to question (1), then on (2) look at specific facts of case: 

Common Law: Any specific intent element of a crime may be negated by evidence of voluntary intoxication. General intent elements of a crime may not be negated by evidence of voluntary intoxication. 

General Intent: one that simply prohibits the commission of a wrongful act. Such offenses may have an explicit mens rea requirement, but if not, some form of mens rea is read into the offense by court interpretation. 
Breaking and entering: knowing unlawful entry into a structure 
All forms of manslaughter and in most jurisdictions depraved heart murder are general intent crimes
People v. Hood 
D was voluntarily drunk and shot a cop. Assault is a general intent crime, so court held intoxication was not a defense. 

Specific Intent: one in which, in addition to committing the basic wrongful act, the offender must act with a further mens rea, a means rea usually, but not always, involving some variation of intent. 
Burglary: knowing unlawful entry into a structure, with intent to commit a crime therein 
Premeditated purpose to kill murder and all attempt crimes are specific intent crimes
General intent is normally the lesser of a specific intent crime 

MPC: voluntary intoxication may be used to negate the mens rea of purpose and knowledge but not reckless and negligence. 

In most cases that are a yes to (1), will fail at (2), because the D voluntarily chose to become intoxicated, and the voluntary act will be satisfied there. Further, generally when intoxicated, one intends to do something, but might act in heat of passion rather than premeditated. 
Did the D had the capacity to act with a particular MR? 
Normally the answer if asked this way will be yes, so defense won’t work on the facts 

Involuntary Intoxication 

Intoxication is involuntary if the accused took the intoxicant without awareness of its intoxicating nature or if the consumption was coerced. 

Three possible claims: (1) no voluntary act due to unconsciousness; (2) insufficient proof of any subjective mens rea required (under common law negates both general and specific intent; and under MPC negates purpose, knowledge, reckless, but not negligence); (3) assert that the intoxication induced state of non-responsibility equivalent to insanity. (affirmative defense) 
Doesn’t work for negligence b/c reasonable person is not intoxicated

Insanity

Competence to Stand Trial (Dusky Rule) 
To have a fair trial in accord with due process, D must be able to: 
Understand the nature of the proceeding; and 
Assist counsel 
D will be held for a period with treatment then reevaluated, this process keeps going until competent, or if after a substantial time with no substantial probability of competence D will be released without charge 

Civil Commitment 
Forcibly confined for mental treatment if determined to be a danger to self or others. 
Usually requires proof of present threat to self or others 
This means when improvement in mental condition= release 
Post-insanity acquittal rules make involuntary commitment much easier and subsequent release much harder than ordinary civil commitment 
Also post-insanity acquittals that result in civil commitment are generally longer than jail sentences with no chance of “parole” 

Burden of Proof 
As an affirmative defense the burden of production is on the D, an generally the burden of persuasion is on the D as well 
D must convince the jury by a preponderance of evidence or clear and convincing evidence, that the D was insane 

Determining Insanity  
M’Naghten Rule: 
(1) Because of mental disease or defect 
(2) D does not know the nature or quality of his actions, OR 
(3) Does not know that his act is wrong 
The difference between (2) and (3) is generally D will not meet (2), but will meet (3); (2) regards to, does the D know what he has is a weapon, and that shooting things kill them, and (3) goes to understanding of the wrongness of the action (might be because he thinking V is alien, or that the killing is justified for S-D)
[bookmark: _GoBack]To Determine mental disease or defect use: 
Normally courts will exclude disorders whose primary effects are on individual desires, judgment, and conduct rather than those characterized by significant distortions of reality perception and thought processes (psychosis) 
Also, ones closely associated with criminality are not included such as psychopaths, compulsive gamblers, addictions, etc. 
McDonald Test 
(1) D suffers from abnormal mental condition that 
(2) substantially affects mental or emotional processes, AND
(3) substantially impairs behavioral controls 
APA Test 
(1) D suffers from severely abnormal mental condition, that 
(2) grossly and demonstrably affects reality testing (and is not drug-induced) 
APA test is stricter than McDonald 
Insanity is different than a MR defense, as D will generally have the MR, but will be distorted as to understanding the situation due to insanity 
MPC rule not on the exam  

M’Naghten Case 
D thinks the Tories (conservative party) is out to get him and he needs to kill the PM. Travels to London, shoots the PM’s carriage, but kills the secretary instead of PM 
Court held that D met the rules of insanity, because he was actually mentally ill, however he knew the nature of his action (shooting would kill/ traveled all the way to London to do it), but he did not know it was wrong (he thought he was justified b/c they were out to get him)
Green Case
D having delusions, go into PD for help, turned away, kills PO 
Court held he was insane, because he was schizophrenic, though he understood shot was fatal, b/c of delusions he didn’t know was wrong
Yates Case
D drowns her children due to delusions that she needs to save them from the devil 
Insane because D had post-partum depression, however she knew drowning would kill them, but due to her delusions thought that doing so would save them from the devil and she had to do that 
State v. Guido
Experts change finding in case due to a new explanation by D counsel, and P claims that they were wrongly convinced and working together
Court held that they weren’t because D counsel correctly told them that D did not need to experience psychosis to meet mental disease or defect, which they had thought was required 

Diminished Capacity 
Argument that proof of the D’s MR for an offense is lacking due to mental illness- different than insanity where MR there, but understanding lacking
Conflicts here regarding the principle that conviction should be based on culpability, and fear that mental illness evidence will allow dangerous criminals to be released 
If diminished capacity defense is available, a D may gain acquittal using mental illness evidence to raise a reasonable doubt of MR, some courts have restricted or bared this defense entirely 
Questions 
Is diminished capacity available (allowed)?
If allowed, will it work on the facts of the case? 
Specific v. General Intent 
Mental illness evidence is available to negate specific intent forms of MR, but not general. And generally will not work on the facts for specific intent crimes. 
MPC Approach 
May be used to negate all subjective forms of MR
Excludes negligence because that is an objective form of MR
Diminished Responsibility 
Lowers offense level die to lesser individual responsibility, but does not negate MR 
American law does not recognize this, only relevant at sentencing 

Punishment Theories 

Retribution 
Theory that a D deserves to be punished because he has committed a crime 
Based on the idea that people have free will and choose to commit crime, and therefore, they should be punished for their actions 
Justifies punishment on basis of seriousness of crime- blameworthiness 

Deterrence 
Theory that punishment is used to discourage future crimes 
Based on utilitarian theory (maximize good and efficiency in society) 
Justify punishment because of good consequences in the future 
Types of Deterrence: 
General: punishment of one individual used as example to deter others form committing the same crime 
Specific: punishment to discourage the individual defendant form repeating criminal behavior 
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