CRIMINAL LAW OUTLINE
I.  MENS REA (INTENT)

S/I #1:  Specific Intent
R:  When you have two mens rea to commit more than one act.  Generally used to describe actions that must be done with a specified further purpose in mind.  (i.e. Attempt, Larceny, Burglary, Assault with intent to…, Robbery.)  (Ex: A commits burglary, which requires that he intended to trespass and that he intended to commit theft)
**Intoxication is a defense to specific intent b/c it is believed that a drunk person can’t form a specific intent.

**All attempt crimes are specific intent crimes subject to specific intent defenses.

Defenses Available to Specific Intent Crimes but NOT to General Intent Crimes
Diminished capacity (Partial mitigating defense)

Voluntary intoxication

Mental illness (just short of insanity)

Honest and unreasonable mistake of fact (Partial mitigating defense)

**When you have a partial mitigating defense to a specific intent crime (i.e. burglary), you will be allowed to use it as a complete defense against that specific intent crime, but you will be held responsible for the lesser included general intent crime that you committed (i.e. trespassing).

S/I #2:  General Intent
R:  When you have only one mens rea to commit one act.  The only state of mind required is an intent to commit the act constituting the crime, not the consequences of the act.  (i.e. Assault, Battery, Rape, Arson, Kidnapping, Joyriding.)  (Ex: A commits an assault on B, which requires that he only intended to commit the physical act.)

**It is easier to convict a person of a general intent crime rather than a specific intent crime b/c you only need to prove one intent and b/c there are fewer defenses available.

S/S/I #1:  Transferred Intent

Ex: A tries to shoot B, but strikes C instead; A’s intent to harm B will be transferred to the attack on C)
**Transferred intent normally applies to just general intent crimes and malice crimes

PUBLIC POLICY

Society wants retribution – when someone has died, society wants to see someone punished.

Deterrence of both the intended crime and the resulting unintended crime.

Cases Showing Transferred Intent
HYPO:  what if someone died as a result of the burning of the ship, and since the crimes of arson and murder are different, should the intent transfer to the crime of murder?

Yes, b/c courts make an exception when someone dies – severity of crime

HYPO:  Someone walks into a bank and sticks a gun in the teller’s face but never pulls the trigger, and the teller has a heart attack and dies.  Is the D guilty?

Yes, b/c his intent would be transferred to his crime of killing the teller since he had an intent to commit another crime (robbery), which is a felony (felony murder).

Cases NOT Showing Transferred Intent

Regina v. Faulkner – D had the intent to commit burglary in stealing rum from a ship, but ended up setting fire to the ship.  His intent to commit burglary was not transferred to his committing arson b/c they were different crimes and no one died as a result.

HYPO:  Using the bank hypo above, instead assume that a lightning rod comes through the building and kills the teller.  Is D still guilty?

No, b/c it was unforeseeable that that would happen and also b/c it could have happened anyway whether the felony occurred or not.  It was not a direct or indirect consequence of the felony committed.

S/I #3:  Malice
R:  Where a person recklessly disregards an obvious or high risk that a particular harmful result will occur.  Malice only applies to murder and arson, and is not a specific or general intent crime.  The four types of malice are:

Intent to kill

Intent to commit serious bodily harm

Felony murder

Malignant/depraved heart (gross recklessness/negligence)

S/I #4:  Strict Liability
R:  The D’s state of mind (intent) is irrelevant.  As such, you do not need proof of any of the elements of intent; the act by itself is enough.  (Ex: Statutory) When reading a statute look for adverbs such as knowingly, intentionally or willfully. 
**However, CA is one of the few states that got rid of the strict liability element of its statutory rape statute.  A “reasonable and honest” mistake now CAN be a valid defense.

**Prosecutors love strict liability cases b/c all they have to show is that the crime has been committed, no criminal intent needs to be proved.

HYPO:  In a case where someone throws away toxic dump without knowing at the time that it was toxic, would they be held criminally liable?

Yes, b/c we have created strict liability statutes for certain types of crimes, including environmental crimes, as in this case. The physical act of dumping the toxic waste is enough.

HYPO:  Someone walks into a grocery store and leaves a package of meat in the meat section.  A customer buys it and then later realizes that the amount of meat in the package was not exactly the amount stated on the package.  Is the store criminally liable since they did in fact sell it to the customer even though it’s not their product?

Yes, b/c there is a statute that makes it a strict liability crime to sell meat mismarking its weight.  The store had a responsibility to confirm that the meat they sold had the correct amount contained in the package.

S/I #5:  Gross Recklessness/Negligence
R:  Wanton and reckless disregard for human life and safety.  One acts grossly reckless when they are aware of a substantial and unjustifiable risk that will cause harm, but they consciously disregard that risk and act anyway.  Subjective standard that requires that the actor personally realize the risk and personally disregard it.  (Ex. Driving 100 mph down city streets and kills)

**Some jurisdictions give different labels to this (i.e. recklessness).


**Gross recklessness/negligence does NOT apply outside of homicide.

A:

Cases Showing Gross Recklessness/Negligence
HYPO:  While in a crowded room, D just points his gun at a wall and shoots, but someone walks in the way and is shot to death.  Grossly reckless?

Yes, b/c he intentionally fires the gun in a crowded room, an act knowingly involving a significant danger to the people in the room – it’s an affirmative action.  He was grossly reckless.

HYPO:  While in a crowded room, D is showing off his new gun, and hands it to someone else where it falls on the floor and goes off and kills someone.  Gross reckless?
No, b/c though engaging in a dangerous activity, it was negligent, and D didn’t think it was dangerous.  Here, D was only criminally negligent.

S/I #6:  Criminal Negligence
R:  This is a substitute for intent.  One is criminally negligent when he was not aware of the high likelihood of harm or risk of severe harm, but a reasonable person would have been.  This is the only mental state that is determined by an objective standard.  (Ex: Driving 65 mph on city streets OR leaving oil on the street at 2 am and then planning to pick up at 6 am).
** This negligence must involve a greater degree of deviation from the standard of care than is necessary for civil liability purposes.  Ordinary negligence is insufficient to constitute the requisite mens rea for criminal liability; however, it can be sufficient for civil liability.

Cases Showing Criminal Negligence
HYPO:  Suppose in the Regina case the girl looked very young.  Would D have been criminally negligent to not inquire further to validate her exact age?

Yes, b/c a reasonable person would have taken reasonable steps to ascertain the girl’s age.  The court says that a person’s reasonable behavior can still subject him to criminal liability when it’s a strict liability crime b/c no intent is required.

Cases NOT Showing Criminal Negligence
HYPO:  Bob is driving down Olympic Blvd. and accidentally swerves into another lane to avoid an accident from some other person coming into his lane and hit and kill someone who was sitting at a bench waiting for the bus.  Is Bob criminally liable even though it was an accident?

No, Bob won’t be held criminally liable but he will probably be held civilly liable.  He didn’t commit a crime, but rather was forced to act in that way to protect his own life.  Assuming he could have swerved again in the last second to avoid hitting the bystander, he could be considered negligent and held liable in a civil court.

II.  ACTUS REUS

RULE:  Can be commission or omission

APPLICATION:

S/I #1:  Commission
R:  An affirmative (intentional) act that involves some conscious and volitional movement.

**D may be held liable if he caused his unconsciousness or knew that he was susceptible to unconsciousness.

** Reflexive or compulsive acts are not considered an act under criminal law

Cases Showing Commission
People v. Decina – Epileptic man goes out driving and suffers a seizure behind the wheel causing an accident that killed people.  .

** The law will back track to find an actus reus 

S/I #2:  Omission [Omission + Duty = Criminal Liability]

R:  The failure to act gives rise to liability when:

there is a legal duty to act;

D has requisite knowledge; and

it is reasonably possible to perform the duty.

A:

Legal Duty to Act

R:  A duty to act may arise from either a:

1.  Statute (i.e. Good Samaritan laws

2.  Relationship (i.e. parent for child)

3.  Contract/Employment (i.e. cop);

4.  Voluntary assumption of obligation/care of another that the law would not have required 

5.  Creation of peril for the victim

**A moral obligation is NOT a legal duty.

**However, one is NOT obligated to act if their act would NOT have benefited the victim anyways had they acted (i.e. A lifeguard is not obligated to save a drowning girl if she would have drowned anyways even if he would have helped)


A:  

Cases Showing Legal Duty to Act
State v. Williams – Since Ds were the parents of the deceased child, they had a legal to act by providing the child with proper medical treatment that he needed.  Their negligence was an ommission.  Due to this, the court found them guilty of involuntary manslaughter.

HYPO:  You pick someone up who was just shot and drive extremely slow on the way to the hospital, and on the way he dies b/c you drove so slow.  Are you criminally liable?

Yes, b/c you chose to take on the duty by picking up the victim.  The duty is to act as a reasonable person would in providing help to this person.  If in trying to obtain the help, you fail to act as a reasonable person would, you could be criminally liable.

Cases NOT Showing Legal Duty to Act

Barber v. Superior Court – Removal of life support from a comatose patient who is unlikely to recover was found to be an omission of an act that did not give rise to criminal liability since the patient’s family gave permission, which terminated the doctors’ duty of care.
**This was the first right to die case.  This was the first right to die case in CA, which is why it was assigned to us, that provides the fact that family members in conjunction with doctors could allow the patient to die.  Other courts, such as in Florida, may not allow this right.

HYPO:  A guy who lives in NY is starving.  Do his parents who live in CA have a legal duty to act?

The parents’ lack of proximity prevented from imposing on them a legal duty to act.


S/S/I #2:  Requisite Knowledge


R:  D has the knowledge of the facts giving rise to a duty to act.


A:

Cases Showing Requisite Knowledge
Stephenson v. State – Since victim was entrapped and under D’s control, D had a legal duty to act by providing the deceased with medical care when he knew that she needed it, and his failure to provide her with such care constituted an omission, thus holding him criminally liable.


S/S/I #3:  Reasonably Possible to Perform the Duty

R:  D must have the means or the ability to perform the duty and without risk of severe harm to himself (Ex: a person who is unable to swim is not obligated to save a drowning person).

A:
III.  CAUSATION

RULE:  In order to be criminally liable, D must be both the cause-in-fact and the proximate cause of the harm.

APPLICATION:

S/I #1:  Cause-in-fact (But-for Cause)
R:  “But for D’s conduct, victim wouldn’t have been harmed.” –limitless but-for causes

S/I #2:  Proximate Cause (Legal Cause)
R:  You’re the proximate cause when:

1.  you’re the final and direct cause of the harm; or

2.  when you’re initially the cause-in-fact, and if some other foreseeable intervening act was the final and direct cause of the injury.

**The less foreseeable the intervening act is, the less likely it will be considered the proximate cause (and vise versa).

**Need to see if reasonably foreseeable from the but-for-cause’s point of view

**If D knows that the harm will transpire, but a reasonable person would not, then D is still liable.

**if can prove that person died due to BOTH but for cause and proximate cause, then both causes will be guilty.

**Just b/c you’re the proximate cause does NOT mean that you’re held criminally liable since you may have been merely negligent; you must have also acted intentionally.  (Welansky – employee who lighted the match)

A:

Cases Showing Proximate Cause
Commonwealth v. Atencio – By participating in a game of Russian Roulette with the deceased victim, Ds were found to be the proximate cause.  First, they were the cause-in-fact since but for their participation, the victim would not have played.  Next, the intervening act (victim shooting himself) was considered to be reasonably foreseeable, therefore their liability was not cut off, making them the proximate cause and guilty of involuntary manslaughter.

HYPO:  D shoots a guy in the leg causing him to bleed.  As D runs away, he calls an ambulance on his cell phone to tell them about the victim.  On their way, the ambulance gets lost for hours.  Guy bleeds to death as a result.  Hospital determines that if the victim had immediate medical attention, he would have been saved.  Is the shooter guilty of a homicide?

Yes.  He was the cause-in-fact.  However, the failure of the ambulance to get there is not by law considered an intervening act; it is the absence of an act.  If the victim died as a result of the injury (loss of blood) inflicted on him by the shooter, then the paramedic’s failure to treat does not matter, therefore the shooter becomes the proximate cause of death.

People v. Kevorkian – D, doctor who assisted people in suicides, was found to be the cause-in-fact b/c but for his help and his suicide machines the patients would not have died.  Also, D was found to be the proximate cause b/c, although he was not the direct and final cause, it was reasonably foreseeable that the patients would use the machines and commit suicide (intervening act).

Hypos NOT Showing Proximate Cause

HYPO:  Assuming two men are arguing at the top of a ledge on the roof of a building.  One man gets frustrated that he can’t convince the other of his argument, and thus throws the other person over the ledge.  As he is falling down the building to be inevitably killed, another man across the building, with a rifle, shoots the falling man in the head mid-air and instantaneously kills him before he hits the ground.  Who is criminally liable for what and why?

-The guy who threw the victim off the building is clearly a cause-in-fact.  However, the intervening act (victim being shot and killed mid-air) was not reasonably foreseeable, and hence it was a superseding act which cut off his liability.  Nevertheless, he is still guilty of attempted murder for throwing him off the building.  On the other hand, the shooter is guilty of the killing b/c he became the proximate cause since he was the direct and final cause of death.

HYPO:  When two people drag race, and one person dies, is the surviving driver liable?

However, he was not the final and direct cause of death, and he was also not the proximate cause b/c the intervening act (car crash) was unforeseeable, thus superseding.  Although it was somewhat foreseeable that the crash would occur, there was skill involved with the drivers making it unforeseeable.  As opposed to the Russian roulette scenario where NO skill is involved and rather it is all up to chance making it likely that someone will die; here, there is a small chance that someone will die.

Approach to Causation

Determine if D is the cause-in-fact.

If no, D is not the proximate cause and not liable.

If yes -> intervening act? -> If no, then D is automatically the proximate cause and liable.

  -> If yes, then you need to determine whether the intervening act was foreseeable.

->If no, the intervening act is superseding which cuts off D’s liability making him not the proximate cause and not liable.

-> If yes, the intervening act is not superseding and D is the proximate cause and liable.

IV.  HOMICIDE

RULE:  [Mens Rea + Act of Killing + Proximate Cause + Death – Defenses]

Common law has 3 types of homicide:
Murder

Voluntary manslaughter

Involuntary manslaughter

S/I #1: Malice Aforethought
R:  The presence of a particular state of mind with the absence of a defense or a mitigation.  Malice refers to killings committed with callous disregard of human life.  It does not necessarily mean the literal definition of malice – “ill will.”  Malice separates murder from manslaughter.  Arson and murder are the only malice crimes.  There are 4 types of malice:
1.  Intent to kill

2.  Intent to inflict serious bodily harm

3.  Felony murder

4.  Depraved/malignant heart (gross recklessness/negligence)

A:

S/S/I #1:  Intent to Kill – gets your 1st degree (sometimes?)

(Ex: A shoots B with the intent to cause B’s death) 
** Can use clear evidence or circumstantial evidence to conclude that D had the intent to kill (ex: used an axe and slashed the guy’s chest OR putting a bomb on a plane to steal cargo when its in flight and kills the passengers – almost 100% that people will die)

S/S/I #2:  Intent to Inflict Serious Bodily Harm – can only get you 2nd degree

R:  (Ex: A stabbed B in the arm, and B as a result of the injury bled to death.)  (Examples of serious bodily harm – shooting, stabbing, swinging a bat, breaking bones)

**In common law, the intentional breaking of any bones was considered serious bodily harm b/c people have been known of dying from shock.

** It doesn’t matter what the D intended IF he actually used a deadly weapon (i.e. hatchet, putting a bomb on a plane).  A jury will conclude that there was an intent to kill b/c it’s certain that death will result.  However, a bat to the knee won’t count here even though a bat may be considered deadly if used a certain way.

**It is NOT malice if the slapper did not know the slappee’s condition (egg-shell-thin-skull victim).  However, if he was aware of the condition, then it will be murder.

S/S/I/ #3:  Felony Murder

R:  The killing of another human being during the commission of a felony.  

(Ex: During a robbery, the bank teller was shot and killed)

**This can lead to either 1st degree or 2nd degree murder (it depends on the felony).

**If D has an honest and reasonable mistake of fact defense to the felony, then he has a complete defense against the felony, which in turn prevents the felony murder doctrine from being applied.

**Felony Murder is the only time when transferred intent will apply to different crimes -- transferred intent allows that the intent you had to commit a felony when a killing occurred constitute one of the malice aforethought states of mind for murder.

**Felony Murder is the easiest way to get to murder b/c the means rea of the murder does not need to be proven, only need to show the causation (someone has died while D committed a felony).

**A felony begins when the Ds begin preparations for the crime and does not end until they are in custody or have reached a position of “apparent safety.”

**When enough space and distance is placed between co-felons, one may NOT be responsible for the acts of the other co-felon (i.e. if a co-felon starts a gun battle and is killed 6 blocks away, the other co-felon is not responsible for the death).

**In CA, there are 2 types of Felony Murder: (1) inherently dangerous felonies that are listed and are 1st degree murder; and (2) inherently dangerous felonies that are NOT listed and are 2nd degree murder.

**Felonies that are not listed and are not inherently dangerous can NOT be used by the felony murder rule.

Common “inherently dangerous” felonies (BAARK):

Burglary

Arson

Rape

Robbery

Kidnapping

CLASS RULE

Not felony murder unless death comes from felon or felon’s agents doing.

CA Rule:

have to establish murder charge (w/ 1 of 4 mental states) withing contect of felony

Limitations on Liability

D must be guilty of the underlying felony.  If he has a defense to the felony, he has a defense to felony murder.
Ireland RULE – Felony murder can only be applied where the underlying felony is independent of the killing.  Assault-based felonies do NOT apply to the felony murder rule.  (ex: no manslaughter, aggravated battery)
The majority jurisdiction rule is that death must have been a foreseeable result of the commission of the felony.  However, courts have found that most deaths are foreseeable.
The death must have been caused during the commission or attempted commission of the felony, but the fact that the felony technically completed before death was caused does not prevent the killing from being felony murder.  Deaths caused while fleeing from the crime are felony murders.  But once the felon has reached a place of “temporary safety,” the impact of the FM rule ceases and deaths subsequently caused are NOT felony murders.

Culpability for the death of a co-felon is dependent on either the redline or Washington rules depending on the jx. 

Felons are always guilty of all other deaths that are foreseeable during the commission of the crime (police officers, victims, TP, etc.)

Not guilty if lightning strikes and kills someone. 

S/S/I #4:  Depraved/Malignant Heart (Gross Recklessness/Negligence)

R:  Extreme disregard and indifference for human life and safety.  Outrageously reckless conduct that causes death.  

The conduct of D exposed a high degree of risk to human life and safety;

D intentionally engaged in the reckless conduct; and

D must subjectively have been aware that his intentional conduct had a great likelihood of causing death or serious bodily harm.




**This can only lead to 2nd degree murder, not 1st degree.




** Dumb D is a defense

S/I #2:  Murder  [Malice + Actus Reus + Causation + Death – Mitigating Circumstances and Defense of Justification = Murder]

R:  The unlawful killing of another human being with malice aforethought (mens rea).

**NOTE:  Malice is just a way to get to murder; it’s not itself a type of murder.  There are only two types of murder – 1st degree and 2nd degree murder.


S/S/I #1:  1st Degree Murder

R:  Either a premeditated and deliberate intent-to-kill murder OR a felony murder (listed and inherently dangerous).


A: 


Intent-to-kill (Premeditated and Deliberate) Murder

R:  When the killing was premeditated and deliberate.  

Premeditated means that you thought about the killing in advance and planned it out, even for a short period of time.  

Deliberate means that you were cool-headed and in a rational state of mind (vs. in the heat of passion) when you decided to kill, and you weighed the consequences.  This is a subjective question b/c it looks at D, not a reasonable person.

**Premeditation and deliberation distinguishes between 1st degree murders and 2nd degree murders.

**CA determined that one can premeditate and deliberate instantaneously -- professor thinks this is irrational.

**In CA, all murder which is perpetrated by a destructive device, explosion, weapon of mass destruction, poison, lying in wait, or torture are considered premeditated and deliberate.

Cases Showing 1st Degree Intent-to-kill (Premeditated and Deliberate) Murder

Gilbert v. State – D was convicted of 1st degree murder for killing his wife.  In an attempt to stop her suffering (mercy killing) due to Alzheimer’s, D shot her from behind.  However, D mistakenly assumed that she was still alive, so he went back to the store and bought more rounds and came back shot her again.  Court held that D was guilty of 1st degree murder b/c it was an intentional killing that was premeditated (he had time to think about it) and deliberate (no evidence of heat of passion).



1st Degree Felony Murder

R:  Any killing that occurs during the perpetration or attempt to perpetrate an inherently dangerous felonies (Majority jx), such as arson, robbery, burglary, rape, mayhem (causing a permanent disfigurement), kidnapping, car jacking, train wrecking and some forcible sex-related crimes.


2nd Degree Murder 
R:  Any murder that is not 1st degree murder is 2nd degree murder, such as when: (1) there is no premeditation and deliberation, (2) D’s provocation meets the Caruso Standard, or (3) D’s diminished capacity meets the Wolff Standard.


A:  



2nd Degree Intent-to-kill Murder

R:  A killing that was NOT premeditated and deliberate (i.e. an instantaneous killing).  This is the catchall category for intentional killings that have insufficient evidence of premeditation to be considered 1st degree murder and insufficient evidence of provocation to be excused as voluntary manslaughter.  If the jury finds that D knowingly (intentionally) killed another, by default D will be guilty of 2nd degree murder.


Mitigations from 1st degree to 2nd degree murder

Caruso standard – provocation

Wolff standard – diminished capacity



A:  

Cases Showing 2nd Degree Intent-to-kill Murder

People v. Caruso – see case below under mitigating circumstances!

People v. Wolff – see case below under mitigating circumstances!



S/S/S/I #2:  2nd Degree Intent-to-inflict-serious-bodily-harm Murder



A:  

Cases Showing 2nd Degree Intent-to-inflict-serious-bodily-harm Murder

Reginald Deny Case – During the Rodney King riots, Reginald Deny, a victim, was pulled out of his truck by rioters and beat severely, which resulted in his death.  Prosecution pursued a 1st degree murder charge under an intent to kill.  However, the jury held in favor of D b/c on the facts, they did NOT feel that D intended to kill.  Instead, he meant to inflict serious bodily harm.  The prosecution misfiled the case.

Cases NOT Showing 2nd Degree Intent-to-inflict-serious-bodily-harm Murder

HYPO:  Assume A slaps B upside the head b/c of an insult.  He intended only to embarrass him and insult his integrity.  However, B ends up being the “egg-shell-thin-skulled-P” where his head was crushed causing his death.  Is A guilty of murder?
No, b/c he did NOT intend to inflict serious bodily harm since he didn’t know that B had a thin skull.  He just intended to embarrass him. 


S/S/S/I #3:  2nd Degree Felony Murder

R:  Any killing that occurs during the perpetration or merely the attempt to perpetrate felonies that are not listed under 1st degree felony murder.  (Ex: Administration of a dangerous drug is considered inherently dangerous, but is NOT listed, thus it can only lead to a 2nd degree felony murder).


A:  

Cases Showing 2nd Degree Felony Murder

Jim Belushi Case – Injecting someone with an inherently dangerous substance (speed balls).  This was a felony, and one that is inherently dangerous, however, it is NOT listed as a 1st degree FM.  Thus, D was found guilty of 2nd degree felony murder.

Cases NOT Showing 2nd Degree Felony Murder

People v. Philips – D, a chiropractor, was convicted of 2nd degree murder in trial under a FM theory for grand theft (claiming that he could cure an eye-cancer patient).  This jx follows the traditional view (Majority) that requires the felony to be inherently dangerous- grand theft not inherently dangerous


2nd Degree Depraved/Malignant Heart Murder



A:  

Cases Showing 2nd Degree Depraved/Malignant Heart Murder

Commonwealth v. Malone – D was convicted of 2nd degree murder for killing another boy while playing “Russian Poker.”  While holding a gun up to the victim’s side, D pulled the trigger 3 times, whereby the third one shot and killed the victim.  Court held that even though D honestly believed that the gun would not go off, his conduct (playing Russian Poker) exposed such a high risk of serious injury that he was considered grossly reckless.

**RULE – D is guilty of 2nd degree murder, even if he never INTENDED to kill or seriously injure the victim.  It is enough that the he KNEW his conduct involved an unacceptably high risk of death.
**Differences between cases
Atencio:  foreseeable intervening act - VICTIM pointed gun at head.  High chance of death.

Malone:  NO intervening act - D was the one who pointed the gun at the victim’s side and pulled the trigger 3 times making him the final and direct cause (proximate cause).  High chance of death.

Drag Racing Hypo:  unforeseeable intervening act - car crash.  Small chance of death b/c there is some skill involved.

**What separates 2nd degree murder from involuntary manslaughter?

The degree of risk that you expose to human life and safety – the higher the percentage of the risk of harm that D exposes others to, the more likely that a jury will find D guilty of 2nd degree murder instead of manslaughter.

A certain percentage may be guilty of manslaughter, but not of 2nd degree murder.

A 1 in 6 chance will probably be liable for manslaughter, but higher than that begins to get into 2nd degree murder.

A high degree of risk will NEVER be 1st degree murder b/c that crime requires premeditation and deliberation, which the other forms of homicide do not.

Gibson v. State – D was convicted of murder for the killing of a police officer.  While arrested and placed in the backseat of a police car driving down the highway, the car collided with another car causing the death of the police officer who was driving.  There were 4 different scenarios of what actually happened (possible final type essay question):

D did not do anything.

Here, D is not guilty.

D acted in the throes of heroin withdrawals which end up in a physical convulsion making him lunge forward and unintentionally grab the steering wheel and cause the accident.

Here, the jury must find D either (1) criminally or grossly negligent; or (2) find that he was unconscious, and thus completely innocent.

However, it can be argued that although D didn’t voluntarily get in the car, he did voluntarily take the drugs and thus should be criminally liable despite that he may have been unconsciousness - by using the drugs, it is reasonably foreseeable that he may endanger others.  The more likely that D was going through withdrawals, the more likely that he will be criminally liable of manslaughter, and not 2nd degree murder.

D wanted to escape by crashing the car.

Here, he could be held liable of felony murder or even gross recklessness.  

D wanted to commit suicide, so he tried to crash.

Here, D could likely be held guilty of either 2nd degree murder (acting grossly reckless) 

He actually had the intent to kill (trying to kill himself).  He wants to crash the car SO badly that someone will die (even though its himself).  However, in the one above, he didn’t have intent to kill (he just wanted to crash just badly enough to allow him to escape).

HYPO:  In the Gibson case, is the jury more likely to find D guilty of 2nd degree murder if they believed that D was trying to commit suicide OR if they believed that D was just trying to escape?

It’s more likely that the jury will find him guilty of 2nd degree murder under the suicide scenario b/c in that situation, he is actually trying to cause a fatal accident where someone dies, regardless if that someone is himself.  Whereas in the escape scenario, he is not intending to kill anyone, he just wants to escape.

People v. Register – D is drunk in a crowded bar.  After his friend got into an argument with someone, D shoots and kills 2 people.  The prosecution charged D with malignant heart murder instead of intentional murder b/c (1) there was no premeditation and deliberation, and (2) they wanted to prevent D from using his intoxication as a defense since this jx doesn’t allow for intoxication as an defense to a reckless crime

**This court concluded that it does NOT matter at which point you acted intentionally, as long as you voluntarily got drunk, then you are liable.

Pears v. State – D was convicted of 2nd degree murder for killing two people in an accident while driving drunk.  Even after being warned by cops not to drive since he was too drunk, he still got in his truck and drove at high speeds through traffic lights.  However, D had never previously been convicted of drunk or reckless driving.  Court still found D guilty of 2nd degree murder b/c he was put on NOTICE by the cops.  His intentional acts were drinking and then getting behind the wheel, and also driving through a traffic light.

**RULE - Two reasons why a D would get murder for DD instead of manslaughter:
Repeated offenses (charged with DD over and over)

They KNOW they’re a DD and should be more careful (i.e. being put on notice that you’re drunk)

**This case is similar to Decina case (seizure driving).

Cases NOT Showing 2nd Degree Depraved/Malignant Heart Murder

HYPO:  If an individual has a loaded gun in a crowded room and tries to hand it to someone else but accidentally drops it and shoots someone else killing them.  Is he guilty of malignant heart murder?

No, that person is considered to be criminally negligent which will end up in manslaughter (not murder) 

HYPO:  Using hypo above, but instead the person shoots the gun meaning to miss, but actually hits someone who ends up dying.  Is he guilty of malignant heart murder?

Yes, b/c he intentionally took part of a reckless act.  It wasn’t accidental as dropping the gun as seen above.

Most jxs require that you partake in an intentional act.

Mitigating Circumstances (partial mitigating defense)

R:  A mitigation factor that can eliminate the presence of malice aforethought and reduce murder to manslaughter.



Provocation

R:  At common law, provocation would eliminate malice and reduce a killing to voluntary manslaughter by provoking D into a heat of passion.  There are 4 elements that must exist in order that there be a reasonable and legal provocation:

Caruso standard:

If a reasonable person would have been provoked;

If defendant was provoked;

If a reasonable person at the time D acted would not have yet cooled; AND

If defendant  himself had not yet cooled.

**When under a heat of passion, D can NOT be guilty of 1st degree murder.

**D can only use provocation as a mitigation defense towards the person who created the provocation, not some third party.

**Examples of heat of passion - being severely beaten, seeing your family member severely beaten or raped, and witnessing adultery. OR threatening words or descriptive words of horrible acts

Cases Showing Provocation

People v. Berry – D was convicted of 1st degree murder for killing his wife by choking here with a phone cord as a result of her taunting him about being in love with some other guy.

**RULE – Mere words CAN constitute reasonable provocation when a reasonable person would have been thrown into a heat of passion.  The provocation does not have to be based on immediate observation.

** The court’s reasoning here is CORRECT (as opposed to the Holmes case) b/c the law does allow descriptive words to constitute reasonable provocation.

People v. Caruso – D was convicted of 2nd degree murder for killing his son’s doctor.  D was actually provoked by his subjective belief that the doctor killed his son AND he had not yet cooled due to the alleged laugh by the doctor that he subjectively believed to be true.  Nevertheless, a reasonable person would NOT have been provoked.  He was allowed a mitigation from 1st to 2nd degree murder.

**Caruso Standard (CA) – Mitigation from 1st to 2nd degree murder:

**This court created a semi-mitigation from 1st degree murder to 2nd (instead of murder to manslaughter) degree murder when someone has a subjective and honest provocation, but where that provocation would NOT provoke a reasonable person.  Look for when D was honestly provoked, but NOT reasonably provoked. Can never drop to manslaughter, always 2nd degree. 

**CA would have found him guilty of 1st because he went to get the knife. Premeditation can be instantaneous. 

HYPO:  In the Holmes case, what would happen if Holmes did not have an intent to kill and it was allowed to be mitigated?

Then he would be guilty of INvoluntary manslaughter.

People v. Harris – D was convicted of voluntary manslaughter for shooting and killing a bouncer after being severely beaten by him.  

**RULE – Cooling Off Period - The more extreme the provocation, the longer is allowed for the cooling period b/c a reasonable person might be expected to be in throes of heat of passion for a longer amount of time.

HYPO:  In Harris case, what if at the last moment D fell to the ground, there was a gun next to him, and he was in the heat of passion, and shot the bouncer.  Should the jury be given manslaughter instruction?

Yes, b/c he was in a heat of passion, which could eliminate malice.

Cases NOT Showing Provocation

Holmes v. Director of Public Prosecutions – D was convicted of murdering his wife. 

**RULE – Descriptive words (confessions of adultery) alone can NEVER be enough for a reasonable provocation.  Intent to kill must be obliterated for D to have a reasonable heat of passion.

**Professor says that the court here was WRONG b/c descriptive words alone can constitute legal provocation AND heat of passion allows you to have an intent to kill.  The court here does not understand that in all voluntary manslaughter cases, there always exists an intent to either kill or commit severe bodily injury.  The CORRECT standard is set by the Berry case.

HYPO:  In the Holmes case, suppose it was instead “I just left your apartment and killed your parents.”  Is this sufficient provocation within the Holmes court’s reasoning?

No, b/c one must actually see the incident.

HYPO:  A man gets shot, another man sees it and laughs.  The person who got shot shoots the guy who laughed and kills him.  Can the guy who shot and killed the guy laughing use provocation as a mitigating defense?

No, b/c the laughing wasn’t the guy who shot him

 Diminished Capacity

R:  In common law, it was used to mitigate murder to manslaughter.  It is the lack of mental capacity just short of insanity either as a result of some mental disease or defect (i.e. mental retardation), some injury to the head, or voluntary intoxication that would reduce the ability of D to significantly reason like a normal person.

**The Wolff standard is a form of diminished capacity – unable to maturely reflect.

**In CA, there is no longer diminished capacity as a defense.
**A drunk man still has the mental capacity to form intent to commit a crime.

**Involuntary intoxication does NOT fall under this category b/c it has its own separate rules.

**It can REDUCE a specific intent crime down to a general intent crime (instead of being guilty of burglary, you’re only guilty of trespass).  It’s a legal defense to a specific intent crime (here, 1st degree murder is treated like a specific intent crime, which can be mitigated to 2nd degree murder which is treated like a general intent crime).

A:

Cases Showing Diminished Capacity

People v. Wolff – D, 15-year old boy, was convicted of 2nd degree murder for killing his mother to get her out of the way so he could use the family home for a bizarre sexual scheme.  

**Wolff Standard – Mitigation from 1st to 2nd degree murder:

If you are unable to maturely reflect as a result of some diminished capacity (age, mental capacity, intoxication, blow to the head), then you can NOT be found guilty of a specific intent crime OR of 1st degree murder.

**CA no longer allows the Wolff standard of diminished capacity based on the ability to maturely reflect b/c of the Twinkie case.  However, there are some 15-20 jx, other than CA, that still use the Wolff standard.

Dan White (“Twinkie Case”) – 

**After this case, CA got rid of all of diminished capacity as a defense.
Differences between murder in the 1st degree and 2nd degree

Out of the 4 types of malice, 2 always end up in only murder of the 2nd degree and never in the 1st degree:

Intent to commit serious bodily injury

Depraved/malignant heart (gross recklessness)

The other 2 types of malice could result in either 1st or 2nd degree murder

Intent to kill

If premeditated and deliberate – 1st degree

If honestly, but unreasonably provoked (Caruso standard) – 2nd degree

If premeditated and deliberate, but NOT maturely reflected (Wolff standard) – 2nd degree

Felony murder

In CA:

If inherently dangerous AND listed – 1st degree

If inherently dangerous, but NOT listed – 2nd degree

S/I #3:  Voluntary Manslaughter
R:  An unlawful killing without malice.  Murder with a mitigation (provocation/diminished capacity)

S/I #4:  Involuntary Manslaughter
R:  An unlawful killing without malice.  An unintentional killing that is a result of either (1) mitigation from 1st or 2nd degree murder (felony or depraved/malignant heart murders only); (2) criminal negligence; OR (3) if caused during the commission of an inherently dangerous misdemeanor.
A:  

Criminal Negligence Manslaughter

R:  A killing that occurs due to a gross deviation from the standard of care a reasonable person would observe in D’s situation that goes beyond civil negligence but is NOT enough to be considered gross recklessness/negligence (depraved/malignant heart).  (Ex: negligent handling of fire arms – most common type of involuntary manslaughter)

HYPO:  D shoots in a crowded room and kills someone, but he only meant to let people know that there was someone in the room with a knife.  Guilty of 2nd degree murder?

involuntary manslaughter since he was criminally negligent.

HYPO:  Assume you are diving 90 mph on Olympic while it’s raining b/c you just picked up a victim from a robbery and are racing at an attempt to save this person’s life and cause another accident which ends up killing the other driver.  Are you guilty of murder for killing the other driver?

Acting with a social value means you have NO malignant heart.

Commonwealth v. Welansky – D was convicted of involuntary manslaughter for several deaths that resulted from a fire in his night club while he was not there.  D was guilty of involuntary manslaughter due to criminal negligence.

**RULE – If D LACKS the subjective awareness element of 2nd degree malignant heart murder, then it can be reduced to involuntary manslaughter.  It differentiates between criminal negligence and gross recklessness.

**Professor says that D did NOT have any criminal culpability, but the court wanted to convict an innocent man to set a precedent - the verdict had NOTHING to do with law; it was an anti-semitic case against a Jewish club owner.

HYPO:  In Welansky case, assume this was a facility created for the caring of victims in emergencies, and then there is a major emergency, and people are packed in this facility.  The owner of the facility knows that the facility is unsafe to have that many people in there, but the nearest other facility is 40 miles.  Then a fire occurs and the facility collapses.  Is the owner guilty of malignant heart murder?

No, b/c there was a legitimate social value since he was trying to save those people’s lives.

However, he may be guilty of some criminal negligence

State v. Williams – Ds, parents of the deceased child, were convicted of involuntary manslaughter for negligently failing to supply their baby with necessary medical attention out of fear that the their baby would be taken away.  

Misdemeanor Manslaughter

R:  A killing that occurs during the perpetration of an inherently dangerous misdemeanor.  This is a felony, but it’s based on a misdemeanor.  (Ex: shooting off a firearm and accidentally killing someone OR a DUI accident that accidentally kills someone OR eggshell-thin-skull victim OR brandishing a weapon that accidentally goes off)


**An assault/battery-based misdemeanor CAN constitute misdemeanor manslaughter.

Cases Showing Misdemeanor Manslaughter

HYPO:  D shoots his gun during 4th of July, and someone dies by accident.  Is D liable?

Yes, b/c that shooting off a firearm is a misdemeanor that is inherently dangerous to life.  Therefore, D will be guilty of involuntary manslaughter.

	Gradations of Homicide – General Modern Approach – Roadmap pg. 94
	

	Level of Homicide
	Mens Rea Requirement


MALICE:  Premeditated and deliberate intent-to-kill;

OR

	Certain types of felony murder
	


MALICE:  Non-premeditated or deliberate intent-to-kill;

OR

Intent-to-inflict-serious-bodily-harm;

OR

Certain types of felony murder;

OR

	Recklessness-with-depraved indifference (malignant/depraved heart)
	


NO MALICE:  Mitigation from 1st or 2nd degree murder (intent-to-kill OR intent-to-inflict-serious-bodily-harm murders only) using Provocation

OR

	Diminished Capacity
	


NO MALICE:  Mitigation from 1st or 2nd degree murder (felony OR depraved/malignant heart murders only);

OR

Criminal Negligence;

OR

	Misdemeanor Manslaughter
	


V.  THEFT
RULE:  Theft crimes are separate and mutually exclusive (i.e. D cannot be guilty of both larceny and embezzlement).
**Trespass to chattel (temporarily taking personal property, but later returning it) is not a theft crime (i.e. Joyriding)

S/I #1:  Larceny
R:  The tresspassory taking and carrying away of personal property known to be that of another, with intent to permanently deprive.


Elements of Larceny

1.  Trespassory – When D takes property without the consent of the rightful possessor of the property. Or tricks person into giving them the good. 

2.  Taking – D must have complete dominion and control over the property.

3.  Caring away – when D physically moves the property, even if it’s a short distance (i.e. a foot).

Personal property – The personal property must be tangible.

4.  Known to be that of another – The crime of larceny can only be committed against a rightful possessor (not owner). Leads to strange consequences of landlord or mechanic are rightfully withholding property from owner based on payment. 

5.  Intent to permanently deprive – The intent has to exist at the moment of the taking of the property.

**You cannot commit larceny against a thief b/c the thief is not the rightful possessor.  

**As long as D is in wrongful possession of property, his trespass continues, and if that is met with his intent to permanently deprive, D is then guilty of larceny.

**Even if D temporarily deprives someone of personal property, he can still be guilty of intending to permanently deprive the rightful possessor if the way that he uses it subjects the property to risk of damage or loss 

**If you take property without intent to permanently deprive and you lose it, its still not intent to permanent deprive.  But, if you take something with intent to RISK it, and by chance nothing happens to it, you return it in perfect condition, the intent to permanently deprive was still there when you took it.

**Money (cash) is considered in law to be fungible, meaning that if you spend the money but return the same amount from your own account, then that’s generally NOT larceny.
**Larceny is a specific intent crime (2 intents - trespassory taking and intent to permanently deprive) so honest and unreasonable mistake of fact is a defense.

Common Law (Majority/CA) – If you innocently take property, even though it is trespassory, you are NOT guilty of larceny if you later decide to permanently deprive the rightful owner.

MPC (Minority) – Regardless of what sort of initial trespass occurred, either innocent or criminal, if the intent to permanently deprive develops, D is guilty of larceny.

Exception: If D reasonably tries to give back the property to the rightful owner and can’t, then D are NOT guilty of larceny if you decide to keep it.

Larceny by Trick – D must obtain possession from a rightful possessor by fraudulent means.  You are lying about returning property in the future.  The trick must be intended at the very beginning to be considered larceny by trick.  However, if you develop the intention to trick later on after you already obtain possession with permission, then it’s an embezzlement.  

**Larceny by trick is just a theory to get to the crime of larceny – it’s NOT a separate crime in itself.


Cases Showing Larceny
Graham v. United States – D took money from his client to bribe a police officer for him but ended up not bribing the police officer.  He was guilty of larceny by trick, which IS larceny.

United States v. Rogers – When D went to the bank to cash a check the teller gave him more than he wanted and he took it anyway.  D was guilty of larceny b/c at the time he took the money he knew it was wrong since the money wasn’t his, it was a wrongful trespass since he wasn’t the rightful possessor, and he didn’t bring it back.

HYPO (variation on Rogers case):  Suppose he took the money and walks out with absolutely no intent to permanently deprive.  He leaves intending to bring it back.  Is he guilty of larceny?

No, b/c although it was a trespassory taking common law requires that he intended to permanently deprive the money.

HYPO (another variation): What if the trespass was innocent, but the guy still formed the intent to permanently deprive later on? Guilty of larceny?

Common law – No b/c you have to knowingly trespass when taking the property

MPC – Yes b/c whether the trespass was innocent or not is irrelevant.  As long as you form the intent to permanently deprive you’re guilty of larceny.

HYPO:  If you are in a store and you take and carry something away a few feet with intent to steal it, then are you guilty of larceny?

Yes, it is not necessary that you walk out of the store with it.

Cases NOT Showing Larceny

People v. Robinson – D’s friends stole a car for the purpose of taking the wheels & tires.  When they are unable to get the tires off the car, D comes to help.  Court held that the crime of the taking away of the vehicle had ceased prior to D’s involvement, and he therefore could NOT be held liable for larceny since he committed it against a thief, which wasn’t the rightful possessor.

**RULE – You can only commit larceny against the rightful possessor (not a thief).

HYPO:  Someone puts money in his pocket innocently, and goes to the bank, but on the way, decides not to give it back.  Larceny?

No.  At common law, to be guilty of a larceny, you must initially trespassorily take.  If you have already taken innocently, it can NOT become a larceny.  

HYPO: Someone tries to take a statue but cannot since it is connected to a wall by a cord.  Is this taking and carrying away?

No, b/c he didn’t have dominion or control over the statue.  He only tried to take and carry it away, so he’s just guilty of attempted larceny

S/I #2:  Embezzlement
R:  A theft by a rightful possessor who’s been entrusted with property that of another and misappropriates it for his own purposes.


Elements of Embezzlement

1.  Fraudulent

2.  Conversion – when D deals with the property in a manner inconsistent with the trust arrangement pursuant to which he holds it.
3.  Of property – tangible personal property (real property does not count)

4.  Of another

5.  By a person in lawful possession of that property

**It does NOT require intent to permanently deprive (common law/majority rule), however some states require the intent to permanently deprive (minority rule).

**Embezzlement is a specific intent crime.

**CA adopts the common law/majority rule

**Embezzlement was created b/c theft doesn’t always involve the trespassory taking of property since the criminal may actually be the right possessor (it filled in the gaps in the law of larceny).



Embezzlement vs. Larceny

-Embezzlement is when D is the rightful possessor, whereas in larceny D is NOT the right possessor.

-Embezzlement only requires a minimum of temporary deprivation, whereas larceny requires the intent to permanently deprive.

-The trick must be intended at the very beginning to be considered larceny by trick.  However, if you develop the intent to trick later on after you already obtain possession with permission, then it’s an embezzlement.

A:


Cases Showing Embezzlement

Commonwealth v. Ryan – D, a cash register person, collected money from a customer, didn’t ring up the sale, and instead took the money himself.  

-When you place things back into the hands of an employer and then take it back, it’s a larceny. 

HYPO (variation on Ryan case): how do you make the case clearly one of embezzlement?

He takes the money for the good and directly puts it in his pocket and takes it away.   This would be embezzlement b/c he is entrusted with receiving customers’ money by the store-owner, which makes him the rightful possessor.

HYPO: You take a sum of money from your employer that he gave you and put in a bank account to get a home loan and a credit card.  Once you get these, you give the money back to your employer.  Embezzlement or Larceny?

Embezzlement b/c while entrusted with the funds (the rightful possessor), you misappropriated it for your own personal use, even though it was only temporary.  It doesn’t matter whether you intended to bring it back since this is embezzlement.

People v. Talbot - D openly used corporate funds to invest in the stock market, lost all the money, and didn’t pay the company back.  Court held that D was guilty of an embezzlement b/c he was trusted with the funds given his position, therefore the money was in his rightful possession when he misappropriated it.  His intent was irrelevant since this was a case of embezzlement.  D cannot be guilty of false pretenses b/c he doesn’t have title to the money since he borrowed it.

S/I #3:  False Pretenses 

R:  When D’s misrepresentation of a past or present (not future) fact induces the rightful possessor to transfer possession and title of his property (personal or real) to D in reliance on his false statements.  D must intent and actually defraud the rightful possessor.

Elements of False Pretenses

1.  Obtaining title

2.  To the property of another

3.  By an intentional (or knowing) false statement of past or existing fact

4.  With intent to defraud the other

False Pretenses vs. Larceny by Trick

False pretenses – obtain title by deceit (but possession is not necessary)

Larceny by Trick – obtain possession by deceit

**The moment title transfers, it can NOT be larceny of any type (even if both title and possession transfers).

**Conversion gives rise to a civil cause of action.

**You need to consider who is the intended person to obtain title; a middle man doesn’t get title just b/c he has someone’s money and is going to give it to the intended person.

**Money, once it passes from one person to another, title passes as well (UNLESS money is borrowed or is given to a middleman).  Once you have lost possession, you have also lost title.

MPC RULE (CA) – It doesn’t matter what you lied about, whether it was about the past, present, or future, you are still guilty of false pretenses if the jury finds without a reasonable doubt that D actually lied.
A:


Cases Showing False Pretenses

People v. Ashley – D took promised two old ladies that if they gave him money he would use it to build a movie theater and never did.  Court adopted the MPC rule and held that D was guilty of false pretenses b/c he lied about something that was supposed to take place in the future.  D obtained possession and title since he was given money, and b/c he was the person intended to receive the money (unlike D in Graham case who was a middle man).

	PROPERTY OFFENSES

	
	Activity
	Method
	Intent
	Title


Larceny


Taking & asportation of property from possession of another person


Without consent or with consent obtained by fraud


With intent to steal


Title does not pass

	


Embezzlement


Conversion of property held pursuant to a trust agreement


Use of property in a way inconsistent with terms of trust


With intent to defraud


Title does not pass

	


False Pretenses


Obtaining title to property


By consent induced by fraudulent misrepresentation


With intent to defraud


Title passes

	


S/I #4:  Robbery [Larceny + Assault = Robbery]

R:  Larceny by force or intimidation 
**There must be force/attempted force against the person, not just the property. the force or violence can be minimal. 


Cases NOT Showing Robbery

HYPO: What if someone takes your bag by cutting the strap and runs away without you even knowing it.  Is he guilty of larceny or robbery?

Larceny.  Not robbery b/c the force used was only enough to pickpocket.  You are only guilty of robbery when use force or fear against the PERSON. 

Ex:  Force or fear against a person’s pet is NOT robbery b/c it’s not against the person.

Ex:  Force or fear about something the next day is also NOT robbery b/c it’s not imminent.

Ex:  Force or fear to a person about going and stealing something from their house 6 blocks away is not robbery b/c it must be in the presence of the person.

S/I #5:  Extortion
R:  To obtain something (i.e. money, property or advantage) or make someone do or not do something by any malicious threat or force (i.e. Blackmail, threat of criminal prosecution when not related to the case, threat of physical force). Threats can be of future harm, there is no need to have taken anything from the person you are threatening, the threat does not have to be a person, and the threat does not have to be of physical harm, but this is still a theft crime. 

When is it NOT extortion?

-When the request must be directly related to the restitution.

-When there is good faith belief for the threat.

-When you demand only what was taken or less, nothing more.

-You must not denigrate someone’s character or to ruin their reputation.

**Focus on whether there is a malicious threat, and if there is, then look at the 4 elements above.

**Even if you threaten something that you have an absolute right to do, it CAN still be extortion.

**You can threaten civil or criminal action as long as there is no malicious threat, you have a basis to do so, and it’s directly related to the case

A:


Cases Showing Extortion

State v. Burns - D confronted Frease and accused him of embezzling $6,800, and stated that he would go to prison unless he confessed in writing to stealing $5,000 and repaid the loss.  

**RULE – One may demand the return of money embezzled by another, and, if restitution be refused, threaten him with a criminal prosecution without violating the extortion statute, so long as the demand is limited to the specific amount embezzled.

HYPO: Have naked pictures of a political figure and threaten to give them to the National Enquirer unless he gives you money.  Malicious threat?

Yes, even if you threaten to do something that you have an absolute right to do, it can still be extortion.

HYPO:  A lawyer threatens his client’s husband to report him to the I.R.S. for tax evasion in order to compel him to drop his charges against the lawyer’s client.  Extortion?

Yes.  His threat wasn’t okay b/c he threatened to report the husband’s tax evasion to the I.R.S. not b/c he cheated on his taxes but b/c he wanted the husband to drop a charge against his client. 

Examples of extortion 

Ex:  I threaten to have you arrested unless you give me $15,000 for the $10,000 you owe me.

Ex:  I threaten to call the cops and tell them about the money you stole from Peggy unless you give me my $1,000 back.

Cases NOT Showing Extortion

HYPO:  Kobe case - If the girl (P) went to him and said that he could settle the case by giving him money to avoid bad publicity for both of them, otherwise she would go forward with the civil case, then this would probably be OKAY b/c she wouldn’t be doing it maliciously - she has a good faith basis.

VI.  PREPARATORY/ATTEMPT CRIMES
RULE:  A criminal attempt is an act that, although done with the intention of committing a crime, falls short of completing the crime.  It requires (1) a specific intent to the commit the crime; and (2) an overt act in furtherance of that intent.  In order to be guilty of an attempt crime, D must go beyond just mere preparation of committing the crime and enter the zone of perpetration. Cannot attempt a reckless or negligent crime because of the intent issue on reckless crimes.  There are two different tests that determine whether an overt act has entered the zone of perpetration:

Dangerous Proximity to Success Test (Common Law/Minority Rule) – D must be within a dangerous proximity of success to committing the crime.  Common law looks forward 

Substantial Step Test (MPC/Majority Test) – D must have taken a substantial step toward the commission of the crime.  MPC looks back in time and determines what he has already done 

-State v. Latraverse – D is charged with attempt to intimidate a police officer form giving testimony against him b/c he was caught with possessing certain equipment in his car necessary for committing an arson.  Court here used the substantial step test and found that he DID take a substantial step, even though he may have not come into a dangerous proximity to success (under the common law test). 

Defenses to Attempt Crimes

Voluntary Abandonment 
Common Law/Majority Rule (CA) – This is NOT a defense at all.

MPC/Minority Rule – Even when D has gone beyond mere preparation of the crime, he can still not be guilty of the attempt crime if he voluntarily abandons his plans.  This is a complete defense.

Ex of vol. abandonment: Burglar stops after breaking the door b/c of a change of heart.

Involuntary Abandonment – When D voluntarily abandons his plans b/c of the difficulty of completing the crime or b/c of an increased risk of apprehension.  This is NEVER a defense.

Ex: a burglar stops b/c he set off the alarm.

Legal Impossibility (Common Law/Majority Rule) – If when the D had done everything that he physically planned on doing and succeeded, and a crime has NOT occurred.  This IS a complete defense, however this is NO longer a defense in federal courts.

**It is as if the actus reus element fails.

**If it’s legally impossible to commit a crime, then you also cannot be guilty of the attempt to commit that crime.

**Hopes, aspirations, and desires are irrelevant here; it depends on what D physically planned on doing.

Factual Impossibility – If when the D had done everything that he physically planned on doing and succeeded, and a crime would have occurred.  This is NEVER a defense in any jurisdiction.




Cases Showing Legal Impossibility

HYPO: Guy offers to sell you a Rolex watch and you think it’s stolen and you buy it.  But the watch ends up not being stolen.  Are you guilty of receiving/buying stolen goods?

Even though your mens rea is the same as if you would have committed the crime, you’re not guilty of the crime b/c you did not in fact buy a stolen watch.  

HYPO: You approach someone lying in bed and shoot them with the intent to kill them, but they’ve already died of a heart attack before you shot them. Legal or factual impossibility?

Legal b/c you physically planned on putting three bullets in the person’s body but when you did this, it was NOT a crime since the guy was already dead.

HYPO:  You steal a wallet from someone and later find out that it was your wallet, which he had stolen from you earlier.  Factual or legal impossibility?

Legal b/c you physically planned on taking the other person’s wallet, NOT your own.  However, your hopes and desires are irrelevant here b/c you did what you physically planned on doing.

Cases Showing Factual Impossibility

HYPO:  D aims and fires at who he believes is his intended victim, but ends up hitting a decoy.  Factual or legal impossibility?

Factual b/c he physically planned on putting bullets in the intended target’s body, not the decoy.

HYPO:  Wallet isn’t even there when pickpocket tries to steal it.  Now what?

Factual impossibility b/c the wallet isn’t there to steal it.


Cases Showing Preparatory Crimes

People v. Staples – Mission impossible vault drill scenario

  Court adopted the MPC Substantial Step Test and held that D was guilty of attempted robbery since he had taken substantial steps to committing the crime, mainly, by drilling holes in the ground.

State v. Latraverse - D is charged with attempting to dissuade a police officer.  Court applied the MPC Substantial Step Test and held that D was guilty of attempting to dissuade a police officer b/c he took substantial steps to committing the crime, which consisted of him driving by the house, the stuff he had in his car, and the letter which expressed that he wanted to get revenge on the officer.  Had the Dangerous Proximity Test been applied, the D probably would not have been considered within dangerous proximity of success and, hence, not guilty. 
U.S. v. Berrigan - D’s were brothers that were convicted of the crime of smuggling letters into and out of a federal prison without the knowledge and consent of the warden.  Since the warden did know about the letters, the D’s were not guilty of the substantive crime.  Rather, they were guilty of attempting to the commit the crime.  The D’s have a legal impossibility  b/c when they succeeded in sending the letters into the prison, which is what they physically planned to do, they were NOT guilty of a crime.  But this case took place in federal court where it cannot be used as a defense.

Cases NOT Showing Preparatory Crimes

People v. Rizzo – D and three other guys drove around and planned on robbing a guy but were arrested before they could do it.  The guy that they were targeting wasn’t at the bank like they thought when they got there and wasn’t even in the area.

**RULE (Dangerous Proximity of Success Test)

SOLICITATION

RULE:  Asking someone to commit a relatively serious crime is a crime in itself.  (Ex: soliciting murder, arson, robbery, burglary, rape, mayhem, assault with a deadly weapon, and larceny).
**You do NOT need the other person’s agreement, merely asking is enough.  However, once the other person agrees, it’s a conspiracy (the crime merges  cant be guilty of conspiracy and solicitation).

**CA RULE: In order to find D guilty, you need either two witnesses OR one witness plus some type of corroboration 


Cases Showing Solicitation
People v. Lubow – For the crime of solicitation, the communication itself with intent the other engage in unlawful conduct is enough; it needs no corroboration.
HYPO:  A makes an offer to B that he will pay $5,000 if he kills his wife.  B does not agree.  Is A guilty of solicitation?

Yes, b/c it is not necessary that B agrees.  Merely asking for B to kill his wife is enough.

VII.  VICARIOUS/ACCOMPLICE LIABILITY
RULE:  knowingly and intentionally aid or encourage with the purpose to help the principal in the perpetration of the crime charged in order to be guilty of the substantive crime.
**Elements to consider when evaluating if someone is an accomplice: 

(1) Level of relationship/association 

 (2) Proximity

 (3) knowledge of the crime being committed. 

**D must have actually done something with the intent to assist in a criminal act. (remember lookout theory) 

**This is also referred to as an aiding and abetting theory.

**Circumstantial evidence is sufficient to conclude that D is guilty when it shows that there was a common purpose between the parties.

**Unknowingly aiding and abetting does not make you guilty on an accomplice liability theory. (Ex: Someone who sells a gun unknowingly to a bank robber is not guilty of the robbery)
Common Law Degrees of Participants

Principals in the 1st Degree

Principals in the 2nd Degree

-Persons who aid, command, or encourage the principal and are present at the crime (i.e. a look-out guy, screaming “hit em’ again” while watching a fight)

Aiders and Abettors Before the Fact
Persons who aid, abet, or encourage the principal prior to the crime, but are not present at the time the crime takes place (i.e. providing blueprints to the criminals prior to a burglary).

Aiders and Abettor After the Fact

Persons who assist the principal after the crime (i.e. giving a hiding place).

**The first three above ARE guilty of the substantive crime, whereas the last one is NOT guilty of the substantive crime but is rather guilty of whatever that jurisdiction designates for that crime of aiding and abetting after the fact.


Cases Showing Vicarious Liability

State v. Parker – D and some associates were accused of beating and robbing a law student.  

**RULE: Presence can be considered participation b/c it can be seen to provide assistance by intimidation making one guilty of the substantive crime.

Pinkerton v. U.S.:  D and his brother get involved in a conspiracy for fraud, but then his brother is arrested and sent to prison for an unrelated crime.  

**Pinkerton RULE (Federal Rule, Not Common Law): being an accomplice makes you guilty of all the substantive crimes of your accomplices

**The only defense to the substantive crime is renunciation – to communicate to every member of the conspiracy that you are not going to participate in any way before the substantive crime has occurred.  However, D will still be guilty of the crime of conspiracy.

People v. Kessler – D, the getaway driver – principal in 2nd degree by acting as a look-out and getaway driver.  

**RULE:  When Ds have a common design to do an unlawful act, all D’s can be held liable for any act done in furtherance of the criminal act.

HYPO:  Variation of Kessler – What would be the result if Kessler’s co-Ds broke into the tavern armed with guns?

If co-D’s were armed upon their entry it would be reasonable to believe that Kessler may have known a shooting could possibly result if the co-D’s were surprised upon entry into the tavern.

HYPO:  In the Rodney King beating there were three policemen beating King.  Several other police officers stood around and watched.  Can the other officers be held liable?

Yes, the other officers are vicariously liable b/c their presence can be viewed as either intimidation to King or as encouragement of the act.

HYPO:  After shooting Lincoln, John Wilkes Booth broke his ankle while fleeing the scene.  Dr. Mudd treated him for his broken ankle.  If Dr. Mudd had arranged for Booth to come to his house after the shooting of Lincoln to deal with any problems he had, would Dr. Mudd be held liable?

Yes, he would be guilty of being an accomplice before the fact.  In order to be an accomplice after the fact, Dr. Mudd would have had to know that Booth was a criminal and that he was assisting Booth in evading the police by treating him.

HYPO:  An assassin goes into a gunsmith and requests that a special gun be made that would break down into component parts which would fit into a walking cane.  He asks the gunsmith if the victim would need to be sitting or standing in order to use the special gun.  Is the gunsmith guilty of aiding and abetting?

Yes, the gunsmith has clear knowledge about why the guy wants the gun and what it will be used for.  Providing such a weapon to him (before the fact) creates liability.

Cases NOT Showing Vicarious Liability

Bailey v. People:  D was seen w/ a robber playing dice prior to the robbery.  D was only 10 ft. away when the robbery occurred and D was seen running from the scene of the crime with the robber.  

**RULE:  Mere presence and knowing the criminal is NOT enough; there needs to be evidence to show beyond a reasonable doubt that the person intended to provide assistance.

People v. Marshall:  D gave his drunk friend the keys to his car, and his friend crashed, killing himself and another driver.  

**RULE:  If a person facilitates a misdemeanor (i.e. drunk driving), he is not necessarily guilty of all the crimes that subsequently occur.

People v. Lauria:  D ran a telephone answering service which he knew was used by several prostitutes in their business ventures.  

**RULE:  When D provides goods or services with knowledge of its illegal use, the knowledge can be sufficient to hold D criminally liable when:

-When he profits from the criminal activity by overcharging for the services provided to the criminal(s) (i.e. charging double the price)

-When he encourages the crime. (i.e. refers clients to them)

-When his business depends on it (i.e. 450 out of 500 of his customers are prostitutes) also known as the quantity of sales

-The nature of goods being provided: less likely to be guilty when providing something relatively innocent like a phone service compared to a controlled substance like morphine.

VIII.  GROUP LIABILITY
S/I #1:  Conspiracy
R:  An agreement between two or more persons to accomplish some unlawful purpose or to accomplish a lawful purpose by unlawful means.

**D must join the conspiracy before it ends in order to be guilty of the crime of conspiracy.

**This is a subjective theory – BOTH parties need to actually mean what they are saying to one another (Seeing someone agree to commit a crime with someone else is not enough b/c you do not know what the parties are thinking). This can be express or implied. 

**Conspiracy is a separate crime in itself, and does not merge into the substantive crime.  A conspirator is only guilty of the crime of conspiracy, and NOT of the substantive crime committed by his co-conspirators unless you’re in a federal court and the Pinkerton Rule applies.

**Requres an act in furtherance of the conspiracy.  The act can be much less than that required for be guilty of an attempt crime. 

** Because it is a specific intent crime honest and unreasonable mistake of fact can be used as a defense. 

**A conspirator can become responsible for all the crimes that are reasonable foreseeable and committed in furtherance of the conspiracy up until a valid withdrawal. 

**Withdrawal: a conspirator must inform all of his co-conspirators of his withdrawal while there is still time for the other co-conspirators to abandon their criminal plans. 

Co-conspirator Exception to the Hearsay Rule – All things said and done in furtherance of the conspiracy or while the conspiracy is still going on, either before or after you join the conspiracy, can be admissible against all of the co-conspirators.  This is one of the primary motivations for the prosecution to go for the conspiracy charge b/c it improves their since it allows into evidence things (i.e. statements made outside of court by one conspirator can be used against another conspirator) that would not be allowed with another crime.


Cases Showing Conspiracy

McDonald v. U.S.:  D agrees for a fee to exchange unmarked money.  

**RULE:  One can be guilty of conspiracy even after the target crime has already taken place if it is shown that the conspiracy involved more than just the crime, rather certain events that should take place after the crime.  This shows that the conspiracy lingered on. The goal of the crime was to divide the money up after it is laundered so it cannot be traced. *CAUTION goldman said rule is kinda wrong

U.S. v. Bruno:  D and 86 others were involved in a drug ring where the parties would either smuggle, distribute or sell drugs. 

**RULE:  By joining an ongoing conspiracy, you can be held liable for the substantive crimes that are committed in furtherance of that conspiracy (foreseeable crimes) even if there is no actual knowledge of the other co-conspirators. CHAIN THEORY—supplies-middlemen-sellers. 

Krulewitch v. U.S.:  D and another woman convinced a 2nd woman to go to FL for the purpose of prostitution.  They were charged w/ conspiracy to commit the crime based on a hearsay conversation that took place after they were arrested.  .

**RULE: Evasion of justice can NOT be the last element that the conspirators are carrying out, b/c the evasion could theoretically go on for ever, which would make the conspiracy go on forever. There is an end to every conspiracy. A conspiracy can be ongoing if concealment was agreed to ahead of time. 

Blumenthal v. U.S.:  D (whiskey wholesaler), middlemen & distributors were engaged in a criminal enterprise of selling whiskey at prohibited prices.  Although the parties did not know each other, the court held that they were all part of one conspiracy b/c they knew and relied upon the fact that others would be involved in the distribution plan at various stages.

**Chain Theory RULE:  One overriding conspiracy that consists of an ongoing and continuous relationship between the parties.  Everyone on the chain is considered to be part of one conspiracy and can be charged with all of the substantive crimes committed by the conspirators. There is generally a chain of product passing between all of the conspirators that helps us link them together.

**This rule applies when you should reasonably know that others are involved in the ongoing relationship

Cases NOT Showing Conspiracy

Gebardi v. U.S.:  D and a woman agree to cross state lines to have sex (an act prohibited by the Mann Act which was designed to protect women).  Court held that Wharton’s Rule did NOT apply to this case b/c the woman who consents to cross state lines for sex cannot be charged w/ conspiring to violate the Mann Act.  If she cannot engage in the conspiracy then D has no one to conspire with.

**Wharton’s RULE:  If the crime by its definition requires two people, then you can NOT convict the parties of conspiracy 

**Gebardi RULE:  You can NOT be convicted of conspiring with a victim of a crime.  

Kotteakos v. U.S.:  D fraudulently applied for a loan w/ a broker, who had helped others perpetrate a similar fraud.  Court held that D may have been involved in a single conspiracy with the broker as were the other participants, but that it could not be viewed as a single overriding conspiracy b/c the individual conspiracies were not linked together as they were in Blumenthal. 

**Wheel and Hub Theory:  You may not link up the spokes as you did in the chain theory. 
IX.  KIDNAPPING & BURGLARY
S/I #1:  Kidnapping
R:  Every person who unlawfully by means of force or fear holds or detains another person without their consent for a distance that is substantial in character is guilty of kidnapping.  A movement that is for only a slight and trivial amount or is merely incidental is NOT sufficient.  In determining whether an amount is substantial in character, one looks at:

the distance; OR
whether the movement increased the risk of harm that existed prior to the movement; OR
whether it decreased the likelihood of detection.
**Examples – you carjack someone with a knife and say drive me 6 blocks away OR you take a person from a public place to one that is private and secluded and is 2 blocks away.

**However, saying “step over here” is NOT sufficient.

**If it is NOT substantial in character, it becomes false imprisonment instead b/c the lesser included offense of kidnapping can be false imprisonment (however, kidnapping is usually a general intent crime, unless it’s for a purpose or ransom which makes a specific intent crime).

**False imprisonment – to hold someone by force or fear without their permission.

**Difference between false imprisonment and kidnapping – asportation (moving the victim that is not merely incidental).

A:

Cases Showing Kidnapping

People v. Adams – Ds, prisoners, were charged with kidnapping a guard.  The court remanded the case to determine whether asportation had been sufficient for kidnapping, or whether it was merely false imprisonment. 

Most jx have a rule that precludes a finding of kidnapping if the movement is merely incidental to the connected crime. Chessman case moved D 22 ft and was convicted of kidnapping (should have been robbery and rape that were underlying crime, movement was just down the street). 

What is not movement incidental to a crime? Movement that increases possible harm is one way (robbing someone and moving them a few feet is not kidnapping, but if movement is from porch to the basement where someone is locked up that is only a few feet but it is kidnapping). 

Can include movement into secret location, or any place of much greater danger. 

Minority of jx require not only movement but also a confinement. 

Goldman Test Requirement: movement that is not incidental or considerable confinement. Defining a short movement is very tough. 

Case NOT Showing Kidnapping

Ex: Hostage taking?  May be just false imprisonment (keep them imprisoned, but don’t move them)

S/I #2:  Burglary
R:  Common Law - Trespassory breaking and entering of a dwelling house [of another] in the nighttime, with the intent to commit a felony or a theft therein.

Trespassory

Entering without consent OR by means of trick or fraud.

i.e. Tricking the homeowner by saying, “I’m here to fix your cable.”

-if ANY part of you enters (i.e. crosses the pane of a window with your leg or hand) before you are invited in, then that is enough.

Breaking

To remove from your way some sort of obstacle blocking entry. (very liberally interpreted)

Entering

Person or his instrumentality.

If the instrumentality of the crime enter the home (i.e. throwing a bomb or a bullet through a window), that is sufficient for burglary.

However, the instrumentality must be for the crime you intend to commit INSIDE, not for just helping you to break inside.

Dwelling house [of another]

Any place where people live, even if they’re not home (i.e. if they’re on vacation).

i.e. a boat can count if people live in it.

i.e. a model home does NOT count b/c no one has lived there yet.

An abandoned home does NOT count either.

Nighttime

30 minutes after sunset and 30 minutes before sunrise.

Intent to commit a felony or a theft therein

You must have the intent to commit the crime as you break the threshold.

**This is the Common Law rule.  Statutes may change the requirements (i.e. not necessary to be at night).

**This is a specific intent crime b/c intent to break and enter a dwelling house AND intent to commit a felony or theft once inside.  Thus, specific intent defenses apply here that are not allowed for general intent crimes – diminished capacity AND honest and unreasonable mistake of fact.

**Attempted burglary – someone is trying to pick the lock but the police show up.

**Differences between burglary and larceny - with larceny, there is a continuum trespass, but NOT with burglary.

Case NOT Showing Burglary

Regina v. Collins – D knocks on a woman’s window while she is naked (and him…perv!).  Victim lets him in thinking it’s her boyfriend since she was drunk.  They have sex and then she later finds out that it wasn’t her boyfriend and kicks him out.  D is charged with burglary.  D was NOT found guilty of burglary b/c it was NOT a trespassory breaking since he was invited in.  There was consent, which eliminated the trespassory element (it was a consensual, non-fraudulent entry).  It didn’t matter if he had the felonious intent upon entry.  It was her fault for mistaking D for her boyfriend.

**If he doesn’t enter until she beckons him in, there is NO burglary.

**If he’s beckoned in after breaking but not entry, there is NO burglary.

**But if he pushes the window open before being invited AND (must be breaking AND entering) entered, then its burglary.

**Also, if she called out his name and said, “is that you Bill?” and he deceptively answered yes, then that would be a trespassory entering.

Ex:  Winona Ryder was charged with larceny, NOT burglary b/c she didn’t have the intent when she entered the store.

X.  DEFENSES
RULE:  There are possible defenses to certain crimes that may be either a complete or partial mitigating defense.  The possible defenses in criminal law are:
Insanity

Unconsciousness

Involuntary Intoxication

Reasonable Mistake of Fact

Unreasonable Mistake of Fact

Diminished Capacity

Self-defense

Defense of Others

Defense of Property

Necessity

Duress

Consent

Entrapment

APPLICATION

S/I #1:  Insanity (complete defense)
R:  Insanity is a complete defense that will entitle Ds to an acquittal b/c of the existence of an abnormal mental condition at the time of the crime.  It is a legal term, rather than a psychiatric or medical one.  Defense to all crimes except strict liabilities.


Cases Showing Insanity
People v. Drew – D was tried for battery of a peace officer.  The Court applied the M’Naughten Test to determine if D understood and knew what he was doing at the time of the crime.  It did not matter whether or not D was able to control himself.  D was found not guilty by reason of insanity b/c the court determined that he had not developed the proper state of mens rea for the crime.

Cases NOT Showing Insanity

Montana v. Korrell – Court held that D does NOT have a constitutional right to raise insanity as an independent defense to criminal charges.  No insanity instruction is allowed to be given, rather it’s a men rea instruction.  Court argued that they’re NOT punishing the insane for their disease, but rather b/c they commit a crime during the throes of that disease.

**RULE (Minority/Montana) – Insanity is NOT allowed to be used as a separate defense to a crime.

**However, the majority of jxs ALLOW for insanity to be used as a separate defense to a crime.

**Just b/c you don’t have the constitutional right to something doesn’t mean that a state can not give you that right.


M’Naghten Rule (Majority Rule)

R:  At the time of the crime and as a result of his mental impairment, D either: (1) did not know the nature and quality of his act; or (2) did not know that the act he was doing was wrong.

**This is a cognitive test – it looks at the person’s understanding; it does not look at the ability to resist.

**CA used this test, then got rid of it and adopted the ALI test, but then Congress passed a referendum to re-adopt this test b/c of the Hinckley/Reagan case.

**Burden of proof is now on the defense to show that D is insane by “clear and convincing” evidence.

** This is the most important test for the Bar Exam and usually it is the right/wrong aspect at issue. 


Irresistible Impulse Test (Minority Rule)

R:  If D knows what he is doing is wrong, but he can not stop or control himself from doing it.  (Ex: A person who hears voices in his head). The D, as a result of a mental defect, lacked the capacity for self control and free choice. 

**This is a volitional test - it looks at whether you are able to control yourself.


Durham/Product/New Hampshire Test (Minority Rule)


R:  If D’s behavior was the product of a mental illness.



**This is a very broad standard b/c it’s much easier to satisfy this test.

**This test got people thinking about the problems of the two tests above and influenced the ALI test.

**This test was only used by New Hampshire.


S/S/I #4:  American Law Institute (ALI) or Model Penal Code Test

R:  D must either: (1) not understand (lack of substantial capacity) that what he was doing was wrong; OR (2) even if he did, he was unable to control himself.

** It sought to combine the better aspects of both the M’Naghten Test and the Irresistible Impulse Test.

SUMMARY OF INSANITY DEFENSES

	

	Test
	Definition
	Type


M’Naghten


B/c of mental impairment D did not know the nature & quality of act (“Wild Beast” theory) or that it was wrong

Cognitive test

	


Irresistible Impulse


Crime caused by insane impulse that overcame D’s will


Loss of control test

	


American Law Institute (“A.L.I.”) or Model Penal Code Test


B/c of mental impairment, D lacked substantial capacity to appreciate criminality of conduct or to conform it to the law

Combination of cognitive & loss of control tests

	


Durham (or New Hampshire) Test


Crime was a product of D’s impairment


Causation test

	


S/I #2:  Incompetence (suspension of trial; criminal commitment)
R:  This is a defense claiming that D is not competent to stand trial, be convicted, or sentenced.  There are two elements that must be met:

D must not understand the nature of the proceedings against him; AND

D is unable to aid in his own defense

(i.e. If D cannot communicate with his lawyer in the preparation of his defense)

**A finding of incompetence will suspend the criminal proceedings and result in criminal commitment until such time as D regains competence.

**However, now the Constitution may demand that D’s hospitalization be limited to a reasonable period of time necessary to decide whether there is a likelihood of recovery in the near future.

**D cannot be criminally committed unless there is a reasonable belief that he will be able to be made competent to stand trial before the time runs out (he can’t be held longer than the punishment provides for the crime).

**If it’s no longer reasonable that D will become competent, then he can NOT be held any longer and must be released.

A:


Cases Showing Incompetence

People v. Lang – D was a deaf, illiterate mute who was arrested for murder. Court struggled w/ this b/c they did not want to release a double murder back out onto the streets, but at the same time D could not be held for a conviction that was unconstitutional. 

**RULE – You cannot lock someone up on the prediction that they will commit crimes in the future.



LPS (Ladderman Pepper Short) (CA Rule)

Civil Commitment – just b/c you can no longer hold someone criminally committed (if they can’t make him able to stand trial within the time allowed) does NOT mean that you have to completely release them since you can civilly commit them.

Two part evaluation

D has a mental illness; and

As a result of the mental illness, D is a danger to himself or to others

Exception – If the person can show that he has the ability to take care of himself, then he cannot be civilly committed.

S/I #3:  Unconsciousness (complete defense)
R:  **This defense applies to ALL crimes on the book, except for strict liability crimes.


Cases Showing Unconsciousness
People v. Newton – D, after being shot in the stomach, shot and killed a police officer.  D could have argued either diminished capacity or unconsciousness due to his being in a state of shock, but he chose unconsciousness b/c he was given the impression by the court that he could only choose one.
S/I #4:  Involuntary Intoxication (complete defense)
R:  Involuntary intoxication acts as a complete defense when it negates the requisite intent of the specific crime.  D must be severely intoxicated for this defense to apply.  Intoxication is involuntary only if it results from the taking of an intoxicating substance and:

without knowledge of its nature;

under direct duress imposed by another; or

pursuant to medical advice while unaware of the substances’ intoxicating effect.



**functions same as insanity

S/I #5:  Honest and Reasonable Mistake of Fact (complete defense)
R:  When D honestly (subjectively) made a mistake, and a reasonable (objective) person in the same circumstances would have also.  (Ex: D honestly and reasonably believed that someone was going to attack him, and so D attacked him first causing him harm)

**This defense applies to ALL crimes except strict liabilities



Cases Showing Honest and Reasonable Mistake of Fact

HYPO:  You rent a car from Hertz and park it and go to the market.  When you go back to get in the car, you accidentally get in another car that is the same as yours and has the keys on the chair and you drive off with it.  You didn’t mean to though.  Were you acting reasonably?

Yes, that was acting honestly and reasonably b/c it was the same type of car as yours.

S/I #6:  Honest and Unreasonable Mistake of Fact (partial mitigating defense)
R:  When D honestly (subjectively) made a mistake, but a reasonable (objective) person in the same circumstances would not have.

	Mental State of the Crime Charged
	Application of the Defense

	Specific Intent
	Reasonable and unreasonable mistake of fact

	General Intent
	Reasonable Mistake of Fact Only

	Strict Liability
	NEVER

	Malice
	Reasonable mistake of fact only (with rare exception of imperfect claim of self defense)


S/I #7:  Diminished Capacity (partial mitigating defense)
R:  As a result of a mental defect short of insanity, D did not have the requisite mental state required for the crime charged.  There are two types of diminished capacity defenses:

Voluntary Intoxication

Mental Illness (just short of insanity)

**NOT IN CA

**Diminished capacity can mitigate specific intent crimes to general intent crimes (i.e. burglary  trespass), 1st degree to 2nd degree murder, and murder to manslaughter (it all depends on the level of diminished capacity).

**If someone voluntary intoxicates themselves to the point they are unconscious, they will not be allowed to use unconsciousness as a defense – rather, they will be, at the least, charged with involuntary manslaughter b/c they will be considered criminally negligent by allowing themselves to drink to the point where they are unconscious.

S/S/I #1:  Voluntary Intoxication (partial mitigating defense)

R:  Intoxication is voluntary (self-induced) if it is the result of the intentional taking of a substance known to be intoxicating, without duress.  The person need not have intended to become intoxicated.  It is offered as a defense to establish that D was so intoxicated as to lack the ability to form the requisite intent.

**In Common Law, it is a defense to a specific intent crime, but NOT to a general intent crime or a crime requiring malice (generally), recklessness, negligence, or strict liability. So not a mitigation of 2nd degree murder which we consider general, but is to 1st degree? 

**It acts only as partial defense b/c your intoxication is progressive, which delineates your reckless behavior to continue to get drunk.

**NOT IN CA

** Addicts are still voluntarily intoxicated. 



Cases Showing Voluntary Intoxication

People v. Hood – Guy shoots cop in leg.  D is charged w/ assault w/ intent to murder.  Instruction of voluntary intoxication was allowable

S/S/I #2:  Mental Illness (just short of insanity)

R:  A mental illness just short of insanity (i.e. neurosis, obsessive compulsiveness, or dependant personality)

S/I #8:  Self-defense (complete OR partial mitigating defense)
R:  If a reasonable person under the circumstances would have believed that you were in imminent danger.  This is a complete defense, even if you’re mistaken.  However, you are only allowed to use force that is proportional to the imminent attack (i.e. a punch for a punch).

**Objective standard – battered _ not in consideration

**Initial Aggressor – the first initial toucher.  There are two types of initial aggressors: (1) aggressors that use deadly force, and (2) aggressors that do NOT use deadly force.

Deadly Force

Majority RULE (Common Law/CA) – One does NOT have a duty to retreat or escape if the opportunity presents itself.  Instead, one can stand their ground and use nondeadly force if it’s is reasonable, however, one can use deadly force and kill the attacker when it reasonable (if your life is threatened OR serious bodily injury).  However, if you are the initial aggressor, then you DO have a duty to retreat.

Minority RULE – Rule of retreat (1) there must be a safe avenue of retreat, AND (2) you must have known about it.  

However, you don’t have a duty to retreat if it’s on your own property.

If you may suffer minimal injury by escaping (i.e. by jumping out of the window and suffering a broken ankle), you still may be required to do so.

When examining the situation in hindsight, we give the benefit of the doubt to the person being attacked (when it’s a close call) b/c you can’t always expect people to have cool thought in those situations.

Cases Showing Self-defense

State v. Simon - D believed that his neighbor was a martial arts expert 

**MPC RULE (Minority) – Only subjective standard -- if you honestly (subjectively) believed that you were under imminent attack, then you are justified to use self-defense.  This is a complete defense, even if you’re mistaken.

**Common Law RULE (Majority) – Both objective and subjective standard -- if a reasonable person under the circumstances would have believed that you were under imminent attack AND you yourself honestly believed that you were under imminent attack, then you are justified to use self-defense.  This is a complete defense, even if you’re mistaken.

**CA RULE (Minority) – Imperfect Claim of Self-defense:  When you only have a subjective belief, but not an objective belief, that you are under an imminent attack, then you have an imperfect claim of self-defense which makes you guilty of only the lesser included offense (i.e. battered _)

People v. Curtis – D was arrested on suspicion of burglary.  Police officer arrests him b/c he had a vague recollection of what he looked like.  D resisted the arrest b/c he was innocent.

**Common Law RULE – Resisting a lawful arrest is a crime, but resisting an UNlawful arrest is NOT a crime but could be used as a complete defense since it was an equivalent to an unlawful physical force.  

**CA RULE – CA passed a statute that says that you can resist an unlawful arrest without using any physical force (i.e. running away) – this is a complete defense.  However, if you punch the cop, then you have no defense and are guilty whether the arrest was lawful or unlawful  If you use physical force and it’s an unlawful arrest, it’s still a crime, but it’s only a misdemeanor (an assault on just a normal person), not a felony (assault on a cop).


-always have right to defend against excessive force

Rowe v. U.S. – D got into a racial argument with the victim (now deceased).  

**RULE (Majority) – An initial aggressor GAINS a right of self-defense when :

-he gives up and communicates his surrender, regardless of whether he was using deadly force or not

-he does not give up but uses non-deadly force, however the victim illegally responds with deadly force, which gives the initial aggressor the right to use deadly force back (i.e. Rowe case).

**In every jurisdiction in this country, when an initial aggressor gains a right of self-defense, he must first seek a safe avenue of retreat if possible since he was the one who initiated it.  Here, it does not matter whether it was on the initial aggressor’s property or not.

4. State v. Abbott – A fight broke out between D and his neighbors 

HYPO:  In the Abbot case, assume that it was in a minority jx and that it occurred on Abbott’s property only.  When they came at him with deadly force, he could have just walked into his house (safe avenue of retreat).  Was he required to retreat?

No, b/c it was his own property.

Cases NOT Showing Self-defense

Jahnke v. Wyoming – D was found guilty of voluntary manslaughter for killing his father out of fear that his father was going to continuously abuse him and his sister and even kill him (D).  

**If this case was in CA, this would have been an imperfect defense.

**must be immediate threat of bodily harm. You can seek help from the authorities if you are able to remove yourself form the situation. 

** with imperfect defense would be convicted of manslaughter.

HYPO:  In Abbot case, assume they were all in the middle of the street.  One punches another, and another comes back with a hatchet.  Can the guy without the hatchet shoot the guy coming at him?

No, if he can escape.

**RULE – If you can get away without being seriously injured (reasonably safe avenue of escape), then you must do so.

S/I #9:  Defense of Others (complete defense)
Alter Ego RULE (Traditional Common Law/Minority) – When you come to someone’s defense, you step into their shoes and you gain no greater rights than the person you’re aiding (i.e. if the victim can’t use a gun, then you can’t either).  However, you have to be right.

**If you were reasonable to aid, but the person you aided did not have the right to aid herself, then you have NO defense.

Reasonable Test RULE (Modern/Majority) – So long as you acted honestly and reasonably, even if you’re wrong, you have a right to a complete defense of self-defense.

**It’s split down the middle - 25 states Alter Ego rule and 25 states Reasonable Test rule.

Fleeing Criminals

Majority/Common Law RULE – Two separate rules that were applicable to cops and private citizens when they attempted to apprehend a fleeing criminal.
Cops
Given broad rights to use deadly force or whatever force necessary to stop a fleeing felon.

Were allowed to use deadly force to stop any fleeing felon so long as they subjectively believed that they were a fleeing felon.

A cop could shoot a felon and be wrong and NOT be criminally liable.

Garner rule changed this rule.

Private Citizens

Were allowed to use deadly force to stop a fleeing felon ONLY when they were right, otherwise they have no defense.

Couch rule (modern) changed both this rule and the Garner rule.

Garner RULE – 4th Amendment: Cops are ONLY allowed to use deadly force to stop a fleeing felon when they honestly and reasonably believe that they have probable cause AND the felon is physically dangerous to human beings and society (i.e. armed robbery, rape, assault with deadly weapons, murder, kidnapping).  However, if there is no other way to prevent the felon from getting away, and it was reasonable, then the cop can use deadly force.  Here, private citizens are still allowed to use deadly force against non-dangerous felons, so long as they are right.

**Problem – this rule gave private citizens MORE rights than cops b/c 4th Amendment only applies to government.

**This rule was changed by the Couch RULE.

Cases NOT Showing Defense of Others

People v. Couch – D drew his gun and shot and killed a fleeing felon who he saw was trying to steal his car radio.  Court adopted the modern rule and held that D, a private citizen, was not allowed to use deadly force against the criminal who was not considered a dangerous felon.

**Couch RULE (Modern) – A private citizen can only use deadly force when the citizen has reasonable belief felon was dangerous. Gives citizens same rights as cops based on the garner rule (reduction in rights to match what cops had). 

Rationale – you can’t give more rights to shoot felons to private citizens than cops.  This helps prevent vigilantism.

**A cop still does NOT have to be right and can shoot fleeing felon. Must have probable cause that felon poses risk of serious physical harm to others in order to shoot felon. 

**This rule changed the Common Law rule and the Garner RULE because Garner did not cover normal people. 

**Felons NOT considered dangerous – drug dealers, check forgers, theft criminals.

**Do NOT confuse these rules with the rules of self-defense, b/c if you’re put in a situation of imminent danger, you are allowed to use self-defense as long as you were honest and reasonable (you don’t have to be right).

S/I #10:  Defense of Property (complete defense)
R:  Nondeadly force may be used to defend property in one’s possession from unlawful interference.  With real property, this means entry or trespass; with personal property, this means removal or damage.  The need to use force must reasonably appear imminent.  Thus, force may not be used if a request to desist or refrain from the activity would suffice.  In addition, the right is limited to property in one’s possession.  Deadly force may NOT be used to defend property unless it is used in conjunction with another defense (i.e. self-defense, defense of others).

**However, use of both nondeadly AND deadly force is permitted when it’s a dwelling and the D reasonably believes that the use of force is necessary to prevent a personal attack.

Cases NOT Showing Defense of Property

People v. Ceballos – trap gun case

**RULE (Common Law) – You are not allowed to set up deadly mechanical devices (i.e. spring guns) to defend your property.  Where the manner and character of the burglary do not reasonably create a fear of great bodily harm, you are not allowed to use deadly force. Can never use mechanical device. 
**Exception:  If it was in a bedroom (sleeping area) of a home and at night.

S/I #11:  Necessity (complete defense)
R:  A person is NOT guilty of a crime when he/she engages in an act otherwise criminal when:

act charged as criminal was done to prevent a imminent evil - a threat of bodily harm to oneself or to another person;

if there was no legal alternative to the act;

the reasonably foreseeable harm was not disproportionate to the harm D caused;

a greater harm was to be prevented;

that belief was subjectively and objectively accurate; AND

D did NOT substantially contribute to the condition.

**This is the CA rule.

**This is an objective test.

**Causes of necessity are things such as running out of air/water or escape from sexual assault.  It involves D choosing between 2 evils.

**This is an affirmative defense, and the burden of proof is on the D to establish the defense by proving all 5 elements.

**Necessity is NOT a defense to a killing.  

Cases Showing Necessity

State v. Reese – Escped prison fearing rape

** Lovercamp RULE (CA):  There are 5 elements that must be met in order for an escaped prisoner to claim a defense of necessity:

1.  D was faced with a threat of death in the immediate future (not necessarily imminent);

2.  There was no time for a complaint to authorities, or complaints already made were illusory;

3.  There was no time or opportunity to resort to courts;

4.  There was no force or violence against prison personnel or other innocent people in the escape; AND

5.  D immediately reports to the proper authorities when he has attained a “position of safety” from imminent threat, or if apprehended before the opportunity arose, he had the intent do so.

**A “position of safety” is for a jury to decide b/c the rule has not defined it.

People v. Carradine – D witnessed a murder by a gangster and was brought to court under a subpoena to testify.  However, D refused to testify and claimed a defense of necessity b/c she feared for her own life and for her family.  

**Civil Contempt - When you are forced to talk.  There is no definite amount of punishment, but rather you can go to jail or pay a daily fine until you agree to cooperate (this is not really considered punishment b/c you have the power to get yourself out of jail anytime you want).  The maximum amount of time that you could be held is only up to the point that your testimony is needed (i.e. when the trial ends, you can no longer be held).

**Criminal Contempt – When there is a definite amount of punishment (i.e. by jail, fine, etc.).  This is a crime.

S/I #12:  Duress (complete defense)
R:  When someone makes or orders you to do something or else you or someone close to you will be harmed.  You are not guilty if you perform an otherwise criminal act under the threat of imminent infliction of death or great bodily harm, provided that you had a reasonable belief that you would be harmed in such a way if you do not perform such conduct.  It must be a reasonable mistake of imminent danger (someone using a toy gun is enough).  The causes are things such as being forced to rob a bank or else you will be killed 

**Duress is NOT a defense to a killing.  

**Necessity vs. Duress – Duress involves a human threat, while necessity involves pressure from physical or natural forces.

Cases Showing Duress & Necessity

HYPO:  A points a gun at B and threatens to kill B is she does not break into C’s house and steal food.  B does as she is told.  Defense?

Yes, B may raise the defense of duress.

What if B is a starving victim of a plane crash in a desolate area and commits the same act?

Yes, B has the defense of necessity.

S/I #13:  Consent (complete defense)
R:  D has a complete defense when the injured victim consented to the harm caused by D, but only when:

the consent was voluntarily and freely given (without duress);

The party was legally capable of consenting; and

No fraud was involved in obtaining the consent.

**You can use consent against a charge of assault or battery to say that you and the alleged victim knew and would not have considered it an unwanted touching since the alleged victim consented to the infliction of physical violence.

**The more physical and severe the attack, the less the consent of the victim is relevant. Cannot consent to murder. 

**Mutual combat (i.e. dueling) is unlawful, so consent is not a defense here.

**For some crimes, consent of the victim is of no relevance (i.e. statutory rape).

Goldman is not sure there is such a thing as defense of consent ever. What there is, is the simple fact that many crimes on the books have as an element a lack of consent. So like in larceny trespass is an element so if there was consent this element is not met  but defense is not consent defense is that larceny did not occur. 

A:

Cases Showing Consent

People v. Samuels – D was found guilty of aggravated assault for making a film of sodomy that showed him beating another man

**RULE – Consent is NOT a defense to an aggravated assault (i.e. assault to commit serious bodily injury / assault with a deadly weapon). 


*- brings up issue of where to draw the line between socially acceptable consent to assult (football/boxing, etc.)

S/I #14:  Entrapment
R:  Inducement of a person to commit a crime by a law enforcement agent for the purposes of pursuing a prosecution against the person.  If the government (or cops) went too far and made the crime too inviting, then D can claim that he was entrapped to committing the crime.

**It may be either the constitutional OR the criminal law (common law/CA) version of entrapment.

** The other party being the initiator or merely offering a necessary element do NOT lead to entrapment in and of themselves.

Limits of the government

If the government provided too much for the production of some illegal substance;

Put too much pressure on D, or

Making it too attractive that even a law abiding citizen would not turn it away and would accept.

Everybody has got a price! – money, world peace, etc.

Constitutional Defense of Entrapment – there may come a point in time where the government has done so much and made it so inviting to commit the crime that it is fundamentally unfair to find D guilty of the crime since it violates DUE PROCESS.

**This is a separate (non-affirmative) defense than the criminal law version of entrapment.

** Govt involvement must be extremely outrageous to bar prosecution. 

General Common Law Defense of Entrapment – Subjective Standard: inducement by government official or informant AND D was not predisposed to commit the crime. This is an affirmative defense (must be raised/proved by D). 

**Exception (Common Law/Federal/Majority): you have NO defense of entrapment if you were predisposed to committing the crime (previous criminal record/activity). Basically all govt does is provide the means in a controlled setting for D to manufacture an illegal good. 

**Argument against disposition – if D could not have been able to get the ingredient on his own (i.e. atomic bomb). 

**Here, by making the entrapment defense, it automatically allows D’s criminal history to be heard in trial, which usually isn’t allowed, and thus it can be very incriminating to the him.

CA Defense of Entrapment – Objective Standard: inducement by government official or informant AND government conduct would have induced a reasonable law-abiding person to commit a crime.  Matters of predisposition are NOT looked at to determine whether entrapment occurred.

**In CA, they got rid of the exception of the disposition element, and only have an objective standard – they look at the behavior of the police, irrespective of who the D is, to determine whether it was reasonable.  They do NOT look at a person’s criminal history (whether the person has committed the crime in the past).

**This rule has 2 effects:

This prevents the government from engaging in behavior just b/c the person may have done it in the past; and

It makes inadmissible the person’s criminal history.

This makes it easier for a D to raise the defense and win on the defense.

**CA’s instruction is different than the 49 other states and federal courts.

A:

Cases Showing Entrapment

People v. Barraza (CA) – D was convicted of having sold heroin to an undercover narcotics agent.  

-this case used the CA rule and did not show predisposition. Uses objective standard: would a normally law abiding citizen have been induced by feds action. Focuses more on the action of the Govt Agent rather than the D. 

Predisposition to violate the law must be independent and not the result of govt intervention. 

Cases NOT Showing Entrapment

U.S. v. Russell – D was found guilty of manufacturing and selling speed after undercover agents provided necessary ingredients to making the drug.  

HOLDING: -USED OBJECTIVE STANDARD-  Already predisposed to make meth, and the ingredient supplied by the govt was not impossible to get. 

XI.  MODEL PENAL CODE
Things to Know about MPC for the Exam

Larceny (trespassory taking/intent to permanently deprive) – Common Law Rule (Majority) vs. MPC Rule (Minority)

False Pretenses (past, present, future lies) – MPC Rule (CA)

Preparatory/Attempt Crimes

Dangerous Proximity to Success Test (Common Law/Majority Rule) vs. Substantial Step Test (MPC/Minority Test)

Voluntary Abandonment Defense to Attempt Crimes

Common Law Rule (Majority) vs. MPC Rule (Minority)

Self-defense

MPC Rule (Minority) vs. Common Law Rule (Majority) vs. CA Rule (Minority)
notes:

essays – if you don’t know what j,d,, explain everything

1st degree murder = intent to kill + premeditation and deliberation OR inherently dangerous felony murder

for crimes – going through elements should take care of men s rea + actus reus

chronological can be a handy essay topic order

trap gun importance – dangerous of device, knowledge of the danger

Final Review:

· Extortion

· For extortion exception, can’t threaten prosecution to an UNRELATED claim

· Attempt

· “dangerous proximity” and “substantial step” split j.d.’s

· substantial step easier to prove

· Accomplice liability/ Aiding and Abetting

· have to have agreed to aid specific crime

· When tendered goods are legal

· the “innocent” nature of the good (sugar vs. morphine)

· if goods have no legitimate purpose

· stake in the outcome

· overcharging

· continuous nature of the relationship

· quantity of sales

· encouragement to perps be supplying

· Embezzlement

· lawfully entrusted (does not have to be procured fraudulently)

· False pretenses

· tricking someone with misrepresentation to giving you something (get title)
egg shell thin skull assault = misdemeanor manslaughter (inherently dangerous misdemeanor)

defense to felony in felony murder nullifies felony murder
