Criminal Law Outline
____= Jurisdictional Difference
___ =Black Letter Law
I. Theories of Punishment
a. Deterrence Theory
i. Consequentialist/Teleological 
ii. Looks forward to assess punishment
iii. Public Policy usually framed in consequentialist terms
iv. Pros: Can see benefit of punishment and ideally verify effectiveness. Clear purpose. Efficient
v. Con: People don’t always calculate consequences, so is deterrence really useful? Takes out individual agency. There’s an argument that since it’s efficient to punish innocent people deterrence will make an example of people in excess of individual wrongdoing
b. Retribution Theory – Punishment deserved according to wrong done
i. Non-consequentialist/Deontological – Things are right and wrong in and of themselves
ii. Emphasis in asserting culpability
iii. Looks back at crime to assess punishment
iv. Con: Hard to define. What determines what someone “deserves”? what is right and wrong? Who decides?
v. Expressive Theory (similar to retribution)
1. Punishment expresses society’s ideas of right and wrong
vi. Restorative Justice
1. Alternative approach to criminal process that emphasizes crime as a violation of community relationships rather than rules
2. Presumes Liability – requires admission of wrongdoing
3. Features direct, personal interaction between most affected parties in community, not lawyers
4. Emphasis on repairing relationships in the community
5. Con: Needs admission of guilt, problems of scale, requires time and skill for each case, need for public to trust outcomes
6. Victim Impact Statements – Gives victim right to speak at sentencing.	
a. Doesn’t fit legal system very well – not giving any new info – only emotional info
c. Bullying - deterrence and retribution. Should it be criminalized?
i. Hard to draw the line at what is bullying 
ii. Social media makes it hard to escape

II. The Act Requirement
(1) Act w/ (2) Mens Rea + (3) Additional Statutory Requirements (SL Elements) + (4) Result (Causation) (5) w/o Affirmative Def. = Guilt
In statutes, look for VERBS – shows act needed for crime
a. Voluntary Act – a crime needs a voluntary action 
i. Needs something to deter
ii. MPC 2.01  - “A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which the following are not acts
1. reflex or convulsion
2. body movement during unconsciousness or sleep.
a. Unconsciousness is not a voluntary act (Newton)
i. BUT: no memory doesn’t= no consciousness
3. conduct during hypnosis
4. a bodily movement that otherwise is not a product of the effort or determination of the actor, either consensual or habitual”
a. Coercion negates voluntariness (Martin)
iii. Habits ARE voluntary acts
b. Omissions to Act – For an omission to act to be a voluntary act, needs a legal duty.
Voluntary failure to act + Legal duty to act = Voluntary act
i. Basic Legal duties
1. Contract
2. Where statute imposes a duty – by law (mandated reporters)
3. Where one stands in a certain status relationship with another
a. Parents, blood relations
b. Roommates
c. Significant other
4. Assumption of care/rescue – where one voluntarily assumes care of another and so isolates the helpless person as to prevent others from rendering aid.
5. Responsible for causing original harm
III. Mens Rea	
a. Must look at statute to determine which MR analysis to use.
i. Identify MR terms, if any, in statute
ii. Define the MR term (determine its usual stand-alone meaning);
iii. Determine what element or elements in statute the MR term applies to and how it applies; 
iv. Determine whether the evidence shows that the defendant acted with the required MR
v. When doing MR Analysis, always distinguish between legal and factual question
1. Legal (Statutory Interpretation)
a. Under statutory definition, what MR for the element at issue is required for conviction?
2. Factual (Proof in case)
a. According to available facts, what MR did D actually have towards elements at issue?
b. Purpose 
i. Act with a conscious object to achieve a desired result or engage in a certain activity
c. Knowledge
i. Full awareness of certain facts or circumstances –OR- awareness that certain result is substantially certain to occur
d. Recklessness (“malicious” often = reckless)
i. Conscious disregard of a substantial and unjustifiable risk
1. Awareness (Conscious disregard)
2. Substantial risk
3. That is unjustified (no overriding social necessity for the risk taking)
ii. To Analyze: look first at level of risk, then justification, then assess awareness of risk facts.
iii. Challenge is to prove actual awareness in recklessness charge
e. Negligence (Criminal Negligence)
i. Gross deviation from reasonable care
1. “Should be” aware of risk
2. that is substantial (gross deviation form standard of care of a reasonable person)
3. and is unjustified
ii. When you have a Q of negligence, reasonableness is test
f. Mistakes of Fact
i. MPC: Mistake of fact will be a valid defense to the charge if the ignorance or mistake negates the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense. 
ii. 2 questions to ask for mistake of fact
1. does Ds alleged mistake relate to an element of the offense as to which MR is required, and if so,
2. Does the evidence of Ds mistake contradict the MR?
iii. For SL offenses, even if mistake of fact, still guilty
iv. Regina v. Prince – Strict liability wrt age, didn’t need a MR
	MR Rule (needed to convict)
	MOF Rule (mistakes that will excuse)

	P,K,R re: element x
	Excuse for any honest mistake re: element x

	Negligence re: x
	Excuse for honest & reasonable mistake re: element x

	Strict Liability re: x
	NO excuse for any mistake re: x



g. Mistakes of Law (MOL)
i. Mistake of Law has to do with specialized area of law
ii. No MOL permitted with SL offenses
iii. Different types of MOL 
1. Elements of offense
a. MR re: lawfulness of conduct
2. Affirmative defense
a. Official statement of law later changed
b. Inadequate publication of law
	Mistake of Law Analysis
Is there a mens rea  (MR) term in statute? if yes, 

Does MR term partner with an unlawfulness element? if yes,

How should this be interpreted in statutory context? 
the two basic options:
(1) 	MR required only re those facts that make defendant’s conduct unlawful; 
	OR
(2) 	MR required re:facts that make defendant’s conduct unlawful AND MR re:particular law that makes defendant’s conduct unlawful 


3. Reasonableness in Assessing Defendant Credibility
a. Where conviction requires proof of knowledge or recklessness re element X, reasonableness still may be relevant to assessing defendant’s credibility, that is: whether we believe the defendant is sincere in claiming belief in Y rather than X
b. The Logical Sequence:
Defendant's mistake re X seems unreasonable, meaning that most people would not make the same mistake in his/her situation (it's a generally implausible story)
this raises doubts that Defendant was actually mistaken re X; it seems more likely that he/she may be lying about the mistake considering its unreasonableness, along with other evidence, the fact finder may conclude that the Defendant did act with awareness of X

h. Strict Liability & Statutory Interpretations
i. Factors of SL 
1. Statutory language – does it have MR term?
2. Type of offense – underage sex usually SL
3. Inherent notice of wrongdoing or risk in the prohibited conduct
4. Cost-benefit analysis of requiring MR (cost of proving, benefit of deterring)
i. Legality and Vagueness
i. If statutes are too vague, courts can overturn them
ii. Citizens need to know proper rules ahead of time
iii. Morales case – loitering statute too vague, doesn’t give ppl enough info to comply. “No apparent purpose” too vague
IV. Homicide
Murder = Killing
		w/ purpose & premeditation
		w/ purpose and provocation
		w/ extreme recklessness (Depraved heart)
		in course of a specific felony (felony murder)
a. Premeditated Murder
i. Premeditation: planning ahead, reflection, cold-blooded, thinking about killing
ii. Carroll – (more lenient) Premeditation is an invitation for a jury to exercise discretion. No timing requirement needed.
iii. Guthrie – (stricter) must be some time for reflection between intent forming and act
1. Anderson factors – proof of premeditation (factors, not elements)
a. Facts regarding Ds behavior prior to the killing which might indicate a design to take a life (planning)
b. Facts about Ds prior relationship w/ victim that might indicate reason to kill (motive) (that indicates reflection or motivation)
i. Some motives to kill indicate reflection, other motives do not. 
ii. Ex: sniper, contract killer – motives is money, usually shows premeditation.
iii. Ex: Guthrie – argument then murder- motive is anger, doesn’t show premeditation
c. Evidence that manner of killing was so particular and exacting that D must have intentionally killed according to “preconceived design” (manner of killing)

b. Provocation – “heat of passion”
i. Provocation finding takes case from murder to voluntary manslaughter
ii. Provocation is a mitigating factor
iii. Girouard – Categorical Jurisdiction - Mere words are not enough for provocation.
1. Girouard provocation acts:
a. Extreme assault or battery 
b. Mutual combat
c. Illegal arrest (not really used anymore)
d. Injury or serious abuse of close relative of D
e. Sudden discovery of spouse’s adultery
iv. Maher – Discretionary Jurisdiction - Reasonable emotion test
1. Reasonable standard – would a reasonable person be this upset (sorely tempted to kill)? Don’t need to prove a reasonable person would kill, just that they’d be upset enough to be tempted to kill.
2. Determination of reasonableness made by jury, not judge
v. Common Law Provocation
1. D acted with murder MR and while greatly impassioned & passion was reasonable
a. Alternative wording: In addition to murder MR, need proof that accused acted while (1) actually and (2) reasonably provoked.
vi. MPC Provocation – Extreme Emotional Distress (EED)
1. Proof of murder MR +
a. D acted under the influence of an extreme emotional disturbance (an EED) +
b. for which (EED) there was a reasonable explanation or excuse
i. The reasonableness of explanation or excuse shall be determined from viewpoint of a person in actor’s situation under circumstances as he believes them to be (OBJECTIVE)
2. No provoking act or timing requirement for EED
c. Depraved Heart (implied malice)
i. Even in absence of purpose to kill extreme recklessness causing death is murder
ii. MPC: Depraved heart murder requires a D to act with recklessness as to the risk of death + display an extreme indifference to the value of human life. under circumstances manifesting extreme indifference to the value of human life
1. Need Recklessness – actual awareness of substantial and unjustifiable risk (Protopappas)
a. When subject is voluntarily drunk, don’t need actual awareness (Fleming)
b. Actual awareness – big issue. In Protopappas, could argue he was aware bcz he was warned of danger. But D could argue he wasn’t aware of risk.
c. Substantial risk
d. Justification: could argue Protopappas was justified because these were risky patients that needed dental care. But unjustified because D used too much anesthetic.
2. Need extreme indifference – more than normal! Particularly outrageous risk – more than one person, extreme lack of justification.
a. i.e. shooting into a crowd
iii. Depraved heart is culpability for careless harm-doing. Awareness of warning facts + bad attention priorities = proof of moral disregard.
d. Felony Murder – theory of heightened culpability
i. CA enumerated felony murder: commit statutorily designated   felony  death = 1st degree murder
ii. List of specific felonies that qualify for felony murder. NOT ALL
1. Inherently dangerous felonies – 2nd degree murder (Phillips)
iii. Felony murder skips MR wrt death (Stamp)
iv. In felony murder, even accomplices are liable
v. A Terminology Problem
1. For felony murder, must have a death
a. If death caused, can have murder based on an attempted underlying felony : attempted felony  death= felony murder
b. BUT: completed felony  near death = NO Felony murder
e. Involuntary Manslaughter
i. Negligence causing death (MPC 210.4)
1. In CA, it’s “criminal negligence causing death”
2. Need to show negligence caused death (Williams)
3. All negligence discussed in crim law is gross negligence
4. Holmes – Notice of reasonable warning fact= should be aware of risk (universal standard)
5. Hart – Notice of reasonable warning fact + indiv. Capacity to understand risk = should be aware of risk.
6. In commission of a misdemeanor, or in commission of lawful act without due caution or circumspection
V. Causation
a. Should D be blamed, not just for his initial wrongful act, but also for the death that follows? Did the death occur in exactly the way that the defendant originally intended, anticipated, or culpably risked?  → If not, engage causation analysis
b. In framing causation, P will frame argument with less specificity and D will argue with more specificity
i. Ex:  (P) is it foreseeable that the fire D illegally set would grow large and cause someone to flee and crash their car? (D) is it foreseeable that an illegal but carefully monitored fire would re-light the next day due to high winds and cause a small fire  that due to park understaffing would become a large firm and this blaze would cause a hunter to panic and drive recklessly and crash and hit his head on a tree?
c. Basics of causation
i. Was Ds act the But-For cause of Vs death? If so,
ii. Was Ds act also proximate cause of Vs death?
iii. BOTH factual and proximate cause are required
d. Factual Cause (“But-For”)
i. Was Ds act one of the links in the chain of events that caused the result?
ii. Substantial factor test: if there are 2+ causes, is Ds act a substantial factor?
iii. Ex: Arzon – Was Ds act of setting couch on fire one of the links in the chain of events that caused the firefighter’s death? Yes! Were there other causes? Yes, but Ds act was a substantial factor.
e. Proximate Cause – Foreseeability – Did death occur as D intended given Ds chosen action or omission?
i. Predictability
1. Likelihood of this result occurring as a consequence of Ds chosen conduct
2. Legal decision makers tend to view natural forces as more predictable than human behavior
3. When assessing contributions of other human actors, ordinary negligence is predictable, while gross negligence and recklessness is less so. 
ii. Normative assessment
1. Social judgment of value/social wrong of Ds conduct as compared with others who contributed to result.
2. When death is a public servant, normative assessment tends to put blame on D. But when multiple wrongdoers are involved, less likely to blame D
iii. Ex: Root – But-For: But for D agreeing to drag race with V, V would not have crashed. 
Proximate Cause: Predictability: very predictable for a high-speed car race to end in a crash. Normative Assessment: V was more blameworthy than D bcz V went into the other lane. D is not liable!
iv. Ex: McFadden – drag racing, one drive kills himself and a 6 year old in another car. Court rejects Root and says that other driver can be held liable. Death of 6-year-old pulls normative assessment toward finding proximate cause. D is liable!
v. Ex: Atencio- three men playing Russian roulette, one dies. Others charged with death
1. Act: Playing Russian Roulette 
2. MR – Recklessness – awareness of a significant and unjustifiable risk of death
3. But-For: But for Ds contribution, V wouldn’t have died. (Assumed)
4. Proximate Cause: Predictability is very high. Normative assessment- mutual encouragement. D is liable!
f. Transferred Intent
i. If D acts with required MR for death of victim A & causes death of victim B in same manner anticipated for victim A, then D is guilty of same murder or manslaughter offense for killing victim B as if D had killed victim A. (Ds MR towards victim A “transfers” to victim B.
ii. Limitation: only applies when D accomplishes the same kind of harm as originally intended. 
1. EX: farmer means to shoot at a wolf but hits a human being. No transferred intent here because shooting a wolf is not the same as shooting a person
iii. Jurisdictional split on whether transferred intent should be limited to a single victim or whether it extends to multiple unintended victims.
1. Some say transferred intent is used up after first unintended victim
2. Some say it applies to all unintended victims
a. Can we then apply attempt charges for all bystander who were at risk? Probably not? Maybe?
VI. Attempt
a. If causation fails, prosecution can try for attempt
b. Attempt rules and tests vary according to offense
c. Compound Offenses – Basic MR Structure
i. (1) MR Requirements of particular form of inchoate liability (attempt, accomplice, conspiracy) + (2) MR requirement of underlying offense (offense attempted) = (3) combined MR for compound offenses
ii. Ex: Smallwood – Assault w/ intent to murder
1. MR for attempted murder = murder MR (various forms of p/Know/reck with result of death) AND MR for attempt (purpose)
d. Result Offenses
i. Result offenses are those with explicit statutory requirement that to be guilty the accused must cause a particular physical harm to person or property.
ii. Must prove that D acted with purpose to accomplish the result plus any other MR required for the underlying offense
1. Can’t have attempted involuntary manslaughter (negligence) or attempted depraved heart (recklessness) – needs to be a Purpose requirement
e. Conduct Offenses
i. D must purposely seek to commit the voluntary act required for the underlying offense + all other MR requirements for the underlying offense (if any) are unchanged. 
1. Attempted Burglary
a. Attempt MR – purpose + burglary MR – whoever knowingly enters or remains unlawfully in a building with purpose to commit a crime. Since burglary has many MR, attempt MR attaches to SL conduct. Purpose to enter or remain [MR for attempted burglary] + knowing that entering or remaining is unlawful [MR required for underlying burglary offense is unchanged] + w/ purpose to commit a crime therein. 
f. Act Requirement: 4 different rules for attempt (only need to know 2)
1. Dangerous proximity to success (Common law)
a. D must come dangerously close to the crime being committed. 
b. Can be physical proximity, time, or identification
c. Emphasizes objective dangerousness
2. Substantial step (MPC)
a. D must have engaged in conduct which constitutes a substantial step towards commission of the crime. A substantial step must be conduct strongly corroborative of the firmness of Ds criminal intent
b. Emphasizes evidence of Ds criminal intent
3. Ex: Rizzo – Attempted robbery. Guys drive around looking for a man to rob of payroll	
Dangerous Proximity – Not present here. D would have had to do more to put himself in dangerous proximity with success. Didn’t even find the person they wanted to rob.
Substantial Step – Got into automobile. Driving around looking for man, but didn’t actually start committing a crime. Possible they would have backed out! 
g. Abandonment/Renunciation
i. CL: have late act requirement – allows people to renounce before act
1. No renunciation once act is committed/ once dangerous proximity is achieved 
ii. MPC: have early act requirement but allow for renunciation
1. It is an affirmative defense that he abandoned his efforts to commit the crime or otherwise prevented its commission, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose.
h. Impossibility
i. MPC doesn’t do impossibility – instead treats like attempt (5.01)
1. D Missing element re: the part of the underlying offense that could not be satisfied because the actual circumstances were different than what D believed
2. Do attempt analyisis
a. Act + MR for attempted offense +
b. For missing element, does hypothetical reasoning satisfy?
ii. Ex: Dlugash – Friend shot V 3 times in chest. 5 minutes later, D walks over and shoots V in face and head. 	
1. Causation issue: impossible to prove BARD that Ds shots caused death. So, can only be tried for attempt
2. For attempted murder, need purpose to kill. Doesn’t matter if V was already dead. D didn’t know that and intended to kill V, which is enough. D Guilty of attempted murder!
iii. Hypo: Crime is receiving stolen goods knowing them to be stolen. D buys a really cheap Rolex off the street. Problem is, watch not stolen.
1. D did not complete crime
2. Act: Receiving watch
3. MR: Purposely received watch, knowing it to be stolen
4. Therefore, guilty of attempting to receive stolen property.
iv. NOTICE: Always look to statute first. If D believes something to be an offense but there is no offense, no attempt!
1. i.e. person carrying a loaded gun thinks it’s illegal, but it’s really not. Person cannot be guilty of attempt because no statute prohibiting behavior.
VII. Affirmative Defenses
a. Justification v. Excuse 
i. Justification – under circumstances, acted properly (self-defense)
ii. Excuse- didn’t act properly but still not guilty (insanity)
b. For Affirmative Defense, burden of production is on D. Once burden of production is satisfied, burden of persuasion is on prosecution (state must disprove self-defense beyond a reasonable doubt) (NOT UNIVERSAL- differs per jurisdiction where burdens are placed)
c. Self-Defense 
i. A person may use deadly force in self-defense when he honestly and reasonably believes he faces unlawful and imminent threat of death/GBH and response is necessary and proportionate to the threat.
1. Deadly force: Knowingly creating risk of death or GBH
2. Honesty – Did D really believe he was in deadly danger? (past experiences relevant). Credibility question.
a. Goetz: Did D honestly believe his life was in danger?
3. Reasonableness – what a reasonable person in the situation would think/do (past experiences relevant)
a. Past experience can speak to ability – better predictor of violence
b. Past experience can speak to extra sensitivity – worse predictor of violence
c. Goetz: Was it reasonable for D to believe the boys threatened imminent, unlawful death or injury?
i. Look at physical attributes of assailants and previous experience of D
d. Kelly: Was it reasonable for her to believe her husband posed an immediate, unlawful threat?
4. Unlawful: The threatened force must appear unlawful – mistakes are permitted if reasonable
5. Imminent: Act must be taken right away
ii. Mistake in SD is allowed if mistake is reasonable
iii. Imperfect SD – Honest but unreasonable belief -  if D honestly believed in SD but did so unreasonably, can be convicted of manslaughter (lesser charge, but not complete defense)
iv. Defense of others – Cinderella Rule – same as SD, but can’t make a mistake. If original person didn’t have right to SD, you don’t either (only allowed in some jurisdictions)
v. Risk the third parties – D has right to use SD but uses force and puts third parties at risk. Law says ok! If you’re allowed to use deadly force, defense also covers third parties harmed by deadly force. 
vi. Retreat vs. Withdraw Rules – fact sensitive – each case is different!
1. Innocent party’s use of deadly force triggers a possible retreat
2. Aggressor’s use of force raises issues of obligation to withdraw
3. Retreat Rule – Deadly force is not justifiable if actor knows he can avoid the necessity of using such force with complete safety by retreating
a. If innocent party uses non-deadly force, no requirement to retreat
b. If aggressor uses deadly force and innocent party responds with non-deadly force, no requirement to retreat
c. If aggressor uses deadly force and innocent party responds with deadly force, can trigger a requirement to retreat.
vii. Aggressors (A) – Aggressor cannot use claim of SD
1. Use below analyses ONLY when two wrongdoers
2. CL: Once an aggressor, always an aggressor: A remains A unless he affirmatively takes steps to renounce or end conflict. Must renounce (verbal) and/or withdraw (physical)
a. Withdrawal is at hazard of A. 
b. If A withdraws and renounced and other keeps attacking, SD might be allowed (complicated in practice)
c. If A never changes A status, no claim of SD is allowed
3. MPC: Last Wrongdoer Rule – Original A in conflict MAY use deadly force in SD against wrongful (because excessive) deadly force by an original victim who has wrongfully escalated the level of violence. 
viii. Syndrome challenge for law – How does a psychological explanation of individual behavior by a syndrome relate to determination in individual criminal responsibility under Self-Defense?
1. Ex: Kelly – Abused wife killed her husband. Convicted of reckless manslaughter, claimed self-defense and Battered Woman Syndrome (BWS)
a. BWS explains behavior that appears to be outside common sense (staying with abusive partner)
b. Law does NOT say that syndrome=excuse – still treats person as responsible for their actions.
c. BUT – BWS can go towards credibility in honesty – if BWS is established, more credible that she would have stayed with him and honestly feared for her life on that day
d. Can syndrome explain reasonableness? Can’t take BWS as a substitute for reasonableness but can show Ds state of mind was reasonable. Can also show D is a better predictor of violence because she’s experienced it before. 
e. BWS counts positively toward accuracy of prediction and thus, to reasonableness. 
d. Insanity
i. Insanity is an excuse, not a justification. Does not go towards MR, acts as affirmative defense.
ii. Policy reason – person who is insane is undeterrable, which is a fundamental purpose of criminal law. 
iii. In most jdx, burden is on D
1. For all affirmative defenses, burden of production is on D. Start case presuming sanity/no self-defense and D must produce otherwise
2. D has burden of production AND persuasion in insanity defense (After Hinckley)
iv. 2 questions: Competence to stand trial and insanity as affirmative defense at trial
1. Competence to stand trial  - can be raised by anyone. Cannot have a trial with an irrational person. 
a. Standard: D must be able to assist counsel
b. Dusky rule: to have a fair trial with due process, D must be able to:
i. Understand the nature of the proceedings, AND
ii. Assist counsel
v. Insanity can only be raised with consent of D
vi. M’Naghten Rule (usually problems arise in prongs 1 & 3):
1. Because of mental disease or defect*,
2. D does not know the nature or quality of his action, OR
a. “physical nature of what he was doing. Did D know he had a gun? Did he know what shooting a person does?
3. D does not know that his act is wrong (usually moral wrong, but most jdx don’t specify between moral and legal wrong)
4. *2 rules for mental disease or defect (do BOTH when analyzing M’Naghten test)
a. McDonald Rule
i. D suffers from abnormal mental condition that 
ii. Substantially affects mental or emotional processes, AND
iii. Substantially impairs behavioral controls
b. APA Test (more restrictive than McDonald)
i. D suffers from severely abnormal mental condition, that
ii. Grossly and demonstrably affects reality testing (and is not drug-induced)
1. Reality testing also called psychosis. AKA break with reality (Schizophrenia is a psychosis)
vii. HYPO: Guthrie case – obsessed with nose and stabbed someone when they snapped a towel at his nose
1. Under McDonald
a. Abnormal condition? Yes, body dysmorphia, bipolar
b. Substantially affects mental or emotional processes? Could argue yes, his illness affects his mental and emotional state
c. Impairs behavior? Could argue that illness makes it so he can’t control his behavior
d. But then he would fail the other two M’Naghten factors so probably wouldn’t hold up.
2. Under APA
a. Likely not severely abnormal mental condition. Lots of people are bipolar and have body issues
b. Not broken with reality
VIII. Rape
a. MD Law (Extrinsic Force jdx): Sexual intercourse by force or threat of force.
i. What is MR of rape??
ii. 3 elements of rape:
1. Sexual act
2. V non-consent or v incapable of consent AND D has notice of that incapacity (unconscious or mentally incapable)
a. Unconsciousness proves non-consent without any need for additional proof that V was unwilling
3. If V capable of consent, sexual act by force or threat of force meaning:
a. Direct physical force, OR
b. Threat sufficient to cause reasonable fear in V.
i. Threat can be express or implied by circumstances
iii. Ex: Rusk – Date rape, date took keys from car and told her to come up to his room. No force but fear of force. MD law in play.
1. Was threat sufficient to cause reasonable fear in V? Jury believed yes.
b. CA Law (non-extrinsic force jdx)
i. Sexual act
ii. Non-consent
iii. Where V is incapable of consent and D has notice of incapacity
iv. By force of threat of force
1. Direct physical force
2. Threat sufficient to cause reasonable fear
3. [bookmark: _GoBack]Sexual act where D reasonably should have been aware of non-consent
a. Negligence MR
IX. Intoxication
a. 2 part inquiry
i. Does law allow D to argue that he/she lacked some form of MR required for the offense bcz of voluntary intoxication?
ii. If argument is allowed, will it work on facts given? Did D lack the particular MR bcz of intoxication??
b. MPC (2.08) – Intoxication is not a defense unless it negatives an element of the offense. (Purpose and knowledge MR are the only two that can be mitigated)
i. When recklessness is the required MR, if actor, due to voluntary intoxication, is unaware of a risk of which he would be aware of had he been sober such unawareness isn’t material 
ii. Negligence, by definition, excludes intoxication as a mitigating factor (because it’s a reasonable person standard and a reasonable person is sober).
c. CL Rule for intox: Specific intent crime, can use voluntary intoxication to negate specific offense. If general intent, cannot use intoxication
i. Specific Intent Offenses;
1. Burglary (breaking and entering with intent to commit a crime), larceny (unlawful taking of property with intent to deprive owner), attempt (act with intent to commit offense)
2. Attempt are specific intent crimes
3. Accomplice liability is specific intent
ii. General Intent Offenses: Usually reckless or negligence MR
1. Breaking and Entering (knowing or reckless unlawful entry), rape (sexual intercourse by force or against will)
2. Depraved Heart Murder and Manslaughter are general intent homicides
iii. CA law: evidence of voluntary intoxication is admissible solely on the issue of whether or not the D actually formed a required specific intent.
1. Focuses on what D actually did, not what D had capacity to do.
d. 2 ways of asking question:
i. Because of intoxication, did D have mental capacity needed to act with required MR? (D likes this)
ii. Based on all facts, including intoxication, did D actually act with required MR? (P like this, CA uses this)
Hypo: Grad party on roof. Man there who just got dumped and has been drinking heavily. Looks down and sees ex-GF walking below and throws rocks down at her. Charged with Assault with purpose to do GBH. Can intoxication mitigate?
iii. MR is purpose – so can be used to mitigate.
iv. Actions consistent with purpose to do GBH. Alcohol makes someone more likely to harm someone 
v. Facts here show he meant to throw rocks and harm ex, so likely no mitigation
e. Hypo2: Same as above, but throws chairs off rooftop for no reason.
i. MR is recklessness – no mitigation! 
f. Hypo: Drunk person goes into a jewelry store to buy a ring for his wife. Buys ring but walks out with another ring in his pocket. Crime is theft, which is knowing unlawful taking of personal property of another with intent to deprive the owner thereof permanently. Can he argue intoxication?
i. CL: Specific intent crime, can argue! Can say that because of alcohol didn’t realize he had put the ring in his pocket, therefore did not knowingly take property or purposefully deprive owner because he didn’t know he took the ring.
ii. MPC: Purpose and knowledge are allowed to mitigate. Same argument as above
g. When do facts support a mitigation?
i. Premeditation – possible to argue that it D could not have reflected on the killing, as is required for premeditation, due to intoxication
ii. Generally, facts will not support a mitigation due to intoxication
X. Accomplice Liability
a. Holding someone responsible, in whole or in part, for the actions of another. Accomplice faces same punishment as primary actor.
b. 4 ways a person may be criminally liable for conduct of another
i. Causation in homicide (Atencio – Russian Roulette)
ii. Direction of an innocent and nonresponsible actor
1. MPC 2.06
a. A person is legally accountable for the conduct of another person when:
i. Acting with a kind of culpability that is sufficient for commission of the offense, he causes an innocent or irresponsible person to engage in such conduct
2. HYPO: 2 friends go into Apple store. Friend 1 tells F2 that he is a secret shopper and is allowed to take things out of store. Gives F2 an iphone to put in his pocket and walk out and F2 gets arrested. 
a. Friend 1 is an accomplice under direction of an innocent actor
iii. Accomplice (aider and abettor)
iv. Conspiracy
c. BLL for aiding and abetting (??): D acts to promote or encourage the primary actor’s offense with purpose to encourage the primary actor’s offense and shares primary actor’s MR with respect to the offense
i. Act: promoting or encouraging
1. D acted in a way that might have the effect of encouraging or promoting 
2. Secondary actor’s act need not have made a difference to primary actor’s conduct, but generally there must have been at least a possibility that it did.
ii. MR1: purpose to encourage
iii. MR2: of underlying offense
d. Hicks – killing on horseback case.
i. Court finds no evidence of act of promoting. Said “take off your hat and die like a man”, but no proof that that promoted killing or had the purpose to encourage the killing.
ii. In cases where no actual act at the scene, need prior agreement of encouragement or promotion. No evidence that Hicks was there to aid in the killing and no act during interaction to promote or encourage.
e. Gladstone – selling weed to CI
i. Is there a sufficient act of promotion? Yes, told CI where to go and drew map to dealer’s house. 
ii. Is there a sufficient MR? Need purpose MR. Probably not. Only knowledge that he would buy weed, not purpose. If he had called dealer would have shown purpose.
iii. Need action with purpose of aiding sale – no communication or association to suggest it here. 
iv. HYPO: Instead of kids selling weed it’s adults selling weapons. Same situation, is there accomplice here?
1. Maybe. Stakes are higher, less likely D would put himself at risk by directing to other seller without previous arrangement with seller.
f. What happens when primary actor goes rogue?? Agreement for crime A and primary does crime B
i. Luparello - Natural and probable consequences – secondary actor is responsible for the natural and probable consequences of the act he encouraged
1. IF D did act & MR to accomplish crime A
a. AND primary actor commits crime B
b. AND crime B was a reasonably foreseeable consequence of encouraging crime A
c. THEN D may be held as an accomplice to crime B
ii. MPC rejects natural and probable consequences doctrine. Need to have purpose for crime actually committed. 
1. Under MPC – look at crime committed by primary actor – did secondary actor have purpose for that crime?
2. Need to establish full accomplish liability for crime A before looking at crime B!
g. Accomplice liability for Reckless/Negligence/SL offenses
i. Act: Secondary actor does act that promotes/encourages primary actors offense, AND
ii. MR: (1) secondary actor also demonstrates purpose to promote the primary actor’s criminal conduct, AND (2) secondary actors demonstrates any necessary recklessness or negligence required for the charged offense
iii. HYPO: 2 teens, one receives a machine gun for xmas. One encourages other to shoot at an “abandoned” building. Kills a homeless person.
1. Primary actor: depraved  heart/involuntary manslaughter conviction
2. Secondary actor – act of promotion + purpose to promote conduct with same degree of recklessness/negligence as primary actor. 
h. SL Accomplice Act Requirement
i. Wilcox – Jazz saxophonist in London
1. Crime is SL crime – violation of immigration law
2. Act: Bought a ticket to concert
3. MR: purpose to promote illegal concert
4. SL: Must have knowledge of illegality.
i. Attempted Accomplice 
i. Tally – judge sending telegram
1. Act of promotion: Sending telegram
2. MR: Purpose of assisting with killing V
3. Don’t need actual causation with accomplice liability – need sufficient act that might have helped. Only need possibility of encouragement.

EXTRA STUFF
Burden of Production v. Burden of Persuasion
Jury Nullification – jury returns a Not Guilty” verdict despite believing D is guilty. Jury in effect nullifies a law that it believes is either immoral or wrongly applied to D. 
Heightened culpability: Act w. MR for lesser crime  result of greater crime = guilt for greater crime 
MR needs to go to the essence of the wrong
Hierarchy of Homicide Offenses – CA
1st degree
Premeditated purpose to kill
Enumerated felony murder

2nd degree murder
purpose to kill w/o premeditation
Depraved heart
Inherently dangerous felony murder

Voluntary Manslaughter
purpose to kill usually + provocation

Involuntary Manslaughter
Gross Negligence

Substantive Crime of Preparation – crime that is complete before the commission of another crime (burglary, stalking)

Law enforcement may use deadly force under 4th amendment to arrest a fleeing felon when officer have: (1) probable cause that the suspect committed a felony; (2) probable cause that deadly force was necessary to prevent subject’s escape; and (3) probable cause that the suspect posed a significant risk of death or serious injury to police or others.

**Organize test answers according to MR**

***Only tell both CL and MPC rules if they are different***

***Exam Advice: 2 sentence rule of thumb. Don’t spend more than 2 sentences in a row talking about law or talking about facts. Connect all facts to law and vice versa***

**Read over BOTH essay questions before writing! Read them more than once**
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