[bookmark: _GoBack]WHAT LAW GOVERNS?
If the K is for a sale of goods, the UCC governs. 2-102. Goods are movable property. 2-105. Sale is the transfer of title from seller to buyer for a price. 2-106. If the K is not for a sale of goods, the common law (Restatement) governs.
For mixed/hybrid Ks, the majority of courts use the Predominant Factor Test to determine what law governs. If goods predominate, the UCC governs. Factors courts consider are: 1) the primary purpose of the K, 2) the nature of the seller’s business, 3) language of the K, 4) price allocation (goods vs non-goods).
AUTHORITY AND AGENCY – DID THE AGENT HAVE AUTHORITY TO BIND THE PRINCIPAL?
There are two kinds of authority: actual and apparent.
Actual authority can be express, where the principal expressly authorized the agent to take a particular action, or implied, where the authority flows from the job position of the agent.
Apparent authority occurs when the principal does something to lead a third party to believe that the agent has the authority to bind the principal.
An agent’s actions without authority can be given authority through ratification by the principal. Generally, this requires that the principal 1) learns of the transaction, 2) benefits from it, 3) does nothing to halt it.
IS THERE A BASIS FOR IMPOSING LIABILITY?
First, traditional contract. Second, promissory estoppel (reliance) (r2d 90). Third, promissory restitution (material benefit rule) (r2d 86).
WAS A TRADITIONAL K FORMED?
OFFER
Offer is manifestation of intent to be bound. R2d 24. Factors: 
1) specific offeree
2) specific terms
3) language used
4) writings
5) context
REVOCATION
The general rule is that an offer is freely revocable until acceptance. Revocation is effective when communicated to the offeree, and may be communicated indirectly.
In order to make an offer irrevocable, we must have an option k. A bilateral option k requires 1) an offer of irrevocability, 2) acceptance of that offer, 3) consideration to support the offer of irrevocability. A unilateral option k forms when the offeree substantially begins the invited performance.
In the construction context, a promise to keep a bilateral k offer open is enforceable if 1) there was a promise to keep the offer open, 2) there was substantial detrimental economic reliance on that promise, 3) the reliance was foreseeable, and 4) it would be unjust not to enforce.
ACCEPTANCE
Acceptance is manifestation of assent to the terms of the offer in any reasonable manner. However, if the offer specified the manner of acceptance, the offeree must comply.
Acceptance can be express (words) or implied (conduct).
The mirror image rule requires that the acceptance reflect the exact terms of the offer. A purported acceptance which makes changes (additional or different terms) 1) terminates the power to accept the original offer, 2) becomes a counteroffer. The last shot doctrine applies when the offeror performs after receiving the offeree’s counteroffer. The offeror’s performance acts as acceptance of the terms of the offeree’s counteroffer.
Under the mailbox rule, unless the offer provides otherwise, acceptance is effective once sent in a reasonable manner (or, under an option k, upon receipt). For a unilateral k, acceptance doesn’t occur until the offeree fully performs.
CONSIDERATION
Consideration is a bargained for exchange. In a bilateral k, an offer in exchange for an offer. In a unilateral k, as promise in exchange for performance. One induces the other (they are reciprocal).
The following are NOT consideration:
1. condition to the receipt of a gift
2. past performance
3. mere recitation of consideration
4. illusory (optional) promises. R2d 77.
5. moral consideration
IS THE PROMISE ENFORCEABLE VIA R2D 90 PROMISSORY ESTOPPELL (RELIANCE)?
1. promise
2. induces detrimental reliance
3. reliance was foreseeable
4. causation
5. unjust not to enforce. The court will consider harm to the promisee if not enforced, and harm to the promisor if enforced.
IS THE PROMISE ENFORCEABLE VIA R2D 86 PROMISSORY RESTITUTION (MATERIAL BENEFIT RULE)?
1. material benefit conferred
2. not conferred gratuitously
3. promise from beneficiary to the one who conferred the benefit
4. beneficiary would be unjustly enriched if the promise was not enforced
5. promise and value of benefit must be proportional
WAS A K FOR THE SALE OF GOODS FORMED UNDER THE UCC?
OFFER
R2d 24 via 1-103
ACCEPTANCE
2-206 defines acceptance as manifestation of assent to the terms of the offer by either words or conduct.
An offer to buy goods invites acceptance either by prompt promise to ship or prompt shipment of conforming goods. Shipment of nonconforming goods constitutes simultaneous acceptance and breach unless the seller notifies the buyer that the nonconforming goods are an accommodation which the seller is not required to accept.
Under 2-207, an acceptance with additional or different terms can still serve as an effective acceptance if definite (consistent enough with the offer) and seasonable (sent within a reasonable time). 2-207 deals with two typical situations: 1) exchange of writings, 2) oral/informal k followed by written confirmation.
EXCHANGE OF WRITINGS
If the acceptance is expressly made conditional on assent to the additional or different terms:
1. the k includes the additional or different terms if assented to
2. the k includes the terms on which the parties agree, and the ucc fills the gaps, if there is no assent but there is performance
3. no k is formed if there is no assent and no performance
If the acceptance is not expressly made conditional on assent to the additional or different terms, a k is formed and 2-207(2) determines what terms become part of the k. the first question is whether the terms are different or additional. 
There are 3 jurisdictional approaches to different terms:
1. the offeror’s terms control (the majority rule)
2. omit the different terms and ucc fills the gaps
3. treat the different terms as additional terms.
Whether additional terms become part of the k depends in part on whether the parties are merchants. Merchants are those who either 1) regularly deal in goods of this kind or 2) hold themselves out as having, or have employees with, expertise in goods of this kind.
If non-merchants, the additional terms do not become part of the k.
If merchants, the additional terms become part of the k unless:
1. the original offer required assent to its terms
2. the offeror timely objects to the additional terms
3. the additional terms materially alter the k, creating surprise or hardship. For surprise, look to, e.g., industry custom, past dealings btwn the parties, negotiations. Hardship = unbargained-for burden shifting.
ORAL K FOLLOWED BY WRITTEN CONFIRMATION
If a written confirmation following an oral k contains different terms, the different terms do not become part of the k because the parties already have a binding oral k.
If the written confirmation contains additional terms:
When non-merchants, the terms do not become part of the k unless there is express assent.
When merchants, if the terms materially alter the k, they do not become part of the k unless there is express assent. If they do not materially alter the k, they become part of the k unless 1) the offeror timely objects, or 2) the oral k expressly limited assent to its terms.
If the parties send conflicting written confirmations following an oral k and the oral k is silent, the terms do not become part of the k and the ucc fills the gaps.
CONSIDERATION
R2d71 via ucc 1-103.
FIRM OFFER
Under 2-205, a firm offer cannot be revoked during the period of irrevocability. Firm offer must have:
1. offer
2. for the sale of goods
3. by a merchant
4. in a signed writing
5. which gives assurances the offer will be held open
6. if assurances are on a form supplied by the offeree, must be separately signed by the offeror.
There are 2 jurisdictional approaches re: the period of irrevocability:
1. time period stated even if it exceeds 3 months; if silent, 3 month limit applies
2. time period stated, but consideration is needed if it exceeds 3 months
IS ENFORCEMENT OF THE K BARRED BY THE STATUTE OF FRAUDS?
The Statute of Frauds requires certain types of Ks to be in writing to be enforceable. First, is the K within the Statute of Frauds? If so, is the Statute of Frauds satisfied? If not, is there an exception permitting enforcement?
IS THE K WITHIN THE STATUTE OF FRAUDS?
COMMON LAW (r2d 110)
Land provision: Ks for the sale or transfer of interest in land are within the S of F.
1 year provision: Ks which cannot be performed within one year are within the S of F.
UCC (2-201)
Ks for the sale of goods of $500 or more are within the S of F.
IS THE STATUTE OF FRAUDS SATISFIED?
COMMON LAW requires:
1. a writing
2. that reasonably identifies the subject matter of the K
3. signed by the party against whom enforcement is sought
4. sufficient to indicate a K has been made or offered
5. states with reasonably certainty the essential terms
Multiple Documents Rule (r2d 132): Multiple documents can be combined to satisfy the S of F if:
1. the documents refer to the same transaction
2. at least one is signed by the party against whom enforcement is sought
3. the essential terms are included in the documents combined
4. the other party assented to the unsigned writings
UCC requires:
1. a writing that indicates a k
2. signed by the party against whom enforcement is sought
3. states a quantity
IS THERE AN EXCEPTION PERMITTING ENFORCEMENT?
COMMON LAW
R2d 129 (for land):
1. reasonable detrimental reliance on k
2. assent by the party against whom enforcement is sought
3. unjust not to enforce
4. party seeking enforcement is seeking specific performance
R2d 139 (for everything except land and the UCC):
1. promise
2. reasonable detrimental reliance
3. reliance was foreseeable
4. unjust not to enforce
	- availability of other remedies
	- definite & substantial character of action or forebearance
	- evidence clearly & convincingly corroborates terms & existence of k
	- reasonableness of action
	- extent of foreseeability
UCC
Specifically manufactured goods:
1. Goods are specifically manufactured for buyer
2. Goods not suitable for sale to a 3pm in the ordinary course of seller’s business
3. Seller has started performance (began manufacturing or ordering)
4. Before notice of repudiation
Judicial Admissions: Admission to K in court by party against whom enforcement is sought
Part performance:
1. payment made and accepted, OR
2. Goods received and accepted
Merchants Exception:
1. between merchants
2. party seeking enforcement sent written confirmation of k
3. sent within a reasonable time after making the alleged k
4. sufficient against sender (signed, indicates quantity, sufficient to indicate a k)
5. recipient has reason to know its contents
6. no written objection sent by recipient within 10 days
ELECTRONIC CONTRACTING
Parol Evidence Rule: When both parties intend their writing to be the complete and final expression of their agreement, then evidence of prior or contemporaneous agreements or negotiations is inadmissible to contradict or supplement the writing.
Complete: all terms negotiated are contained in the writing. Final: all terms present in the writing have been assented to by both parties and are no longer subject to negotiation. Factors to determine completeness and finality:
	- signatures			- length of the writing		- complexity of the deal
	- level of detail			- marks on the face of the document (e.g. “?” or “ “DRAFT”)
	- completion of blanks		- merger clause

If the writing is completely integrated (complete and final), then no parol evidence is admissible. If the writing is partially integrated (incomplete but final), then parol evidence is admissible to supplement, but not to contradict, the final terms of the K.

Jurisdictional split regarding what evidence may be considered in determining whether a writing is completely or partially integrated:
1. Four Corners Rule: Based solely on the face of the document itself. Parol evidence is inadmissible.
2. R2d 210: May look beyond the face of the document. All evidence may be considered.

Jurisdictional split regarding impact of merger clauses: 1) it’s dispositive of complete integration, 2) it’s not dispositive of complete integration

Exceptions to the PER (when K is completely integrated): 
1. Interpretation (R2d 214): evidence is admissible to explain terms in the writing
2. Subsequent agreements (K modifications) not barred by the PER
3. Oral Condition Precedent (R2d 217) to the effectiveness of the K.
4. Invalidity, e.g. fraud/duress/incapacity
5. Reformation (R2d 214(e)), e.g. correcting typographical errors
6. Collateral Agreement (R2d 216) a) w/ separate consideration, and b) if it’s a term that ordinarily would not be included in the original writing.

UCC 2-202: can generally get in evidence of course of dealing/performance and trade usage

What triggers the PER? 1) a writing 2) after preliminary negotiations.
	
PERFORMANCE & BREACH
Has X’s obligation to perform been triggered by an express condition or constructive condition? If so, has X failed to perform? If so, is X’s nonperformance a material breach? If so, is X’s nonperformance a total breach?
Breach is any non-performance of a contractual duty at a time when performance of that duty is due. R2d 235(2).
EXPRESS CONDITIONS
Is X’s obligation to perform triggered by an express condition? A condition is an event not certain to occur, which must occur before a party has an obligation to perform.
	1. Is there an express condition?
		- Language of the K (e.g. if, only if, unless, until, provided that, on condition that)
		- Course of performance / course of dealing / trade usage
		- Surrounding circumstances
- R2d227. If it is unclear whether an express condition was created, it is preferable to avoid obligee’s forefeiture by interpreting the term as a promise/duty, unless the condition was in control of the oblige

	2. Has the event occurred?
- If the event has occurred, X’s obligation to perform was triggered. Failure to perform may be a breach.
- If the event has not occurred, X’s obligation to perform is not yet due.
- If the event can no longer occur, X’s obligation to perform that was subject to the occurrence of that event is discharge unless the nonoccurrence was excused.
3. Is nonoccurrence of the event excused through waiver, forfeiture, or prevention? If so, X is obligated to perform, and failure to perform may be a breach.
- Waiver is words or conduct by the beneficiary of the condition (“obligor”) indicating that they still intend to perform despite nonoccurrence of the condition. If the condition is material (a substantial part of the bargain), waiver must a) have been supported by additional consideration (new promise in exchange for the waiver), or b) have been detrimentally relied on by the non-waiving party (look for economic detriment).
- Retraction of a waiver is effective if: 1) retraction occurred before time for fulfillment of condition had passed, 2) condition was nonmaterial, 3) no detrimental reliance by non-waiving party, 4) no consideration given in exchange for waiver, 5) not unjust to non-waiving party.
- Under forfeiture, nonoccurrence of a condition is excused if 1) the condition is non-material, 2) the beneficiary of the condition is not prejudiced by excuse of nonoccurrence, and 3) the other party would suffer substantial economic harm if nonoccurrence is not excused.
- Under prevention, nonoccurrence of a condition is excused if a party to the K prevents the condition from occurring.
CONSTRUCTIVE CONDITIONS
A duty may be created even if there is no express condition. Constructive conditions are seemingly independent promises (not events uncertain to occur) in a K which are construed by the court as dependent promises. Unless provided otherwise: if the promised performances can occur simultaneously (r2d 234a) ____; if one performance takes time and the other is instantaneous, the one taking time should be completed before the instantaneous one becomes due (r2d324b).
BREACH
If X’s obligation to perform has been triggered by an express or constructive condition, and X has failed to perform, we have a breach.
IS THERE A MATERIAL BREACH UNDER R2D 241? If so, the non-breaching party can suspend performance until the breach is cured, and X is liable for actual damages. In determining whether failure to perform was material, consider:
1. the extent to which the injured party is deprived of the benefit they reasonably expected
2. the extent to which the injured party can be adequately compensated with damages for loss of the benefit
3. forfeiture to the breaching party if the breach is considered material
4. likelihood of a cure from the breaching party
5. whether failure to perform was in good faiths

IF IT IS IMMATERIAL, IT IS A PARTIAL BREACH. The non-breaching party will not be relieved of duty to perform but may seek actual damages.
IF IT IS MATERIAL, IS IT A TOTAL BREACH? If so, the non-breaching party is no longer obligated to perform, may terminate the K, and recover both actual and consequential damages. Breach is total if:
	1. Material under R2d 241
2. Harm to the non-breaching party if the breaching party is given more time to cure (e.g. declining value, inability to find a substitute arrangement)
3. The K indicates time is of the essence, and time is in fact of the essence.

ANTICIPATORY REPUDIATION (R2D 250). Anticipatory repudiation is a clear and unequivocal manifestation of unwillingness to perform. It is made prior to performance being due, and may be made by words or conduct. Repudiation is total breach. The non-repudiating party is discharged from performing and may immediately seek damages (need not wait until performance is due). Repudiation may be reatracted if the non-repudiating party 1) has not detrimentally relied on the anticipatory repudiation, or 2) the non-repudiating party has not indicated that he considers repudiation to be final.

ADEQUATE ASSURANCES (R2D 251 / UCC 2-609(1)). When reasonable grounds for insecurity arise with respect to performance by either party, and that party’s failure to perform would be a total breach, the other party may in writing demand adequate assurance of due performance, and, if reasonable, suspend performance until receipt of such assurance. Failure to provide adequate assurances within a reasonable time (not exceed 30 days) is treated as a repudiation of the K. The non-breaching party is discharged from duty to perform and may seek damages. A party may demand adequate assurances every time he has new grounds for insecurity. Note: terminating the K without reasonable grounds for security is itself a breach.

MEASURING DAMAGES. R2d 347.
For breach of K, expectation damages are available to put the injured party in the economic position they would have been in had the K been performed. If expectation damages are too difficult to calculate, reliance damages (out of pocket costs) are available to put the injured party in the economic position they were in before the promise was made. Finally, if reliance damages are not available, restitution is available for the value of the benefit conferred to the breaching party by the injured party.

If the basis of liability is reliance, reliance damages and restitution are available. If the basis of liability is restitution, only restitution damages are available.

CALCULATING EXPECTATION DAMAGES

Partial breach. Loss in value + other loss.
Loss in value = value of full performance – value actually rendered for performance.
Other loss = expenses that have been incurred due to (after) the breach, plus other losses (incidental and consequential damages) such as lost profits. There are four limitations on other losses:
1. foreseeability (r2d 351) at the time of contracting – are the damages a probable result of the breach?
	2. certainty (r2d 352) – reasonably capable of being calculated mathematically?
3. avoidability/mitigation (r2d 350) – cannot recover damages that could have been avoided by reasonable efforts
- in the employment context, the employer must show that 1) a reasonably comparable job was available and 2) failure to act in seeking employment
4. causation (r2d 347) – the breach must cause the special damages. If the harm is too remote, or intervening factors break the chain of causation, then damages aren’t recoverable.
(reliance damages are also subject to these 4 limitations)

Total breach. Loss in value + other loss – cost avoided – loss avoided
Cost avoided = expected to spend – actually spent (e.g. labor costs)
Loss avoided = due to mitigation

Nonrecoverable damages. As a general rule: attorney fees (unless provided by statute, court rules, or a reasonable K provision), punitive damages, emotional distress (unless the breach caused bodily harm) are nonrecoverable.

Specific performance and injunctions are exceptions to the general rule re: damages.
1. the remedy at law ($ damages) must be inadequate
2. certainty of the terms (must know exactly what is being ordered)
3. Court supervision must not be burdensome
	- balance between advantages to be gained from supervision vs. harm to injured party
4. unfairness/equity
	- mistake/unfair practices? Unreasonable hardship?
5. reluctance to enforce Ks for personal services 

In the employment context, specific performance is not generally granted.

In the real estate context, difference between K price and fair market value at time of breach.

In the construction context, the general rule for calculation of damages when a contractor breaches is cost of completion. If that would be economically wasteful, the exception is the difference between value of the building if the K had been completed and fair market value at the time of breach. When the owner breaches, the contractor can calculate damages based on expected net profit plus unreimbursed expenses at the time of breach.

WAS THERE BREACH OF A WARRANTY UNDER THE UCC?
A cause of action for breach of warranty requires 1) a warranty exists, 2) it has been breached, 3) the breached caused the damage complained of, 4) no excuse/disclaimer/defense, 5) damages. The seller need not intend to make a warranty. Goods need not be defective in order to breach warranty, the goods just have to not conform with what was contracted for.

An express warranty (UCC 2-313) requires:
	1. affirmation of fact (or description of goods, or a sample or model made by a seller)
		- not mere “puffing” (sales talk/opinion)
- is it objectively measurable? Specific? Is the buyer or seller an expert? Was it in writing? What was the context? Is the seller responding to a question from the buyer? Is the price too good to be true?
	2. that relates to the goods
	3. and becomes part of the basis of the bargain
		3 jurisdictional approaches:
			a. B must prove reliance as part of prima facie case 
				- least likely approach
			b. rebuttable presumption of reliance. The burden is on S to disprove reliance.
				- B doing independent research prior to purchase may rebut presumption
			c. irrebutable presumption of reliance
Disclaimer of an express warranty: Generally, cannot be disclaimed. However, there are limited circumstances where words limiting the express warranty may be permitted, e.g. where a range standard in the industry indicated (example: 10-20% of pistachios will not be edible). Through the PER, a merger clause can disclaim an express warranty. 

An implied warranty of merchantability (UCC 2-314) is created when there is a sale of goods by a merchant (one who regularly sells or has expertise in goods of a particular kind). It is breached when the goods are not merchantable under 2-314(2). Mainly, by not being fit for the ordinary purposes for which such goods are used. Disclaimer of an implied warranty of merchantability may be oral or written, must contain the word “merchantability,” and must be conspicuous if written.

An implied warranty of fitness for a particular purpose (UCC 2-315) requires that
	1. B has a particular purpose for the goods, not the ordinary purpose
	2. S knows or has reason to know of B’s particular purpose
	3. B rely on S’s experience/judgement in selecting the goods
	4. S knows or has reason to know of B’s reliance
Disclaimer of an implied warranty of fitness for a particular purpose must be in writing and must be conspicuous.

2-316(3)(a). Implied warranties may be disclaimed by “as is” or “with all faults” language if it is conspicuous.

2-316(b). There is no implied warranty if S demands that B inspect the goods and B fails to do so. B’s level of expertise is also taken into account.

A K may limit B’s remedies to repair and replacement. 2-719(1). Two requirements: 1) it must be expressly stated that it is the sole remedy for breach, 2) the remedy or limitation must not fail its essential purpose. A K may also limit consequential damages for breach of warranty, provided that the limitation is not unconscionable. 2-719(3). Limits on consequential damages for injury to a person are prima facie unconscionable.

IMPLIED WARRANTY OF HABITABILITY OR WORKMANLIKE CONSTRUCTION

Implied as a matter of law. No need for privity between the builder and a remote purchaser. Not limitless: statute of limitations. Two components: 1) materials/work (what’s common in the trade), 2) habitability. Can try to negotiate a disclaimer but boilerplate provisions will not be honored by the court.

WAS THERE BREACH OF AN OUTPUT OR REQUIREMENTS K UNDER THE UCC?

An output contract is a contract in which B agrees to buy all of what S produces of a certain good. A sudden increase in production is a bad faith breach by S.
A requirements contract is a contract in which B agrees to buy all that it requires only from S. A sudden increase in demand is a bad faith breach by B.
WHY? Do not want to force a breach onto a party who has no control.

IS THERE AN EXCUSE TO AVOID ENFORCEMENT OR TO JUSTIFY RESCISSION?
Minor or mental incapacity?  Duress or undue influence or misrepresentation? Unconscionability or public policy? Mistake? Impossibility or impracticability or frustration of purpose?

MINORITY INCAPACITY. There are two jurisdictional approaches:
1. Classic/Majority Rule: If a minor enters into a K, it is voidable by the minor if voided within a reasonable time of attaining majority. The minor must return what was purchased, but does not have to compensate the seller for lost value.
2. Dodson/Minority Rule: In addition to returning what was purchased, the minor must reasonably compensate for use, depreciation, or damages cause if:
	1. No overreaching/unfair advantage by the adult
	2. No undue influence by the adult
	3. K was fair and reasonable
	4. Minor paid money
	5. Minor used the goods
Exceptions: age misrepresentation; willful destruction; doctrine of necessaries (minor must compensate for food, clothing, shelter)

MENTAL INCAPACITY. There are two jurisdictional approaches:
1. 15(1)(a) Traditional Cognitive Test: K voidable if unable to understand reasonably the manner and consequences of the transaction.
2. 15(1)(b) Volitional Test: K voidable if unable to act in a reasonable manner and the other party has reason to know of this condition. Unlike to cognitive test, P can totally understand the K but still enter into it because he could not help it/act reasonably.

DURESS (R2d 175).
	1. Improper threat
		- need not be illegal
	2. No reasonable alternative
		- Can the party bring legal action?
		- Can the party make substitute arrangements?
	3. Causation. Threat subjectively induced the party to enter into the K.

UNDUE INFLUENCE (R2d 175) occurs when 1) the party seeking to avoid the K was unduly susceptible to pressure due to mental, emotional, or physical distress (e.g. traumatic event or lack of sleep), and 2) excessive pressure or overpersuasion was used by the dominant party to induce the susceptible party into entering the K.
	- unusual/inappropriate time and/or place?
	- demanding the transaction be concluded immediately?
	- extreme emphasis on consequences of delay?
	- multiple persuaders on dominant side?
	- absence of 3p advisors?

MISREPRESENTATION (r2D 164) makes a K voidable when:
	1. Assent was induced by a fraudulent or material misrepresentation
		- Fraudulent if the party making the assertion:
			- Knows or believes assertion is false, or
			- Does not have the confidence he purports to have, or
			- Knows he has no basis in truth for the assertion
		- Material if:
			- it would likely induce a reasonable person to manifest assent, or
- Part making the assertion knows it would be likely to induce the other party’s assent
		- Opinions can misrepresentation if:
			- there is a special relationship of trust or confidence between the parties
			- The party making the assertion is an expert on the matter
			- The other party is particularly susceptible to misrepresentation
		- Nondisclosure is equivalent to an assertion when:
- disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the K, and non-disclosure is in bad faith, or
	- fact not readily discoverable
	- active concealment
	- sellers have higher burden of disclosure
	- material economic impact on the deal
- the parties have a relationship or trust and confidence (generally, employer/employee is not enough)
	2. Reasonable reliance on the misrepresentation

There are two types of fraud. Fraud in the execution (“real fraud”) is when a party is deceived about the nature of the document being signed. Fraud in the inducement is when the contents of the document are correctly understood but other misrepresentations are used to induce execution, e.g. a car mechanic lies about a repair needing to be made.

UNCONSCIONABILITY. A K may be considered unconscionable by a court if at the time the K was formed there was an absence of meaningful choice and unfair terms. It requires two elements, but on a sliding scale: procedural unconscionability and substantive unconscionability. 
Procedural unconscionability looks to the process by which the K was entered into:
	1. unequal bargaining power
	2. language of the k
	3. location, formatting, and physical presentation of terms (conspicuous?)
	4. excessive pressure
	5. misleading statements
Substantive unconscionability looks to the actual terms of the K:
	1. unfair or oppressive?
	2. unbargained-for burden shifting?
	3. imposes undue or unanticipated harm?
The court may void the entire K, strike out unconscionable terms, or modify the term to remove unconscionable aspects. Courts mostly treat unconscionability as a defense rather than an affirmative doctrine.

PUBLIC POLICY. Restrictive convenants may be enforceable if:
	1. Ancillary to another K (restraint cannot be the primary object of the deal)
	2. Reasonable
		- serve employer’s legitimate business interests
- reasonable scope (of conduct being forbidden), geography, and duration (no longer than necessary to protect employer’s legitimate business interests)
- no undue hardship on employee
- does not injure the public
Blue Pencil Rule?

MUTUAL MISTAKE (R2D 152)
1. Mistaken belief about a fact that exists at the time the K is entered
2. Relates to a basic assumption of the parties upon which the K is made
3. Has material impact on performance of the parties
4. Party seeking relief must not have assumed the risk of mistake

UNILATERAL MISTAKE requires the same four elements above plus:
1. the effect of the mistake renders the K unconscionable, OR
2. the other party has reason to know of the mistake, OR
3. The other party caused the mistake

Sometimes, though rarely, an event happening AFTER the K is entered into may be used as a defense. These are impossibility (r2d 262-63), impracticability (r2d 261), and frustration of purpose (r2d 265).

Impossibility. If an event occurs after formation of the K which makes performance of the K objectively impossible, such as death or incapacity of a person necessary for performance (r2d 262) or desctruction of a thing necessary for performance (r2d 263), the court can excuse the failure to perform.

Impracticability requires:
1. Supervening event (after formation but before performance)
2. Makes performance impracticable (more than inconvenience, less than impossible – a high burden)
3. Nonoccurrence of the event was a basic assumption of the k
	- not mere market fluctuation
4. The event occurred without fault of the person seeking relief
5. The party seeking relief does not bear the risk under r2d 154
	- risk allocated by k
- at time entered into k, treated own limited knowledge about facts related to the mistake as sufficient
- court determines under the circumstances it is reasonable to do so

Frustration of purpose requires:
1. Supervening event (after formation but before performance)
2. Substantially frustrates purpose of the k
	- principal purpose can’t be mutual profitability bc that’s implied in every k
3. Nonoccurrence of the event was a basic assumption of the k
	- not mere market fluctuation
4. The event occurred without fault of the person seeking relief
5. The party seeking relief does not bear the risk under r2d 154

Force majeure clauses are not bulletproof, especially if they appear to be mere boilerplate. They are also subject to bad faith/unconscionability claims.

DOES A PARTY WANT TO MODIFY THE TERMS OF THE K AFTER FORMATION?

Common Law Pre-existing Duty Rule (R2d 73): a pre-existing duty is not valid consideration for modification of a K. There must be new consideration. Exceptions:
	1. unforeseen circumstances (neither party expected)
	2. as provided by statute
	3. reliance on a modified promise

UCC 209: No consideration is required to make a modification as long as 1) it is assented to by both parties, and 2) made in good faith.

IS THERE AN ISSUE OF INTERPRETATION?

IF THE PARTIES ATTACH DIFFERENT MEANINGS TO A PROVISION, WHOSE MEANING GOVERNS? Modified Objective Approach (R2d 201): If, at the time the K was made, Party A knew or had reason to know of Party B’s meaning, but Party B did not know or have reason to know of Party A’s meaning, the provision is interpreted in accordance with the meaning attached by Party B. If neither party knew or had reason to know of the other party’s meaning, there is no contract because there was no meeting of the minds.

SATISFACTION CLAUSES. If one party’s duty to perform is only due if he is satisfied with the other party’s performance, the transaction must be analyzed to determine if the subjective or objective standard for satisfaction should be used. The subjective standard asks whether the party was honestly and in good faith dissatisfied with the performance. It is used if satisfaction involves issues of aesthetics (as opposed to a purely commercial context) or if the parties are specific in the K that this standard will apply. Otherwise, the objective standard, which asks whether a reasonable person would be dissatisfied with the performance, is used.

REASONABLE EXPECTATIONS DOCTRINE.

Generally, for insurance Ks, the objectively reasonable of applicants and intended beneficiaries regarding the terms of insurance contracts will be honored even though painstaking study of the policy provisions would have negated those expectations ex
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