Contracts Outline
I. First Q to ask: What law governs? 
a. UCC governs sale of goods
b. CL governs other contracts
c. If hybrid, use predominant purpose test (From Cruise line case)
i. Whether its predominantly for services with parts incidental or vice versa
1. Language of k
2. Nature of business of supplier
3. Intrinsic worth
II. Who are the parties to the k?
a. Agency: Is someone authorized to act on behalf of another?
i. Two types: actual and apparent agency
1. Actual authority can be express or implied
a. Express: when principal has expressly instructed agent to take particular action
b. Implied: position/employment that agent has gives agent implied authority to execute contracts reasonably necessary to operation of business
2. Apparent authority: principal takes action that leads third person to reasonably believe that the agent can bind the principal
a. Principal’s actions matter here, not agent’s
ii. Ratification – where principal, with awareness of material facts and terms, continues to perform contract and to receive benefits of contract
III. Then: Is there a basis for imposing liability?
a. Traditional contract
i. Was there a contract?
1. If so, what are the terms?
2. Was it performed? If not, is there a defense?
3. Was it breached?
4. Are there any defenses?
5. What is the remedy?
6. Remedies put non-breaching party in spot they would have been in had breach not occurred
7. Contract damages are not punitive!
b. Reliance
c. Restitution
IV. Formation of a contract requires Offer, Acceptance, Consideration
a. Offer = manifestation of intent to be bound (R2D 24)
i. Factors to look at when determining if there’s an offer
1. Language of offer
2. Writing indicates seriousness
3. Specificity of terms (more specific=more likely to be a k)
a. Price
b. Date of performance
c. Subject matter
d. Place of performance, etc.
4. Relationship and context
5. Specific offeree – Most important!
ii. What is not an offer
1. An advertisement is traditionally NOT an offer – it’s a solicitation for offers
a. Izadi exception: would a reasonable person view this ad as an offer? Public Policy reason for enforcing (don’t want bait and switch in advertising)
2. Form letters are not offers
3. Price quotes are generally not offers
iii. Offeror dictates terms of the relationship
iv. As a general rule, offer is freely revocable until acceptance
1. BUT – revocation isn’t effective until communicated to offeree (R2D 43)
a. Offeree’s power of acceptance is terminated when
i.  offeror takes definite actions inconsistent with an intention to enter into proposed contract AND 
ii. the offeree acquires reliable information to that effect.
1. Notice of revocation can be direct or indirect
2. We want contracts to form! That’s why it’s easier to accept than to revoke.
v. Counteroffer (R2D 39): 
1. Section 1
a. Made by offeree to offeror
b. Relating to same matter as original offer
c. Proposing a substituted bargain different than original offer
2. Section 2
a. Counteroffer terminates power to accept original offer
b. Unless the offeror has manifested an contrary intention, OR
c. Unless counteroffer manifests a contrary intention of offeree
3. Time when Rejection or Counteroffer Terminates Power of Acceptance      (R2D 40) : Counteroffer doesn’t terminate power of acceptance until received by offeror, but once it is received, the original offer dies 
vi. Offeror decides whether contract is bilateral or unilateral
vii. Bilateral k – one party promise to do something and other party promises to do something
1. The vast majority of contracts are bilateral
viii. Unilateral k – one party makes promise in exchange for other party rendering performance
1. It is insufficient for offeree to promise to perform, offeror must fulfill promise ONLY if offeree fully performs
2. If offeree doesn’t perform, no k exists
3. Risk to offeree in unilateral k’s – offeror might revoke offer after performance has started. 
4. General rule is that offeror can revoke until acceptance, but in a unilateral k, acceptance isn’t until complete performance.
a. EXCEPTION: offeror cannot revoke offer where offeree has started performance
i. R2D 45 – makes offer in unilateral k irrevocable
1. Where offer invites offeree to accept by rendering performance and doesn’t invite promissory acceptance, an option k is created when offeree tenders or begins invited performance
2. But offeror doesn’t have to fulfill promise until offeree completes performance
ii. Offeror doesn’t need to say anything about revocability – when a unilateral k, just need beginning of performance
1. Don’t need acceptance and consideration 
2. Public policy reasons for imposing irrevocability – We want contracts to form! 
5. Never need to look at mutuality of obligation in unilateral k
ix. Option contracts make offer irrevocable (R2D 25)
1. Option k is a promise which meets requirements for formation of a k and limits the promisor’s power to revoke an offer.
a. Option k needs to have its own offer, acceptance, and consideration
i. Offer to make the offer irrevocable
ii. Acceptance of offer of irrevocability
iii. Consideration is something of equal opportunity cost of holding offer open
2. When offer is subject of an option contract, acceptance must be received by offeror within period of irrevocability. (R2D 63)
3. MINORITY RULE for Option k (R2D 87(1)(a)): an offer is binding as an option k if it is in writing and signed by offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time
a. The majority of court have rejected this rule.
x. R2D 32 – where offer is ambiguous as to whether a contract is unilateral or bilateral, bilateral is preferred because contract is formed sooner. 
xi. Illusory promise – promisor makes no actual promise – doesn’t bind herself to do anything and can change her mind at anytime
b. Acceptance is manifestation of assent to terms of offer (R2D 50)
i. Can be by conduct (implied) or by words (express)
ii. Whether there is acceptance is whether a reasonable person would conclude that offeree has accepted
iii. Mere acknowledgement of an offer is NOT acceptance
iv. Requires offeree to complete every act essential to making of the promise
v. Mailbox rule (R2D 63): Unless offer provides otherwise*, an acceptance made in the manner invited by an offer is operative and complete as soon as put out of offeree’s possession without regards to whether it ever reaches the offeror
1. * this is default rule – offeror can change
vi. In general, silence will not constitute acceptance (R2D 69) EXCEPT WHEN:
1. Where offeree takes benefit of offered services w/ reasonable opportunity to reject them and reason to know that they were offered with expectation of compensation
2. Where offeror has given offeree reason to understand that assent may be manifested by silence or inaction, and offeree in remaining silent or inactive intends to accept
3. Where bcz of previous dealings it is reasonable that offeree should notify offeror if she doesn’t accept. 
vii. Acceptance cannot vary terms of offer
1. If it changes terms of offer, it is a counteroffer, not an acceptance (R2D 59)
viii. If an offer specifies the manner of acceptance, then the offeree must comply with the requirements of the offer (R2d 60)
ix.  Traditional CL Rule: Without material terms, k is not enforceable
1. (R2D 33) abandons traditional CL rule – For an offer to exist, terms of offer must be reasonably certain
a. Terms are reasonably certain if they provide a basis for determining existence of breach and give an appropriate remedy
b. If one or more terms is left open or uncertain, that may show not intended to be an offer or an acceptance
2. Agreement to agree – at common law, parties must agree on all material terms to enforce a k, EXCEPT when:
a. Parties have agreed on all terms but left term TBD in future (agreement to agree)
b. Parties agree to major terms but contemplate a formal written contract
i. (R2D 27) – even if parties anticipate entering into a formal written contract, preliminary conduct can be binding in manifestations of assent are sufficient to conclude a contract. BUT circumstances might also show these were just preliminary negotiations.
ii. Quake Case – a letter of intent is binding when the parties meant for it t be binding
1. factors to look at whether parties intended to put negotiations into writing
a. Whether type of agreement is usually put into writing
b. Whether agreement contains many or few details
c. Whether agreement involves large or small amount of money
d. Whether agreement requires formal writing for full expression of covenants
e. Whether negotiations indicate that a formal written doc was contemplated at completion 
3. UCC is opposite of CL in terms of open price (UCC 2-305)
a. The parties, if they so intend, can conclude a contract for sale even though price is not settled. In such a case the price is a reasonable price at time of delivery if:
i. Nothing is said as to price
ii. The price is left to be agreed to by parties and they fail to agree; OR
iii. Price is to be fixed in terms of some agreed market or other standard as set to be recorded by a third person and it is not set or recorded.
b. A price to be set by the seller or by the buyer means a price for him to fix in good faith
c. Reasonable price factors
i. Local conditions
ii. Past business dealings
iii. Trade/industry norms
iv. NOT necessarily “fair market value” – fails to take other important factors into account.
c. Consideration:
i. (R2D 71): To constitute consideration a performance or return promise must be bargained for
1. A performance or return promise is bargained for if it is sought by promisor in exchange for his promise and is given by promisee in exchange for that promise (reciprocity)
2. A performance may consist of:
a. An act other than a promise, OR
b. A forbearance, OR
c. The creation, modification or destruction of a legal relation 
ii. Classical CL Rule: Consideration either a benefit to promisor or a detriment to promisee
1. Economic detriment is common
2. Foregoing a legal right is considered a detriment to promisee
a. BUT forbearance must be directly related to and reciprocal with promise (promise must have caused forbearance)
iii. Consideration in bilateral k: promise for a promise
1. Failure to perform promise doesn’t prevent consideration
2. Promises can be implied by conduct
iv. Consideration in unilateral k: promise for a performance
v. Conditional gift vs. consideration
1. Can promise someone something without seeking anything in return – that is a gift, and not enforceable by contract. 
vi. Recitation of value is NOT sufficient for consideration if neither party expects it to be paid
1. “for valuable consideration” in a k does not = consideration
vii. Sham consideration= nominal consideration – when both know no real exchange is happening. NOT good enough for consideration
1. Ex: A wants to give his son $1k. For consideration, A buys a book from his son for $1. Son knows purchase of book is pretense. There is NO consideration here
viii. General Rule: Court will not weigh relative value of things exchange or insist on a fair/even exchange
1. EXCEPTION: if consideration is so grossly inadequate as to shock the conscience, a court may examine the adequacy of consideration (Dohrmann, Adult Adoption)
2. R2D 79 – inadequacy by itself doesn’t render a contract invalid
ix. There cannot be past consideration! Consideration is about reciprocity, so promise to pay must be related to service. 
1. Something that has been delivered before the promise is executed and therefore made without reference to it, cannot properly be legal consideration
x. No such thing as moral consideration unless moral duty was part of legal duty
V. Formation under UCC
a. Offer (Per UCC 1-103, same definition as CL)
b. Acceptance (2-206) – Manifestation of assent to terms of k by words or conduct
i. Unless otherwise indicated by language or circumstance, an offer to make a contract shall be construed as inviting acceptance in a any manner and by any medium reasonable in the circumstances
ii. when seller sends non-conforming goods, a k is formed AND breached. Back on buyer’s terms.
1. Shipment of nonconforming goods is a counter-offer and buyer can accept goods or send them back
iii. UCC Uses Mailbox Rule: Offer is accepted when acceptance is sent
c. Consideration (Per UCC 1-103, same definition as CL)
d. 2-207 – when acceptance varies from terms of the offer (SEE CHARTS)(DO WAY MORE ON UCC)
i. A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
ii. The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:
1. the offer expressly limits acceptance to the terms of the offer;
2. they materially alter it; or
3. notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
iii. Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.
iv. Triggered when parties exchange writings trying to form a k 
v. Oral or informal contracts followed by one or more written confirmation
vi. 2-207 directly contradicts CL Mirror Image Rule – acceptance with differing terms can still be accepted!
vii. Definiteness under 2-207: acceptance needs to be consistent with offer on dickered terms
1. Price
2. Subject matter
3. Quantity
viii. “Seasonableness” – sent within a reasonable time after receipt of offer
ix. A term “Materially Alters” a contract when it results in surprise or hardship
VI. Alternate Promise Enforcement: Some doctrines can require enforcement even when elements of contract aren’t satisfied
a. Promissory Estoppel (R2D 90): “Detrimental Reliance”
i. Elements:
1. Promise (can be express or implied by conduct)
2. Detrimental reliance
a. Ask: am I economically worse off than I was before?
3. Promisor should expect reliance
a. Was it reasonable for promisee to rely at all
b. Was degree and manner of reliance reasonable?
4. Causation (promise does in fact induce reliance)
5. Unjust not to enforce
ii. For Promissory Estoppel, not enforcing a k, so damages are different
1. Remedy for breach may be limited as justice requires
iii. Charitable Pledge can be enforceable
1. A P must establish there was a promise/donative intent AND consideration OR reliance
a. Donative intent shown by:
i. Language
ii. Action 
iv. Promissory is not available when there’s a bargained exchange involved
1. If it’s the type of transaction that needs consideration, promissory estoppel is not available
v. (R2D 87(2)) – Reliance to make offer irrevocable (Only used in construction context!!)
1. offer
2. substantial reliance or forbearance
3. offeror reasonably expects reliance
4. offer actually induces action
5. binding as an option k to the extent necessary to avoid injustice
vi. Reliance is NOT always the same as promissory estoppel
1. R2D 45 – reliance begins performance in unilateral k
2. R2D 90 –promissory estoppel -reliance substitute for consideration – makes promise enforceable
3. R2D 87(2) – reliance making offer in bilateral k irrevocable
4. UCC 2-205 – offer to purchase good is irrevocable under certain circumstances
VII. UCC Definitions
a. Good (1-105) is a movable object
b. Sale (2-106)– transfer of title from seller to buyer for a price
c. Merchant (2-104) – person who:
i. Deals in good of this kind, OR
ii. Has expertise or has an employee with expertise
d. Firm Offer (2-205) – 
1. An offer
2. To buy or sell goods
3. By a merchant
4. In a signed writing
5. Gives assurance it will be held open
6. If form is supplied by offeree, must be separately signed by offeror
a. “Separately signed” – separate indication of assent to special terms
e. Signed (1-201) – includes using any symbol executed or adopted with present intention to adopt or accept a writing
f. “Writing” (1-201) – includes printing, typewriting, or any other intentional reduction to tangible form.
g. 2 jurisdictional interpretations of period of irrevocability
i. time period stated even if it exceeds three months (and only if silent on time does three month limit apply)
ii. time period stated, but if it exceeds three months needs consideration
h. Course of Performance (1-303(a)) – a sequence of conduct between parties to a particular transaction
i. Course of Dealing (1-303(b)) – A sequence of conduct concerning previous transactions between the parties 
j. Trade Usage (1-303(c)) – any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question
VIII. Restitution- Unjust Enrichment
a. Offers a remedy because one person shouldn’t be unjustly enriched by another’s performance
b. Two types of restitution	
i. Benefit conferred with no promise
ii. Benefit conferred and promise made after
c. Quasi-contract, implied in law, quantum meirut, all fall within concept of restitution
i. Contract implied in law – implied for reasons of equity and justice  
d. Unjust enrichment
i. A benefit conferred on D by P
ii. Appreciation or knowledge by D of the benefit, and
iii. Acceptance or retention of the benefit by D under 
iv. circumstances making it inequitable for the D to retain the benefit
e. Recovery under unjust enrichment theory: value of benefit conferred. How much have you been unjustly enriched?
i. Can look at increase in wealth or value of services rendered
f. Promissory restitution – benefit conferred then person makes a promise to pay
i. Under traditional k, not enforceable
ii. If a person receives a material benefit then makes a promise, the promise is enforceable
iii. Promise for a benefit received (R2D 86)
1. Benefit conferred
2. A promise made by recipient of the benefit
3. Benefit not conferred gratuitously (or for other reasons no unjust enrichment)
4. Unjust not to enforce
a. Will company be unjustly enriched if it does not have to keep its promise?
5. Value of promise is not disproportionate to benefit conferred.
IX. Statute of Frauds
a. Defense – even if k is properly formed, may be unenforceable because of lack of writing to satisfy statute of frauds
b. Goal of SofF is to prevent fraudulent contracts by requiring k be evidenced by some writing
c. Three questions to ask
i. Is contract within statute?
ii. If so, is the statute satisfied?
iii. If not, is there an exception that removes statute as a bar?
d. R2D 110- class of contracts covered by Statute of Frauds. 
i. A contract of an executor to answer for a duty of his decedent
ii. A contract to answer for the duty of another
iii. A contract made upon consideration of marriage
iv. A contract for the sale of interest in land
v. A contract that cannot be performed within one year of making it
1. Just because k can be terminated within a year doesn’t mean it can be taken out of the one-year provision (because any k can be terminated within a year by breach)
e. R2D 131: General Requisites of a memorandum
i. A writing that
ii. Is signed by party to be charged
iii. Reasonably identifies subject matter of k
iv. Is sufficient to indicate a k has been made or offered
v. States with reasonable certainty the essential terms of k
f. R2D 132: May consist of several writings if:
i. One writing is signed by party seeking enforcement against
ii. Writings, in the circumstances, clearly indicate that they relate to the same transaction
1. Parol evidence can be used to establish circumstances. Parol evidence is evidence outside of the writings themselves. Can be oral or other writings.
g. R2D 133: Can  have a writing that denies existence of a k and can use that to get past statute of frauds. 
i. “statute may be satisfied by a signed writing not made as a memorandum of k”
h. R2D 134: signature to memo may be any symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of signer. 
i. R2d 129: Part-Performance exception to statute of frauds
i. K for transfer of interest in land
ii. No memo satisfying statute of frauds
iii. Reasonable detrimental reliance on k
1. Foreseeability
2. Manner and extent is reasonable
3. **Part performance generally requires possession + substantial improvements**
iv. Economic detriment
v. Assent by other party (can be implied)
vi. Unjust not to enforce
vii. Party must be seeking specific performance
j. R2D 139: Reliance Exception to Statute of Frauds
i. Promise
ii. Detrimental reliance
iii. Promisor should expect reliance
iv. Unjust not to enforce
1. Factors to use when weighing justice (139(2))
a. Other remedies available
b. Definite and substantial character of action or forbearance
c. Evidence should corroborate terms/existence by clear and convincing evidence
d. Reasonableness of action
e. Foreseeability
k. UCC Statute of Frauds Classes
i. A contract for the sale of goods for the price of $500 or more (UCC 2-201)
1. Satisfied by:
a.  writing indicating k of sale
b. signed by party against whom enforcement is sought
c. states a quantity
d. (more lenient than CL. CL requires all material terms and UCC only requires a quantity)
ii. 2-201(3)(c) is part-performance exception for UCC
1. 2 ways to get past Statute:	
a. with regards to good for which payment has been made and accepted, OR
b. goods that have been received and accepted
c. CAVEAT: Even if Statute is removed as a bar, only enforced up to part-performance. 
i. Only enforceable to amount paid, NOT fully enforceable like in CL
iii. 2-201(2) between merchants
1. between merchants
2. writing in confirmation of k
a. language is more than an offer
b. specific terms
c. parties
3. sent within reasonable time after making of alleged agreement
4. is received by someone with reason to know contents (“notice”)
a. (1-202) a person has notice of a fact if:
i. person has actual knowledge of it
ii. has received a notice or notification of it, OR
iii. from all the facts and circumstances known to the person at the time in question, has reason to know that it exists.
iv. 1-202(d) a person notifies or gives notice to another person by taking steps reasonably required to inform the other person in ordinary course, whether or not other person actually comes to know of it. (Don’t need to prove writing was actually received, just that other person has reason to know of it)
5. writing is sufficient against sender
a. signed by sender
b. quantity
c. sufficient to indicate a k
6. writing has not been objected to in writing within 10 days of receipt
a. has to give written objection. Objection needs to be against very existence of contract (not objection to a term in contract)
iv. 2-201(3)(a) Specially manufactured goods exception (protects when no writing) 
1. Goods are specially manufactured
2. Not suitable for sale to third party in ordinary course of seller’s business
3. Seller has made substantial beginning or made commitments for their procurement
4. Before notice of repudiation is received. 
v. 2-201(3)(b) Judicial admission exception
1. Can’t admit to a contract then try to use Statute to make that contract unenforceable
X. UCC 2-606 – Acceptance of goods (Performance)(not formation)
a. Buyer signifies intention to retain. Verbal confirmation that will keep and accept
b. Buyer fails to make an effective rejection of goods
c. Act inconsistent with seller’s ownership
XI. Interpretation




MISC
Specific performance is the exception to the rule
In contracts, subjective intent is irrelevant, actions are what matter! (generally)
Doesn’t matter if P was aware of terms, only matters whether a reasonable person would be aware
Notice – when you should be aware. 
Contracts usually use an objective/reasonable person standard – subjective intent/awareness doesn’t matter when a reasonable person would have behaved otherwise
CL mirror image rule- acceptance must mirror terms of original offer
CL Last Shot Rule – Offeree sends offeror counteroffer and despite changes, offeror performs. Consequences: Offeror’s performance after counteroffer acts as acceptance and k is formed. Terms of k are terms of counteroffer
CL rules favor seller over buyer
Implied in fact k – rest on conduct between parties that imply an agreement. Parties act as through there’s a contract
Commerce – 2 elements to recover from owner of building instead on general contractor: (1) must exhaust all remedies against general contractor, (2) Owner hasn’t given consideration to anyone for services rendered
1-202(d) a person notifies or gives notice to another person by taking steps reasonably required to inform the other person in ordinary course, whether or not other person actually comes to know of it. (Don’t need to prove writing was actually received, just that other person has reason to know of it)
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