Contracts Outline – Final
I. First Q to ask: What law governs? 
a. UCC governs sale of goods
b. CL governs other contracts
c. If hybrid, use predominant purpose test (From Cruise line case)
i. Whether its predominantly for services with parts incidental or vice versa
1. Language of k
2. Nature of business of supplier
3. Intrinsic worth
II. Who are the parties to the k?
a. Agency: Is someone authorized to act on behalf of another?
i. Two types: actual and apparent agency
1. Actual authority can be express or implied
a. Express: when principal has expressly instructed agent to take particular action
b. Implied: position/employment that agent has gives agent implied authority to execute contracts reasonably necessary to operation of business
2. Apparent authority: principal takes action that leads third person to reasonably believe that the agent can bind the principal
a. Principal’s actions matter here, not agent’s
ii. Ratification – where principal, with awareness of material facts and terms, continues to perform contract and to receive benefits of contract
III. Then: Is there a basis for imposing liability?
a. Traditional contract
i. Was there a contract?
1. If so, what are the terms?
2. Was it performed? If not, is there a defense?
3. Was it breached?
4. Are there any defenses?
5. What is the remedy?
6. Remedies put non-breaching party in spot they would have been in had breach not occurred
7. Contract damages are not punitive!
b. Reliance
c. Restitution
IV. Formation of a contract requires Offer, Acceptance, Consideration
a. Offer = manifestation of intent to be bound (R2D 24)
i. Factors to look at when determining if there’s an offer
1. Language of offer
2. Writing indicates seriousness
3. Specificity of terms (more specific=more likely to be a k)
a. Price
b. Date of performance
c. Subject matter
d. Place of performance, etc.
4. Relationship and context
5. Specific offeree – Most important!
ii. What is not an offer
1. An advertisement is traditionally NOT an offer – it’s a solicitation for offers
a. Izadi exception: would a reasonable person view this ad as an offer? Public Policy reason for enforcing (don’t want bait and switch in advertising)
2. Form letters are not offers
3. Price quotes are generally not offers
iii. Offeror dictates terms of the relationship
iv. As a general rule, offer is freely revocable until acceptance
1. BUT – revocation isn’t effective until communicated to offeree (R2D 43)
a. Offeree’s power of acceptance is terminated when
i.  Offeror takes definite actions inconsistent with an intention to enter into proposed contract AND 
ii. The offeree acquires reliable information to that effect.
1. Notice of revocation can be direct or indirect
v. Counteroffer (R2D 39): 
1. Section 1
a. Made by offeree to offeror
b. Relating to same matter as original offer
c. Proposing a substituted bargain different than original offer
2. Section 2
a. Counteroffer terminates power to accept original offer
b. Unless the offeror has manifested an contrary intention, OR
c. Unless counteroffer manifests a contrary intention of offeree
3. Time when Rejection or Counteroffer Terminates Power of Acceptance (R2D 40): Counteroffer doesn’t terminate power of acceptance until received by offeror, but once it is received, the original offer dies 
vi. Bilateral k – one party promise to do something and other party promises to do something
1. The vast majority of contracts are bilateral
vii. Unilateral k – one party makes promise in exchange for other party rendering performance
1. It is insufficient for offeree to promise to perform, offeror must fulfill promise ONLY if offeree fully performs
2. If offeree doesn’t perform, no k exists
3. Risk to offeree in unilateral k’s – offeror might revoke offer after performance has started. 
4. General rule is that offeror can revoke until acceptance, but in a unilateral k, acceptance isn’t until complete performance.
a. EXCEPTION: offeror cannot revoke offer where offeree has started performance
i. R2D 45 – makes offer in unilateral k irrevocable
1. Where offer invites offeree to accept by rendering performance and doesn’t invite promissory acceptance, an option k is created when offeree tenders or begins invited performance
2. But offeror doesn’t have to fulfill promise until offeree completes performance
ii. Offeror doesn’t need to say anything about revocability – when a unilateral k, just need beginning of performance
1. Don’t need acceptance and consideration 
2. Public policy reasons for imposing irrevocability – We want contracts to form! 
viii. Option contracts make offer irrevocable (R2D 25)
1. Option k is a promise which meets requirements for formation of a k and limits the promisor’s power to revoke an offer.
a. Option k needs to have its own offer, acceptance, and consideration
i. Offer to make the offer irrevocable
ii. Acceptance of offer of irrevocability
iii. Consideration is something of equal opportunity cost of holding offer open
2. When offer is subject of an option contract, acceptance must be received by offeror within period of irrevocability. (R2D 63)
3. MINORITY RULE for Option k (R2D 87(1)(a)): an offer is binding as an option k if it is in writing and signed by offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time
a. The majority of courts have rejected this rule.
ix. R2D 32 – where offer is ambiguous as to whether a contract is unilateral or bilateral, bilateral is preferred because contract is formed sooner. 
x. Illusory promise – promisor makes no actual promise – doesn’t bind herself to do anything and can change her mind at anytime
b. Acceptance is manifestation of assent to terms of offer (R2D 50)
i. Can be by conduct (implied) or by words (express)
ii. Whether there is acceptance is whether a reasonable person would conclude that offeree has accepted
iii. Mere acknowledgement of an offer is NOT acceptance
iv. Requires offeree to complete every act essential to making of the promise
v. Mailbox rule (R2D 63): Unless offer provides otherwise*, an acceptance made in the manner invited by an offer is operative and complete as soon as put out of offeree’s possession without regards to whether it ever reaches the offeror
1. * this is default rule – offeror can change
vi. In general, silence will not constitute acceptance (R2D 69) EXCEPT WHEN:
1. Where offeree takes benefit of offered services w/ reasonable opportunity to reject them and reason to know that they were offered with expectation of compensation
2. Where offeror has given offeree reason to understand that assent may be manifested by silence or inaction, and offeree in remaining silent or inactive intends to accept
3. Where bcz of previous dealings it is reasonable that offeree should notify offeror if she doesn’t accept. 
vii. Acceptance cannot vary terms of offer
1. If it changes terms of offer, it is a counteroffer, not an acceptance (R2D 59)
viii. If an offer specifies the manner of acceptance, then the offeree must comply with the requirements of the offer (R2d 60)
ix.  Traditional CL Rule: Without material terms, k is not enforceable
1. (R2D 33) abandons traditional CL rule – For an offer to exist, terms of offer must be reasonably certain
a. Terms are reasonably certain if they provide a basis for determining existence of breach and give an appropriate remedy
b. If one or more terms is left open or uncertain, that may show not intended to be an offer or an acceptance
2. Agreement to agree – at common law, parties must agree on all material terms to enforce a k, EXCEPT when:
a. Parties have agreed on all terms but left term TBD in future (agreement to agree)
b. Parties agree to major terms but contemplate a formal written contract
i. (R2D 27) – even if parties anticipate entering into a formal written contract, preliminary conduct can be binding if manifestations of assent are sufficient to conclude a contract. BUT circumstances might also show these were just preliminary negotiations.
ii. Quake Case – a letter of intent is binding when the parties meant for it to be binding
3. UCC is opposite of CL in terms of open price (UCC 2-305)
a. The parties, if they so intend, can conclude a contract for sale even though price is not settled. In such a case the price is a reasonable price at time of delivery if:
i. Nothing is said as to price
ii. The price is left to be agreed to by parties and they fail to agree; OR
iii. Price is to be fixed in terms of some agreed market or other standard as set to be recorded by a third person and it is not set or recorded.
b. A price to be set by the seller or by the buyer means a price for him to fix in good faith
c. Reasonable price factors
i. Local conditions
ii. Past business dealings
iii. Trade/industry norms
iv. NOT necessarily “fair market value” – fails to take other important factors into account.
c. Consideration:
i. (R2D 71): To constitute consideration a performance or return promise must be bargained for
1. A performance or return promise is bargained for if it is sought by promisor in exchange for his promise and is given by promisee in exchange for that promise (reciprocity)
2. A performance may consist of:
a. An act other than a promise, OR
b. A forbearance, OR
c. The creation, modification or destruction of a legal relation 
ii. Consideration in bilateral k: promise for a promise
1. Failure to perform promise doesn’t prevent consideration
2. Promises can be implied by conduct
iii. Consideration in unilateral k: promise for a performance
iv. Recitation of value is NOT sufficient for consideration if neither party expects it to be paid
1. “for valuable consideration” in a k does not = consideration
v. Sham consideration= nominal consideration – when both know no real exchange is happening. NOT good enough for consideration
vi. General Rule: Court will not weigh relative value of things exchange or insist on a fair/even exchange
1. EXCEPTION: if consideration is so grossly inadequate as to shock the conscience, a court may examine the adequacy of consideration (Dohrmann, Adult Adoption)
2. R2D 79 – inadequacy by itself doesn’t render a contract invalid
vii. There cannot be past consideration! Consideration is about reciprocity, so promise to pay must be related to service. 
1. Something that has been delivered before the promise is executed and therefore made without reference to it, cannot properly be legal consideration
viii. No such thing as moral consideration unless moral duty was part of legal duty
V. Formation under UCC
a. Offer (Per UCC 1-103, same definition as CL)
b. Acceptance (2-206) – Manifestation of assent to terms of k by words or conduct
i. Unless otherwise indicated by language or circumstance, an offer to make a contract shall be construed as inviting acceptance in a any manner and by any medium reasonable in the circumstances
ii. When seller sends non-conforming goods, a k is formed AND breached. Back on buyer’s terms.
1. Shipment of nonconforming goods is a counter-offer and buyer can accept goods or send them back
iii. UCC Uses Mailbox Rule: Offer is accepted when acceptance is sent
c. Consideration (Per UCC 1-103, same definition as CL)
d. 2-207 – when acceptance varies from terms of the offer (SEE CHARTS)(DO WAY MORE ON UCC)
i. A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
ii. The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:
1. the offer expressly limits acceptance to the terms of the offer;
2. they materially alter it; or
3. notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
iii. Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.
iv. Oral or informal contracts followed by one or more written confirmation
v. 2-207 directly contradicts CL Mirror Image Rule – acceptance with differing terms can still be accepted!
vi. Definiteness under 2-207: acceptance needs to be consistent with offer on dickered terms
1. Price
2. Subject matter
3. Quantity
vii. “Seasonableness” – sent within a reasonable time after receipt of offer
viii. A term “Materially Alters” a contract when it results in surprise or hardship
VI. Alternate Promise Enforcement: Some doctrines can require enforcement even when elements of contract aren’t satisfied
a. Promissory Estoppel (R2D 90): “Detrimental Reliance”
i. Elements:
1. Promise (can be express or implied by conduct)
2. Detrimental reliance
a. Ask: am I economically worse off than I was before?
3. Promisor should expect reliance
a. Was it reasonable for promisee to rely at all
b. Was degree and manner of reliance reasonable?
4. Causation (promise does in fact induce reliance)
5. Unjust not to enforce
ii. For Promissory Estoppel, not enforcing a k, so damages are different
1. Remedy for breach may be limited as justice requires
iii. Charitable Pledge can be enforceable
1. A P must establish there was a promise/donative intent AND consideration OR reliance
a. Donative intent shown by:
i. Language
ii. Action 
iv. Promissory is not available when there’s a bargained exchange involved
1. If it’s the type of transaction that needs consideration, promissory estoppel is not available
v. (R2D 87(2)) – Reliance to make offer irrevocable (Only used in construction context!!)
1. Offer
2. Substantial reliance or forbearance
3. Offeror reasonably expects reliance
4. Offer actually induces action
5. Binding as an option k to the extent necessary to avoid injustice
vi. Reliance is NOT always the same as promissory estoppel
1. R2D 45 – reliance begins performance in unilateral k
2. R2D 90 –promissory estoppel -reliance substitute for consideration – makes promise enforceable
3. R2D 87(2) – reliance making offer in bilateral k irrevocable
4. UCC 2-205 – offer to purchase good is irrevocable under certain circumstances
b. Restitution- Unjust Enrichment
i. Offers a remedy because one person shouldn’t be unjustly enriched by another’s performance
ii. Two types of restitution	
1. Benefit conferred with no promise (unjust enrichment)
2. Benefit conferred and promise made after (promissory restitution)
iii. Unjust enrichment
1. A benefit conferred on D by P
2. Appreciation or knowledge by D of the benefit, and
3. Acceptance or retention of the benefit by D under 
4. Circumstances making it inequitable for the D to retain the benefit
iv. Promissory restitution – benefit conferred then person makes a promise to pay
1. Under traditional k, not enforceable
2. If a person receives a material benefit then makes a promise, the promise is enforceable
3. Promise for a benefit received (R2D 86)
a. Benefit conferred
b. A promise made by recipient of the benefit
c. Benefit not conferred gratuitously (or for other reasons no unjust enrichment)
d. Unjust not to enforce
i. Will company be unjustly enriched if it does not have to keep its promise?
e. Value of promise is not disproportionate to benefit conferred 
v. Recovery under unjust enrichment theory: value of benefit conferred. How much have you been unjustly enriched?
1. Can look at increase in wealth or value of services rendered
VII. UCC Definitions
a. Good (1-105) is a movable object
b. Sale (2-106)– transfer of title from seller to buyer for a price
c. Merchant (2-104) – person who:
i. Deals in good of this kind, OR
ii. Has expertise or has an employee with expertise
d. Firm Offer (2-205) – 
1. An offer
2. To buy or sell goods
3. By a merchant
4. In a signed writing
5. Gives assurance it will be held open
6. If form is supplied by offeree, must be separately signed by offeror
a. “Separately signed” – separate indication of assent to special terms
e. Signed (1-201) – includes using any symbol executed or adopted with present intention to adopt or accept a writing
f. “Writing” (1-201) – includes printing, typewriting, or any other intentional reduction to tangible form.
g. 2 jurisdictional interpretations of period of irrevocability
i. time period stated even if it exceeds three months (and only if silent on time does three month limit apply)
ii. time period stated, but if it exceeds three months needs consideration
h. Course of Performance (1-303(a)) – a sequence of conduct between parties to a particular transaction
i. Course of Dealing (1-303(b)) – A sequence of conduct concerning previous transactions between the parties 
j. Trade Usage (1-303(c)) – any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question
VIII. Statute of Frauds
a. Defense – even if k is properly formed, may be unenforceable because of lack of writing to satisfy statute of frauds
b. Goal of SofF is to prevent fraudulent contracts by requiring k be evidenced by some writing
c. Three questions to ask
i. Is contract within statute?
ii. If so, is the statute satisfied?
iii. If not, is there an exception that removes statute as a bar?
d. R2D 110- class of contracts covered by Statute of Frauds. 
i. A contract of an executor to answer for a duty of his decedent
ii. A contract to answer for the duty of another
iii. A contract made upon consideration of marriage
iv. A contract for the sale of interest in land
v. A contract that cannot be performed within one year of making it
1. Just because k can be terminated within a year doesn’t mean it can be taken out of the one-year provision (because any k can be terminated within a year by breach)
e. R2D 131: General Requisites of a memorandum
i. A writing that
ii. Is signed by party to be charged
iii. Reasonably identifies subject matter of k
iv. Is sufficient to indicate a k has been made or offered
v. States with reasonable certainty the essential terms of k
f. R2D 132: May consist of several writings if:
i. One writing is signed by party seeking enforcement against
ii. Writings, in the circumstances, clearly indicate that they relate to the same transaction
1. Parol evidence can be used to establish circumstances. Parol evidence is evidence outside of the writings themselves. Can be oral or other writings.
g. R2D 133: Can have a writing that denies existence of a k and can use that to get past statute of frauds. 
i. “Statute may be satisfied by a signed writing not made as a memorandum of k”
h. R2D 134: Signature to memo may be any symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of signer. 
i. R2d 129: Part-Performance exception to statute of frauds
i. K for transfer of interest in land
ii. No memo satisfying statute of frauds
iii. Reasonable detrimental reliance on k
1. Foreseeability
2. Manner and extent is reasonable
3. **Part performance generally requires possession + substantial improvements**
iv. Economic detriment
v. Assent by other party (can be implied)
vi. Unjust not to enforce
vii. Party must be seeking specific performance
j. R2D 139: Reliance Exception to Statute of Frauds
i. Promise
ii. Detrimental reliance
iii. Promisor should expect reliance
iv. Unjust not to enforce
1. Factors to use when weighing justice (139(2))
a. Other remedies available
b. Definite and substantial character of action or forbearance
c. Evidence should corroborate terms/existence by clear and convincing evidence
d. Reasonableness of action
e. Foreseeability
k. UCC Statute of Frauds Classes
i. A contract for the sale of goods for the price of $500 or more (UCC 2-201)
1. Satisfied by:
a.  writing indicating k of sale
b. signed by party against whom enforcement is sought
c. states a quantity
d. (more lenient than CL. CL requires all material terms and UCC only requires a quantity)
ii. 2-201(3)(c) is part-performance exception for UCC
1. 2 ways to get past Statute:	
a. With regards to good for which payment has been made and accepted, OR
b. Goods that have been received and accepted
c. CAVEAT: Even if Statute is removed as a bar, only enforced up to part-performance. 
i. Only enforceable to amount paid, NOT fully enforceable like in CL
iii. 2-201(2) between merchants
1. Between merchants
2. Writing in confirmation of k
a. Language is more than an offer
b. Specific terms
c. Parties
3. Sent within reasonable time after making of alleged agreement
4. Is received by someone with reason to know contents (“notice”)
a. (1-202) a person has notice of a fact if:
i. Person has actual knowledge of it
ii. Has received a notice or notification of it, OR
iii. From all the facts and circumstances known to the person at the time in question, has reason to know that it exists.
iv. 1-202(d) a person notifies or gives notice to another person by taking steps reasonably required to inform the other person in ordinary course, whether or not other person actually comes to know of it. (Don’t need to prove writing was actually received, just that other person has reason to know of it)
5. Writing is sufficient against sender
a. Signed by sender
b. Quantity
c. Sufficient to indicate a k
6. Writing has not been objected to in writing within 10 days of receipt
a. Has to give written objection. Objection needs to be against very existence of contract (not objection to a term in contract)
iv. 2-201(3)(a) Specially manufactured goods exception (protects when no writing) 
1. Goods are specially manufactured
2. Not suitable for sale to third party in ordinary course of seller’s business
3. Seller has made substantial beginning or made commitments for their procurement
4. Before notice of repudiation is received. 
v. 2-201(3)(b) Judicial admission exception
1. Can’t admit to a contract then try to use Statute to make that contract unenforceable
vi. UCC 2-606 – Acceptance of goods (Performance)(not formation)
1. Buyer signifies intention to retain. Verbal confirmation that will keep and accept
2. Buyer fails to make an effective rejection of goods
3. Act inconsistent with seller’s ownership
IX. Interpretation
a. Objective vs. Subjective Theories of Interpretation
i. Problem with subjective theory: too easy to lie, court shouldn’t have to figure out who’s lying
ii. Problem with objective theory: Might choose an interpretation that neither party intended. 
iii. Rd2 201: Modified Objective Approach
1. When parties attach same meaning – that meaning is binding
2. When parties attach different meaning, whichever party knows or has reason to know of other party’s meaning, party will be bound by that meaning. 
3. If both have reason to know other party attached a different meaning, no k
4. If neither know of other meaning, no k
iv. The further along performance is, more likely k will be enforced
b. Reasonable interpretation is favored over an unreasonable one
c. R2d 202: Rules in Aid of Interpretation (When will one party have reason to know of other party’s meaning to satisfy 201?)
i. Words and conduct are interpreted in light of all circumstances, and If principal purpose of parties is known, great weight is given to that
ii. Maxims 
iii. Course of performance
iv. Trade usage
v. Language of contract
vi. Preliminary negotiation
vii. Legal standard
d. R2d 222: Trade usage does not need to be universal: “having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to a particular agreement.”
i. Need to prove party is a member of a trade
e. Under doctrine of contro preferentum, K is construed against the drafter where there is unequal bargaining power
f. Reasonable Expectations Doctrine (C&J Fertilizer): In some circumstances, not bound by express language of contract
i. Contract interpreted in accordance with reasonable expectations of non-drafting party even if express language of contract contradicts those expectations
1. Non-dickered terms
2. Contract of adhesion
ii. Test for determining whether contract term violates reasonable expectations of non-drafting party 
1. Term is bizarre or oppressive
a. Can look to trade usage, course of dealing, or course of performance to see if term is bizarre or oppressive
2. If it eliminates purpose of transaction
3. If it eviscerates non-dickered terms
iii. Many jdx limit the reasonable expectations doctrine by requiring the presence of ambiguity or a hidden or inconspicuous term
X. Parol Evidence Rule
a. Courts don’t like the parol evidence rule (PER), so there are many exceptions
b. Walkthrough:
i. When does this apply?
ii. Is it completely integrated?
iii. Do any exceptions apply?
c. RULE: If parties intend writing to be final and complete, evidence of prior negotiations or agreements are inadmissible to contradict or supplement written agreement
i. Only applies if there’s a writing intended to bind both parties
d. To trigger PER, need prior or contemporaneous negotiations, THEN need a writing that parties intend to bind them
e. When does the PER apply?
i. Preliminary conversations
ii. Ready to execute a writing, contain the terms that they have agreed in their preliminary negotiations
iii. One party fails to perform; the non-breaching party sues
iv. Usually the breaching party will attempt to intro evidence of preliminary negotiations.
v. The other party raise the PER to bar the introduction of the evidence
f. Final and Complete = complete integration
i. If completely integrated, no parol evidence allowed.
ii. Final – all terms presented have been assented to by both parties and no longer subject to negotiation
1. Intention matters a to whether both parties meant this to be final
2. Factors for finality
a. Signatures (absence of signature doesn’t mean writing isn’t complete or final)
b. Level of detail
c. Length of writing
d. Complexity of deal
i. More complex, the longer the writing
e. Marks on document
f. Merger clause
i. “This is the parties’ entire agreement on this matter, superseding all previous negotiations or agreement”
ii. JDX SPLIT: 4-Corners view is that Merger clause is dispositive of complete integration
iii. But some courts say that the presence of a merger clause doesn’t automatically = complete integration
g. Completion of blanks
iii. Complete – all terms are contained in writing
iv. Anything that’s not complete = partial integration	
1. If incomplete but terms are final, parol evidence is admissible to supplement but NOT contradict final terms of agreement
v. No integration = no terms are final – PER does not apply, just a draft!	
1. Parol evidence is allowed if no integration!
vi. Integration is a question of law – court will decide whether parol evidence will get to the jury
g. Either party can raise PER
h. JDX Split for determining integration
i. 4 Corners Rule: Determine partial or complete based ONLY on the face of the doc itself – no parol evidence allowed
ii. R2d 210: Rejects 4 Corners – may look beyond face of the document to determine integration; ALL evidence may be considered on the issue of integration (doesn’t necessarily mean parol evidence will get to a jury)
1. UCC also allows parol evidence re: integration
i. Exception to PER: Collateral Agreement: Separate and distinct
i. Existence of collateral agreement goes to integration issue
1. If separate, independent issue exists, then contract is only partially integrated and additional terms can be introduced by parol evidence
ii. R2d 216: Collateral Exception
1. If we have evidence of a separate consistent additional k, evidence of the other agreement is admissible if:
a. Additional k relates to the same subject matter and is separately supported by consideration
b. Is a term that might naturally be omitted from the writing
iii. Warranty is not collateral because it’s integral to an agreement
j. Exception: R2d 214: Interpretation:
i. Can always use Parol evidence to interpret the meaning of a contract
1. In modern courts, don’t need ambiguity on the face of the contract to allow parol evidence to interpret
k. Exception: Subsequent Agreements
i. Allows party to modify agreement after completion. Sometimes original contract will require modifications to be in writing (not a PER issue)
ii. PE can be used to show oral modifications that took place after original agreement
l. Exception: Oral Condition Precedent
i. R2d 217: Where the parties to a written agreement agree orally that performance of the agreement is subject to the occurrence of a stated condition, the agreement is not integrated with respect to the oral condition
ii. Precedent to formation (not performance)
iii. “There is a k but the performance obligation will not be triggered until the condition occurs” – can be admissible
1. e.g. no contract if zoning waivers don’t come through
m. More exceptions:
i. 214(d) - Invalidity – fraud, duress, incapacity
1. Fraud
a. Court in Sherrod says can’t use parol evidence to claim fraud in the inducement – can’t use parol evidence that contradicts terms in the writing (majority trend)
b. CA pushed back on majority trend in Riverisland and allowed parol evidence fraud exception for both real fraud and fraud in the inducement
ii. 214(e) - Reformation – if k doesn’t actually represent what both parties agreed to, they can reform it (both parties can reform)
n. UCC 2-202: Can’t use PER to contradict the writing if agreement is final, but can use to supplement, UNLESS the writing is final and complete
i. Exceptions:
1. Explanation – evidence is admissible to explain the terms in the writing
2. Course of dealing/performance/ trade usage
a. Comment 2 says in general, can use COP, COD, TU to supplement terms of ANY writing, including completely integrated
i. Assume COD, COP, TU are admissible unless specifically negated
b. Parol evidence terms CANNOT contradict express terms
c. Hierarchy: express terms  course of performance  course of dealing  trade usage
d. Need to show trade usage exists before being allowed to use it
i. Party against who want to use trade usage is part of the trade and has actual knowledge or should have known
3. Collateral agreement
a. Comment 3: Can introduce consistent additional terms unless parties think the agreement was meant to be completely integrated. Also if term should be naturally included and is not, cannot use parol evidence to introduce 
4. Other CL exceptions are also allowed under UCC
XI. Supplementing the Agreement
a. Implied Terms: Sometimes a term is implied because we think this is what the parties would have agreed on
i. Other times it is implied as a matter of law – for fairness and public policy
ii. Ex: in Wood, there was an implied promise on part of P to use reasonable efforts to perform the contract
iii. In Liebel, there was an open contract that was terminated. Court found an implied obligation to give reasonable notice before terminating the contract
1.  UCC 2-309(3): Termination of a contract by one party
a. Termination of a k requires reasonable notice
i. When is notice reasonable?	
1. Method of delivery is reasonable
2. Need to sell remaining inventory
3. Time to make substitute agreements
4. Recoup costs invested 
5. Course of performance, course of dealing, trade usage
b. If k provides that it will terminate upon occurrence of an agreed event, do not need notice
c. A k that eliminates the need for reasonable notice is invalid if unconscionable
i. Even when parties have agreed to no notice, 2-309(3) doesn’t really allow that. 
ii. Notice implied at law for policy reasons
b. Warranties
i. Three types of warranties under UCC
1. UCC 2-313: Express Warranty
a. Affirmation of facts, description of goods or sample/model
i. Affirmation of fact factors:
1. Measurable/quantifiable
2. Written 
3. Expertise of parties
4. Price
5. Specificity
6. Context
b. Words, description or sample/model must relate to the goods
c. Words, description or sample/model must become part of the basis of the bargain between buyer and seller
i. JDX Split: 3 interpretations for basis of the bargain
1. Rebuttable presumption of reliance (UCC 2-313 Comments 3&8) – rebuttal requires clear, affirmative proof that buyer did not rely
2. Irrebuttable presumption of reliance
3. B must have relied on statements and must prove reliance as part of prima facie case (least likely)
d. When affirmation comes too late to be considered part of the basis of the bargain (after closing the deal), it’s treated as a modification and does not need consideration if it is otherwise reasonable.
e. **Express warranty is breached when goods don’t conform to the affirmations of fact**
2. UCC 2-314: Implied Warranty of Merchantability
a. Sale of goods (2-105, 2-106)
b. By a merchant (2-104)
c. Goods not merchantable under 2-314(2)
i. 2-314(2): Goods are merchantable when they (ALL):
1. Pass without objection in the trade
2. Are of fair average quality in the description
3. Are fit for the ordinary purpose for which such goods are used
4. Are of consistent kind, quality and quantity among each unit
5. Are adequately contained, packaged, and labeled
6. Conform to the promise or affirmations of fact made on the container or label if any
3. UCC 2-315 Warranty of Fitness
a. Buyer must have a particular purpose (not ordinary purpose)
i. “specific use by the buyer peculiar to nature of his business”
b. Seller must know or have reason to know of that purpose
c. Buyer must actually rely on seller’s skill/judgment to select goods
d. Seller must know or have reason to know of buyer’s reliance
e. **Warranty of fitness is breached when goods don’t conform to the particular purpose**
ii. Goods don’t have to be defective for there to be a breach of warranty, just need to not conform to contract
iii. PER might have an effect on express warranty or implied warranty of fitness
iv. UCC 2-316(1): Disclaimer of Express Warranty
1. Generally express warranties cannot be disclaimed
2. UCC 2-316(2) – Disclaimer of Implied Warranty
a. Disclaimer can be oral or written
b. Must contain word “merchantability”
c. If written, must be conspicuous under 1-201
d. Language to exclude all implied warranties is sufficient if it states “there are no warranties which extend beyond the description of the face hereof”
e. 1-201: A writing is conspicuous when it is so written, displayed, or presented that a reasonable person against which it is to operate ought to have noticed it.
3. UCC 2-316(3)(a): Unless circumstances indicate otherwise, all implied warranties are excluded when:	
a. Words “as is” or “with all faults appear”
b. Must be conspicuous
4. UCC 2-316(3)(b): No implied warranty when buyer examines goods or refuses to do so, when there are patent defects relatively easy to determine.
a. Expertise of the buyer is relevant
b. Refusal to examine is only effective when seller demands buyer to examine goods and buyer refuses
v. UCC 2-719: Limitation on Liability in event of breach of warranty
1. 2-719(a): Agreement can limit’s a buyer’s remedies on breach to repair or replacement. 2 Requirements:
a. Remedy must say it’s the sole remedy for breach
b. Remedy or limitation must NOT fail of its essential purpose
i. Can’t agree that there’s no remedy for breach. At very least, must leave buyer with a conforming good within a reasonable time
2. 2-719(3): Limits on consequential damages are allowed UNLESS limitation or exclusion is unconscionable
a. Any limit on consequential damages for injury to person is prima facie unconscionable
vi. What happens when manufacturer isn’t seller?
1. Privity
2. Under certain circumstances, court treats manufacturer as seller
3. But ads by manufacturer don’t generally bind dealer to anything
vii. Warranty of Habitability and Workmanlike Conduct
1. Court allows for warranty of habitability and workmanlike conduct even without privity (between subsequent buyer and builder) for public policy reasons
a. Homebuyer can’t detect defects
b. Encourages builder to prevent defects
c. Warranty deals with home quality, not buyer status
2. 2 requirements of warranty of workmanlike conduct
a. Materials used will be of reasonable or average standards of trade
b. Home must be suitable for occupation and provide inhabitants a reasonable place to live without fear of injury to person, health or safety
3. Warranty of Habitability and Workmanlike conduct can be disclaimed, but only if negotiated/bargained for. Can’t be a boilerplate disclaimer. 
c. Good Faith Obligation (UCC 1-304 and R2d 205)
i. Every k imposes obligation of good faith in performance and enforcement
ii. What is good faith?
1. Absence of bad faith
2. Amorphous doctrine: implied as a matter of law
3. Can’t avoid by contracting around it (UCC says can’t opt out of good faith)
4. BUT: don’t have to negotiate in good faith! Doctrine only arises when agreement is formed
iii. UCC 1-304 doesn’t create an independent cause of action for failure to act in good faith, but can be evidence of a breach of contract through another term
iv. PER cannot be used to bar covenant of good faith, because covenant is implied in every contract so not trying to enter additional terms
v. In a contract in which quantity is fluid, how to tell when it’s been breached?
1. Doctrine of good faith is a way to make fluid quantity contracts enforceable
2. Output contract= when a buyer agrees to buy everything a seller produces
a. In output contract, if seller drastically increases production, seller is in bad faith and is in breach
3. Requirements contract = buyer agrees to buy all that it requires from a certain seller – seller can still sell to others
a. UCC 2-306: Sudden, unreasonable increase in demand in a requirements contract is in bad faith and buyer is in breach. If sudden, decrease, not necessarily bad faith/breach – need to look at context
vi. Approval/ Satisfaction Clauses – when is it bad faith to reject something?
1. R2d 228 - Objective standard (Preferred) = would a reasonable person in obligor’s position be satisfied?
2. Subjective position= is obligor satisfied?
vii. Good Faith in at-will employment
1. Good faith only comes in when there’s a violation of public policy (in a specific way) or when the employee is not at-will. Otherwise, employer can fire employee for any reason he wants (other than reasons that violate public policy)
XII. Performance Under Common Law
a. Questions to ask:
i. Has party B’s obligation to perform arisen? Was performance due?
1. If performance is subject to an express condition and that condition has occurred, then yes, B’s obligation to perform has arisen and is due
ii. If so, is B’s failure to perform a breach?
1. Yes, unless he has an excuse for failure to perform
iii. What impact does party B’s failure to perform have on party A’s obligation to perform?
1. A’s obligation to perform is discharged and her failure to perform is not a breach
b. R2d 235(2)- breach is any non-performance of contractual duty at a time when performance of that duty is due
c. Express Condition – Party’s obligation to perform may be subject to the occurrence an agreed upon event 
i. No such thing as an implied express condition
ii. How to tell when an express condition governs?
1. Language of k – conditionality – “if” “only if”, on condition that, unless and until, provided that, etc., language specifying consequences of non-occurrence of condition – unless or until this event occurs, no contract, if event doesn’t occur, k is null and void, etc.
2. Course of performance – have parties treated language in this agreement as if it has created an express condition? Has party refused to perform because of non-occurrence?
3. General Maxims of interpretation
4. R2d 227 which state a preference against express conditions
d. R2d 224 – A condition is an event not certain to occur which must occur, unless non occurrence is excused, before performance under a k becomes due
i. If condition occurs, party B must perform. Failure to perform is a breach
ii. If condition does not occur, party B need not perform and it is not a breach
iii. ***Failure of a condition to occur does not equal a breach***
e. R2d 225 - Effect of nonoccurrence of a condition: performance of a duty subject to a condition cannot become due unless the condition occurs or its non occurrence is excused or the obligor is under a duty to make the condition occur
f. R2d 227 – prefers an interpretation that is not a condition. When language is ambiguous, an interpretation is preferred that reduces obligee’s risk of forfeiture, UNLESS event is within obligee’s control or the circumstances indicate that he has assumed the risk. 
i. Generally, we prefer to treat things as promises, not express conditions
g. Sometimes nonoccurrence is excused. If nonoccurrence is excused, then obligation to perform is NOT discharged. Party is obligated to perform despite nonoccurrence of condition 
i. Obligor is person who doesn’t have to perform unless condition occurs = beneficiary of the condition
ii. Prevention - R2d 245: If obligor wrongfully hinders or prevents the condition from occurring, then the nonoccurrence of the condition is excused
1. Sometimes obligor must affirmatively attempt to cause to condition to occur. At very least, can’t get in the way of occurrence.
2. Other times obligor must affirmatively do something to help occurrence, and failure to help cause condition is prevention
3. **Either obligee or obligor can prevent**
iii.  Forfeiture - r2d 229: Nonoccurrence of express condition will be excused if it will cause disproportionate forfeiture. 
1. Elements:
a. Condition is non-material
i. If material, cannot use this to excuse the nonoccurrence of the condition
b. Excusing obligor from performing will cause disproportionate harm to obligee
i. Balance harm to obligor if it is obligated to perform against harm to obligee if obligor does not have to perform
2. Forfeiture will be claimed by the obligee. 
iv. R2d 84: Waiver – can only be waived by beneficiary of condition, but both parties can raise argument of waiver
1. Words or conduct that indicate the obligor will perform despite the nonoccurrence of the condition
2. Condition must be non-material
a. Generally, the fact that someone is willing to waive a term means it is non-material
3. If condition is material, can only be waived if:
a. There is added consideration for promise to perform despite nonoccurrence
b. There is reliance on promise to perform by obligee
v. R2d 271: Impracticability can be used to excuse non-occurrence of an express condition – usually happens when someone is responsible for making condition occur and they are physically incapable of doing so
1. All elements of impracticability per R2d 261 met, AND
a. Supervening event is the event that prevented the condition from occurring
b. Event made performance impracticable
c. Non-occurrence of even was basic assumption of the contract
d. Event was not the fault of the person seeking relief
e. Person seeking relief didn’t assume the risk
2. Impracticability excuses the non-occurrence of a condition if the occurrence of the condition is NOT a material part of the agreed exchange AND forfeiture would occur
h. Express conditions are strictly enforced – the condition must occur exactly as the contract says, can’t almost have a condition occur – either happens or it doesn’t
i. A term can be an express condition, a promise, or a promissory condition
i. Condition: “A won’t perform unless X happens. If X doesn’t happen, A doesn’t have to perform and it’s no breach and no damages. B does not have to perform either”
ii. Promise/Duty: A promises to make X happen. If it doesn’t happen, failure is a breach, B doesn’t have to perform and B can collect damages.
iii. Promissory Condition: A will not perform unless X occurs, but it is A’s responsibility to make X happen. If X does not occur, B does not have to perform and can collect damages
iv. R2d 225(3) – Nonoccurrence of a condition is NOT a breach, UNLESS he is under a duty to make the condition occur
j. Doctrine of Constructive Conditions 
i. Not really conditions, they’re promises
ii. Courts construct a relationship between promises – They decide promises are dependent on one another.
1. If promises are dependent and party A does not perform, does party B have to perform?
k. Total vs. partial breach – depends on materiality
i. If breach is total, non-breaching party is entitled to entire contract price AND consequential damages
ii. Only if it’s a total breach is obligor completely absolved of duty to perform. If partial breach, still must perform but can get damages.
iii. R2d 242 – Whether breach is total depends of the following elements:
1. Breach is material per r2d 241 (Under r2d total and material breach aren’t the same)
2. Harm to non-breaching party if we continue to extend time to perform
3. “Time is of the essence” language in k. 
a. Must say it in contract and must prove it to be true!
iv. R2d 241: Materiality of Breach – Factors to consider:
1. Extent to which injured party is deprived of benefit under contract
2. Extent to which injured party can be adequately compensated
a. More $$ damages, more likely to be material
3. Extent to which breaching party will be harmed by treating this as a material breach
4. Likelihood breaching party will actually perform (low likelihood suggests material breach)
5. Extent to which breaching party is acting in good faith
v. R2d 240: Divisibility – allows some recovery even when not substantial performance
1. Must be possible to apportion performances of the parties into corresponding parts
2. Must be proper to treat pairs of part performances as “agreed equivalents”
l. R2d 253/UCC 2-610: Anticipatory Repudiation
i. Applies in limited circumstances
ii. Only applies when party refuses to perform before performance is due
iii. Trigger question: has party refused to perform before performance is due? If not, no issue here!
1. NOT a breach – can’t have a breach before performance is due
iv. Anticipatory repudiation requires a clear manifestation of intent not to perform. Needs to be definite and unequivocal
1. Conduct can be a clear manifestation
v. A request to change the terms of the contract is not enough to be an anticipatory repudiation
vi. **If there’s anticipatory repudiation, non-repudiating party is no longer obligated to perform & can sue immediately for damages as total breach when repudiation occurs**
m. R2d 256 - The general rule is that repudiating party CAN retract repudiation, unless other party notifies them that repudiation is final or acts in reliance on the repudiation
n. UCC 2-609: Right to Adequate Assurance of Performance – safe way of suspending performance
i. When reasonable grounds for insecurity arise
ii. Can demand in writing adequate assurances of performance
iii. Failure to provide adequate assurance within 30 days of demand is a repudiation
iv. What are reasonable grounds for insecurity?
1. Both buyer and seller can have grounds for insecurity
2. When is seller insecure about buyer’s performance?
a. Haven’t paid in past under this contract (course of performance) or prior similar contract (course of dealing)
b. Exact words about not performing
c. Late payment
d. Failure to perform other obligation
e. Info from reliable source about buyer’s financial difficulties
3. When is buyer insecure about seller?
a. Words
b. Late delivery
c. Failure to perform
d. Info about seller
e. Partial delivery
f. Poor quality of goods
v. R2d 251: Under CL, if one party has materially breached, other party can suspend performance to see if it ripens into a total breach
1. When a party has reasonable grounds for insecurity about the other’s performance and that the failure to perform would be total breach, obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance until he receives such assurance
2. If obligor fails to provide adequate assurance within a reasonable time, obligee may treat as a repudiation
XIII. Excuses for Non-Performance
a. Doctrines can be used to avoid enforcement of a contract
i. Generally will be used defensively, but can sometimes be used affirmatively to rescind a contract
b. To rescind, must be able to restore the status quo. Must be able to put other party in the position they were in before the contract. 
i. The economic value of the benefit received is what you have to give back when you rescind
ii. Traditionally, have to give back anything you get under the contract when voiding the contract
c. Infancy 
i. R2d 14 - Under traditional rule of infancy, infant can only enter into voidable contracts,
1. Exception of necessaries: If it’s a necessary thing, minor cannot rescind. Generally food, clothing and shelter are necessaries
2. JDX Split – under modern rules, may be required to make restitution
a. Dodson – Where the minor has not been overreached in any way, and there has been no undue influence, and the contract is a fair and reasonable one, and the minor has actually paid money on the purchase price, and taken and used the article purchased, that he ought not to be able to recover the amount actually paid, without allowing the vendor of the goods reasonable compensation for the use of, depreciation, and willful or negligent damage to the article purchased, while in his hands
b. Minority Rule 2: Minor’s recovery of the full purchase price is subject to a deduction for the minor’s “use” of the consideration he or she received under the contract, or for the “depreciation” or “deterioration” of the consideration in his or her possession.
c. Benefit rule – upon rescission, recovery of the full purchase price is subject to a deduction for the minor’s use of the merchandise
d. Mental Incapacity
i. Exception to court’s unwillingness to intervene
ii. R2d 15: Mental Illness or Defect
1. A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect:
a. He is unable to understand in a reasonable manner the nature and consequences of transaction, OR
b. He is unable to act in a reasonable manner in relation to transaction AND other party has reason to know of his condition 
iii. Burden on showing incapacity is on person trying to void the contract
iv. Disability must exist at time you enter into the contract
v. R2d 16: Intoxication
1. A contract is voidable if a party has reason to know that because of intoxication the other person is unable to either understand the transaction or act in a reasonable manner in relation to the transaction
e. Economic Duress
i. R2d 175: Duress
1. Wrongful or improper threat (Under R2d 176)
2. No reasonable alternative than to accept threat
3. Threat must actually induce party into making the contract
ii. R2d 176: A threat is improper when:
1. What is threatened is a crime or tort or would be if it resulted in obtaining property
2. What is threatened is criminal prosecution
3. What is threatened is use of civil process AND threat is made in bad faith
4. Threat is a breach of the duty of good faith and fair dealing under a contract with recipient
5. A threat not to pay debt is improper when debt is valid and acknowledged
iii. JDX Split on whether offending party had to have caused the original hardship
1. Some courts say offending party had to have caused the hardship
2. Some say enough if person causing duress knowingly takes advantage of other party’s hardship
iv. **If duress, contract is voidable by the victim**
f. R2d 177: Undue Influence: Unfair persuasion of a party who is under the domination of the person exercising the persuasion, OR who by virtue of the relation between them is justified in assuming that person will not act in a manner inconsistent with his welfare
i. AKA: Person was unduly susceptible to pressure, AND
ii. Excessive pressure
iii. Overpersuasion elements (From Odorizzi)
1. Discussion of transaction at unusual or inappropriate time
2. Consummation of the transaction in an unusual place
3. Insistent demand that the business be finished at once
4. Extreme emphasis on untoward consequences of delay
5. Use of multiple persuaders by the dominant side against a single servient party
6. Absence of third-party advisors to the servient party
7. Statement that there is no time to consult financial advisors or attorneys
iv. **Undue influence makes k voidable by the victim**
g. Misrepresentation: (Need to combine 161/162 with 164 to make voidable)
i. R2d 164: When a Misrepresentation makes a contract voidable
1. If a party’s manifestation of assent is induced by either fraudulent or material* misrepresentation (see 162, 168, 169), AND
a. Assent must be induced by the representation – Just misrepresentation isn’t enough
2. Injured party is justified in relying on misrepresentation
ii. R2d 162(1): When misrepresentation is fraudulent or material
1. Fraudulent if maker knows or believes assertion is false, OR
2. Doesn’t have confidence that he states or implies in truth of the statement, OR
3. Knows that he does not have the basis he states or implies
iii. R2d 162(2): Misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, OR if the maker knows that it would be likely to induce recipient to do so
iv. Traditionally, opinions aren’t actionable, but there are exceptions (168 & 169)
1. R2d 168: The recipient of the opinion can interpret the opinion as an assertion of fact if recipient has reason to believe that the opinion is a statement of fact and has reason to rely on it as a statement of fact (parallels first element of 164)
2. R2d 169: When Reliance on Assertion of Opinion is Justified (parallels element 2 of 164)
a. Opinion may be actionable when one giving opinion stands in a relation of trust and confidence to the person who is reasonably relying on it 
b. When recipient reasonably believe giver has some special knowledge or judgment on the topic
c. Recipient is for some other reason susceptible to a misrepresentation of the type involved. 
3. ***If reasonable for person to treat opinion as fact under 168 AND reasonable for person to rely on that under 169, then contract is voidable***
v. R2d 161: When Nondisclosure is Equivalent to Assertion
1. Nondisclosure of a fact known to someone is equal to an assertion that fact does NOT exist in the following cases only:
a. Where he knows that disclosure of fact is necessary to prevent a previous assertion from being a misrepresentation or from being fraudulent or material
b. Where disclosure of fact would correct mistake of other party as to basic assumption of contract (aka a material fact), AND if non-disclosure of the fact amounts to bad faith
i. Bad faith when intelligence of parties differ, if there’s active concealment, manner in which defect is discovered, if defect is easily discoverable
c. Where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part
d. Where the other person is entitled to know the fact because of a relation of trust and confidence between them
vi. If there’s a fiduciary relationship between parties, there’s a duty to disclose facts
1. R2d 173: When Abuse of Fiduciary Relationship Makes Contract Voidable
a. If a fiduciary makes a contract with his beneficiary relating to matters within the scope of the fiduciary relation, the contract is voidable by the beneficiary, unless
i. It is on fair terms, and
ii. All parties beneficially interested manifest assent with full understanding of their legal rights and of all relevant facts that the fiduciary knows or should know.
b. **173 is more than a duty of disclosure – imposes additional requirements
vii. Can you disclaim a duty to disclose? In general, not really. Courts don’t like disclaimers
1. If you want a disclaimer, negotiate for it! Don’t just put it in or use a form disclaimer
h. Fraud
i. Two types of fraud
1. Fraud in the execution aka “real fraud”: Fraud contained in writing – fraud as to the substance or nature of the document signed
2. Fraud in the inducement – misrepresentation designed to induce signing, not as to substance in the doc
i. Unconscionability
i. R2d 208/UCC 2-302: If contract or term is unconscionable, the court can refuse to enforce it or take the offending term out
ii. Courts are nervous about the doctrine of unconscionability because it’s the only doctrine clearly based on judge’s discretion. Courts are concerned it would undermine law of contracts
iii. Doctrine often used defensively
1. Courts don’t want it to be used affirmatively, so won’t let P use it to void enforcement
iv. Unconscionability needs to exist at time contract was entered into
v. Need BOTH procedural and substantive unconscionability, but don’t need them in equal amounts
1. Procedural: Lack of choice by one party or some defect in bargaining process
a. Higgins Factors to consider for procedural unconscionability
i. Lack of reasonable alternatives
ii. Reasonable opportunity to understand terms
iii. Language (legalese)
iv. Location of clause
v. Conspicuousness
vi. Captions, Labeling
vii. Unequal bargaining power
viii. Lack of opportunity to consult with advisors
ix. Contract of adhesion – terms not negotiable
2. Substantive: Relates to the fairness of the terms of the resulting bargain
a. Elements to consider for substantive:	
i. Unfairness of terms
ii. Oppressive
iii. Surprising
iv. Un-bargained for
v. Can impose undue or unanticipated economic harm
j. “Illegality” – contract should not be enforced because it violates public policy
i. Catchall defense
ii. Public policy needs legislation, statutes, precedent, etc. to be used – can’t just say a contract is unenforceable because the court doesn’t like it
1. What do we look at for public policy?	
a. Legislation
b. Constitution
c. Common law
d. Precedent
e. Other jurisdictions
iii. Historically, restrictive covenants and non-compete agreements were unenforceable
iv. R2d 188: Ancillary Restraints on Competition Upheld if:
1. Restraint is ancillary
a. Not primary object of transaction
b. Promise by seller not to compete with buyer in such a way as to injure business sold
c. Promise by employee or other agent not to compete with employer
d. Promise by a partner not to compete with a partnership
2. Not broader than necessary to protect legitimate interest of promise
3. Must be reasonable in scope, duration and geographic area
4. Must not be injurious to public
XIV. Justifications for Non-Performance
a. Mutual Mistake
i. R2d 152: Mutual Mistake
1. Mistaken as to a fact that exists at time contract is entered into
2. Relates to a basic assumption of the parties upon which contract is made
a. Basic assumption is quality of product, quantity of product, identity, price, existence
3. Mistake has a material affect on performance of parties
4. Party seeking relief must not bear the risk of mistake under 154
ii. R2d 154: When Party Bears Risk of Mistake	
1. Risk is allocated by contract (disclaimers)
2. Limited knowledge that he treats as sufficient (knows he has limited knowledge and proceeds anyway)
3. Risk allocated to him by court on ground that it is reasonable under the circumstances to do so
a. Reasonableness= course of dealing, course of performance, trade usage
b. Unilateral Mistake (Rarely successful)
i. R2d 153: Unilateral Mistake
1. Mistake of one party at time contract was made
2. Relates to a basic assumption of the parties
3. Mistake has material affect on parties
4. Party seeking relief doesn’t bear the risk of mistake under 154, AND
a. The effect of mistake renders contract unconscionable*, OR
b. The other party has reason to know of mistake, OR
c. The other party caused the mistake
ii. *Unconscionability here is not full analysis – question is whether enforcement of k would impose extreme economic hardship
iii. Usually unilateral mistake is a mistake in calculation or computational error, not a mistake in judgment
c. Impossibility
i. R2d 262: Death or incapacity of a person necessary for performance makes performance impossible, **duty to perform is discharged**
ii. R2d 263: Destruction or deterioration of thing necessary for performance, **duty to perform is discharged**
iii. UCC provision talks only about destruction of goods
iv. UCC 2-613: Destruction of Goods
1. Goods have been damaged or destroyed
2. Contract requires that only the goods specified in contract are to be used to fulfill the contract
3. Damage not due to either party
d. Impracticability – Performance extraordinarily difficult
i. R2d 261: Impracticability elements
1. Event has occurred after formation but before performance (supervening event)
2. Event makes performance impracticable
3. Non-occurrence of event is basic assumption of k
a. Basic assumption is unforeseeable event
b. Market fluctuations are NOT basic assumption
4. Event occurs without fault of person seeking relief
5. Party has not assumed risk by agreement or other circumstance
ii. When performance = paying money, impracticability is never really an excuse
iii. Cannot assume natural disasters won’t happen, so not a basic assumption
iv. **If 261 elements are met, duty to render performance is discharged**
v. UCC 2-615 (basically same as Restatement)
1. Supervening event
2. Event makes performance impracticable due to
a. Good faith compliance with foreign or domestic government regulation, OR
b. For other reasons performance is impracticable
3. Non-occurrence of event is basic assumption of k
4. Party has not assumed risk by agreement or other circumstance
5. Seller gives buyer seasonable notice of delay or non-delivery
6. **limited on its face to sellers but courts have allowed buyers to use it too**
e. Frustration of Purpose: Performance is possible but becomes economically meaningless
i. R2d 265: Frustration of Purpose Elements
1. Supervening event
2. Substantial impairment of primary/principal purpose of contract
a. Identify principal purpose
b. Need to show almost no use for contract
3. Non-occurrence is basic assumption of contract
4. Event occurs without fault of person seeking excuse
5. Party seeking excuse did not bear the risk of occurrence
ii. Loss of profitability not a frustration of purpose
1. Profitability cannot be “primary purpose” of contract
iii. Force majeure clauses broaden bases on which parties can be excused from performance
iv. UCC Frustration of Purpose is just CL through UCC 1-103
XV. Modification
a. Not a defense to enforcement or justification for nonperformance
b. Traditional Rule: If pre-existing duty, need additional consideration for modified contract
i. Why need consideration? Prevents coercion, want to make sure party seeking modification is not forcing other party into it
c. R2d 73: Performance of a legal duty
i. Performance of preexisting duty is not consideration, BUT
ii. Similar performance IS consideration if it differs from what was required by the duty in a way which reflects more than pretense of bargain
d. Exception to pre-existing duty rule - R2d 89: Modification of Executory Contract 
i. A promise modifying a duty under a contract not fully performed on either side is binding without additional consideration:
1. If modification is fair and equitable in view of circumstances not anticipated by the parties when contract was made
2. To the extent provided by statute, OR
3. To the extent that justice requires enforcement in view of material change of position in reliance on promise
e. Another exception to traditional modification rule: Mutual Rescission
i. Parties are free to rescind a contract and then form a new contract with same consideration being given by one side
f. Under CL, traditional rule is parties can waive a “no oral modifications” clause orally or by conduct.
g. UCC 2-209(1): An agreement modifying a contract needs no consideration to be binding, as long as modifications done in good faith
i. UCC recognizes situations change, so terms will change
ii. UCC 2-209 (2): Signed agreement which excludes modification or rescission except by signed writing cannot be otherwise modified or rescinded 
1. Will be strictly enforced
iii. UCC 2-209(3): Requirements of statute of frauds (2-201) must be satisfied if modified contract is within its provisions
h. ***UCC and CL are inconsistent in the matter of modifications***
XVI. Damages 
a. See Basis of Liability/Damage chart below
i. If breach doesn’t have expectation damages (bcz too hard to calculate), can still try to get reliance and restitution damages
1. Remember: Reliance and restitution are NOT contracts!
2. Some courts say reliance is a substitute for consideration and award expectation damages as though it were a contract
3. If basis is restitution, can only get restitution damages
b. Expectation Damages
i. R2d 347: Measure of Expectation Damages (ED)
1. ED=Loss in value + Other Loss – Cost Avoided – Loss Avoided
a. Loss in value= difference between value of full performance and amount paid/value of performance actually rendered (Total value – amount paid)
b. Other loss= value of losses incurred after breach because of breach (incidental and consequential damages)
i. UCC 2-715 - examples of incidental & consequential damages
1. Incidental:
a. Cost of transporting
b. Storage fees
c. Commission
d. Brokerage fees
2. Consequential
a. Injury to person or property
b. Damages incurred because of breach
c. Lost profits (Most common)
3. Consequential damages are often significant – even more than loss in value
4. Consequential damages are subject to limitations
5. Consequential damages need to be foreseen or foreseeable
c. Costs avoided= total costs – amount expended & unreimbursed
i. Costs avoided are costs you didn’t have to incur because of breach
d. Loss avoided: Any amount injured party has recovered due to mitigation
i. When non-breaching party receives notice of breach, party has a duty to expend reasonable efforts to mitigate
c. Partial performance can still get damages (loss and other loss)
i. Limits on other loss – unlikely to get consequential damages
ii. Partial breach does not discharge other party from performing and because it was fully performed, no costs avoided or loss avoided
d. Breach of real estate contract = damages
i. When B breaches, damages measured by the difference between new contract price and fair market value at time original contract was made
1. No time limit on when new sale must take place, but must be a reasonable time (Crabby’s says 11.5 months is reasonable)
ii. When S breaches, likely sold for more $, so damages measured between fair market value at time of actual sale and original contract price
e. General Rule for measuring damage in construction contract is Cost of Completion
i. Exception: when cost would be disproportionate, use diminution in value between proposed use and actual use
1. Test one for diminution (Jacobs & Young case is an example)
a. Contract is substantially performed
b. Performance is in good faith
c. Cost of completion would require substantial destruction/is grossly disproportionate to value of repair
d. Breach is unintentional
2. Test two
a. Breach of covenant that is incidental to main purpose
b. Cost of completion disproportionate to increase in value
f. When owner breaches, contractor can calculate damages based on:
i. Expected net profit plus unreimbursed expenses at time of breach
1. Unreimbursed expenses = net expenditures – reimbursed expenditures
g. Limits on Expectation Damages – Both loss in value and other loss are subject to these 4 limitations. Loss in value is usually satisfied but need to look at for other losses
i. R2d 351 -Foreseeability – at time of making contract, what breaching party foresaw or had reason to foresee
ii. R2d 352 - Certainty – Can we calculate the amount of harm?
iii. R2d 347 - Causation – but-for breach – can’t be too remote
1. If harm is too remote or intervening factors break chain of causation, damages are not recoverable.
iv. R2d 350 - Avoidability/mitigation – an injured party cannot recover damages for breach of k that could have been avoided by reasonable efforts. Not a duty to mitigate, but must expend reasonable efforts to reduce damages
1. Failure to mitigate does not completely bar injured party from collecting damages, but may reduce damages
2. May also require non-breaching party to forbear from acting. If owner refuses to pay, the builder should not continue to perform. (Rockingham)
3. Even if it doesn’t bar recovery, failure to mitigate may be viewed as bad faith, which will limit recovery
h. Failure to Mitigate in Employment Context – (Maness)
i. Employer has burden of proving failure to mitigate
ii. Need to show:
1. Reasonably comparable job available that employee could have taken
2. Employee failed to act reasonably in seeking alternate employment
iii. Employer will also need to introduce evidence of amount employee could have earned
i. Non-recoverable damages
i. Punitive
ii. Attorneys fees
1. Exceptions
a. Contract provides for attorney fees
b. By statute
c. Court Rules (FRCP)
iii. Emotional distress
1. Limited exceptions in r2d 353 – damages may be recoverable if breach is such a kind that serious emotional disturbance was a likely result. May be recoverable if breach causes bodily harm. 
j. Reliance Damages – Out of Pocket costs
i. Can be used when losses cannot be calculated
ii. Are appropriate where there wasn’t a k but there was a promise
iii. Still need 4 limitations of ability to recover for reliance damages
iv. Promissory Estoppel can, as a matter of law, recover expectation damages
k. Specific Performance – Least likely result
i. R2d 359: To allow for specific performance, remedy at law ($$ damages) must be inadequate under R2d 360
ii. R2d 360: Adequacy of damages
1. Difficulty of proving damages with certainty
2. Difficulty of procuring a suitable equivalent substitute performance
3. Likelihood that damages would not be collectible
iii. R2d 362: For specific performance, terms must be certain
iv. R2d 366: For specific performance, court supervision must not be disproportionately burdensome
1. Balance between advantages to be gained by specific performance vs. harm if specific performance is not awarded
v. R2d 364: Unfairness/Equity
1. Specific performance will be refused if such relief would be unfair because:
a. The contract was induced by mistake or unfair practices
b. The relief would cause unreasonable hardship or loss to the party in breach or to third persons, OR
c. The exchange is grossly inadequate or the terms of the contract are otherwise unfair
2. Specific performance will be granted in spite of a term of the agreement if denial of such relief would be unfair because it would cause unreasonable hardship or loss to the party seeking relief or to third persons
vi. R2d 367: Courts are reluctant to enforce specific performance for personal service
1. Courts don’t generally order specific performance on employment contracts
2. Courts won’t force someone to perform, but will issue injunctions to prevent someone from performing
MISCELLANEOUS
· [bookmark: _GoBack]Blue pencil: Courts can make minor changes to a contract, but not major changes
· In contracts, subjective intent is irrelevant, actions are what matter! (generally)
· Contracts usually use an objective/reasonable person standard – subjective intent/awareness doesn’t matter when a reasonable person would have behaved otherwise
· CL mirror image rule- acceptance must mirror terms of original offer
· CL Last Shot Rule – Offeree sends offeror counteroffer and despite changes, offeror performs. Consequences: Offeror’s performance after counteroffer acts as acceptance and k is formed. Terms of k are terms of counteroffer
· CL rules favor seller over buyer
· Implied in fact k – rest on conduct between parties that imply an agreement. Parties act as through there’s a contract
· Commerce – 2 elements to recover from owner of building instead on general contractor: (1) must exhaust all remedies against general contractor, (2) Owner hasn’t given consideration to anyone for services rendered

Basis of Liability			Damages
Breach of Contract			Expectation Damages
Reliance				Reliance/Out of pocket costs
Restitution				Restitution/Value of benefit conferred

TEST TIPS
Any time people have a conversation and there’s a writing, look at parol evidence/PER
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