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I. What law Governs?
a. The UCC governs sales of goods (2-102)
i. Sale – 2-106
1. Defined: Transfer of title for a price
a. Not sale: Loan, lease, licensing 
b. Title ≠ Possession 
c. Price does not mean money
ii. Good – 2-105
1. Defined: All things that are moveable at the time of sale
a. Does not require it to be tangible
i. Ex) Software, electricity, commissioning of a painting
b. Common Law governs transactions of services and non-goods (real property)
c. Hybrid Contract – Goods & Services
i. Test: Predominant Purpose Test to see which law governs
1. Factors
a. Language of contract
b. Nature of the business of the supplier
c. Intrinsic worth of the materials
2. Judge decides because it’s a matter of law

COMMON LAW
II. What method of imposing Liability?
a. Contract
i. Defined: Agreement between 2 or more persons as to something that is to be done in the future by one or both of them
ii. Types
1. Unilateral
a. Promise for performance
b. One party offers to commit herself to some performance if and only if the other party first accepts by fully rendering his performance 
c. If offeree fails to perform, there is no breach because the contract has yet to be created because contract is created when the offeree completes performance
d. Offer – The proposal
e. Acceptance – Rendering of performance (complete)
i. R2d 45 – Option Contracts in Unilateral Contracts
1. Governs making the contract irrevocable after performance has started
f. Consideration – Rendering of performance (complete)
g. Formation – Rendering of performance (complete)
h. Performance may be act, forbearance, or not doing something that you’re legally entitled to do
2. Bilateral
a. Involves commitments on both sides – exchange of promises in which each party promise to do something for the other
iii. Formation 
1. Requirement of a Bargain: Requires a bargain in which there is a mutual assent to be bound and consideration. (R2d 17)
2. Offer (R2d 24)
a. Defined: Manifestation of intention to enter into a bargain
b. Factors:
i. Language of offer
ii. Writing
iii. Specificity of terms
1. Price, date of performance, subject matter, place of performance
2. Terms can be implied by conduct
3. Indefiniteness of terms (Agree to Agree)
a. Traditional Approach 
b. Certainty R2d 33 Below
iv. Relationship 
1. Have they done business in the past?
v. Context
1. How formal is it, where it was made, etc.
vi. A specific offeree (Required)
1. Must be specific, but it could be “first to arrive” because there is only one person that could arrive first
2. Advertisements are not offers 
a. Exception: Unless it’s in bad faith (bait & switch) like in Izadi v. Machado Ford.
i. If it appears to the reasonable person that it was supposed to be an offer
c. Indefiniteness of term (Agree to Agree)
i. Traditional approach
1. Must specify all terms and leave nothing to be agreed upon as a result of future negotiations
ii. Certainty R2d 33
1. Even if manifestation of intent to offer, terms must be reasonably certain. 
2. Does it answer:
a. Do we have enough terms to determine a breach?
b. Do we have enough terms to provide an appropriate remedy?
3. What if price is open? 
a. Only becomes an issue for future services
b. If service already occurred, their conduct indicates a contract
d. Invitation of Promise/Performance 2Rd 32
i. In cases of doubt, an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance as the offeree chooses
e. Preliminary Negotiations 2Rd 26
i. A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent
f. Is the offer revocable?
i. General Rule: Offer is freely revocable any time prior to acceptance  (R2d 36(c))
ii. Not effective until communicated to the offeree (R2d 43)
1. Notice from reliable source, actual knowledge is not required
iii. Option Contract – Bilateral 
1. A contract to make an offer un-revocable (R2d 25) 
2. Offer of irrevocability, Acceptance, and Consideration 
iv. Option Contract – Unilateral 
1. General rule: Revocable by offeror until formation which occurs upon completion of performance by offeree (R2d 36)
2. Exception: Option Contract (R2d 45)
a. Not revocable once performance begins R2d 45(1)
b. This does not create the contract. Contract is created once performance is complete.  R2d 45(2)
3. Acceptance (R2d 50)
a. Defined: Manifestation of assent to the terms made by the offeree in a manner invited or required by the offeror
i. Must be seasonable, reasonable, clear with language of commitment
b. Methods:
i. Assent (saying yes)
ii. Performance (unilateral) 
iii. Silence ≠ Acceptance
1. Exceptions: R2d 69 (Acceptance by Silence)
a. Where offeree takes the benefit and knows offeror will expect compensations
b. Where offeror either says or implies that silence or inaction may constitute assent
c. Where by pervious dealings or otherwise, it is reasonable that silence is acceptance
iv. Rule: If a party’s words or acts, judged by a reasonable standard, manifest an intention to agree to the matter in question, that agreement is established, and it is immaterial what may be the real but unexpressed state of the party’s mind upon the subject. 
v. Specified Manner of Acceptance (R2d 60)
1. If offer prescribes place, time or manner of acceptance in its terms, it must be complied with to create the contract.
a. If it’s suggested, that, other methods are allowed
c. Mailbox Rule: (R2d 63)
i. Acceptance is effective as soon as it leaves the offeree’s possession as long as it is proper  
d. Mistakes 
i. Rule: A contract may still be enforced even though one of the parties made a unilateral mistake in interpreting the agreement. (both UCC)
e. Counteroffer 
i. Offer made by offeree relating to same matter that is different from offeror’s original offer. Offeree’s power of acceptance is terminated by making counteroffer. (R2d 39)
1. This is ultimately a rejection of the offer
ii. Rejection or counteroffer by mail/telegram doesn’t terminate offer until received. But it sets limits on future acceptance of original offer. It removes the Mailbox Rule – If you send acceptance after sending counteroffer/rejection, acceptance is only valid if received before counteroffer/rejection. (R2d 40) 
f. Mirror Image Rule
i. Acceptance must comply with terms of offer (R2d 58)
ii. Purported Acceptance
1. An acceptance that varies in the terms of the offer is a counteroffer that rejects the original offer (R2d 59)
g. Last Shot Doctrine
i. When the offeree sends a counteroffer (changes the terms of the original offer) and despite this, the offeror performs. 2 legal consequences follow: 
1. There is an implicit acceptance of the counteroffer, and contract is formed 
2. Terms of the counteroffer become terms of the contract (the offeree got the last shot)
3. The person sending the final communication is able to dictate the terms of the contract, and thus gets the last shot.
h. Letter of Intent Binding 
i. A letter of intent to enter into a contract may be enforced
ii. A contract to bargain in good faith 
iii. General rule: when the parties intend for the letter of intent to be binding, it will be
iv. Factors to determine if they intended to be bound:
1. Is agreement at issue one usually put into writing? 
2. Details: few or many?
3. Involves a small or large amount of money
4. Does it require formal writing in order to express all terms? 
5. Did the negotiations indicate that parties intended to reduce the agreement to a formal writing? 
6. if negotiations were abandoned, where in that process that occurred 
7. the extent to which the party now disclaiming the existence of a contract provided assurances to the other party 
8. the reliance of the party who seeks to enforce the contract on the completion of the transaction. 
9. *If they are performing without a written contract, that is an indication that we intend to be bound by the letter of intent. 
v. R2d 27 
1. Even if the parties anticipate entering into a formal contract it doesn’t mean that they can’t be bound prior to the execution of the formal contract. The fact that they anticipate entering into a contract, doesn’t bar us from binding them before.
4. Consideration
a. Traditional Approach
i. Defined: Benefit to the promisor or detriment to the promisee
b. R2d 71
i. Defined: A bargained for exchange of promises in reciprocity of one for the other
1. Unilateral: R2d 71: Promise for performance
a. Questions to ask:
i. Did the promisee promise to not do something she was legally entitled to do? 
ii. Did the promisee agree to perform in some way that benefits the promisor? 
iii. Did the promisee do something in exchange for the promisor’s promise?
c. Rule: Mere recitation of consideration will not suffice
d. Rule: Nominal consideration does not suffice. Considered a sham
e. Rule: Past consideration doesn’t count. It was not bargained for. 
f. Consideration v. Gift
i. Consideration requires reciprocity, gift does not
ii. Gift: When you promise something without seeking anything in exchange 
iii. Conditional gift: A gift that is conditioned upon an occurrence of an event, however that event is not something the promisor wants in exchange.
1. Test: Does the promisor benefit or promisee detriment from the action taken or is it just incidental to the receipt of the gift?
g. Presumption of consideration – Rebuttable presumption
i. The court assumes there was consideration. It is up to other party to prove there wasn’t.
h. Adequacy of consideration R2d 79
i. If consideration requirement is met, benefit/detriment, equivalence of exchange and mutuality of obligation are not required
ii. General rule: Courts will not weigh adequacy of consideration
iii. Exception: If there is a gross inadequacy of consideration as to shock the conscience and there are circumstances of unfairness, then the court may intervene and invalidate the contract
i. Illusory Promise R2d 77
i. Promises nothing and does not bind or confine the freedom of the promisor in any way 
ii. “At will” – if he wants to. One of the parties is not bound.
iii. A promise, even if bargained for, is not consideration if the terms make performance (alternatives) entirely optional with promisor
1. Promise to choose one from several alternatives means of performance – only promisee is bound to perform, offeror never intended to perform
III. Interpretation
a. Principles
i. Interpretation is the process by which a court gives meaning to contractual language when the parties attach materially different means to that language
1. Construction: Judicial role in determining the legal effect of that language
ii. What did the parties subjectively mean when they made the agreement?
1. EX) B buys cotton from S. They subjectively thought different months of delivery.
iii. Challenges of figuring out what parties actually mean in:
1. Subjective view: Easy for people to forget or misrepresent what they perceived at the time
2. Objective view: Might pick a view that neither party intended
iv. Plain Meaning Rule: The word must be ambiguous on its face to introduce evidence to interpret what it means 
1. Some courts will include word that’s not ambiguous on its face, but used one way in one place and a different way in another so the contract as a whole creates ambiguity 
2. R2d 202 allows all evidence regardless of ambiguity 
v. Whose Meaning Prevails - Modified view – R2d 201
1. R2d 201(1)
a. When both parties have attached same meaning, that meaning applies.
b. Follows the subjective approach even if it’s not the normal meaning
2. R2d 201(2)
a. When parties attached different meanings, whichever person who knows or has reason to know the meaning of the other party will be bound by those terms
b. If both parties know that they both have different meanings, then no contract
3. R2d 201(3)
a. If they both attach different meanings and neither knows of the others, no contract
vi. Did one party know or have reason to know? Types of evidence:
1. Language of contract
2. Preliminary negotiations
3. Government regulations
4. Maxims of interpretation
a. Reasonable interpretation is preferred over unreasonable one (economically reasonable)
5. Course of performance
6. Trade usage – R2d 222
a. Trade usage need not be universal - it needs to be regular
b. Party against whom you want to introduce evidence is a member of the trade
c. If the party is new to the trade, then they’re not bound by the practice unless practice is almost universal
d. If not member of trade, but their trade is closely related, then may be able to introduce evidence anyway
7. Course of dealing – R2d 223
a. Sequence of previous conduct is fairly regarded as establishing a common basis for interpretation 
b. Unless otherwise agreed, it gives meaning to or supplements agreement
8. Reasonable expectations doctrine
a. Contract formation has changed and people don’t bargain face to face anymore. This doctrine accounts for this. 
b. The contract is interpreted in accordance with reasonable expectations of the non-drafting party, if:
i. Term must relate to a non-dickered term (something for which parties did not actually bargain)
ii. Must be a contract of adhesion
1. Standard form contract
2. Unequal bargaining power
3. Take it or leave it basis with little to no negotiation 
c. Limitations on use: Test for determining whether term violates reasonable expectations of non-drafting party:
i. Is the term bizarre or oppressive?
1. Trade usage, course of performance, and course of dealings
2. What’s the standard and what’s customary and does not deviate from this?
ii. If it eliminates the dominate purpose of the transaction
1. EX) Insurance policy to protect from burglaries. There was language in the contract that negated the entire purpose. 
iii. Eviscerates the dickered terms
vii. Doctrine of Contra proferntem – If unequal bargaining power, interpreted against the person who drafted the language in question.
viii. Interpretive Principles
1. A word may be affected by its immediate context
2. A general term joined with a specific one will be deemed to include on things that are like the specific one
3. If one or more specific items are listed, without any more general or inclusive terms, other items although similar in kind are excluded.
4. An interpretation that makes the contract valid is preferred ot one that makes it invalid
5. If word or phrase has 2 reasonable meanings, the interpretation that is less favorable to the one who drafted the document will be favored
6. Every term should be interpreted as part of a whole and not as if isolated from it
7. Apparent purpose is given great weight. If different purposes, court can construct common purpose from the two. 
8. If 2 provisions are inconsistent with each other and one is general enough to include the specific situation to which the other is confined, the specific provision will be deemed to qualify the more general one, that is, to state an exception to it. 
9. Handwritten or typed provisions are preferred
10. That which favors public interest is preferred
ix. Rules in Aid of Interpretation - R2d 202 
1. Interpretation is done in light of all the circumstances. If general purpose of parties is ascertainable, it is given great weight.
2. Writing is interpreted as a whole – all writings are part of same transaction
3. Unless a different language is manifested:
a. Where language has a generally prevailing meaning, it is interpreted with that meaning
b. Technical terms and words of art are given their technical meaning when used in transaction within their technical field 
4. If contract involves repeated performance by either party with knowledge and opportunity of objection, any course of performance accepted is given great weight
5. Manifestation of intentions are interpreted as consistent with each other and with relevant course of performance, course of dealings, or trade usage.
x. Standards of Preference in Interpretation - R2d 203 
1. Interpretation which gives reasonable, lawful, and effective meaning to all terms is preferred to that which leaves a party unreasonable, unlawful or no effect
2. Express terms  course of performance  course of dealing  trade usage
3. Specific terms and exact terms are given greater weight than general language
4. Separately negotiated or added terms are given greater weight than standardized terms or terms not separately negotiated
b. Parol Evidence Rule
i. Rule: When both parties intend their writing to be the complete and final expression of their agreement, then evidence of prior or contemporaneous agreements or negotiations is inadmissible to contradict or supplement the writing 
ii. Elements:
1. Were there preliminary negotiations?
2. Is there a writing?
3. Did the parties intend the writing to be a complete and final agreement?
iii. Complete: An agreement is complete if all terms negotiated are contained in the writing
iv. Final: When all terms present in the writing have been assented to by both parties and are no longer subject to negotiation
v. Factors for complete and final writing:
1. Signatures
2. Level of detail
3. Length of writing
4. Complexity of the deal
a. The more complex the deal, the longer we expect the writing to be
5. Marks on the face of the document
a. EX) Question marks, “DRAFT”
6. Completion of blanks
7. Merger clause
a. EX) “This is the parties’ entire agreement on this matter, superseding all previous negotiations or agreements.”
b. Traditional view: The presence of this is a strong indication that the writing is complete and final. It is outcome dispositive.
c. Under R2d, it is some evidence but not dispositive evidence. It goes to the question of integration. 
8. Note: These all give evidence of the parties’ intentions
vi. Integration
1. This is an issue of law for the judge to decide – not a jury
2. Types: 
a. Complete Integration
i. When a writing is both complete and final
ii. If writing is completely integrated, then no parol evidence is admissible
b. Partial Integration
i. When the writing is incomplete, but the terms contained are final
ii. If a writing is partially integrated, then parol evidence is admissible to supplement, but not contradict the final terms of the agreement
c. No Integration
i. Writing is incomplete and terms are not final
ii. Parol evidence rule does not apply – evidence admissible 
3. What evidence may a court consider in deciding whether a writing is integrated?
a. Four Corners Rule
i. Courts must determine integration based on the face of the document itself
1. Factors for complete and final
ii. No parol evidence on this issue
b. R2d 110 and UCC
i. Rejects Four Corners Rule and say courts may look beyond the face of the document to determine integration
ii. All evidence may be considered on the issue of integration, including the parol evidence at issue
1. This doesn’t mean that the jury will hear the parol evidence, only that the court will use it to determine integration as a matter of law
vii. Exceptions to PER
1. Interpretation: evidence is admissible to explain terms in the writing (R2d 214)
a. Ambiguous on its face – is this required?
i. R2d – No R2d 214 comment b
ii. Traditional – Yes 
2. Subsequent agreements: 
a. Generally, these modifications to the contract would be allowed anyway. Only past agreements are barred by PER
3. Oral condition precedent to the effectiveness of the contract – R2d 217
a. To the formation of the contract, NOT performance
b. A condition must occur before the contract is effective. If it doesn’t occur, there is no contract.
i. EX) Approval of rezoning before purchasing property
4. Invalidity (fraud, duress, incapacity) – R2d 214(d)
a. Actual: Fraud in factum/ real fraud
i. Fraud/misrepresentation as to the substance or as to the very nature of the document signed
b. Constructive: Fraud in the inducement
i. Misrepresentation designed to induce signing, not as to the substance of the document
5. Reformation – R2d 214(e)
a. Mistake - oops, that was not what we intended, let’s rewrite it. 
6. Collateral Agreement Rule – R2d 216 (2-203)
a. Note: This goes to integration, not a real exception
b. A separate and independent contract and separate from the original contract. Distinct in terms of subject matter. Not integral to the contract – on the side. May be related but not integral part. 
c. If we have evidence of a separate additional consistent contract, it is admissible under 2 circumstances:
i. Relates to same subject matter as primary contract and there is separate consideration, evidence of that won’t be barred
ii. Is a term that might naturally be omitted from the writing, evidence of that term is admissible
1. Theory: If it is normally included, the exclusion is intentional
viii. Supplementing Agreement
1. Implied Terms
a. Can be implied by courts or by statute
b. Needs to be some justification for their implication	
i. Conduct - Parties have acted as though terms were present
ii. Lack of bargain - They would have had their term had they bargained
iii. By law – imposed by public policy. We don’t care about their intentions. Sometimes we imply terms that contradict express terms because public policy overrides express terms. 
2. Good Faith
a. Every contract imposes an obligation of good faith in performance or enforcement (R2d 205)
b. Can’t be avoided by contracting around it.
c. It can include requirement of affirmative action or failure to act
i. Subjective: You aren’t lying or other deception
ii. Objective: Industry standards – what would the trade say is good or bad faith?
d. What conduct is good faith? Contrast with bad faith
i. EX) concealing defects, willfully failing to perform, abusing bargaining power, preventing consummating deal, lack of mitigating damages, arbitrarily exercising power to terminate, overreaching interpretation of language, harassing other party
e. Satisfaction Clause
i. Not limitless, there is a duty of good faith that goes along with it. It must be reasonable. 
ii. In a contract containing a standard owner’s satisfaction clause, satisfaction is judged by a reasonable person standard when the contract involves commercial quality, operative fitness or mechanical utility which other knowledgeable persons can judge; in the alternative, satisfaction depends on the owner’s good faith judgment when the contract involves personal aesthetics or fancy.
1. Objective standard: Commercial quality where aesthetics don’t matter
2. Subjective standard: Artistic effects
f. At-will employment 
i. No duty of good faith in at-will employment.
1. Exceptions: 
a. Public policy
i. Whistleblowing
b. Overcoming the at-will presumption 
i. Transfer status from at-will to permanent
ii. Additional consideration 
3. Warranties
a. Breach of warranty action elements:
i. Warranty exists
ii. Breach
iii. Causation
iv. Damages
v. Defenses
b. Implied Housing Warranty
i. Components:
1. Warranty of Workmanlike Construction: Constructed in a reasonably good and workmanlike manner
a. Quality of work and materials meet average or reasonable standards for the trade
2. Warranty of Habitability: Reasonably fit for the intended purpose 
a. Home be suitable for occupation and provide inhabitants with a reasonable safe place to live without fear of injury to person, health, safety or property
ii. Courts will view them as containing these components regardless of what it’s called
iii. Disclaimer
1. Can be modified or disclaimed, but must be conspicuous. 
2. Boilerplate disclaimers are not enforced. If builder wants it in the contract, they need to negotiate for it. If they want to give less, then the buyer should pay less. This shifts the loss which would be on the builder to the homeowner so the homeowner should pay less so they can buy an insurance policy. 
iv. Privity
1. Even though buyer is not in a contract with the manufacturer, courts have said that it is ok to sue the manufacturer and not the seller because it’s a matter of public policy and efficient. 
a. The warranty is protecting the house, not the original purchaser.
b. Liability is not limitless, there is a SOL – when the buyer knows or should know about the defect starts the tolling
c. Risk should lay with the builder because they’re more knowledgeable and it is very difficult for consumers to discover latent defects. Builders should have built properly to prevent the loss.
ix. Performance
1. Express Conditions
a. Defined - Any non-performance of a contractual duty at a time when performance of that duty is due -  R2d 235(2)
b. EX.) Party A and Party B have entered into K, Party A asserts that Party B’s obligation to perform has arisen, Party B has not performed. 
c. Terms
i. Obligee - 
ii. Obligor – Party subject to the condition
d. Questions to ask:
i. Has Party B’s obligation to perform arisen? Was it due?
1. Answer 1: If B’s performance is subject to an express condition, and that condition has occurred, then yes, B’s obligation to perform has arisen and is due.
2. Answer 2: If B’s obligation was subject to an express condition, and that condition did not occur, then B’s performance was not due. (R2d 225)
ii. If B’s performance is due, is his failure to perform a breach? 
1. Answer 1: Yes, unless he has an excuse for failing to perform.
2. Answer 2: No, if condition has not occurred, then B’s failure to perform is not a breach. 
iii. What impact does B’s failure to perform have on Party A’s own obligation to perform?
1. Answer 1: A’s obligation to perform is discharged, her failure to perform is not a breach.
2. Answer 2: If B did not have an obligation to perform, this discharges A’s obligation to perform as well. 
e. Defined - R2d 224 
i. An event that is uncertain to occur which must occur before a party’s obligation to perform is triggered, unless it’s non-occurrence is excused. 
f. Creation:
i. Parties expressly agree that the duty of one party to perform shall depend on the happening of one or more specified events
1. No implied express conditions
ii. Parties intention to create express condition governs. To determine intentions, look at the following factors: 
1. Parties must use language that creates a condition 
a. If, only if, on condition that, unless and until, provided that
2. Whether agreement contains additional language specifying the consequence of nonoccurrence 
3. Course of performance: have the parties treated the language in this agreement as an express condition 
4. Course of dealing: Have the parties in the past under similar agreements treated the language as creating an express condition 
5. Ambiguity – R2d 227
a. Treat language where ambiguous as creating a promise rather than an express condition
g. Consequence of creating express condition
i. If event occurs:
1. If performance conditioned on happening of an event and event occurs then the party is obligated to perform
2. Failure to perform, unless excused, will constitute a breach
ii. Nonoccurrence of the condition: R2d 225
1. Performance obligation has not arisen
2. Failure to perform is not a breach as obligation to perform never arose
3. Exception to obligation to perform: excuse of nonoccurrence of condition
iii. R2d 237 – Enforcement of express conditions require strict compliance because both parties provided for it in the contract
h. Excuses for nonoccurrence
i. If excused, obligation to perform is not discharge and party is obligated to perform
ii. Failure to perform may be a breach
iii. Prevention – R2d 245
1. If one party wrongfully hinders or prevents the condition from occurring, then the nonoccurrence of the condition is excused
iv. Forfeiture – R2d 229
1. Obligee will want to use this as an excuse to force the obligor to perform
2. Elements:
a. 1.) Condition is non-material
b. 2.) Excusing the obligor from performing causes disproportionate forfeiture to obligee. Consider:
i. Balance the harm (economic loss) to obligor if he is obligated to perform against the harm to obligee if obligor does not perform
ii. Sophistication of parties – if they knew what they were getting into, can’t excuse
v. Waiver – R2d 84(1)
1. Beneficiary of condition may, by words or conduct, waive the condition, which means that she promises to perform despite the nonoccurrence of the condition
2. Elements:
a. 1) Words, conduct or combination waiving condition
i. Obligor will perform despite the non-occurrence of the condition
b. 2.) Time for performance has not yet passed
c. 3.) Only the beneficiary of condition can waive the condition 
d. 4.) If condition is material:
i. Need consideration (a return promise in exchange for waiving the condition) OR
· Essentially a new term
ii. Need reliance on the promise to perform without the occurrence of the condition 
· Obligee must have relied on obligor’s promise to perform despite the nonoccurrence of the condition 
iii. If condition is non-material, neither consideration nor reliance is required
vi. Impracticability – R2d 271 + 261
1. Elements of Impracticability: 
a. Event has occurred after formation but before performance was due (supervening event)
b. The event makes performance impracticable
i. Paying is never impracticable
ii. Not war or natural disaster
c. The non-occurrence of the event is a basic assumption of the contract
i. The parties assumed implicitly or explicitly that the event would occur
ii. Sometimes foreseeability helps analyze this
d. Event occurs without fault of the person seeking relief
e. Party has not assumed the risk by agreement or other circumstances 
2. Elements of excuse:
a. 1.) Condition is non-material
b. 2.) Failure to excuse the condition will create a forfeiture
i. Condition v. Promise v. Promissory Condition 
i. Term can be either condition or promise or it can be both
ii. Condition: 
1. “A will not perform unless X happens.”
2. If X does not happen, A does not have to perform.
3. B is not entitled to damages based on the non-occurrence of X
4. Both parties are discharged from performing
5. EX) Cargo ship owner – “Premium is payable only on condition that the ship owner sails with the next wind.”
a. Obligor’s duty to pay is not triggered. No breach and no damages.
iii. Promise (duty)
1. “A promises to make X happen”
2. If D does not happen, the failure is a total breach
3. B does not have to perform and is entitled to damages
4. EX) Ship owner promises to sale with the next wind
a. Partial breach because he has sailed. Thus obligor still must pay but gets damages for delay.
iv. Promissory Condition
1. “A will not perform unless X occurs”
a. It is A’s duty to make X occur
b. If X does not occur, B does not have to perform
c. B can collect damages for A’s breach of promise
d. EX) Ship owner promise to sail with the next wind and the premium is to be payable only on condition that ship owner does so. 
i. Right to damages and no requirement to pay because non-occurrence
v. Pay-when-paid clause
1. This is neither a condition nor a promise, just a term about when you’re going to get paid
2. Subcontractor won’t get paid until general contract gets paid. Courts treat this as a time of payment issue, not whether you’re going to get paid. 
2. Constructive Conditions 
a. Not really conditions at all, they are promises which are not expressly related to each other but courts construct a relationship between the promises and interpret them as being dependent on one another even though that was not stated. 
b. Terms
i. Total breach
ii. Material Breach – suspend performance until it becomes a total breach
iii. Partial Breach
iv. Substantial performance and material breach are inverses of each other. If substantial performance, then no material breach. 
c. Substantial Performance
i. Unlike express conditions, this is not viewed strictly. We look at how much of the promise was actually fulfilled. 
ii. If party substantially performed, it triggers the other party’s obligation to perform 
iii. Where on the spectrum of performance the party is before breach, changes how much damages the other party will get
1. Substantial performance:  Party does a lot – obligee will get minimal damages
2. Party does almost nothing – obligee will get a lot because he’s been harmed a lot
d. Damages
i. General rule: Damages for partial breach is the cost to get full performance 
ii. Exception: Diminution in Value
1. The damages will be the difference in value of full performance and diminished performance
2. Elements: 
a. Substantial performance
i. Cost of remedy/repair
ii. How long will it take to repair/complete compared to overall length of project
iii. Ability to use the product
iv. Purpose of the contract and provision
v. Reason for failure to perform
vi. Good faith performance
vii. “Time is of the essence” language in contract
viii. Aesthetic concerns
b. Breach is not willful
c. Cost of completion/repair is grossly disproportionate to harm
d. Deviation has to have been in good faith
iii. If no substantial performance (material breach), other basis of recovery may exist:
1. Restitution
a. Breaching party may use restitution so that the non-breaching party is not unjustly enriched by the amount of performance done. 
b. Can recover reasonable value of its services, less any harm resulting from breach
2. Divisibility - R2d 240 – Elements:
a. It must be possible to apportion the performances of the parties into corresponding parts of performance
b. It must be proper to treat these pairs of part performances as agreed equivalents 
c. Note: Usually used when there is not substantial performance 
e. Total Breach – R2d 242 - Elements:
i. 1.) Breach is material per R2d 241
1. Extent to which the injured party will be deprived of the benefit which he reasonably expected
2. Extent to which the injured party can be adequately compensated for harm
3. Extent to which the breaching party suffer forfeiture if this is considered a material breach
4. Likelihood that the breaching party will cure his failure
5. Extent to which the breaching party was acting in good faith
ii. 2.) Harm to non-breaching party if continue to give other party time to perform
iii. 3.) Contract provides that time is of the essence and it actually must be of the essence. 
3. Anticipatory Repudiation
a. Refusal to perform before the performance is due
b. Questions to ask:
i. What impact does the refusal to perform have on the other party’s obligation to perform?
1. Their obligation is discharged
ii. When can the non-repudiating party sue for damages?
1. You can sue immediately. You don’t have to wait until performance was due to sue. 
c. Measuring whether party has anticipatorily repudiated
i. Standard: Clear, definite, unequivocal manifestation of unwillingness to perform by words or conduct (R2d 250 comment b)
ii. General rule: Request to modify the terms of contract is NOT an anticipatorily repudiation
d. Retraction of Repudiation – R2d 256(a)
i. General rule: You can retract your repudiation
ii. Exception: Unless the other party notifies you that they will treat your repudiation as such or that they have relied on the repudiation 
e. Right to Adequate Assurances of Performance
i. Designed to help alleviate anxiety about whether their breach is significant enough to discharge obligation and terminate the contract. Helps measure how significant the breach is. Safe way to suspend performance so that it’s not a breach.
ii. R2d 251 – When a failure to give assurance may be treated as repudiation
1. Elements: 
a. 1.) When have reasonable grounds for insecurity
i. Either party can have grounds for insecurity
ii. What gives rise to insecurities? 
· Haven’t’ paid in the past under this contract (course of performance) or under prior similar contracts (course of dealings)
· Language – exact words about not performing
· Late payment
· Failure to perform other obligations under this contract
· Information about a reliable source about buyer’s financial failure
b. 2.) Obligee may demand adequate assurances of performance 
i. If reasonable, may suspend any performance for which he has not already received the agreed exchange until he receives such assurances
ii. What kind of adequate assurances?
· Financial statements
· 3rd party who’s willing to back you
c. 3.) Failure to provide adequate assurances of performance within a reasonable time is a repudiation
i. Can treat the contract as terminated and sue for damages immediately 
f. Effect of Repudiation as a Breach – R2d 253
i. Where an obligor repudiates a duty before he has committed a breach by non-performance and before he has received all of the agreed exchange for it, his repudiation alone gives rise to a claim for damages for total breach
ii. Where performances are to be exchanged under an exchange of promises, one party’s repudiation of a duty to render performance discharges the other party’s remaining duties to render performance.
c. Reliance – Promissory Estoppel
i. One person makes a promise and the other party has relied on that promise. Liability is imposed for justice and the person that relied on that promise is compensated.
ii. Question: Does justice require enforcing the promise because promisee has relied on the promise to her economic detriment?
iii. Elements: R2d 90 (1)
1. Promise (can be express or implied through conduct)
a. Manifestation of intent to act so as to justify promise in understanding that commitment has been made
2. Detrimental reliance (action or forbearance)
a. Is P economically worse off because of the reliance?
b. 99% of the time this must be economic, but it can be something else
3. Promisor should expect reliance (objective)
a. Whether it was reasonable for promisee to rely at all
b. Whether the degree and manner of reliance were reasonable 
4. Promise does in fact induce reliance (causation)
a. Would the other party have acted anyway? Another reason for action?
5. Unjust not to enforce the promise
iv. Charitable Pledges R2d 90(2) 
1. Tries to be forward thinking but is rejected by most courts
2. Allows a charitable subscription to be binding under R2d 90(1) without the promise inducing action or forbearance
3. Elements:
a. A promise/donative intent 
i. Language
1. Donee (Specific offeree)
2. Subject matter
3. Timing of performance
ii. Action
b. Neither consideration or reliance
v. Promises in Commercial Context 
1. Option Contracts – Makes them binding without consideration
a. Uses reliance as an exception for requiring consideration
b. Elements: R2d 87 (1)
i. A writing signed by the offeror
ii. Purported consideration 
iii. Proposes an exchange of fair terms within reasonable time 
c. Note: Most courts do not follow this, except for 87(2) for contractors
i. They want consideration
d. Construction Option Contract (based on reliance) R2d 87 (2)
i. Promise to keep an offer open is enforceable if:
1. Promise (to keep offer open)
2. Induces substantial detrimental (economic) reliance (either action or forbearance must be proportionate) on promise to keep open
3. Promisor should have reasonably expected reliance
4. Unjust not to enforce promise (that makes offer revocable)
ii. Note: Contractor can’t know or have reason to know that the subcontractor made a mistake
1. EX) All other bids were substantially larger than the lowest bid indicates that this could be a mistake since all others are close
vi. Remedies:
1. Compensate for reliance
d. Restitution – Unjust Enrichment  
i. To prevent a party from unjustly benefiting from the another 
ii. Non-promissory restitution
1. Contract implied in law (Quasi contract)
a. No contract and parties have done nothing to enter into contract but the law creates one in the interest of justice
2. A person who is unjustly enriched at the expense of another is subject to liability in restitution
3. Construction Context
a. Elements: In a construction contract, a subcontractor may recover against the property owner if the subcontractor can establish the following: 
i. That the subcontractor had exhausted all remedies against the general contractor, and 
ii. still remained unpaid and that the owner had not given consideration to any other person for the improvements furnished by the subcontractor
4. Family Context
a. Many courts create a rebuttable presumption that services were given gratuitously 
i. It is rebuttable, but higher standard
1. Increase in wealth
2. Value of services rendered
iii. Promissory Restitution
1. When one party receives a material benefit and as a result makes a promise.  If that party does not follow through on that promise. 
a. Elements: R2d 86
i. Benefit conferred
1. Material economic benefit 
ii. A promise made by the recipient of the benefit
iii. Benefit not conferred gratuitously (or for other reason no unjust enrichment)
iv. Unjust not to enforce
v. Value of promise is not disproportionate to the benefit conferred
1. If disproportionate, court can adjust it
b. Moral obligations are not enforceable
c. Any subsequent promise to a preexisting equitable obligation that isn’t based on moral consideration, rather it is based on the pre-existing enforceable legal obligation may be enforceable 
IV. Is the contract unenforceable because the one who breached has a defense?
a. Makes the contract voidable, not void
b. Generally used as a defense, but can also be used affirmatively to rescind contract.
i. You’d have to restore the status quo – put them in same economic position they were in prior to entering contract
c. Statute of Frauds
i. Requirement that the contract be in writing to prevent fraudulent imposition of contract obligation on parties who did not intend to be bound
ii. Doesn’t change contract formation, just gives reason why might not be enforceable
iii. Questions to ask:
1. Is the contract within the statute? (defendant has burden)
a. R2d 110(1) 
i. (a) contract of executor/administrator answering for duty of his decedent (executor-administrator provision)
ii. (b) contract to answer for duty of another (suretyship provision)
iii. (c) contract made upon consideration of marriage (marriage provision)
iv. (d) contract for the sale of interest in land (land contract provision)
v. (e) contract that is not to be performed within one year from making thereof (1-year provision)
2. If so, is there sufficient memorandum to comply with the requirements? (Is the statute satisfied?) (plaintiff has burden)
a. What is required? Different in different jxs 
i. R2d 131 – Elements for writing
ii. R2d 132 – Explains what happens when there are several writings
iii. R2d 133 – Denial writings
iv. R2d 134 – Signature
3. If not, is there an exception that removes the statute as a bar? (plaintiff has burden)
a. Exceptions below
iv. General Requirements of a Memorandum R2d 131
1. A writing that:
a. Is signed by the party to be charged (against whom enforcement is sought)
b. Reasonably identifies the subject matter of contract
c. Is sufficient to indicate a contract has been made or offered 
i. Just enough get past the SOF to show that it’s the real deal:
1. language of writing(s) 
2. face of it (is there a deal here)
3. how specific it is
d. States with reasonable certainty the essential terms of the contract
v. Multiple Writings R2d 132
1. May consist of several writings if one of the writings is signed and the writings in the circumstances clearly indicate that they relate to the same transaction.
a. Allows for parol evidence = evidence outside of the facts themselves
b. Does not require the writings on their face only – allows for circumstances also
c. Elements:
i. Documents taken together have all material terms
ii. At least one must be signed by the party against whom enforcement is sought
iii. Unsigned must show on its face that it relates to same transaction
iv. Party to be signed has assented to the terms in the unsigned document
vi. You can use writing that is denial R2d 133
1. You can use a writing that denies the formation of a contract or an offer and use it to get past the SOF 
a. Because we’re just looking to get past the SOF restriction. Only after do we care if there was a contract or not.
vii. Signature R2d 134
1. Definition of signature – any symbol to authenticate writing of signer (same as 1-201)
viii. Exceptions
1. Action in Reliance (Part Performance): Specific Performance R2d 129
a. This only works for real estate transactions
b. Using reliance to remove SOF as a bar to go forward with lawsuit
c. Elements
i. Contract for transfer of interest in land
ii. No memo satisfying SOF
iii. Detrimental reliance on contract
1. Possession of land
2. Improvements to land
a. Payment is not sufficient
iv. Reliance was reasonable
1. Foreseeability
2. Manner and extent have to be reasonable 
3. Reasonable person could conclude there was a contract
v. Assent by party against whom enforcement is sought
vi. Unjust not to enforce
vii. Party seeking to enforce is seeking specific performance 
d. How does this serve the underlying purpose of the SOF?
i. Because the person is not seeking money, they are seeking to enforce the contract and pay the seller as discussed. The court sees that this is less likely to be fraudulent because the person will only get the deed, not damages. 
2. Reliance R2d 139(1) 
a. Elements:
i. Promise
ii. Actual detrimental reliance
iii. Reliance is foreseeable 
iv. Unjust not to enforce
1. Factors for weighing this: 139(2) – this gives courts more narrow parameters 
a. Availabilities of other remedies, particularly cancellation and restitution
b. Definite and substantial character of action or forbearance 
c. Evidence should corroborate terms/existence by clear and convincing evidence 
d. Reasonableness of action/forbearance
e. Extent to which reliance was foreseeable
b. If you prove this, you win the case. If this argued successfully, you don’t just win against SOF, you win the case. 
c. Why are we more strict for this? Because we’re more skeptical/suspicious when it’s not about land
d. Minority 
i. Exception to the rule that courts don’t interfere rule because these people can’t take care of themselves so courts are willing to intervene
ii. Is vendor entitled to compensation for depreciation after contract rescinded?
1. Traditional rule: Restore to status quo and no entitlement of depreciation 
a. Exception: 
i. Doctrine of Necessaries: If the contract is for food, clothing, shelter or other necessaries, minor can’t disaffirm it. Whether it’s necessary is contingent on the context.
2. Modern Oregon Rule: The infant should not be permitted to recover the amount actually paid without allowing the vendor of the good reasonable compensation for the use, depreciation, and willful or negligent damage to the article purchased.
3. Elements:
a. No overreaching
b. No undue influence
c. Contract is fair and reasonable 
d. Minor actually paid money on the purchase price
e. Taken and used the article purchased 
e. Mental Incapacity
i. Two Tests:
1. Cognitive Test (Traditional Test) 
a. Whether at the time of contracting, the person has sufficient mental ability to know what she is doing and to understand the nature of the transaction and its consequences 
2. Volitional Test (Modern Test)
a. 1.) Person is unable to act in a reasonable manner regarding the transaction
b. 2.) The other party has reason to know of the condition
3. Courts want to see medical expert testimony about mental states
ii. R2d 15 – Mental Illness or Defect
1. Accepts either Cognitive or Volitional test equally
iii. Can be used defensively or affirmatively 
iv. Restitution: Pay back the benefit if rescinding under this doctrine
v. Voluntary Intoxication:
1. It is voluntary unlike other incapacities. The very voluntariness should not be a basis for allowing a person to avoid contractual liability.
2. Addiction – Alcoholism may be seen as an illness and may or may not be voluntary
3. R2d 16 – Intoxicated Persons
a. Enforceable unless other party is aware of the intoxication
f. Duress
i. Doctrine has evolved from only physical duress to economic duress
ii. R2d 175 - Elements:
1. Wrongful or improper threat
a. R2d 176 – When a threat is improper
i. Threated crime or tort, or the threat itself would be a crime or tort if it resulted in obtaining property
ii. Threated criminal prosecution
iii. Threatened use of civil process and threat is made in bad faith
iv. Threat is breach of duty of good faith 
v. Resulting exchange is not on fair terms and
1. Threatened act would harm the recipient and would not significantly benefit the party making the threat OR
2. Effectiveness of threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat OR
3. What is threatened is otherwise a use of power for illegitimate ends
2. No reasonable alternative other than to accept threat
a. Legal alternatives:
i. Legal action: litigation, mediation, arbitration
ii. Alternative supply of money or goods
1. EX) Get additional financing or find another source of goods
b. Must the person have caused the financial hardship to begin with?
i. Some courts say that the person must have caused it
ii. Some courts say that if the person knowingly take advantage of the legal hardship even though they didn’t cause it, it still counts
3. Threat must actually induce party into making contract
g. Undue Influence
i. R2d 177 – Elements
1. Party seeking to avoid the contract was unduly susceptible to pressure
a. EX) Mental, emotional, physical duress
2. Excessive pressure/over-persuasion
a. Factors:
i. The people representing the dominant party outnumber the weaker party
ii. The time and/or location of the discussion is unusual or inappropriate
iii. The dominant party claims the agreement must be reached immediately, that there is not time to consult attorney or 3rd party, that delay will have serious negative consequences
iv. The weaker party does in fact fail to seek the advice of counsel or 3rd party
h. Misrepresentation
i. R2d 164 – Elements
1. Assent induced by fraudulent or material misrepresentation
a. R2d 162 – When misrepresentation is fraudulent or material 
i. Fraudulent: R2d 162(1)
1. If maker knows or believes that assertion is false
2. Does not have the confidence that he states or implies in the truth of statement
3. Knows that has no basis in truth or assertion
4. Note: Can be fraudulent in execution or fraudulent in inducement 
ii. Material: R2d 162(2)
1. If it would be likely to induce a reasonable person to manifest assent, or if the maker knows that it would be likely to induce the recipient to do so (Innocent)
b. Are opinions actionable? 
i. General rule: Assertions of opinions are not actionable.
ii. Exceptions:
iii. R2d 168 – Reliance on assertions of opinion
1. Opinion if it expresses only belief, without certainty, to the existence of fact or expresses only judgement
2. If reasonable, recipient of opinion as to facts not disclosed and not otherwise known to recipient may interpret as assertion
iv. R2d 169 – when reliance on an assertion of opinion is justified
1. Relationship of trust and confidence and recipient is reasonable in relying on it
2. Special skill, judgement or objectivity with respect to the subject matter causes reasonable belief
3. Recipient is particularly susceptible to the misrepresentation of the type involved 
2. Injured party is justified in relying on misrepresentation (Justifiable reliance)
i. Nondisclosure 
i. Fits under R2d 164 – Elements:
1. Assent induced by non-disclosure
a. R2d 161 Elements:
i. An omission (statement) will act as an assertion:
1. When he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material 
2. Where he knows that disclosure of the fact would correct a mistake of the other party as to the basic assumption on which the party is making the contract (material fact) and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealings. (Bad faith not to disclose)
a. When would it be bad faith?
i. Intelligence of the parties is different
ii. Their relationship
· R2d 173 Fiduciary relationship – Voidable unless it is on fair terms and all parties manifest assent with full understanding of legal rights and relevant facts that the fiduciary knows or should know
iii. Manner in which the information was acquired
iv. Whether the fact not disclosed was ready discoverable
v. Whether the person failing to make disclosure was the seller rather than the buyer
vi. The type of contract
vii. The importance of the fact not disclosed (materiality)
· Economic impact, uninhabitable, secondary impacts, etc.
viii. Whether active concealment occurred
3. Where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part
4. Fiduciary relationship
2. Injured party is justified in relying on the misrepresentation
1. Where the other person is entitled to know the fact because of a relationship of trust and confidence between them
ii. Disclaimers
1. Limiting liability of a party for nondisclosure
2. Ineffective if statutory duty or fiduciary duty, special relationships between engaged parties for prenuptial agreement
j. Unconscionability 
i. Most often used defensively 
ii. It is a question of law, not a question of fact even though it’s a factual determination
iii. R2d 208 – Contract or term is unconscionable at the time the contract is entered into
1. Elements:
a. Procedural unconscionability
i. Reasonable opportunity to understand terms
ii. Language (Legalese)
iii. Location of clause
iv. Conspicuousness
v. Captions, labeling
vi. Unequal bargaining power
vii. Lack of opportunity to consult advisors
viii. Lack of reasonable alternatives
ix. Contract of adhesion
b. Substantive unconscionability 
i. Unfairness of terms
ii. Oppressive
iii. Surprising
iv. Not bargained for
v. Can impose undue or unanticipated economic harm
vi. Note: Look to trade usage to determine fairness, oppression, surprise, etc.
1. Some evidence, not definitive
2. EX) Bank fees – even though all banks are charging similar fees, still deemed unconscionable across the board.
2. Can a term that was negated be unconscionable?
a. If you have agreed to it, you have bargained for it so you can’t claim you were surprised by it
b. Some courts have still found that even price can be subject to the unconscionability doctrine 
k. Public Policy
i. How to determine public policy? Where to look?
1. Statutes, other jurisdictions, constitution 
2. EX) Surrogate case
ii. R2d 188 – Ancillary Restraints on Competition
1. Elements:
a. 1.) Restraint ancillary
i. Subsection (2) – Cannot be the whole contract
ii. Promise by seller of business not to compete in such a way as to injure the value of business sold
iii. Promise by employee not to complete with his employer
iv. Promise by partner not to compete with partnership
b. 2.) Not broader than necessary to protect the legitimate interests of the promise
c. 3.) Must be reasonable in scope, duration and geographic area
d. 4.) Must not impose hardship on covenanter
e. 5.) Must not be injurious to public 
l. Mutual Mistake
i. R2d 152 – Elements
1. Mistaken belief about a fact that exists at time contract entered into
2. Relates to a basic assumption of the parties upon which the contract is made
a. Quality, quantity, subject matter, price, existence
3. Mistake has a material effect on performance of parties
a. Effects both parties – not the bargain that they thought they were making
b. EX) Breeding cow. Seller loses and buyer gets a windfall. Economic windfall. 
4. Party seeking relief must not bear the risk of the mistake under R2d 154
a. Party bears the risk of mistake when:
i. Risk allocated by contract – disclaimers
1. Boilerplate? Some courts won’t enforce this
ii. Limited knowledge that is treated as sufficient
1. EX) Cleaning out garage and sells expensive painting worth millions for a small price
iii. Reasonable under the circumstances – trade usage, course of performance, course of dealings
1. Caveat emptor – Principle that buyer alone is responsible for checking the quality and suitability before purchase 
a. EX) real estate transactions
m. Unilateral Mistake
i. Policy: To avoid letting someone that should know better to get an unbargained for windfall
ii. R2d 153 – Elements
1. Mistake of one party at the time of contract
2. Relates to the basic assumption upon which the contract is made for the party seeking to avoid the contract
3. Mistake has a material effect on performance of parties
4. Party seeking relief must not bear the risk of mistake under R2d 154
a. Party bears the risk of mistake when:
i. Risk allocated by contract – disclaimers
ii. Limited knowledge that is treated as sufficient
iii. Reasonable under the circumstances – trade usage, course of performance, course of dealings
5. Either: 
a. The effect of mistake renders the contract unconscionable
i. Whether following through on the contract would impose a substantial loss/economic hardship on the party who made the mistake
b. The other party has reason to know of the mistake
c. The other party has caused the mistake
n. Impossibility 
i. It is not that the person can’t perform, it is that no one can perform
ii. R2d 262 – Death or incapacity of the person who is necessary for performance so it’s impossible to perform
iii. R2d 263 – Destruction or deterioration of a thing necessary for performance makes it impossible to perform. No substitute would be adequate.
o. Impracticability
i. When performance is made impracticable (extraordinarily burdensome) without his fault by the occurrence of an event
ii. Can only be raised defensively
iii. Question of law
iv. R2d 261 Elements:
1. Event has occurred after formation but before performance was due (supervening event)
2. The event makes performance impracticable
a. Paying is never impracticable
b. Not war or natural disaster
3. The non-occurrence of the event is a basic assumption of the contract
a. The parties assumed implicitly or explicitly that the event would occur
b. Sometimes foreseeability helps analyze this
4. Event occurs without fault of the person seeking relief
5. Party has not assumed the risk by agreement or other circumstances 
p. Frustration of Purpose
i. A party’s principal purpose is substantially frustrated without his fault by the occurrence of an event 
ii. It is possible to perform, but because of the change in circumstances, it has lost all value
1. If performance is payment, it is not possible to get out of this
iii. R2d 265 Elements:
1. Supervening event
2. Substantial impairment of primary/principle purpose of contract
a. Principle purpose: Nature of business
b. Is this purpose substantially frustrated? 
c. D would have to show that the entire purpose of the contract would be frustrated rendering it valueless
i. Loss of profit doesn’t count. That’s the purpose of every contract. 
3. Nonoccurrence is a basic assumption of the contract
a. Market fluctuation will never work for this – stable market is never an assumption
4. Event occurs without fault of the party seeing to excuse
5. Party seeking relief does not bear the risk of occurrence
iv. Force Majeure Clause – Broaden the things that will be excused like acts of god, war, strikes and labor disputes. However, if it seems boilerplate and not bargained for, it will not be effective
q. Modification - R2d 73
i. A change of a term in an existing contract
ii. Pre-existing duty rule: If you already have a preexisting duty to do something. If you want to modify the contract, you need new consideration. 
iii. Policy: Concern is that the other party is not being unduly coerced into modification so we want the other party to give something too
iv. Exceptions: R2d 89
1. If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made (Newly discovered difficulties
2. To the extent provided by statute
3. To the extent that justice requires enforcement in view of material change of position in reliance on that promise
a. Reliance on the NEW promise (to pay more money)
b. Policy: There is no coercion because that person wouldn’t’ incurred the increased costs of performing unless the other party made a promise to pay them
4. To rescind current contract and execute a new one 
a. This works sometimes but courts know that this is to avoid the preexisting duty rule
5. Non-Oral Modification Clause: Clause in contract not allowing for oral modifications. This can be waived orally or by conduct 
V. Damages
a. Basis of Liability 
i. Breach of Contract
1. Goal is to put the injured party in the economic position he would have been in had the contract been performed 
2. Damages can be measured by:
a. Expectation interest
b. If too uncertain or unforeseeable, then reliance interest
c. If no out of pocket expense incurred, then restitution interest
ii. Reliance
1. Goal is to put injured party in economic position before promise 
2. Damages can be measured by:
a. Reliance interest
b. Expectation interest
i. Some courts will argue that reliance is a substitute for consideration, so if reliance, then we should treat the promise as if it formed a traditional contract and thus full contract damages
ii. Jx split on this
iii. Restitution
1. Goal is to return he injured party any benefit conferred on the breaching party
2. Damages are measured by value of the benefit conferred 
b. Expectation Damages Formula – R2d 347
i. (Loss in Value) + (Other Loss) – (Cost Avoided) – (Loss Avoided)
ii. Construction Context
1. You don’t anticipate that there will be incidental or consequential damages 
2. (Expected Net Profit) + (Unreimbursed expenses) – (Mitigation Costs)
iii. Loss in value AKA general damages
1. Goal is to measure what the injured party has lost due to the other party’s default
2. Calculation: 
a. (Value of full performance) – (Value of performance actually rendered)
i. Value of full performance is generally contract price
3. Real Estate Contracts
a. When buyer breaches
i. (Contract Price) – (Fair market value)
ii. What is FMV?
1. Resale price
a. No absolute time limit but when sale takes place, it must be reasonable
b. Mitigation efforts
c. Dire need to sell and taking low offer
d. What’s happening in the market
b. When seller breaches
i. (Fair market value) – (Contract price)
4. Construction Contracts
a. General rule: Cost of completion
b. Exception: Diminution in value where there will be economic waste
i. Test 1: 
1. Contract is substantially performed
2. Performance is in good faith
3. Cost of completion would require a substantial amount of destruction of work completed
4. Breach is not intentional
ii. Test 2:
1. Breach is of a covenant that is incidental to the main purpose
2. Cost of completion is disproportionate to increase in value
iv. Other Loss
1. Expenses incurred due to breach plus other losses 
2. This is limited for partial breach. Likely to get incidental damages but unlikely to get consequential damages.
a. Incidental damages
i. Cost of transporting, care of product, storage, commission to be paid, brokerage fees, other reasonable expenses because of breach (2-715)
b. Consequential damages AKA special damages
i. Damages that are incurred because of the breach and are often significant and can exceed loss in value
ii. Anything other than direct loss
iii. Can include injury to person or property, lost profits
1. Must occur after breach
3. Limits on Ability to Recover – Factors
a. Foreseeability – R2d 351
i. Are these damages a probable result of the breach?
ii. Were the damages foreseeable to breaching party at the time of contract?
iii. What the breaching party knew and should have known at the time of contract
iv. 351(3) – Reliance expenses - No case law on this but courts are reluctant to use
b. Certainty – R2d 352
i. Are damages reasonably capable of being calculated mathematically?
ii. Note: NOT whether it is certain that these damages would occur
iii. New Business Rule: If you’re a new business, we can’t be certain of possible lost profits
1. Moving away from this rule because we can model profits using computer programs
c. Unavoidable/Mitigation – R2d 350
i. Duty to Mitigate: Injured party cannot recover damages for breach of contract that could have been avoided by reasonable efforts
ii. Non-breaching party should take steps to reduce or mitigate damages
iii. May include: reselling materials, finding another person to complete the work
iv. May also require non-breaching party to forbear from acting
1. EX) If owner refused to pay, builder should not continue to perform 
v. Impact of failure to mitigate
1. Failure to mitigate does not bar recovery, it reduces the amount
2. Failure to mitigate may also be views as bad faith and may have a negative impact on ability to recover 
vi. Rule is to mitigate for what they bargained for. If only option is more than what was bargained for, that is still a harm and breaching party would have to compensate.
vii. Mitigation in Employment Context:
1. To reduce damages, defendant must prove:
a. 1.) Reasonably comparable job available
b. 2.) Employee failed to act reasonably in seeking alternative employment.
c. Employer will need to introduce evidence of amount plaintiff could have earned to reduce damages by
d. Causation – R2d 347
i. Breach must cause the special damages
ii. If harm is too remote, or intervening factor breaks the chain, then damages are not recoverable
v. Cost avoided
1. Expenses that the non-breaching party did not have to incur due to the other party’s breach, including cost of performance
2. Only for total breach
vi. Loss avoided
1. Any amount the non-breaching party has recovered due to mitigation
2. Only for total breach
vii. Non-recoverable damages
1. Attorney fees
a. General rule, not recoverable 
b. Exception:
i. Specific provision in contract
1. May be limited if seems boilerplate
2. Must be reasonable 
ii. Statute specifically provides for recovery
iii. Court rules provide
2. Punitive damages – R2d 355
a. General rule, not recoverable because inconsistent with the theory of contract damages. Goal is not to punish breaching party because sometimes that makes the most sense, but to make non-breaching party whole
3. Damages for emotional distress
a. R2d 353 – Generally non-recoverable unless:
i. Damages are recoverable if the breach is of such kind that seriously emotional disturbance was a particularly likely result
ii. If the breach causes bodily harm, then damages may be recoverable 
c. Reliance Damages – R2d 349
i. Out of pocket costs in reliance on the promise
ii. Must meet limitations of other losses
1. Certainty, foreseeability, Unavoidable/Mitigation, Causation
d. Specific Performance 
i. Exception to the rule of damages being award for breach. 
ii. Elements:
1. The remedy at law (money damages) must be in adequate (R2d 359)
a. R2d 360 – Adequacy of Damages
i. Difficulty of proving damages with reasonable certainty
ii. Difficulty in procuring suitable substitute performance by means of money awarded as damages
iii. Likelihood that an award of damages could not be collected
2. Uncertainty of the terms (R2d 362)
a. Specific performance or injunction will not be granted unless the terms of the contract are sufficiently certain to provide a basis for an appropriate order 
3. Court supervision must not be burdensome (R2d 366)
a. Promise will not be specifically enforced if the character and magnitude of the performance would impose on the court burdens in enforcement or supervision that are disproportionate to the advantages to be gained from enforcement and to the harm to be suffered from its denial
b. Balance between advantages to be gained by specific performance vs. harm if specific performance is not awarded
4. Unfairness/equity (R2d 364)
a. Refused if relief would be unfair because:
i. The contract was induced by mistake or unfair practices
ii. The relief would cause unreasonable hardship or loss to the party in breach or third persons
iii. The exchange is grossly inadequate or the terms are otherwise unfair
b. Will be granted in spite of a term of the agreement if denial of such relief would be unfair because it would cause unreasonable hardship or loss to the party seeking relief or third person
5. Reluctance to enforce contract for personal services (R2d 367)
a. Promise to render personal service will not be specifically enforced


UCC
I. Goal of UCC:  
a. Simplify and modernize commercial transactions, permit expansion, and make uniform laws
b. UCC is binding, Restatement is not
c. Section 1-103(b) – Allows for supplementing using common law
d. Variations by Agreement 1-302
i. Except as otherwise stated in the UCC, provisions may be varied by agreement
ii. However, good faith, diligence, reasonableness, and care prescribed by the UCC may not be disclaimed. Parties may determine standards for these obligations if they are not unreasonable. If the UCC requires an action be taken within a reasonable time, a time that is not unreasonable may be affixed.
e. Industry Concepts 1-303
i. Course of performance
1. Sequence of conduct between parties to a particular transaction if:
a. Involves repeated occasions for performance by a party, and
b. The other party, with knowledge of nature of the performance and opportunity to object, accepts the performance or acquiesces in it without objection.
2. How parties have conducted themselves under this contract
ii. Course of dealing
1. Series of previous transactions between the parties that fairly establishes a common basis of understanding for interpreting their expressions and other conduct
iii. Trade Usage
1. Any practice or method of dealing having such regularity in a place, vocation, or trade as to justify an expectation that it will be observed with the respect to the transaction in question. 
iv. What can these concepts be used for? 
1. May give specific meaning to particular terms, may supplement or qualify agreement, etc.
v. Order of importance: Express terms  Course of performance  Course of dealings  Trade Usage 
II. Contract
i. Formation 
1. General 2-204
a. (1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such contract
b. (2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined
c. (3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving appropriate remedy
2. Offer – We take from common law
b. R2d 24 via UCC §1-103 as Manifestation of intention to enter into a bargain
a. General rule: Price quotes are invitations to offer
b. Is the offer revocable? Firm Offer 2-205 – UCC’s version of Option Contract
i. Elements:
1. Offer (1-103 to take us to R2d 24)
2. To buy or sell goods (2-105)
3. By a merchant (2-104)
4. In a signed in writing (1-201)
a. signed 
b. writing – tangible form 
5. Gives assurances that it will be held open 
6. If form is supplied by the offeree, it must be signed separately by the offeror 
a. Some indication that the offeror is aware and authorizing to hold the offer open. This must be separate than the signature line at the end of the document. 
b. Ways to do this:
i. Was it buried? How many terms? Likelihood of awareness? Likelihood of confusion? 
7. No requirement of consideration
ii. Period of irrevocability – 2 jx interpretations 
1. Time period stated even if it exceeds 3 months
a. If silent, 3 month limit apply (or reasonableness)
2. Time period stated, but if it exceeds 3 months, need consideration)
a. If silent, 3 month limit apply (or reasonableness)
c. UCC – 2-305 Open Price Term
i. You can have a contract even without a price 
ii. What is reasonable price? How to figure out?
1. Local market conditions
2. Have they entered into contracts in the past and how did they decide those? 
3. Their conduct
4. Trade or industry standard
5. Not FMV – that’s not the language the code uses
a. May not take into account history or industry practices 
3. Acceptance
a. 2-206 
i. Requires offeree’s assent to the terms in the offer in any reasonable manner under the circumstances. Should be unambiguous and can be by language or conduct. Anticipates that offer mirrors acceptance. 
ii. (1) Unless otherwise unambiguously indicated
1. (a) An offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;
a. Anticipates that the acceptance is going to mirror terms of the offer
2. (b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer 
a. Anticipates that the seller can send non-conforming goods. If the seller sends non-conforming goods, there is a contract formed but the contract is formed on the buyer’s terms. 
b. If seller sends the goods without saying that they’re not conforming terms, a contract is formed on the buyer’s terms but it is also breached. Unless seller includes notice that it’s sending non-conforming goods as an accommodation, it is treated as a contract formation and breach. 
c. If seller gives notice of accommodation, the shipment is treated as a counteroffer and the buyer has the right to send them back. No contract is formed.
iii. (2) where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance
b. 2-207 – Battle of the Forms
i. Exception to 2-206 that says terms must match. There are 2 situations where this can happen:
1. Exchange of writings
a. EX) PO & Invoice
2. Informal contract followed by 1 or more written confirmations
3. *This is sufficiently definite because even though the acceptance varies from the offer, it doesn’t vary on the terms over which the parties will bargain 
a. They have to agree on the subject matter (quantity, item)
ii.  (1) A definite and seasonable acceptance or written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 
1. Acceptance expressly conditional: If the acceptance clearly states that it will only go forward if those terms are accepted. This is ultimately a counteroffer. This is a high standard. It must be clear that only offeror’s express assent will create a contract. Conduct is not sufficient to constitute assent to the additional/different terms in acceptance. Performance isn’t sufficient.  
a. If no express assent, but parties perform, there is a contract on terms on which the writings agree. 2-207(3) governs this.
2. Definite: Acceptance is consistent with the offer on dickerd terms – terms on which the parties usually bargain. 
a. Includes: subject matter. Sometimes price and usually quantity. 
b. There needs to be some consistency between the two but it’s liberal – even if wide variance. As long as we know the parties are talking about the same item courts are flexible. 
3. Seasonable: Sent within a reasonable time of receipt of offer
a. This depends on nature of goods, rising/falling market, trade usage, etc. 
iii.  (2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:
1. (a) the offer expressly limits acceptance to the terms in the offer
a. If offer clearly states that it will only be accepted with these terms and no others. 
2. (b) they materially alter it, or
a. If it causes a surprise or hardship without express awareness by the other party
b. Surprise: Whether non-assenting party should’ve known. Look at course of performance, course of dealings, trade usage.
c. Hardship: Imposes a burden that wasn’t bargained for.
d. If you are not surprised by it then hardship rests on you because you should have done something to mitigate the risk because you were not surprised that this could have happened.
e. Conflicting views on whether you need both or whether they are related
f. Comment 4 and Comment 5
3. (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received. 
a. Timely objection
4. Additional Terms: Terms in acceptance do not appear in the offer. They add to the offer. These are proposals for addition to the contract.
a. Note: If term is in offer and acceptance is silent, this is not an additional term.
b. In the contract unless, offer is expressly conditional, terms materially alter, or notification of objection is reasonable. 
5. Different Terms: Terms in acceptance conflict with terms in the offer
a. If not between merchants, they are out.
b. If between merchants, 3 jx options:
i. Drop Out: Offeror’s term control
ii. Treat as Additional: Treat as additional term, but will most likely materially alter because they conflict. 
iii. Knock Out: Terms cancel each other out and UCC fills in.
iv. (3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provision of the UCC. 
4. Consideration
a. 1-103 allows us to use CL R2d 71
b. A promise to sell and a promise to buy 
III. Interpretation
a. Parol Evidence Rule – 2-202
i. Same rule as CL – just broken up differently
ii. Evidence is admissible to explain or supplement
1. EX) explain the price term with evidence of trade usage
2. Can’t supplement a completely integrated agreement, can only qualify
iii. Builds in some exceptions
1. Explanation/interpretation
a. Comment 1 rejects the need for ambiguity
2. Course of dealings, trade usage, course of performance
a. What is unclear?
i. Are these only used when partial performance?
1. Comment 2 says – When you have an “oops, not what we meant’ situation
2. Even when you have a writing that purports to be the complete statement of agreement, you can get in evidence 
i. If the evidence conflicts with terms in the writing, you can still get in the evidence to explain or supplement
ii. Requirements to show trade usage:
1. Trade usage exists
a. Need not be universal, just regular enough that both parties are aware
2. Party against whom you want to use it is part of the trade
a. Actual knowledge of practice OR
b. Should have known 
3. Collateral agreement is incorporated in comment 3
a. You can introduce additional term, unless parties intended for it to be completely integrated
b. If additional terms are such that they would certainly have been included but have not been, evidence of them is excluded
4. Subsequent agreements are not allowed by the nature of the statute
IV. Supplementing Agreement
a. Implied Terms
i. UCC fills in gaps – can pretty much fill in anything
1. Specific time provisions, notice of termination - 2-309
a. Termination of a contract requires reasonable notice
b. If contract provides that it will terminate upon the occurrence of agreed event, do not need notice
c. A contract that eliminates the need for reasonable notice is invalid if unconscionable.
d. When is notice reasonable?
i. As to method:
1. Need to sell remaining inventory
2. Time to make substitute arrangements
3. Recoup costs invested to begin distributorship
4. Course of performance, course of dealings, trade usage
ii. 
b. Good Faith
i. Every contract imposes an obligation of good faith in performance or enforcement (1-304)
1. Can’t contract out of this duty
2. Can include requirement of affirmative action or failure to act
3. Subjective: You aren’t lying or other deception
4. Objective: Industry standards – what would the trade say is good or bad faith?
ii. You can’t bring a cause of action simply for breaching the duty of good faith. It has to cling to some other obligation or duty that is expressed (or implied) in the contract. It’s a dependent cause of action.
iii. What conduct is good faith? Contrast with bad faith
1. EX) concealing defects, willfully failing to perform, abusing bargaining power, preventing consummating deal, lack of mitigating damages, arbitrarily exercising power to terminate, overreaching interpretation of language, harassing other party
iv. Quantity Unknown – 2-306
1. Bad faith comes into contracts where there is no set quantity and makes them  enforceable
2. Output Contract: Buyer agrees to buy all that the seller produces of a certain good. Seller has to sell everything that she produces to that buyer. Buyer may buy from other people though.
a. Is buyer has been buying same amount and all of the sudden doubles the required amount. A sudden unreasonable increase in demand is bad faith so the buyer has breached even if the seller can’t meet the demand. 
3. Requirements Contract: A buyer agrees to buy all that it requires from a certain seller. So buyer must buy only from that seller. How much? All that he needs. Seller may sell to other buyers as long as he has enough for the buyer’s needs. 
a. If seller drastically increases the production and buyer can’t afford or does not need to purchase all that seller is generating. Seller is deemed to have done so in bad faith. A decrease in production is not seen in bad faith per se – look at why there was a reduction. 
c. Warranties
i. Breach of warranty action elements:
1. Warranty exists
2. Breach
3. Causation
4. Damages
5. Defenses
ii. Note: Can be used for used goods too
iii. Express Warranties – 2-313 - Elements:
1. 1) Need one of the following:
a. Affirmation of fact (not puffing) – Fact v. opinion
i. Measureable/quantifiable
ii. Written
iii. Expertise of parties (both buyer and seller)
1. The less knowledgeable the buyer is, the more likely it is that the seller’s words will create a warranty
2. The more knowledgeable the buyer is, we hold the buyer to a higher standard
iv. Price
1. Price may not always be an indicator of quality
v. Specificity
vi. Context
1. How did the statement come about?
2. Parties’ situation
3. EX) Car expert may use terms that mean something that a layperson would not understand
b. Description of goods
c. Sample or model  
d. Note: If something would be treated as an affirmation of fact but comes after contract has been made, it comes as a modification. If it is less than original, not treated as modification because buyer would not agree to less.  (2-209)
e. Note: Seller need not intend to create a warranty 
2. 2.) The words, description, sample or model must relate to the goods
3. 3.) Words, description, sample or model must become part of the basis of the bargain between buyer and seller
a. 3 jx interpretations:
i. 1) Buyer must have relied on statements and must prove such as part of a prima facie case
1. Buyer has burden of establishing that she acted based on these. 
2. Least likely interpretation – most courts reject
ii. 2) Rebuttable presumption of reliance
1. Buyer doesn’t have to establish reliance but sellers has the opportunity to rebut the presumption
2. Most courts accept this
3. How to rebut?
· Buyer already made decision to buy before the facts
· Buyer had preexisting knowledge
4. Comment 2
iii. 3) Irrebuttable presumption of reliance
1. P proves prima facie case of reliance and D can’t bring evidence to rebut
2. Comment 3 
4. Breach: Warranty is breached when it does not conform to the affirmation of fact
iv. Implied Warranty of Merchantability – 2-314 – Elements:
1. 1.) Sale of goods 
2. 2.) By a merchant
3. Breach when goods not merchantable under 2-314(2) 
a. 1.) Pass without objection in trade under contract description
b. 2.) Fungible goods – are of fair quality within the description
c. 3.) Fit for ordinary purposes for which such goods are used
i. Trade usage – what is ordinary purpose
ii. Course of dealings & performance
d. 4.) Run, with variations permitted by the agreement, of even kind, quality and quantify within each unit and among all unites involved
e. 5.) Are adequately contained, packaged, and labeled as the agreement may require
f. 6.) Conforms to the promises or affirmations of fact made on the container or label, if any.
g. Note: This tells us if there was a breach
4. Note: Strict liability – even if they try to produce merchantable goods, still liable 
v. Implied Warranty of Fitness for a Particular Purpose – 2-315 – Elements:
1. 1.) Buyer must have a particular purpose, not ordinary purpose 
a. Specific use by the buyer which is peculiar to the nature of his business (comment 2)
2. 2.) Seller must know or have reason to know of that purpose (comment 1)
3. 3.) Buyer must actually rely on seller’s skill/judgement to select goods
4. 4.) Seller must know or have reason to know of buyer’s reliance
5. Note: IT is more like an express warranty because they are negotiating
6. Breach: The warranty is breached if it’s not fit for the buyer’s purpose. 
d. Disclaimer of Warranties
i. Disclaimer of Express Warranty – 2-316(1)
1. Generally cannot be disclaimed 
ii. Disclaimer of Merchantability – 2-316(2) – Elements:
1. 1.) Disclaimer may be oral or written
2. 2.) Must contain the word “merchantability”
3. 3.) If written, must be conspicuous per 1-210(10)
a. Conspicuous: so written, displayed or presented that a reasonable persona against which it is to operate ought to have noticed it. Conspicuous terms include:
i. Heading in capitals letter, larger font, or in contrasting type, font or color to the surrounding text of the same or lesser size and
ii. Language in body in larger font, or in contrasting type, font, or color to the surrounding text of the same size or set off from surrounding text of the same size by symbols or marks that call attention to language 
4. 2-316(3)(a) Elements:
a. “As is” or “With all faults” 
b. Conspicuous 
iii. Disclaimer of Fitness Warranties – 2-316(2) – Elements:
1. 1.) Must be in writing and
2. 2.) Must be conspicuous 
iv. Disclaimer Based on Examination – 2-316(3)(b) – Elements:
1. Examination of goods or refusal to do so
a. Only if seller demands examination and must explain ramifications of not examining
2. Patent defects
3. Relevance of expertise of buyer
4. No warranty for defects that would have been revealed in exam
5. Comment 8
V. Breach
a. Anticipatory Repudiation
i. Refusal to perform before the performance is due
ii. Questions to ask:
1. What impact does the refusal to perform have on the other party’s obligation to perform?
a. Their obligation is discharged
2. When can the non-repudiating party sue for damages?
a. You can sue immediately. You don’t have to wait until performance was due to sue. 
iii. Measuring whether party has anticipatorily repudiated
1. Standard: Clear, definite, unequivocal manifestation of unwillingness to perform by words or conduct (2-610)
2. General rule: Request to modify the terms of contract is NOT an anticipatorily repudiation
iv. Retraction of Repudiation –2-611(1)
1. General rule: You can retract your repudiation
2. Exception: Unless the other party notifies you that they will treat your repudiation as such or that they have relied on the repudiation 
v. Right to Adequate Assurances of Performance
1. Right to Adequate Assurance of Performance – 2-609
a. Designed to help alleviate anxiety about whether their breach is significant enough to discharge obligation and terminate the contract. Helps measure how significant the breach is. Safe way to suspend performance so that it’s not a breach.
b. Elements:
i. 1.) When have reasonable grounds for insecurity 
1. Either party can have grounds for insecurity 
2. When is seller insecure about buyer’s performance?
a. Haven’t’ paid in the past under this contract (course of performance) or under prior similar contracts (course of dealings)
b. Language – exact words about not performing
c. Late payment
d. Failure to perform other obligations under this contract
e. Information about a reliable source about buyer’s financial failure
3. When is a buyer insecure about seller’s performance?
a. Language – exact words used by seller
b. Late delivery of goods
c. Failure to perform obligations under this contract
d. Partial delivery
e. Poor quality of the goods
f. Reliable information about the seller’s financial failure
ii. 2.) Can demand in writing adequate assurances of performance
1. Code isn’t very strict about this requirement
2. What kind of adequate assurances?
a. Financial statements
b. 3rd party who’s willing to back you
iii. 3.) Failure to provide adequate assurances of performance within no more than 30 days is a repudiation
1. Can treat the contract as terminated and sue for damages immediately 
VI. Is the contract unenforceable because the one who breached has a defense?
a. Statute of Frauds
i. Questions to Ask?
1. Does it fall into the statute? 2-201(1)
a. If it is a sale of goods for more than $500, it falls into the statute
2. Is there sufficient memorandum?
a. Elements: 2-201(1)
i. A writing that indicates a contract for sale
ii. Signed by the party against whom enforcement is sought, and
1. Endorsing a check would suffice
iii. State a quantity 
1. Bare bones writing to get you past the statute
2. This quantity will control even though others will be subject to proving them
3. *This is different than CL because CL requires all material terms*
3. Are there exceptions?
a. Merchant’s Exception 2-201(2)
i. Elements:
1. Between merchants
a. 2-104 – Both parties must be merchants
b. Doesn’t apply to consumer transactions
2. A writing in confirmation of a contract
a. An offer would NOT suffice
b. What to look for?
i. Language – something more than an offer
ii. Specific terms
iii. Parties
3. Sent within reasonable time after making the alleged agreement
4. Is received by someone with reason to know its contents
a. Only notice is required, not actual knowledge
i. 1-202 defines 
ii. Notice: Not that the person has actually read it, but that the sender has sent it in a way that conforms with reasonable business practices. Doesn’t matter if the other person didn’t read it.
iii. Knowledge: Actual knowledge
5. The writing is sufficient against the sender
a. Normally, we need writing to be signed by the person against whom enforcement is sought, but we don’t have this. This is why we need an exception
b. It could be used to get past SOF as to the sender – would meet 2-201 as to the sender
c. Requirements:
i. Sender’s signature
ii. Quantity
iii. Sufficient to indicate contract
6. The writing has NOT been objected to in writing within 10 days 
a. The objection must be to the very existence of a contract, not just the terms
b. Specially Manufactured Goods 2-201(3)(a)
i. Elements:
1. Goods are specially manufactured
a. Buyer has provided specification to the seller about what it is that she wants
2. Not suitable for sale to third party in ordinary course of seller’s business
a. Because they’re specially manufactured, they’re not generally able to be sold to others through ordinary course of business
3. Seller has made substantial beginning or made commitments for their procurement
a. Relied and made commitments based on the promise
4. Before notice of repudiation is received
a. Before buyer has made it clear that it didn’t want them
c. Judicial Admission Exception 2-201(3)(b)
i. If they admit the existence of a contract under oath in discovery, they can’t use SOF as a defense
ii. They don’t want to perpetrate perjury – if they say something under oath, they can’t later lie about it.
d. Partial Performance 2-201(3)(c)
i. 2 ways to get past SOF based on part performance:
1. (1) With respect to goods for which payment has been made and accepted, OR
a. Only makes the portion of the contract that has been paid for enforceable because that’s all we have evidence of.
i. *This is different from CL. CL makes the whole contract enforceable.*
2. (2) Goods have been received and accepted
a. Only makes the portion of the contract that has been received is enforceable because that’s all we have evidence of.
b. Accepting Physical Goods 2-606
i. Explained below 
3. Note: Possession does not mean acceptance
ii. Accepting Physical Goods 2-606
1. Acceptance occurs when buyer:
a. After a reasonable opportunity to inspect the goods signifies his intention to retain. Verbal confirmation that he will keep. (Regardless of conformity). 
b. Fails to make an effective rejection of the goods, after reasonable time to inspect. Silent and retains goods.
c. Does any act inconsistent with seller’s ownership 
i. If act is wrongful, it is acceptance only if ratified by seller
2. Acceptance of any part of a whole unit is acceptance of the whole unit.
e. CL Inclusion – 1-103
i. Allows courts who want to incorporate CL exceptions to SOF like reliance if they can’t use one of these exceptions.
1. Ex) Selling a car (consumer to consumer)
b. Impracticability – 2-615
i. Elements: 
1. Event has occurred after formation but before performance is due (supervening event)
2. Event makes performance impracticable due to:
a. Good faith compliance with foreign or domestic government regulation
b. For other reasons performance is impracticable
i. Increased cost, market fluctuations, collapse/increase of market do not count (comment 4)
3. Non-occurrence of the event is a basic assumption of the contract
4. Party has not assumed the risk by agreement or other circumstances
5. Seller gives buyer seasonable notice f delay or non-delivery
6. Note: Limited on its face to sellers. Courts will allow buyers to use it even though they won’t win/ 
c. Destroyed Goods 2-613
i. Closest thing to frustration of purpose
ii. Elements:
1. Goods have been damaged or destroyed
2. Contract requires that only these goods specified in the contract are to be used to fulfill the contract
3. Damage not due to either party
4. EX) If K says “seller’s grapes”, seller is not excused if his whole crop is damaged. If K specifically says “the grapes grown by this farmer on this plot of land,” it will be excused.
d. Modification – 2-209
i. (1) Doesn’t’ require consideration to be binding
1. All we need is the parties to agree
2. Must be done in good faith
ii. (2) Non-Oral Modification Clause: If the original agreement says modifications must be done in writing, the modifications must be done in writing and comply with SOF
iii. Policy: Things change so the terms of the agreement should be able to change along with them
VII. Formation of Internet Agreements – Both CL & UCC
a. Clickwrap
i. Requirements for enforcement: 
1. If it sufficiently provides the user reasonable notice of the agreement’s applicable terms and conditions. Can only reject if it’s nonconforming. 
b. Browsewrap
i. Requirements for enforcement:
1. Adequate notice of existence of terms, meaningful opportunity to review terms, notice that specific action manifests assent to terms, and the user takes the action specifid in the notice.
2. Would a reasonable person have been aware of the terms?
c. Shrinkwrap
i. Requirements for enforcement: 
1. Notice of terms and opportunity to reject the terms by returning the item
ii. Generally, the buyer makes the offer and the seller accepts by shipping or promising to ship. In cases of shrinkwrap, roles are reversed because the buyer must accept the terms that come with the item, therefore making the buyer the offeree. (This is the majority view)
iii. Add the case info Pro CD v Hill 
d. Rule: All material terms aren’t required as long as it describes a practicable process by which price is determined. 

VI. Was the Agent authorized to bind the Principal to this promise?
a. Agency Defined: Consensual relationship in which one person (agent), agrees to act on behalf and subject to the control of another person (Principal)
b. Question: 
i. Who’s actually bound by the terms of the contract?
ii. Who’s responsible? Who’s held to perform? Who will be liable?
c. Agent
i. Defined: The person acting on behalf of the principal
d. Principal
i. Defined: The main entity that you want to bind 
ii. Usually some kind of business entity
e. Types:
i. Actual Authority
1. Express Authority
a. Defined: Principal has expressly instructed Agent to take a particular action 
2. Implied Authority
a. Defined: Certain authority to act within matters that will be necessary to the operation of the business and execution of her job
b. Position/employment that Agent has gives Agent implied authority to execute contracts reasonably necessary to operation of business
ii. Apparent Authority
1. Defined: A principal may be legally bound by the actions of its agents if the principal has done or said something that leads the other party to reasonably believe that the Agent does indeed have actual authority to do the act in question 
2. Principal takes actions that lead the third party to believe that the Agent can bind the Principal
a. Not actions of Agent – it’s the actions by the Principal 
iii. Ratification
1. Defined: Agent has neither express or implied authority but principal ratifies the contract
2. Principal discovers the contract, understands the material facts and terms surrounding the contract, and approves it by performing and receiving the benefits of the contract



44

