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COURSE OUTLINE
I. AN INTRODUCTION TO THE STUDY OF CONTRACT LAW

A. (RST §1) Contract – A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty

(RST §2) Promise – a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made

(RST §4) How a Promise can be made – in words (oral or written) or may be inferred wholly or partly from conduct
	Promise made through conduct in Harvey v. Dow

(RST §205) Duty of good faith & fair dealing – Every K imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.

B. The 7 Big Contract Q’s
1. Which “law” applies?
· Common law? RST? UCC… (w/ CL backdrop)?
2. Was there an enforceable K b/w the parties?
· To reach valid formation: MA (O + A) and C
3. What are the terms of the K? (CH.5)
· What does it say? “…” mean? Duties? Conditions on the duty?
4. Did a party’s duty to perform arise? (Conditions)
· (HYPO) If keep house clean all summer, I’ll buy you pancakes Sat. after. No house clean, so my nonperformance not a breach. If a condition is met, there is a duty to perform.
5. If a party’s duty to perform arose, was it discharged?
· An event that occurs after contract formation that removes a duty… prevents performance…
· (HYPO) Supposed to rent you building, supervening event (earthquake, fire) prevents me from ability to perform.
6. If not discharged, was a failure to perform a breach? Material breach?
· Breach = failure to perform duty (nonperformance or faulty performance)
· (2x) A material breach by one party to a contract discharges the duty to the other party.
· (HYPO) Painter to paint my house Swiss coffee color for $5,000. Painter paints orange. Painter’s material breach discharges my duty to perform the $5,000 payment.
7. To what remedies is a party entitled?
· Typically the remedy is money damages…
Standard remedy = expectancy damages (“benefit of the bargain”).
· Standard remedy attempts to leave claimant in same position he would’ve been in if K was never breached.
· Incidental damages… consequential damages…
· Reliance damages; detrimental reliance on a promise
· Restitution damages
· Specific performance = when money cannot make up for what you would have gotten. Typical when K refers to something unique (every piece of real property is unique)
· (HYPO) Mona Lisa for $100M. Louvre breaches. I don’t want the money, I want the painting.



II. THE BASIS OF CONTRACTUAL OBLIGATION: MUTUAL ASSENT AND CONSIDERATION

A. Mutual Assent – objective conduct > subjective intent (meeting of minds)

FORMATION (MA + C):

(RST §17) Requirement of a Bargain – Formation of K requires a bargain in which there is a manifestation of MA to the exchange and a consideration

(RST §22) Mode of Assent (O+A) – The manifestation of mutual assent to an exchange ordinarily takes the form of an offer or proposal by one party followed by an acceptance by the other party or parties.

1. Intention to be Bound: The Objective Theory of Contract

(RST §21) Intention to be Legally Bound – Neither real nor apparent intention that a promise be legally binding is essential to the formation of a contract 

General Rule: Courts look at conduct (rather than subjective intent) b/w parties to determine whether there is intention to be bound for a K.
· Ray v. Eurice Bros
· P+D formed enforceable K. Both signed the K. Construction Company declines to build house, but they still have MA under reasonable person test.
· D had a duty to perform. D also had a duty to read. 

2. Offer and Acceptance in Bilateral Contracts

· Bilateral K formed by the exchange of promises
· Bilateral = promise to perform in the future
· The vast majority of Ks are bilateral Ks

· “Classic” Bilateral K Offer & Acceptance Scenario

Preliminary negotiation vs. rise of offer/acceptance
Does the communication seem to invite acceptance w/o anything more?
· Parties engage in preliminary negotiations (RST § 26)
· A manifestation of willingness to enter into a bargain not an offer when person making it must give further assent
· Lonergan v. Scolnick
· Ad: land for sale. 
April 8 letter by D; “P found property, decide fast, I expect fast buyers.” 
D sells land to third party.
· D never made an offer. Ad + letter = prelim negotiation w/ P1. Still interested? Vs. Offer
· Language of correspondence + form letter implication

· Offeror makes an offer (RST §24)
· An offer is the manifestation of willingness to enter into a bargain that invites acceptance with nothing more.

· Offeree can accept (RST §50)
· Acceptance of an offer is a manifestation of assent to the terms of the offer in a manner invited or required by the offeror 

· Did the offer terminate? (RST §36)

·  Offeree can reject offer (RST §38)
· Terminating power of acceptance

·  Offeree can counter-offer (RST §39)
· Purported acceptance that changes any terms
· A rejection + a new offer
· Original offeree becomes new offeror

· Offeree can do nothing 
· Lapse of time may terminate the offer

· Revocation by the offeror (withdrawal of offer)
· (RST §43) Indirect communication of revocation – Offeree’s power of acceptance terminated when offeror takes definite action inconsistent with an intention to enter into the proposed K and offeree acquires reliable information to that effect 
· Normile v. Miller (agent to P: “you snooze, you lose; property sold”)

· Death or incapacity of the offeror

· Exception to offer termination: If Option K applies to the offer

· (RST §25) Option Contracts: A promise that makes the underlying offer irrevocable during the option period
· Normile v. Miller
· P1 mistakenly thought he D’s offer had an option K 
· D’s C/O had no time for acceptance provision or a promise to hold the offer open for P1…

Unless the offer provides otherwise…an acceptance under an option K is not operative until received by the offeror (RST §63)
· CL: to be enforceable, must have separate MA + C
· Seems to go against mailbox rule

· (RST §37) Termination Exception for Option Ks: Power of acceptance under an option K not terminated by rejection, c/o, revocation, or death/incapacity of offeror, unless the requirements are met for a discharge of a contractual duty

· (RST §45) Performance in reliance of unilateral K offer

· Price Quotes generally not offers, they’re invitation to make offer

· Are ads offers?
· General rule: Ads are generally not offers. They’re invitations to make offers (avoids over acceptance)
· Lonergan v. Scolnick
· Lots of ppl in the mix = invitation to an offer
· DISTINGUISHED by Sateriale v. RJR + Cook v. Coldwell (lots of ppl in the mix = offer)

· Exceptions to general ad rule
· Joke/Jest/Drunk (not to point of incapacity)
· Leonard v. Pepsico
· Reasonable person wouldn’t think Harrier Jet was for sale
· Lucy v. Zehmer
· Acceptance made in jest 
· Reasonable for buyer to believe seller was serious + seller should’ve known that, past dealings b/w parties

· Language and specificity; no further communication needed (leaves nothing for negotiation)
· Sateriale v. RJR
· Cook v. Coldwell

· Bait and switch (intentionally misleading)
· Izadi v. Machado
· D’s deceptive ad w/ microscopic print at the bottom.

· No over acceptance problem
· Sateriale v. R.J.R - doesn’t face this problem
· Cook v. Coldwell - doesn’t face this problem
· (HYPO) 9/15 Exam Q; Laura faces this problem

· Mailbox Rule – Offer, rejection, C/O effective upon receipt
· (General) acceptance effective upon dispatch
· (Rare exception) offeree sends offeror conflicting responses
· Offeree sends rejection & later sends acceptance
· Whichever gets there first is effective
· Offeree sends acceptance & later sends rejection
· Acceptance effective unless rejection gets there first and offeror detrimentally relies on the rejection
· Offeree rejects first, I’ll sell to third party: this is detrimental reliance
· (HYPO) Sept. 15, 2016 Exam Q


· The possibility of multiple acceptances
· Sellers typically don’t make offers, they make invitation to offers. Sellers to retain “power of acceptance” to avoid multiple acceptances (leads to damages)
· Damages: specific performance / money damages
 
3. Offer and Acceptance in Unilateral Contracts

· Exchange of a promise for a performance
· Very few Ks are unilateral Ks (commissions; bonus programs; rewards; prizes; some ads)
· Here, offeror = promisor. Offeree accepts by fully performing.
· Full performance = K formation.
· Full performance acts as acceptance and consideration
· No liability on offeree if he non-performs or fails to complete performance
· No over-acceptance problem

· Generally, an offer can be accepted by promise or performance – not by performance only… 
(RST §32) Rule of Interpretation – UNLESS an offer unambiguously requires acceptance by performance only, offeree can accept by promise or performance


· Speculative performance – situations where it is unclear whether offeree CAN perform where offeror wants a performance, not a promise
· (HYPO) Lost dog, return to me for a reward
· Offeree can’t accept offer with a promise, it’s ridiculous

· (HYPO) Brooklyn Bridge; I’ll pay you $100 to cross bridge
· “I withdraw my offer” after offeree finishes crossing bridge
· Cannot revoke. There is an enforceable K. If offeree not given $100, offeror breaches.
· “I withdraw my offer” when offeree 1 step away from crossing bridge –  1 step starting on bridge
· Under CL, offer is revoked. “Free-Revocability” rule – offeror can revoke any time until offeree accepts by full performance
· Under Cook v. Coldwell case, offer is irrevocable
· If offer can be accepted by promise or performance, offer is accepted
· “I withdraw my offer” when offeree promises he’ll cross the bridge before starting
· If it’s not unambiguous how offer may be accepted; a return promise = acceptance
· If it is unambiguously requiring performance only, offer is revoked
· B. Bridge hypo summary:
· No K formation + neither party has a duty to perform until/unless offeree completes performance
· But if offeree can accept offer by promise, and does so, then both parties have a duty to perform. A breach if offeree doesn’t complete performance


To protect offerees from time and effort expended in reliance on an offeror’s promise, law limited offeror’s power to withdraw offer 

Until-Substantial-Performance-Revocability Rule – Offeror may not revoke an offer where offeree has made substantial performance
· Cook v. Coldwell (bonus program)
· D “bonus for ’91 to be paid on March ’92 + gotta be our employer until then for reward
· Under CL, this is valid revocation
· P had substantially performed in reliance of D’s offer. Offer irrevocable

· (RST §45) Option K created by part performance or Tender – (1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option K is created when the offeree tenders or begins the invited performance or tenders a beginning of it. (2) The offeror’s duty of performance under any option K so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer 

· (CASE) Sateriale v. RJR
· Camel cash program 

· Where an offer invites an offeree to choose b/w acceptance by promise and acceptance by performance, the tender or beginning of the invited performance is an acceptance by performance
Such an acceptance operates as a promise to render complete performance. (RST §62)

· (RST §45) If acceptance can ONLY be by performance:

· Offeree beginning performance makes offer irrevocable, but it’s not an acceptance. Offer becomes irrevocable if offeree begins performance, but offeror’s duty conditioned on offeree completing performance
· Exception – offeror can explicitly reserve the right to revoke
· (CASE) Sateriale v. RJR
· Offeror (D) waived that right. 
If it didn’t wave it, P would have no claim against D. 
However, D’s certain but not all of the CC catalogs stated that D could terminate CC program w/o notice…
· An “I will if I want to” promise” is unenforceable (illusory)
· Implied duty of good faith

· Offeree’s acceptance = complete performance
· Offeree can abandon performance prior to completion; offeree has no duty to complete performance

4. Incomplete Bargaining/ Postponed Bargaining: The “Agreement to Agree” (and the doctrine of indefiniteness)

· A K may be clearly incomplete – may not contain express terms governing various potentially important aspects of the parties’ relationship
· Under CL, parties had to agree on all material terms for court to enforce the K. If material term left open or missing, then no enforceable K
· UCC is much more liberal about open terms

· Incomplete Bargaining creates recurring problems in two contexts:
· Agreement to Agree	 |    Formal K Contemplated

· A to A: parties have agreed on some terms, but have specified one or more terms that are being left open for future negotiation

· Majority/CL Rule – when there is an A to A and a subsequent failure to reach agreement on that term, there is no enforceable K
· (RST §204) Minority Rule – When the parties to a bargain sufficiently defined to be a K have not agreed with respect to an essential term, the court may supply “a term which is reasonable in the circumstances”
(The modern trend regarding open terms)
· (RST §33) Certainty – (1) K formation requires that the terms are “reasonably certain”, meaning it is possible to determine (2) the existence of a breach and an appropriate remedy for breach. (3) Open or uncertain terms may indicate lack of assent to be bound
· Walker v. Keith
· Trial Ct. – fixed new rent at $125 per mo. (gap filled) (minority rule consistent w/ RST §204)
· App. Ct.  – Renewal option rental price language is ambiguous and indefinite, therefore a material term is open 
“comparative business conditions” too vague to create an objective method of price calculation; unworkable as a formula (local, national, those relating to lessee’s particular business?)
Renewal K unenforceable (CL; majority rule w/ regard to option lease renewals)

· UCC §2-204(3) (default “gap fillers”) – gap fillers supply open terms where the parties to an otherwise enforceable K have not agreed about certain terms:
· Price of goods (UCC §2-305)
· “open price term” will not prevent enforcement of a K if the parties intended to be bound
· If the parties later fail to agree on price, the court may enforce a “reasonable price”
· If one party has the power to fix the price, she must do so in “good faith”
If the parties provide that they intend not to be bound unless price is fixed or agreed, and it’s not, there  is no K and court won’t fix a “reasonable price”
· Mode of delivery (UCC §2-307)
· Place of delivery (UCC §2-308)
· Time of delivery (UCC §2-309)
· Time and place for payment (UCC §2-310)

*This rule is opposite of the CL agreement to agree rule*
*UCC very permissive of gap fillers when material terms are missing*

No UCC Gap fillers for:
· Subject matter of the K
· Quantity term

· FKC: Parties have agreed on the major terms of the agreement, but have not completed the process of executing a formal written agreement (they anticipate a formal written agreement in future)

· Letter of Intent: 3 Possible outcomes:

· Contract
· LOI is binding even though anticipated formal writing was never reached
· No Contract
· LOI is not binding; no K if anticipated formal writing was never executed
· Trial Ct. ruling in Quake v. A.Airlines
· Ex. “Parties do not intend this LOI to be contractually binding in any way… until the signing of a formal K… parties can break off negotiations prior to formal K execution.”

· Agreement to Negotiate in Good Faith in an effort to reach a K
· LOI is binding only as to promise to bargain in good faith toward the complete formal agreement
· Quake Construction, Inc. v. American Airlines, Inc.
· Justice Stamos concurrence

· Ambiguity (eventually leads to K or no K) – 
Parol evidence rule – case goes forward
· LOI indicates intention to be bound is ambiguous
· Quake Construction, Inc. v. American Airlines, Inc.
· April 18 Jones LOI to Quake language, “we have elected to award the K to your firm. A K agreement outlining the detailed T&C is being prepared shortly and will be available for your signature shortly.” No formal K ever came through
· Jones’ inclusion of a cancellation clause; court says this indicates there is something to cancel, otherwise no need for it if it’s not a K…

*Quake’s submission of the bid to do the work for the amount specified is an offer…did Jones accept?*



B. Consideration – a legal formality required in K law

FORMATION (MA + C):

Can be plead as an affirmative defense to K formation…

Formality is not essential to consideration; nor does formality supply consideration where the element of exchange is absent
Functions performed by legal formalities (consideration or statute of frauds)
· Evidentiary
· To provide evidence of a K in controversy
· Cautionary
· To encourage deliberation in making a K
· Channeling
· To mark or signalize the enforceable promise and provide a simple and external test of enforceability
· Interrelations of the 3 functions
· Functions overlap and reinforce each other

1. Consideration Tests: “Detriment/Benefit” test vs. Bargained-for-exchange

Start with BFE test: Apply traditional CL B/D Test only if you conclude no consideration under BFE test…

· Traditional CL: Detriment/Benefit” test
· Consideration = benefit to the promisor OR detriment to the promisee
Valuable consideration may consist either in some right, interest, profit, or benefit accruing to one party, or some forbearance, detriment, loss, or responsibility given, suffered, or undertaken by the other
· Detriment = promisee does or promises to do something (or not do something) that promisee was under no prior legal duty to do (or not do)
· Benefit = promisor obtains or is promised something to which promisor had no prior legal right
· Hamer v. Sidway
· Detriment to the nephew: he gave up a legal right to do something he wanted to do (gambling, smoking…)
· Therefore, there is sufficient consideration and he is entitled to the $5,000 from uncle’s executor

· Bargained for Exchange test – the modern formulation; 

· (Holmes) Consideration = “reciprocal conventional inducement, each for the other”
pro quid quo (something for something, this for that)
· RST §71(1): to constitute consideration, a performance or return promise must be bargained for
· RST §71(2): A performance or return promise is bargained for if it is:
· sought by the promisor in exchange for his promise & given by the promisee in exchange for that promise
· RST §72 BFE

· Pennsysupply v. American Ash

· Trial ct. thought AggRite was a conditional gift
· Promise to carry away your AggRite in exchange of you guys giving us AggRite
· D gave P AggRite
· P gave D cost avoidance (disposing hazardous waste)
· There was no bargaining, but there was an implicit exchange, nonetheless an exchange. So, there is 
consideration, and therefore an enforceable K

· Promise v. Conditional Gift
· An enforceable promise supported by consideration
· An unenforceable conditional gift, which takes the form of a promise but is not supported by consideration. Conditional gift is not enforceable
· (HYPO) Williston’s tramp
· If you go around corner to the store, you may purchase a coat on my credit
· Going around the corner to the store is a condition on the gift, not a BFE
· Plowman v. Indian Refining Co.
· Going to pick up the checks is a condition

· Donative Promise w/ BFE v. Purely Donative Promise
· An enforceable donative promise that is supported by consideration (BFE)
· Hamer v. Sidway
· PennsySupply v. American Ash

· An unenforceable “purely” donative promise that is not supported by consideration. Purely donative promise is not enforceable
General Rule: A promise to make a future gift for no consideration is unenforceable
· Dougherty v. Salt
· Aunt’s promissory note for $3k to nephew purely donative
· Reliance exception where promisee reasonably relies on the promise

· (RST §79) Adequacy of Consideration; Mutuality of Obligation
General Rule: Courts will not weigh the adequacy of the consideration

Exceptions: 
· Sham or nominal consideration  (Recital of consideration)
· Creates a rebuttable presumption of consideration, but does not conclusively establish consideration
· Facts are relevant
· Dougherty v. Salt
· Recital of consideration: “value received”
· Dohrmann v. Swaney
· Recital of consideration: “in exchange for your past and future services (the name change in Dohrmann’s children) and other good and valuable consideration…”
· Unlike past services, future services can count…
· Durbin v. Baker
· Recital of consideration: “Consideration of $10 & other good & valuable consideration, receipt and sufficiency of all of which is acknowledged”
· This creates rebuttable presumption of consideration, however, MDF did not assert facts to rebut presumption (malpractice)

· Grossly inadequate, shocking consideration
· Dohrmann v. Swaney
· Drake Tower apt. + 4 million in exchange for helping the Rogers’ name continue after her death by incorporating it in his child’s names
· Related to K formation defenses based on status or conduct, e.g. incapacity, fraud, and undue influence

· “Illusory” promise
· Promise in form that doesn’t obligate promisor to do anything
· (RST §77) An illusory promise is not consideration and a promise made in exchange for an illusory promise is unenforceable
· Dohrmann v. Swaney
· Promise regarding children’s name change is illusory b/c boys names can be changed again to eliminate “Rogers”…unlimited termination clause… no way to make the name change permanent
· A requirement to give notice to terminate is enough to make it not “illusory”
· A party who makes an illusory promise may still accept the offer by performance & duty of good faith often converts an otherwise illusory promise into consideration
· Durbin v. Baker
· “Agreement of termination &/or early retirement” MDF to pay Baker 5 yrs salary if Agreement “triggered”
· Baker’s promise to work there was illusory b/c he’s an at will employee, but promisor who makes an illusory promise can accept offer by promise or performance and Baker accepted by continuing to work at MDF, this was consideration, in exchange for salary for 5 yrs, therefore agreement enforceable
· MDF’s promise was not illusory. MDF could’ve terminated Baker at any time, but while Baker worked at MDF the Agreement was in effect & the payment was “triggered” so agreement is enforceable
· There was consideration for MDF’s promise b/c Baker provided a “benefit” to promisor, MDF
· (HYPO) If I am satisfied w/ the portrait, I’ll give you $500
· Sounds like an illusory promise but if you layer duty of good faith on it, it’s not illusory
· W/o duty of good faith, I’ll say I hate it b/c my kid’s tuition came, even though I really love it

Duty of good faith converts otherwise illusory promise into consideration
Duty of good faith:
	Limits promisor’s discretion regarding an otherwise empty promise
	Converts promisor’s illusory promise into consideration for a return promise
	Often makes Ks w/ otherwise illusory promises enforceable under K law

Examples… satisfaction clauses… output Ks & requirement Ks… exclusive dealing Ks

Past Consideration is not Consideration

· Past performance
· If a promise is given to compensate a promisee for promisee’s prior performance, that prior performance is not consideration for the promisor’s promise
· Past performance, which has already occurred,  can’t be an inducement for a current promise, so there is no exchange
· Plowman v. Indian Refining Co.
· Great Depression times…past employees remained on payroll, they just had to pick up their checks
· No enforceable K – the arrangement was gratuitious, w/o consideration. D can revoke whenever

· Pre-existing duty
· The performance of, or promise to perform a pre-existing duty is not consideration
· This consideration issue arises in the context of attempted modifications of a K
· Where parties exchange a new promise for a pre-existing duty, there is no consideration for the new promise
· (HYPO) Taxi / airport $70 ok, $100 not supported by consideration

Policy: K enforcement requires a real exchange, not a pretense of exchange

C.  K Formation Under Article 2 of the UCC

UCC laid on top of CL and RST rules; does not replace it
UCC trumps CL and RST

Big Q1: UCC only?	CL & RST only
              UCC w/ backdrop of CL + RST, but UCC trumps CL & RST
		(Ex.) UCC doesn’t define “offer” we draw on CL for that


1. Mutual Assent Under the UCC

· UCC Article 1 – General Provisions

· §1-304 Every K or duty w/in UCC Article 2 imposes an obligation of good faith in its performance and enforcement

· UCC has a duty to read

· “Contract” or “Agreement” are limited to those relating to the present or future sale of goods

· “Contract for Sale” includes both a present sale of goods and a K to sell goods at a future time

· UCC Article 2 – Sale of goods
· Sale is the passing of title from the seller to the buyer for a price
· Article 2 does not apply to leases or gifts
· Goods = “all things… which are movable”
· Manufactured goods
· Livestock
· Growing crops
Doesn’t include
· Money in which the price is to be paid
· Real property
· Services
· Various intangible rights

· UCC 2-204 Formation in General: (1) K for sale of goods may be made by conduct by both parties recognizing existence of such a K; (2) K for sale me by found even though time of making K is undetermined; (3) Even though 1 or more terms are left open a K for sale does not fail for indefiniteness if parties intended to be bound (LIBERAL)
· (1) – Jannusch v. Naffziger: payment (advising/consulting services and down payment + taking possession… ppl don’t allow others to drive off w/ their business unless P thought they had a K 

Article 2 applies even if neither party is a merchant. 
Ex. Selling bicycle at garage sale
But if a merchant is involved, other rules apply (ex. Firm offer). When both parties are merchants, UCC 2-207 applies…

· UCC 2-104 “Merchant” – person who deals in goods of the kind involved in the transaction or by occupation holds himself out as having knowledge or skill in regard to the practices of goods involved in the transaction
· (Exam Hypo chairs)
· (1) S is chair vendor
· (2) (J+N) owners of thriving gift and furniture boutique
· Brown Machine, Inc. v Hercules, Inc.
· Gottlieb v. Alps

· Predominant purpose test for hybrid transactions: determine whether UCC Art. 2 applies. Is sale of goods the more significant aspect of transaction? Or is the sale of goods ancillary and the sale of non-goods predominant? ANSWERING BIG Q1

· Jannusch v. Naffziger (festival food truck)
· Tangible assets (truck, equipment, etc.) predominate the rendition of services
· Under CL, w/ essential terms missing, likely to be no K here
· Trial court thinks we have an agreement to agree like in Quake Construction (LOI)
· Under UCC, we have subject matter and quantity here. Price and goods to be transferred are specified (UCC can gap fill reasonable terms)

· Princess Cruises v. General Electric
· Rendition of services predominant, parts incidental, therefore CL governs
· 3 Coakley factors  - language of K; nature of the business of the supplier; intrinsic worth of materials
· “Installation/Repair/Maintenance”
· Installation and Service Engineering Dept.
· PO and final price quote blend cost together
	
· UCC 2-205 Firm Offers – An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable for lack of consideration during the time stated (or reasonable period) (maximum 3 months) (can be renewed by offeror or offeree gives consideration)

· A (merchant) makes offer to sell goods to B stating in signed writing that this is a “firm” offer for 10 days
· UCC: offer irrevocable for 10 days
· No consideration required
· If no time stated, offer irrevocable for a reasonable time
· Used / refurbished tractor example

· UCC 2-206 Offer and Acceptance in Formation of K – (1) unless otherwise unambiguously indicated by language or circumstances
(a) Offer to make a K shall be construed as inviting acceptance in any manner and by any medium reasonable in circumstances
(b) An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either
a. By prompt promise to ship or
b. By the prompt or current shipment of goods

(2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance w/in a reasonable time may treat the offer as having lapsed before acceptance

Contemplates that an offer and acceptance mirror-image each other. Recall CL mirror image rule

2. Qualified Acceptance: “The Battle of Forms”

Dickered terms – the material terms negotiated through mutual bargaining (subject matter, quantity, price, delivery terms, name of buyer…)
Boiler-plate – pre-printed terms usually not consciously considered when forming Ks

Battle of forms common scenario: 
· parties negotiate “dickered terms”
· buyer sends seller an offer in a standard form Purchase Order w/ blanks filled in
PO includes dickered terms + other terms
· Seller sends buyer a purported acceptance in a standard form Acknowledgement Form, w/ blanks filled in
Dickered terms in AF match those in PO, but other terms in the AF vary from those in PO
· Parties perform: seller ships & buyer accepts goods
CL Rules regarding Battle of the Forms

· The “mirror image” rule – Acceptance must mirror the offer. Varying terms = C/O

The “last shot” rule – Terms of last form sent (c/o w/ varying terms) control if counterparty either:
	Explicitly accepts the c/o or
	Accepts the c/o implicitly by performing

· Princess Cruises v. General Electric
· CL governs here
· D’s terms of the K apply, b/c P accepted D’s c/o
· D’s limitation of liability clause (boilerplate), “were not responsible for consequential damages” in D’s final price quotation prevails b/c P accepted by conduct: P giving D permission to repair, paying, and not objecting to the terms

· UCC 2-207 Acceptance Varying Offer (BIG Q2/Q3) – (1) A definite expression of acceptance or written confirmation operates as an acceptance even though it contains terms additional to or different from those offered or agreed upon
UNLESS: Acceptance is expressly made conditional on assent to the additional or different terms

(2) Additional terms (or different) are to be construed as proposals for addition to the K. Between merchants, such terms become part of the K 
UNLESS:
(a) Offer expressly limits acceptance to terms of offer
(b) They materially alter it (MOST OFTEN APPLIES) or
(c) Notification of objection to them within a reasonable time after notice is received

· Brown Machine v. Hercules (trim press)
· Hercules = Buyer	Brown = Seller
· Brown’s price quote (not an offer; invitation to an offer) contained indemnity provision. Then telephone call discussion re payment terms
· Hercules’ written PO (offer) expressly limited acceptance to the offer 2-207(2)(a), offer contained no indemnity provision
· Brown’s AF had additional terms (indemnification provision), but b/c of 2-207(2)(a), 

· Gottlieb v. Alps
· 


D. Electronic and “Layered” Contracting (BIG Q2/Q3)

Economic theory (J. Easterbrook) drives this area of law in its direction…

Ducktails on UCC 2-207…

The Adequacy of Notice: how can we have formation w/o assent?
However, in the judicial opinions, it’s all about BIG Q3

Shrinkwrap terms (rolling Ks, layered Ks, “money now terms later” Ks):  
Seller’s contract terms are provided inside packaging for a product, which often is “shrinkwrapped” in plastic. 
How long you have until you can return it? (most important Q to find out in shrinkwrap terms)
Sometimes there is a notice on the outside of the package that warns the buyer: (1) the seller’s terms are inside the package; and (2) keeping the product constitutes the buyer’s acceptance of the seller’s terms.
The act of doing nothing is acceptance
Under RST, silence isn’t acceptance
Buyer typically is given a limited opportunity (e.g., only a certain number of days) to return the product if the buyer is unwilling to consent to the seller’s terms. 
In effect, the buyer of a shrinkwrapped good makes 2 separate contracting decisions. 
1.  The buyer decides to purchase the good, in exchange for payment. This decision is made without regard to the seller’s boilerplate terms.
  
2. When the buyer unwraps the good and can see the seller’s terms, the buyer makes a second decision, whether to assent to the seller’s terms. If buyer doesn’t assent, he must return the product(s)

At the time of purchase, buyer is not aware of seller’s terms (sort of like ‘bait and switch’), but is typically aware terms will be included inside
Defontes v. Dell
Clickwrap (clickthrough / click “I agree”) terms:
Seller’s terms are provided to the buyer during the buyer’s purchase of a good. 
To continue a pending purchase transaction, the buyer may be required to “agree” to the seller’s terms (either by checking or initialing a box). 
Some seller’s require the buyer to click through to the seller’s terms before allowing the buyer to check or initial the box (scroll down then you can click I agree)
Feldman v. Google
Browsewrap terms (most suspect type):
Internet provider’s terms of browsing an Internet site are provided on the provider’s website. 
Users of the site typically can locate the terms by navigating around the site and clicking on links. 
Users of the site typically are not required to check or initial a box to indicate the users’ consent to the terms. 
The site typically states that using the site itself constitutes the users’ consent to the provider’s terms.
Hines v. Overstock

Conceptualizations of FORMATION of electronic contracts:
1. MAJORITY VIEW. 
[Vendor delivers product w/ varying terms (proposal for additional terms); no K formation until end of the return period]
Vendor as the master of the offer and may invite acceptance by conduct

Examples: ProCD and Hill v. Gateway cases [Easterbrook]

· ProCD v. Zeidenberg
· Held buyer was bound by an agreement that was included in software packaging and later appeared when buyer first used the software
· Hill v. Gateway
· Held a buyer can accept and be bound by terms and conditions packaged w/ a product if the consumer is given the opportunity to reject the terms by returning the product and chooses not to do so


Conceptual approach to K formation: 

Seller (offeror) makes an offer by promising to ship/providing product/shipping product (with seller’s terms and conditions in packaging or otherwise provided to buyer); 

Buyer (offeree) accepts by keeping the product after seeing the seller’s terms/conditions. 
Under this conceptualization of formation, UCC 2-207 does not apply, because there is just 1 form (the seller’s “offer”) – hence there is no “battle of the forms.”
The buyer’s mirror image acceptance of the seller’s offer’s terms and conditions
Buyer is accepting not only the product, but all of the seller’s terms also. There is 1 form, provided by the seller, and that form dictates the terms of the contract. 

[UCC 2-207 CAN apply with only 1 form (e.g., if the form is a written confirmation that contains terms additional to or different from existing oral contract), but UCC 2-207 doesn’t apply if the seller’s terms are the OFFER and the buyer accepts all of those terms, because there would be no additional/different term.]
Timing of formation
Courts adopting this approach often conclude that the contract is fully formed at the moment in time when the buyer keeps the product past the stated return period.

In the alternative, Courts sometimes conclude that the formation occurs in steps over time, using the term LAYERED CONTRACTING:  (1) buyer accepts the offer to buy the product, not knowing of all of the seller’s terms/conditions and (2) buyer accepts the seller’s terms/conditions by not returning the product during the return period specified by the seller.

· Defontes v. Dell
· Arbitration clause in D’s shrinkwrap term (regarding computer sale of goods, UCC) unenforceable where consumer’s right to reject additional K terms is not clearly explained. “could return computer if not satisfied” is ambiguous
· Consumer has to know he can return the goods to reject the offer (P didn’t know)
· P had 3 chances to review the T&C agreement, but none were sufficient to give rise to contractual obligation

· Hines v. Overstock (vacuum; restocking fee)
· D’s arbitration clause unenforceable where vendor cannot show consumer was aware or had knowledge of its T&C. P needs  a notice
· Can’t see link to T&C w/o scrolling down, site did not prompt P to view T&C, did not provide reasonable notice to P
· (however if T&C was prominent, no need to expressly assent by clicking “I agree”
· Court cites Specht v. Netscape
	
· Feldman v. Google (pay per click ad)
· D’s forum selection clause is enforceable  b/c P had reasonable notice and manifest assent to clickwrap agreement.
· Link placed toward top of site
· Essential term of K missing, but D supplied a practicable method of determining the price of the K w/ reasonable certainty (bidder process)
· Courts consider parties in different way if they’re both businesses or repeat players…
· A bad deal for 1 or both parties is not a defense to K formation
· Basically, there is no excuse for not reading


2. MINORITY VIEW.

Examples: Klocek v. Gateway.
Buyer’s act of keeping the computer past 5 days was insufficient to show buyer agreed to the Standard Terms

More traditional conceptualization of formation:  

Buyer is the offeror, and Seller is the offeree. 

Seller accepts buyer’s offer by promising to ship/providing goods/shipping goods/taking payment. Contract is fully formed when seller accepts, for example by performing. See, e.g., UCC 2-206.
If the contract is based on the parties’ conduct -- not based on writings, UCC 2-207(3) applies.
If the contract is based on writings, when the seller later discloses additional seller terms to the buyer, the seller’s terms would not be part of the contract if the buyer is a nonmerchant. UCC 2-207. 
In a sale between two merchants, the additional term is a proposal for inclusion and must be analyzed under 2-207(2).
If the contract is oral (oral offer and oral acceptance), followed by seller sending the buyer a written term sheet:
The seller’s term sheet would be a written confirmation of the terms of the oral contract.  
If the seller’s term in the confirmation is different from the terms of the oral agreement, the seller’s term is not part of the contract.  
If the seller’s term in the confirmation is additional to the terms of the oral contract, analyze the additional term under 2-207(2). (Term is not part of the contract if one party is a non merchant and that party does not assent to the term.)
		Fact pattern of “written confirmation” to memorialize a prior oral K formation 







III. LIABILITY IN THE ABSENCE OF BARGAINED-FOR-EXCHANGE: RELIANCE ON GRATUITOUS PROMISES, UNACCEPTED OFFERS, AND THE PRINCIPLE OF RESTITUTION

If answer to big Q2 = YES, we go to subsequent Q’s (3, 4, 5…)

If answer to BIG Q2 = NO, we are not done… Is there an alternative theory of recovery?
	Party may be entitled to recovery w/o an enforceable agreement
	A court will enforce a promise despite absence of BFE on fairness grounds
	The big move made by RST §90 Promise reasonably inducing action or forbearance

A. Doctrine of Promissory Estoppel 
Family and commercial context (employee benefit or pension cases)

PE may make an offer irrevocable (substitution for consideration), or may be a way to recover

· Consider PE if a K is or may be unenforceable
· In pleadings, PE is an alternative theory of recovery (alternative to alleged breach of K)
· Claimants can argue in the alternative, making both breach of K argument and PE arguments

· Application of PE narrow in effect
· Functioning as substitute for consideration
· Provides relief for justifiable reliance on a promise given w/o consideration

· Application of PE broad in effect
· Functioning as independent theory of recovery

· Amount of recovery = the remedy justice requires

· RST §90 Promise reasonably inducing action or forbearance
(1) A promise
(2) Reliance on promise was reasonably foreseeable by promisor
(3) Actual “detrimental” reliance on the promise and
(4) Injustice can be avoided only by enforcement of the promise

· Harvey v. Dow (Theresa and parents home)
PE in context of the family
· Was D’s promise to make a gift of land to P actually a promise?
· Yes; in PE, the promise relied on by the promisee need not be express but may be implied by conduct
· Possession of land, substantial improvements to land, gives up homestead elsewhere…
· A promise can be a promise to make a gift sometime in the future
· P wants specific performance (every piece of real property is unique)

· Katz v. Danny Dare (voluntary retirement; pension) 
PE in commercial context
· A change in position in reliance of a promise is enough for detrimental reliance. (you don’t have to be worse or better off)
· P left D’s employment as a result of D’s promise
· Reliance on promise reasonably foreseeable
· D wanted P to retire, negotiated it for 13 months 
· Injustice can only be avoided by enforcement of promise
· P brain damaged, age 70…
· So, D bound under PE to continue making payments to P 
· Recall Plowman v. Indian Refining (promise of conditional gift) vs. Katz (enforceable promise) 

· Pop’s Cones v. Resorts (lease space for frozen yogurt shop)
· P wants recovery in reliance damages (RST §90 (1) – (4))
· D’s assurances that an agreement had been reached (95% there; my boss will agree)
· P terminated its lease elsewhere, placed equipment in store in reliance on this promise
· Reconcile this case w/ Quake Construction (tricky LOIs)

B. Pre-Acceptance Reliance, Option Ks, Statutory Limitations on Revocation

Look for reasonable reliance that creates unfairness

1. Option Ks

· RST §87(1)(2) Option Ks – (2) an offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option K to the extent necessary to avoid injustice (keep underlying offer irrevocable?)

· Berryman v. Kmoch
Narrow application of PE
· P signed a written option agreement w/ a recited consideration (threshold for consideration is low on option Ks) however, the $10.00 for consideration was never paid
· P sold to a third party, D fails to enforce option under PE or using PE as substitute for consideration
· So, option K was an “illusory” promise and P can freely revoke the offer

2. Pre-Acceptance Reliance (Offeree’s reliance on an unaccepted offer as limitation on revocability)

· CL

· PE does not make a subcontractor’s bid irrevocable even though the contractor may have relied upon it in submitting its bid to the owner. (This case has been overturned by Drennan…)
· Baird v. Gimbel (Minority view)
· Baird general contractor	Gimbel subcontractor
· SC erroneously half quotes linoleum amount
· An error that would be obvious that it’s a mistake
· GC wants the offer (bid submission) to be irrevocable, not an acceptance b/c GC doesn’t know if it will be awarded the project
· Use of sub’s bid in general’s bid not an acceptance of the offer. D was bargaining for an acceptance not a bid

· Drennan v. Star Paving (Majority view)
· Factually similar to Baird except here the bid was so low, but not too low to alert general contractor of some mistake
· Drennan = general contractor      Paving = subcontractor
· P used D’s bid to prepare its own bid and get awarded the K (reliance)
· So, P’s reliance on D’s bid isn’t acceptance, it just makes the offer irrevocable for a reasonable amount of time
· During this time, GC can’t go “bid chopping” or “bid shopping”

C. Doctrine of Restitution

Restitution as a recovery in the absence of a promise (unjust enrichment outside of promise world)

Goal: To restore to the transferor the money, property, or the value of property or services that were transferred, when it would be unjust to permit the recipient to retain what was received without paying for it.
Various terms developed to imply a contract, where there is no “express” contract (i.e., no contract based on WORDS that indicate the parties’ mutual assent to be bound).

Under a theory of “implied promise,” assumpsit expanded to cover NONCONSENSUAL transactions in which NO PROMISE WAS MADE IN WORDS.  A promise could be implied in two ways: 
(1) Contract (aka Express Contract):  “Where an agreement is arrived at by words, oral or written.”

(2) “Implied-in-fact:” based on the conduct of the parties, e.g., where the law implies a promise to pay a reasonable amount for services requested.
a. B w/ lawnmower looks at A inquiringly. A nods at B to mow loan.

(3) “Implied-in-law:” A legal fiction, created in the absence of evidence (words or conduct) of actual mutual assent by the parties, to prevent unjust enrichment.
a. A suffers from car accident injuries. B, a doctor drives by sees and performs medical services. A dies despite B’s best efforts to save A’s life. A’s estate is liable for the value of the benefit received as a result of B’s efforts.
The law of restitution is separate and distinct from the law of contract. 
 
Restatement (THIRD) of Restitution provides:
§ 20:	(Current version of §116 from RST 1st of Restitution)
We use a reasonable person standard to determine whether a benefit has been conferred.
“Protection of Another’s Life or Health
(1) A person who performs, supplies, or obtains professional services required for the protection of another’s life or health is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request.
(2) Unjust enrichment under this section is measured by a reasonable charge for the services in question.”
§ 21:
“Protection of Another’s Property.
(1) A person who takes effective action to protect another’s property from threatened harm is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request. Unrequested intervention is justified only when it is reasonable to assume the owner would wish the action performed.
(2) UE under this section is measured by the loss avoided or by a reasonable charge for the services provided, whichever is less.”
Illustration 1: Garage, at the direction of police, tows and stores a stolen car for 10 months while owner is located (and insurance co. is paid owner’s claim); garage can recover from the insurance co. the lesser of (1) its reasonable and customary charges for towing and storing the car or (2) the value of the car.”
§ 107:
“Effect of Existence of Bargain upon Right to Restitution
(1) A person of full capacity who, pursuant to a K with another, has performed services or transferred property to the other or otherwise has conferred a benefit upon him, is not entitled to compensation therefor other than in accordance with the terms of such bargain, unless the transaction is rescinded for fraud, mistake,, duress, undue influence or illegality, or unless the other has failed to perform his part of the bargain.
(2) In the absence of circumstances indicating otherwise, it is inferred that a person who requests another to perform services for him or transfer property to him thereby bargains to pay therefor.”
Use of Various Terms in KCP Cases and Notes.   
“[U]njust enrichment is an equitable principle mandating that one shall not be permitted to unjustly enrich oneself at the expense of another or to receive property or benefits without making compensation for them.”
Although courts and lawyers sometimes use the terms “Restitution” and “Unjust Enrichment” interchangeably, what we call unjust enrichment is the cause of action that gives rise to the remedy of restitution.
 “Quantum Meruit” as a synonym for unjust enrichment 
The focus is on the recipient’s gain (i.e., the value of the benefit conferred on the party who was enriched).
A “Good Samaritan” cannot recover in restitution because the Good Samaritan is assumed to confer the benefit gratuitously; thus it is not unjust to allow the party who was benefitted to keep the benefit without compensation. 
“Officious intermeddlers” are not allowed to recover in restitution for benefits conferred where they interfere and foist benefits on unwilling recipients.
Common restitution fact patterns:
Hospitals can recover reasonable charges for medical services provided to a patient who is involuntarily hospitalized, under state law, while suffering from mental incapacity. 		Pelo case.  
Same result if the patient were unable to legally consent because the patient is unconscious.
Professional rescuers, such as doctors, can recover reasonable charge for emergency services provided: Rst 3rd of Restitution § 20
A person who justifiably (based objectively on the circumstances) takes action to protect another person’s property is entitled to restitution to prevent unjust enrichment. Rst 3rd of Restitution § 21. 
Unjust enrichment is lesser of loss avoided or a reasonable charge.

· Elements of a cause of action for unjust enrichment:
1) P must have conferred a benefit on the D
a. In Commerce, stucco’d the wall
2) D must know of the benefit
a. In Commerce, they knew
3) D must retain the benefit
a. Yes they retained it; it’s part of the building
4) Circumstances are such that it would be unfair to the D to retain the benefit w/o paying fair value for it
a. The issue in Commerce
b. Whether it’s fair or unfair depends on 2 things: 1) whether commerce paid the GC; 2) whether subcontractor exhausted its remedies against GC 
c. Sub did not completely exhaust the potential recovery w/ the GC. Sub leap frogged by trying to recover from Commerce. Sub’s contracting part is GC.


D. Promissory Restitution (aka “Moral Obligation”)

· General Rule: Past consideration & moral obligation are not “consideration” to make a promise enforceable

· Where a promise is made in response to an act or forbearance previously undertaken, the promise cannot have been made part of a BFE
· Such a promise is not supported by consideration and thus is unenforceable

Cases illustrating this rule:
· Plowman v. Indian Refining
· Mills v. Wyman
· There was no direct benefit to promisor in Mills it was to promisor’s 25 yr old son who’s been living away

· Material benefit exception to General Rule: If a person receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is enforceable.

RST §86 Promise for Benefit Received

	Mills v. Wyman
	A gives emergency care to B’s adult son while the son is sick and w/o funds far from home. B subsequently promises to reimburse A for his expenses.		Promise not binding. No direct benefit to the promisor.

	Webb v. McGowin
	A saves B’s life in an emergency and is totally and permanently disabled in so doing. 1 month later B promises to pay A $15 every 2 weeks for the rest of A’s life, and B makes the payments for 8 years until he dies.	Promise is binding. There is a direct benefit to the promisor




IV. THE STATUTE OF FRAUDS

A. If the Statute of Frauds (SOF) applies and is not satisfied, the contract is voidable by the defendant, which renders the contract unenforceable by the plaintiff.
B. The SOF is a “defense” that can be asserted by a defendant in a contract suit.
1. For a defendant to prevail on a SOF defense the defendant must show that:
a) The alleged contract is “within” the Statute of Frauds; and
b) The SOF is not “satisfied.”
2. The defendant’s SOF defense will not be successful if the plaintiff can counter that either:
a) The alleged contract is not within the SOF, or
b) The SOF is satisfied.

C. The SOF (like other contract law “formalities”) serves several functions:
a) Evidentiary:  to provide evidence that the parties actually entered into a contract, and thereby reduce the risk of perjured testimony regarding spurious oral contracts.
b) Channeling:  to “mark” the enforceable promise and provide a simple external test of enforceability.
c) Cautionary:  to make parties aware that they are entering into a formal, legally significant agreement to which they will be bound.
D. Three big questions to ask in analyzing a SOF issue:
1. Is the alleged contract one of the types of contracts that is “within” the SOF?
2. If the type of contract initially is within the SOF, was the SOF “satisfied” by a “writing” “signed” by the party to be charged (i.e., the party against whom enforcement of the K is sought).
3. If the type of contract initially is within the SOF, and the SOF was not satisfied by a writing, does an “exception” to the SOF take the alleged contract “outside” (aka “without”) the SOF?
II. Determining whether a contract initially is “within” the SOF.
A. An alleged contract initially is within the SOF if it is one of the types of contracts that are specified as being within the SOF.
B. Rst §110 provides that the following types of contracts are within the SOF:
1. Ks for the sale of an interest in land/real estate (most states include leases longer than a year);
2. Ks that cannot be performed within one year of making the contract; 
3. Ks to be secondarily responsible for the debt of another (surety/guaranty);
4. Ks made “upon consideration” of marriage; and
5. Ks of estate executors or administrators of to perform decedent’s obligations.
C. More on the “one-year” category of contracts that are within the SOF:
1. A contract that, by its terms, cannot be performed within a year of its making is within the SOF.
2. This category includes any contract -- regardless of the duration of the performance -- in which the performance cannot be completed within a year of making the contract.
a) Example: On February 1, 2016, B enters into an oral contract with Forum Productions. The contract provides that B will give a 3-hour Valentine’s Day music performance at the Forum on February 14, 2017. The contract is within the SOF.
b) Although contracts to perform services are common examples of this category, a contract can be within this category regardless of the specific subject matter of the contract.
3. Many courts apply the “one-year” SOF rule narrowly; a contract is within the SOF only if it is logically impossible for the contract to be completed within a year from the making of the contract.
a) Examples:
(1) An employment contract with a 5-year employment term is within the SOF. 
(2) An employment contract with a “lifetime” employment term is not within the SOF; the contract would be completed within a year if the employee died within a year.
(3) A contract to pay a commission upon the completion of construction of a chemical plant in Saudi Arabia is not within the “one-year” SOF rule, despite the fact that it took nine years to build the plant.
(4) A more extreme example: A contract to transport a civilian to the moon in a privately owned spaceship is not within the SOF despite the fact that the odds of such a contract being completed within a year are almost zero – because it is logically possible (although perhaps not factually possible, using a reasonable person standard) that the contract could be completed within a year. 
(5) Contracts of no duration or indefinite duration are not within this category.
(6) If a contract otherwise is within the “one-year” SOF rule, the ability to terminate the contract within a year does not take the contract outside the SOF. 
D. UCC § 2-201 provides that contracts for the sale of goods for $500 or more are within the SOF. 

III. A “writing” that “satisfies” the SOF.  
A. Under the common law, enforcement of the contract requires a writing signed by the party to be charged (i.e., the person against whom enforcement in the case is sought).  The writing must identify the parties, the subject matter and the consideration given by both parties. If the writing only describes one side of the contract, it’s not satisfactory under the SOF.  
B. Restatement and common law rules.
1. Restatement rules:
a) Rst § 131: “[A] contract within the [SOF] is enforceable if it is evidenced by any writing, signed by or on behalf of the party to be charged, which 
(1) reasonably identifies the subject matter of the contract, 
(2) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and
(3) states with reasonable certainty the essential terms of the unperformed promises in the contract.
b) Rst § 132: “The memorandum may consist of several writings if one of the writings is signed [by the party to be charged] and the writings in the circumstances clearly indicate that they relate to the same transaction.
(1) Crabtree v. Elizabeth Arden
c) Rst § 133: “[T]he SOF may be satisfied by a signed writing not made as a memorandum of a contract.”


2. Additional common law rules regarding what constitutes a sufficient “writing.”
a) There is no particular formality needed for the writing as long as it contains the statute’s minimum content and signature.
b) The writing and signing do not need to be made with the specific purpose of evidencing the contract.
c) The writing does not need to be the joint product of the parties or even delivered to the other party.  
(1) It could be an internal memo or a document written for some other purpose, even a diary.
d) The writing does not need to be prepared at the time of contracting.
3. Additional common law rules regarding the requirement that the writing be “signed” by the party to be charged.
a) To defeat a SOF defense, a party trying to enforce the contract must establish that the party to be charged personally signed the writing or signed the writing through the authorized action of that party’s agent.
b) Some contracts will be enforceable against one party, but not against the other, due to the signature requirement.
c) A signature is any mark or symbol placed by the party on the writing with the intention of authenticating it (e.g., initials, letterhead, logo).
d) An electronic signature qualifies as a signature under the SOF.
e) If the evidence includes multiple pieces of paper or records: 
(1) Most courts just require that the various parts of the writing all seem to refer to the same transaction and that one part of the writing is “signed” by the party to be charged.
(2) Some courts require that the signed part of the writing refer specifically to the unsigned parts of the writing.
C. 
UCC § 2-201:  Requires a writing signed by the party to be charged that is sufficient to indicate that a contract for sale has been made between the parties.  The writing must contain a subject matter and a quantity term.
1. § 1-201(b) (43): “‘Writing’ includes printing, typewriting, or any other intentional reduction to tangible form. ‘Written’ has a corresponding meaning.”
2. § 1-201(b) (37): “‘Signed’ includes using any symbol executed or adopted with present intention to adopt or accept a writing.”
3. § 2-305 provides UCC rules for filling in a missing price term.
IV. Exceptions that take an alleged contract outside the SOF.
A. Restatement/CL exceptions.
1. Part performance/reliance regarding contract for the transfer of an interest in land.
a) Rst § 129 provides: “A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the SOF if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific enforcement.” 
2. Promissory estoppel. 
a) Rst § 139 provides: 
“(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the SOF if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.
(2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:
(a) the availability and adequacy of other remedies, particularly cancellation and restitution;
(b) the definite and substantial character of the action or forbearance in relation to the remedy sought;
(c) The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;
(d) the reasonableness of the action or forbearance;
(e) the extent to which the action or forbearance was foreseeable by the promisor.”
3. Rst § 130 provides an exception to the “one-year” SOF rule if the plaintiff has completed her performance. (Part performance is not enough to take such a contract outside the SOF.)
B. UCC exceptions to the SOF:
1. UCC § 2-201(2): Merchants confirmation exception.
a) In a transaction between merchants where one merchant orally places an order and the other sends a written confirmation, which is signed and states the quantity, the Statute of Frauds is satisfied for both (even though the ordering merchant hasn't signed and is the party to be charged) if the ordering merchant does not object to the confirmation within 10 days.
b) § 2-201(2) requirements for a writing to be enforced against the party who did not sign it:
(1) Both parties are “merchants”;
(a) § 2-104(1): “Merchant means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge of skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.”
(2) Within a reasonable time of the oral contract, one of the parties sends a written confirmation to the other,
(3) Which is “signed” by the sender and otherwise satisfies the statute as against the sender (§ 2-201(1));
(4) The recipient has reason to know its contents; and
(5) The recipient does not give written notice of objection to it within 10 days of receipt.
2. UCC § 2-201(3)(a): Where the seller has begun to make specially manufactured  goods for the buyer.
3. UCC § 2-201(3)(b): Where the party charged admits “in his pleading, testimony or otherwise in court” that a contract was made.
UCC § 2-201(3)(c): Payment for goods has been made and accepted, or goods have been delivered and accepted.


V. THE MEANING OF THE AGREEMENT: PRINCIPLES OF INTERPRETATION AND THE PAROL EVIDENCE RULE

Express Terms

A. Principles of Interpretation

B. The Parol Evidence Rule

I. “Parol evidence” (PE) is extrinsic evidence of negotiations (oral or written) that preceded or occurred at the same time as (“prior to” or “contemporaneously with”) the final written document, but were not incorporated into the final written document.
A. As the casebook notes, the PER is a one-way street:
1. It can operate to exclude parol evidence to add to or contradict the writing, but where the PE rule does not exclude parol evidence, that evidence may or may not be admissible under evidence law rules.
2. In other words, it can render parol evidence inadmissible, but cannot make parol evidence admissible.
II. Exceptions to the PE rule.
A. The PE rule does not exclude PE that is offered to explain (aka interpret) the writing. Rst § 214(c), KCP p. 413.

B. Evidence (oral or written) of negotiations that followed a final written document is not PE, so the PE rule does not render such evidence inadmissible. KCP p. 413-14.

C. The PE rule does not exclude evidence that is offered to establish that the agreement was subject to an oral condition precedent. Rst § 217, KCP p. 414.

D. The PE rule does not preclude admissibility of evidence of mistake (typos or mistake as to subject), fraud, duress, illegality, lack of consideration – i.e., to establish that the K is invalid (i.e., unenforceable).  Rst § 214(d), KCP p. 414.

E. The PE rule does not preclude admissibility of evidence regarding grounds for granting certain equitable remedies. Rst § 214(e), KCP p. 415.

F. The PE rule does not preclude admissibility of evidence offered to establish a “collateral” agreement between the parties. Rst § 216(2)(a), KCP pp. 415-16.
III. 
PER.
A. If the writing is “completely integrated” (aka “final” and “complete”), PE cannot be admitted to contradict or add to the terms of the writing.
1. Rst rules:
a. § 213(1): “A binding integrated [final] agreement discharges prior agreements to the extent that it is inconsistent with them.”
b. § 215: “Except as stated in [§ 214], where there is a binding agreement, either completely or partially integrated, evidence of prior or contemporaneous agreements or negotiations is not admissible in evidence to contradict a term of the writing.”
c. § 216(1): “Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated.”
d. If the writing is final, PE cannot be admitted to contradict the terms of the writing, whether the writing is complete or incomplete (or said another way, whether the writing is completely integrated or partially integrated).
e. Under the Rst, all disputed terms are classified as either a “contradictory” term or a “consistent additional” term.
2. UCC § 2-202: PE cannot be admitted to contradict a completely or partially integrated writing.
3. If the PER would exclude evidence, consider applicability of exceptions to the PER.
B. If the writing is “partially integrated” (aka “final” but “incomplete”), PE cannot be admitted to contradict the terms of the writing, but can be admitted to add to the writing, under both the Rst and UCC § 2-202(b).
1. If PER would exclude evidence of a contradictory term, consider applicability of exceptions to the PER.

C. Also, if the agreement is not in writing, or if the writing is not a final writing, the PER does not apply and does not bar admissibility.
IV. 
How do we know when an agreement is “integrated” (aka “final”) and when it is “completely integrated” (aka “complete”) as opposed to “partially integrated” (aka “incomplete”)?
A. What does “final” or “integrated” mean?
1. Rst § 209(3): “Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.”
B. What does “complete” or “completely integrated” mean?
1. Rst § 210: 
a. § 210(1): “A completely integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement.”
b. § 210(2): “A partially integrated agreement is an integrated agreement other than a completely integrated agreement.”
i. An agreement that the parties intended to be the final expression of some, but not all, of the terms of the agreement is partially integrated.
2. UCC § 2-202 comment 3 provides that an agreement is completely integrated if the writing omits a consistent additional agreed term “that, if agreed upon” “would have certainly been included in the document.” 
3. Rst § 216: 
a. § 216(2): “An agreement is not completely integrated if the writing omits a consistent additional agreed term which is:
(a) agreed to for separate consideration, or
(b) such a term as in the circumstances might naturally be omitted from the writing.”
b. Consider whether the disputed term is beyond the scope of the writing.
i. Rst § 213(2): “A binding completely integrated agreement discharges prior agreements to the extent they are within its scope.” 
ii. Think about whether, given the nature of the agreement, the parties would naturally have left out the disputed term.
iii. Under Rst § 216(2)(a), a disputed term might be the subject of a separate K.  
C. What evidence does the court consider in determining whether the writing is “final” and “complete?”
1. This issue is an issue of law, not fact. 

a. The trier of fact (e.g., a jury) will not hear the PE unless the court first determines – as a matter of law -- that the PE is admissible. 

b. If there is no jury, the court might hear PE conditionally, on the admissibility issue, and only consider the PE to determine the terms of the agreement if the PE is admissible.

2. Rules that apply to writings with a “merger clause” (aka “integration clause”).
a. Example of a merger clause, KCP p. 411: “Entire agreement. This document constitutes the entire agreement of the parties and there are no representations, warranties, or agreements other than those contained in this document.” 
b. Some courts hold that a “merger clause” is conclusive proof of integration.

c. Most courts hold that a “merger clause” is presumptive (but not conclusive) proof of integration.

d. Rst § 216 Comment e (KCP p. 412, not in Supp.) provides that a “merger clause does not control question of integration.”

e. UCC § 2-202, Comment 1(a) (KCP p. 412 and in Supp.) provides that § 2-202 “definitely rejects” “[a]ny assumption that because a writing has been worked out which is final on some matters, it is to be taken as including all the matters agreed upon. . . .”

3. Two general approaches to determining whether a writing is final and complete: 
a. “Four corners” (aka “plain meaning,” “classical,” “Williston,” or “Willistonian”) approach.
i. Look only to the face of the writing to determine whether the agreement is complete. If the writing looks complete and specific and doesn’t say “draft,” the writing is presumptively integrated. Over time, this approach has come to be the minority approach.
ii. Note regarding the “interpretation” exception to RER: Courts that use the four corners approach will admit PE to interpret the K only if the language in the K is vague or ambiguous.

(A) Courts sometimes refer to the “ambiguity prerequisite” for admitting PE for the purpose of interpreting the K.

b. Rst (aka “modern,” “Corbin,” or “Corbinian”) approach:
i. § 209(3): “Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.”
ii. § 214(b): “Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish . . . that the integrated agreement, if any, is completely or partially integrated.”
iii. This means that the Rst approach permits consideration of evidence other than the face of the writing – including the PE – to determine whether the agreement is completely or partially integrated.
iv. Under this approach, a court could hear PE as to whether the parties used language that had a special meaning to them that is not apparent from the face of the contract.
v. Over time, this approach has become the majority approach.
vi. Practice note: California follows this approach.
V. Order of basic PER analysis:
A. Is the evidence PE?
1. If the evidence is PE, apply the PER.
2. If the evidence is not PE, the PER does not apply.
B. If the evidence is PE, is the writing final?
1. Determine whether the writing is final. Consider the following evidence on this question:
a. Depending on the jurisdiction, the face of the writing, or
b. All evidence, including the PE.
2. If the writing is not final, PE can be admitted.
C. If the writing is final, is the PE being offered to contradict or add to the writing?
1. If the PE is being offered to contradict the writing, it cannot be admitted (regardless of whether the writing is completely or partially integrated).
2. If the writing is final and the PE is being offered to add to the writing, is the writing complete?
a. Determine whether the writing is complete. Depending on the jurisdiction, consider the following evidence on this question:
i. The face of the writing, or
ii. All evidence, including the PE.
b. Also, consider whether the PE may be beyond the scope of the writing (a naturally omitted term or term exchanged for separate consideration).
c. Effect of the writing being completely integrated: PE cannot be admitted to add to the writing.
d. Effect of the writing being partially integrated: PE can be admitted to add to the writing.

VI. SUPPLEMENTING THE AGREEMENT: IMPLIED TERMS, THE OBLIGATION OF GOOD FAITH, AND WARRANTIES

Implied Terms

A. Rationale for Implied Term

· UCC 2-306(2) – a lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale 
· Wood v. Lucy Lady
· Court implied a duty on P to use reasonable/best efforts on D’s behalf to maintain “business efficacy”
· This keeps P’s promise from lack of mutuality (from being illusory)


· UCC 2-309 – (1) The time for shipment or delivery or any other action under a K in this Article or agreed upon shall be a reasonable time…
(3) Termination of a K by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.
· Leibel v. Raynor
· Is there a term of required reasonable notification implied in this distributor deal (UCC) K? Yes. This is the minimum protection either party should have when terminating an ongoing sales agreement.
· Dealer may need time to recoup its investment, seek alternative arrangement, and dealer compelled to keep a large inventory on hand

Implied terms don’t override express terms; they gap fill


B. The Implied Obligation of Good Faith
· Good faith means honesty in fact and the observance of reasonable commercial standards of fair dealing. Or, not acting in bad faith…

· Cases go both ways on the issue of whether there is a separate cause of action for breach of implied duty of good faith.
· Good faith has often been treated not so much as an independent source of duty, but as a guide for construction of terms in an agreement (that is, whether there is a breach of K)

· Seidenburg v. Summit Bank


· Requirement Ks: buyer agrees to purchase all of a particular good or service it requires from one seller
· Output Ks: seller agrees to sell all its output of a particular good or service to one buyer
· UCC 2-306(1) – A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.
· RST §228 (Rule of Interpretation) – When it is a condition of an obligor’s duty that he be satisfied w/ respect to the obligee’s performance or w/ respect to something else and it is practicable to determine whether a reasonable person in the position of the obligor would be satisfied, an interpretation is preferred under which the condition occurs if such a reasonable person in the position of the obligor would be satisfied.
This renders an ambiguous satisfaction clause to be placed under the objective test
· Satisfaction Clauses
2 approaches: (1) Standard of reasonableness (objective) often employed where “commercial quality, operative fitness, or mechanical utility are in question”
(2) standard of “honest” dissatisfaction (subjective) often employed where “personal aesthetics or fancy” are at issue
· [bookmark: _GoBack]Morin Building v. Baystone
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