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[bookmark: _Toc468028574]Q1. WHAT “LAW” APPLIES TO THE ALLEGED AGREEMENT? (COMMON LAW/CASE LAW OR UCC)
1. [bookmark: _Toc468028575]Predominant Purpose Test for Mixed / “Hybrid” Transactions 
a. If goods/services mixed use the predominant purpose test. 
i. Is the sale of goods the more significant aspect of the transaction? (UCC)
ii. Or is the sale of goods ancillary and the sale of non-goods predominant? (CL/Res only)
iii. Minority: Gravaman Test examining the allegation of breach – is the complaint focusing on the goods or the non-goods of the contract?  Problematic – often causes of action have multiple complaints spanning both goods and non-goods
b. [bookmark: _Toc468028577]Princess Cruises v. General Electric Co. 
i. Example of the predominant purpose test. (In that case the contract was primarily for services & the UCC did not apply.)
c. [bookmark: _Toc468028576]Jannusch v. Naffziger (food concession truck)
i. Example of predominant purpose test – food concession business was primarily it’s assets – truck, trailer & equipment so UCC applied
ii. Example of essential terms agreed upon (price and items) but other terms indefinite and no written contract.   Formation by conduct.
iii. Example – contract fails the Statute of Frauds requirement that it be in writing, but is still enforceable because it comes under 2 exceptions (K admitted and UCC part performance goods & payment accepted)

[bookmark: _Toc468028578]A. UCC with a background of Common Law & Restatement
1. If the rules are different in UCC & common law /restatement -> UCC trumps … there’s not a UCC rule for everything
a. If UCC applies to a K, CL still fills in gaps where there are no UCC rules.  UCC §1-103(b).
2. Goods are moveable goods (definition in UCC §2-105 below)
3. [bookmark: _Toc468028579]§2-104 Merchant Definition 
a. (1) “Merchant” means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved 
b. UCC applies if neither party is a merchant 

[bookmark: _Toc468028580]B. Common Law & Restatement
1. Contracts for services, real property
2. Hybrid contracts that are primarily for services (goods are incidental as in Princess cruises v. GE)
[bookmark: _Toc468028581]Q2. HAVE THE PARTIES ENTERED INTO AN ENFORCEABLE K?
[bookmark: _Toc468028582]A. Mutual Assent
[bookmark: _Toc468028583]1. Intention to be Bound
a. [bookmark: _Toc468028584]§21. Intention to be Legally Bound
i. Manifestation of intent to be bound (can be verbal, written, conduct) by both parties = mutual assent.  
b. [bookmark: _Toc468028585]§22. Mode of Assent: Offer & Acceptance
i. (1) The manifestation of mutual assent to an exchange ordinarily takes the form of an offer or proposal by one party followed by an acceptance by the other party or parties.
ii. (2) A manifestation of mutual assent may be made even though neither offer nor acceptance can be identified and even though the moment of formation cannot be determined. 
c. [bookmark: _Toc468028586]Objective Theory of Contract Formation  
i. Objective theory Looks to whether a reasonable person in the position of the party who seeks to enforce the K would conclude that a K has been formed.
ii. “objective theory” of contract obligation, by which one is ordinarily bound or not bound, not by her “secret intent” to that effect, but by the reasonable interpretation of her words and actions. (Holmes)
iii. [bookmark: _Toc468028587]Ray v. William G. Eurice & Bros., Inc. (pg 31)
1. D contracted to build P's home.  Several negotiations with lists of specifications before final contract. When D realized the specified terms in K he didn’t like them & refused to build the house.  D stated he didn’t agree to those terms (even though incorporated by reference in the contract), he meant to agree to different terms.
2. Illustrates objective theory of mutual assent -> objectively Eurice bros signed the contract 
3. Use objective theory to determine mutual assent (not subjective)
4. Intent to be bound by something other than what you agreed to isn’t a defense 
5. Duty to read what you sign
[bookmark: _Toc468028588]2. Offers
[bookmark: _Toc468028589]a. Offer
1. [bookmark: _Toc468028590]§24.  Offer Defined
a. To be an offer (rather than an offer to negotiate) the offer must be such that the offeree only needs to accept (rather than take further action) in order to enter into a contract. (Look to see if the offer is a promise)
b. Offeror is “master” of offer and can specify time, manner, etc offer must be accepted §60
c. Joke offers – use the reasonable person test, would a reasonable person know that an offer was meant as a joke (or was not a joke). 
d. UCC does not explicitly define an offer so the CL/Rst definition applies 
2. [bookmark: _Toc468028591]Offers must be explicit 
a. [bookmark: _Toc468028592]Lonergan v. Scolnick
i. Land purchase dispute in which P & D went back and forth via letter and P elected to purchase D’s land not timely and without explicit offer.  D had already sold it to someone else.  4/8 letter not an offer – answers P’s questions & states if interested act fast.  Statement re intent to have buyer in next week clearly indicates intention to sell to first comer.  
ii. Illustrates that an offer must be explicit & invite only acceptance
iii. Demonstrates mutual assent – both parties have to agree to the same thing
iv. Mailbox Rule - (offer and rejection have to be received, but acceptance is effective as soon as it’s dispatched ie: mailed)
3. [bookmark: _Toc468028593]§32. Invitation of Promise or Performance
a. Restatement rules §32- Unless an offer unambiguously requires acceptance by performance only, Offeree can accept by promise or performance
i. Generally, an Offer is construed as an Offer that can be accepted by promise or performance – NOT by performance ONLY
ii. For an Offer to be interpreted as “an Offer to form a Unilateral K,” the Offer must unambiguously indicate that performance is the ONLY way to accept.
iii. This allows courts to interpret offers as bilateral … (even though most offers ambiguous as to whether they can be accepted by promise or performance)
4. [bookmark: _Toc468028594]§ 2-204: Formation in General - UCC
a. An agreement may be made in any manner – including conduct.  The moment of formation and terms may be uncertain & there can still be an enforceable agreement (does not fail for indefiniteness) if the parties intended to form a contract. 
5. [bookmark: _Toc468028595]§ 2-206: Offer and Acceptance in Formation of K – UCC 
a.  (1) acceptance can be in any manner & medium reasonable (unless acceptance manner specified in offer).  Offers to buy goods for prompt shipment can be accepted by promising to ship goods or shipping conforming or non-conforming goods. Non-conforming goods are not an acceptance if seller notifies buyer they are an accommodation (so no breach).
b. (2) if accepting by performance must notify – or buyer can consider offer lapsed if not notified in reasonable time. 
c. Generally a bare price quote is not an offer (it can be with the kind of specificity in the advertisements rule) so the buyer is the offeror and the seller is the offeree as in (1)(b) above.  Note the conduct of shipping has legal consequences under article 2.
d. assumes that the acceptance mirrors the offer
e. conforming goods – acceptance mirrors offer
f. non-conforming goods – (goods don’t meet specifications of K) 
i. ship without notifying buyer non-conforming goods are being shipped as an accommodation shipment is an acceptance (but technically in breach)
ii. ship with notifying buyer non-conforming goods being shipped as accommodation – not an acceptance, so is effectively a new offer & buyer can accept or send back non-conforming goods (sellers would do this in order to not be held liable for breach of contract)
[bookmark: _Toc468028596]b. When Effective
1. [bookmark: _Toc468028597]General rule: Offer, rejection, Counter Offer are effective upon receipt (restatement 63, 65, 66)
2. [bookmark: _Toc468028598]General rule: Acceptance is effective upon dispatch (mailbox rule) §63
a. Requires that the acceptance is in the manner & medium invited by the offer (and done properly)
b. Exception: if option applies to underlying offer, acceptance is effective upon receipt §63
c. Offeror can specify RECEIPT = acceptance 
d. Rare exception: offeree sends conflicting responses (rejection then acceptance) – whichever arrives first is effective 
e. Rare exception: offeree sends conflicting responses (acceptance then rejection) – acceptance is effective UNLESS: rejection gets there first & offeror detrimentally relies on the rejection (ie: prop sale – sells to 3rd party) 
[bookmark: _Toc468028599]c. Ads – Is an ad an offer? 
1. [bookmark: _Toc468028600]No (general rule). 
a. Usually no – in order to be an offer in an ad “there must ordinarily be some language of commitment or some invitation to take action without further communication”; §26 cmt. b
b. Price quotes are not generally offers.  
c. Rule solves the potential problem of over acceptance 
2. [bookmark: _Toc468028601]Exception: Sufficiently Definite
a. Lefkowitz – fur stole case illustrates exception to general rule ad is not offer – they stated price, quantity and process for allocation (first come, first served)
b. To be an offer an ad must be sufficiently definite, including quantity and the offeree must be identified (i.e., first come first served)
3. [bookmark: _Toc468028602]Exception: Bait & Switch
a. [bookmark: _Toc468028603]Izadi v. Machado (Gus) Ford
i. Ad for minimum trade in value with super fine print qualification.  Looks at the ad language and determines it’s an offer as a reasonable person would interpret it & the prominent thrust v the tiny qualification. 
ii. General rule is ad is not an offer – but here it is an offer as that’s what the language of commitment or ad invites offeree to take action without further commitment (no negotiation) and what a reasonable person would conclude upon reading it
iii. An ad is an offer if an ad is a bait and switch exception - where “bait and switch” advertising ­suspected, public policy “ought to justify a court in holding deceptive advertising to be an offer despite the seller's …intent not to make any such offer”
4. [bookmark: _Toc468028604]Except:  Invitation for performance 
a. Rst 2d 26 cmt b: Ad is not an offer, but exception if language of commitment or ad invites take action w/out further commitment.
b. [bookmark: _Toc468028605]Sateriale v. R.J. Reynolds Tobacco Co. 
i. RJR (Camel cigarettes) operated a "Camel Cash" rewards program for several years & sent out an announcement they were ending the program at x date.  When customers tried to use their saved notes there was no merchandise to exchange them for.
ii. Problem of over acceptance – no, they were trying to drive up demand 
iii. whether the advertiser, in clear and positive terms, promised to render performance in exchange for something requested by the advertiser, and whether the recipient of the advertisement reasonably might have concluded that by acting in accordance with the request a contract would be formed.
iv. advertisements have been held to constitute offers where they invite the performance of a specific act without further communication and leave nothing for negotiation
5. [bookmark: _Toc468028606]Revoking an ad that is an offer:
a. In the case of an advertisement offer (sign in window, newspaper ad, sign on trees) offers must be revoked in a manner substantially similar (new sign, new ad, etc…) to how it was advertised. 
[bookmark: _Toc468028607]d. Termination of Offers
1. [bookmark: _Toc468028608]§36 Offeree’s Power of Acceptance is terminated by: 
a. Rejection or counter offer by offeree
b. Lapse of time
c. Revocation by the offeror 
d. Death or incapacity of the Offeror, or 
e. Indirect communication of Offeror’s revocation to offeree (words OR conduct that is inconsistent with intention to enter K)
2. [bookmark: _Toc468028609]§38 Rejection
a. Rejection or “manifestation of intent not to accept” terminates offeree’s power of acceptance unless offeror intends differently.
3. [bookmark: _Toc468028610]§39 Counter Offers 
a. Counter-offer is a purported acceptance with different terms. 
b. Counter-offer is a rejection & terminates power of acceptance. (Unless offeror manifested contrary intention or counter offer manifests a contrary intention of the offeree.)
c. §39(1) & §59 are where the mirror image rule comes from 
d. [bookmark: _Toc468028611]Normile v. Miller 
i. P made an offer to purchase D's home on a preprinted form where he filled in the blank that the offer must be accepted by 5 pm the next day.  D returned the offer with substantive changes to terms including payment terms.  P neither accepted or rejected to real estate agent - left to think about it.  P's agent made an offer later that day with another client.  D accepted.  Agent told P house was sold and "you snooze you lose."  P went to agency with signed form and cash deposit & attempted to purchase home.
ii. Illustrates counter offer 
1. power of acceptance created by an offer will be terminated by offeree’s rejection, or by revocation
2. acceptance must be unequivocal and unqualified to form a contract
3. a qualified acceptance is a counter offer
iii. No consideration for the purported option contract 
iv. Action that was inconsistent with offer has to be communicated to offeree in order to terminate offer - so, “you snooze, you lose” is what terminated the offer §43
4. [bookmark: _Toc468028612]§43 Indirect Communication of Revocation
a. Offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with offer and offeree knows about it. 
b. Normile v. Miller “you snooze you lose” 
5. [bookmark: _Toc468028613]§59 Purported Acceptance Which Adds Qualification
a. A reply to an offer which purports to accept it but is conditional on the offeror’s assent to terms additional or different from those offered is not an acceptance but is a counter offer.
b. Normile v. Miller 
i. D made a counter offer – did not accept P’s terms
6. [bookmark: _Toc468028614]EXCEPTION: Option contracts: 
a. Rst 2d § 37: “Notwithstanding §§ 38-49, the power of acceptance under an option contract is not terminated by rejection or counter-offer, by revocation, or by death or incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty.” (effectively option makes the offer irrevocable during the option period)
[bookmark: _Toc468028615]e. Revocation of Offers
1. [bookmark: _Toc468028616]Freely Revocable -  Common Law
a. Offers are freely revocable until acceptance. 
b. Offeror can revoke any time until Offeree accepts by completing performance
c. CL: substantial performance exception (Cook v. Coldwell)
2. [bookmark: _Toc468028617]Initial Performance Exception- Restatement  
a. Rst §62 (not in your Rule book)
i. “(1)  Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance . . . is an acceptance by performance.
ii. (2)  Such an acceptance operates as a promise to render complete performance.” 
b. § 45: Where an offer invites an Offeree to accept by rendering a performance and does not invite a promissory acceptance, offer becomes IRREVOCABLE if Offeree BEGINS performance; but Offeror’s duty is conditioned on Offeree completing performance
c. Under §§45 once an offeree begins performance the offer become an option contract and irrevocable.  Offer is not accepted until complete performance is rendered. 
3. [bookmark: _Toc468028618]Substantial Performance Exception - CL
a. Offeror can revoke until Offeree “has made substantial performance.”
b. [bookmark: _Toc468028619]Cook v. Coldwell 
i. Realtor sues for promised bonus she was not paid after leaving firm after completing promise.  D changed terms after P had already substantially performed and D knew it, so terms can’t be changed – substantial performance made offer irrevocable – P completed performance under original terms and was thus owed promised bonus. 
ii. Difference between substantial performance terminating right to revoke and acceptance.  In Sept, Cook had substantially performed so Coldwell could no longer revoke.  Cook did not accept until completing staying employed at Caldwell through end of 91. 
iii. An offeror can no longer revoke the offer once an offeree has undertaken substantial performance.  Rest. §45(1) – becomes an option contract after promisee begins performance. 
4. [bookmark: _Toc468028620]Reservation of Right to Revoke
a. Offeror can explicitly RESERVE the unrestricted right to revoke. RJR C-Note case.
b. If Offeror reserved the unrestricted right to revoke, did Offeror waive that right?  RJR C-Note case.
5. [bookmark: _Toc468028621]Option Contracts Exception
a. Execution of a valid & enforceable option contract makes an offer irrevocable for the duration of the option
i. Normile v. Miller 
ii. Berryman v. Kmoch
6. [bookmark: _Toc468028622]§2-205 UCC Firm Offers 
a. are not revocable for a reasonable time up to 3 months unless supported by consideration
b. are the UCC equivalent to option contracts 
c. must be made by merchants 
d. must be signed 
[bookmark: _Toc468028623]f. Option Contracts
1. [bookmark: _Toc468028624]§87 Option Contract 
a. To have an option contract – you need a separate contract for an option contract & under the common law it requires mutual assent and consideration 
i. Consideration is separate consideration from that of the underlying contract
ii. Under CL/Rst there is a lower consideration threshold for option contracts than for other types of contracts. (less concern with “sham” or nominal consideration)
b. Rst §25: An enforceable “option contract” requires an Offeror to hold an offer open (i.e., not revoke) for the period of time specified in the option contract.
c. Rst §87(1) An offer is binding as an option contract if it:
i. Is in writing;
ii. Is signed by the offeror (i.e., the offeror of the offer made irrevocable by the option K);
iii. “[R]ecites a purported consideration” for the making of the offer; and
iv. proposes an exchange on fair terms within a reasonable time.
d. Rst §87(2) an offer the offeror should reasonably expect the offeree to rely on before acceptance is binding as an option K if the offeree relies on it. Requires:
i. Promise offeror should reasonably expect to induce action or forbearance by offeree before acceptance
ii. Promisee actually relies on offer before acceptance
iii. Binding as option k to extent necessary to avoid injustice. 
e. Option contracts: Rst 2d § 37: “the power of acceptance under an option contract is not terminated by rejection or counter-offer, by revocation, or by death or incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty.” (effectively option makes the offer irrevocable during the option period)
f. Rst §63: “Unless the offer provides otherwise . . . an acceptance under an option contract is not operative until received by the offeror.”  (Dispatch is the general rule & this is an exception.)
2. [bookmark: _Toc468028625]§45 Option Contract Created by Part Performance or Tender 
a. Restatement §45 – Where an offer invites an Offeree to accept by rendering a performance only and does not invite a promissory acceptance, offer becomes IRREVOCABLE if Offeree BEGINS performance; but Offeror’s duty is conditioned on Offeree completing performance.
i. Offeree beginning performance makes offer irrevocable but is not an acceptance.  (Unless, Offeror explicitly reserves power to revoke.) 
ii. Acceptance is still complete performance.  
iii. Offeree has no duty to complete performance (can abandon) 
b. Only for invitations to enter into a unilateral contract (§32 acceptance choice allows you to accept by performance but … – you need unambiguous evidence that an offer is an offer to enter into a unilateral contract before §45 applies.) 
[bookmark: _Toc468028626]g. Firm Offers UCC §2-205
1. Merchant’s offer in writing that states it will be held open/irrevocable/is a firm offer is not revocable for lack of consideration for a reasonable time NO LONGER THAN 3 months.  
a. Offer must be in writing 
b. Offeror must be a merchant
c. Separate section must be signed by offeror 
d. Offer firm for a reasonable time no longer than 3 months. 
e. Can be a firm offer for longer than 3 months if supported by consideration 
2. Offer must be FROM a merchant, but does not need to be to a merchant. 
3. If supported by consideration, firm offers may continue for as long as the parties specify.
a. If not parties can renew for another 3 months after 3 months. 
4. Firm offers must be separately authenticated (e.g. the clause must be initialed)
5. Firm offers are the UCC version of an option contract.  BUT: 
a. Not a separate contract
b. Don’t require consideration (can be open longer with consideration)
6. Supplements (doesn’t replace) CL option K rules. Requires:
a. Offer to buy or sell goods by a “merchant” (with respect to the transaction at issue)
b. Be in a signed writing (electronic signature ok)
c. Gives assurance to the offeree that it will be held open
d. If the assurance is contained on a form supplied by the offeree, the offeror must sign the assurance separately. 
[bookmark: _Toc468028627]h. Incomplete bargaining 
1. [bookmark: _Toc468028628]§33. Certainty
d. CL: Under common law parties have to agree on ALL material terms to have an enforceable contract. 
e. Rst §33. Certainty – the material terms must be specified or there is no contract.   Restatement allows for some gap filling when it is clear that the parties intended to be bound. 
2. [bookmark: _Toc468028629]Agreement to Agree
a. Agreement to Agree: Parties have agreed on some terms, but have specified one or more terms that are being left open for future negotiation
b. The agreement to agree is not a binding contract.
c. [bookmark: _Toc468028630]Walker v. Keith
i. D leased lot to P for 10 years with a renewal clause.  “rental will be fixed in such amount as shall actually be agreed upon by the lessors …” P gave notice to renew but parties unable to agree on rent.  
ii. The terms of an extension or renewal, under an option therefor in a lease, may be left for future determination by a prescribed method, as by future arbitration or appraisal; but merely leaving the terms for future ascertainment, without providing a method for their determination, renders the agreement unenforceable for uncertainty.
1. General rule on option lease renewal – agreement to agree is not an enforceable contract (renewal option has to have the $ amount of rent OR a formula to determine it)
iii. Agreement to Agree example with material terms not specified, so no enforceable contract. 
3. [bookmark: _Toc468028631]Formal Contract Contemplated (Negotiating in Good Faith)
a. Formal Contract Contemplated: Parties have agreed on the major terms of the agreement, but have not completed the process of executing a formal written agreement (parties anticipate they will execute a formal written agreement in the future)
b. whether a contract is formed in such cases turns on the factual question of whether the parties intended to be contractually bound at the point when they agreed in principle, or only if further negotiations proved successful (UCC & Restatement) (Quake v. American Airlines)
c. [bookmark: _Toc468028632]Quake Construction v. American Airlines, Inc. 
i. P provided construction bid & D a letter of intent with cancellation clause (if unable to work out subcontracts) & mention of formal contract but no formal written contract.  Letter included building specifications. Parties move forward as if there was an executed contract – D announces P is General in a public forum & construction is to begin within days. Then D cancels. 
ii. Is the letter of intent from Jones to Quake is an enforceable contract such that a cause of action may be brought by Quake?  Yes cause of action can be brought - remanded for finding of fact to see if the parole evidence shows the parties intended to be bound.
iii. Formal Contract Contemplated example
d. Letter of Intent (Quake) 3 possible outcomes:
i. Contract – letter of intent is binding even though anticipated formal writing was never executed.
ii. No Contract – LOI not binding; no K if anticipated formal writing was never executed
iii. Agreement to negotiate in GOOD FAITH in an effort to reach K – LOI is binding only as a promise to bargain in good faith toward the complete formal agreement. 
4. [bookmark: _Toc468028633]Duty of Good Faith
a. Formal contract contemplated situations with at least some material terms agreed upon.  
b. Parties should be neither completely free (to withdraw for any reason whatever), nor completely bound (should they later be unable to agree).


[bookmark: _Toc468028634]3. Acceptance
[bookmark: _Toc468028635]a.  Acceptance Rules 
1. [bookmark: _Toc468028636]§50 Acceptance of Offer Defined; Acceptance by Performance; Acceptance by Promise
a. (1) Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.
b. (2) Acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise. 
c. (3) Acceptance by a promise requires that the offeree complete every act essential to the making of the promise.
d. CL: acceptance by performance requires complete performance 
e. Under §50 acceptance can be by promise or performance & beginning performance operates as a promise to complete performance 
i. §50 beginning performance -> promise to complete performance
ii. CL -> no obligation to complete performance after beginning 
f. Acceptance must be unequivocal and unqualified to form a contract. Normile v. Miller 
2. [bookmark: _Toc468028637]§62 Beginning Performance is a promise to complete performance 
a. “When offer invites choice between acceptance by performance or promise - tender/beginning performance is acceptance by performance and operates as a promise to complete performance”
b. When offeree can choose between acceptance by performance or promise – beginning performance operates as a promise to complete performance (& makes offer irrevocable). 
3. [bookmark: _Toc468028638]§60 Acceptance in Specified Manner 
a. When there is a manner specified by the offer the acceptance must be in the specified manner
4. [bookmark: _Toc468028639]Effective upon Dispatch – the Mailbox Rule 
a. Acceptances are effective upon dispatch - Requires that the acceptance is in the manner & medium invited by the offer (and done properly)
b. Exception: if option applies to underlying offer, acceptance is effective upon receipt §63
c. Offeror can specify RECEIPT = acceptance 
d. Rare exception: offeree sends conflicting responses (rejection then acceptance) – whichever arrives first is effective 
e. Rare exception: offeree sends conflicting responses (acceptance then rejection) – acceptance is effective UNLESS: rejection arrives first & offeror detrimentally relies on the rejection (ie: prop sale – sells to 3rd party) 
5. [bookmark: _Toc468028640]Mirror Image Rule
a. Mirror image: gives a “varying” acceptance the effect of only a counter-offer, preventing the contract from being made on the terms of the original offer.  For a purported acceptance to be an acceptance it must exactly mirror the offer (or it is not an acceptance, it’s a rejection and counter offer).  The mirror image rule favors sellers because they typically send out the last form – which would be a counter offer – so their terms would prevail.  
b. Cases: Normile v Miller, Princess Cruises
6. [bookmark: _Toc468028641]Last Shot Rule 
a. Last shot: determines when a counter-offer was accepted. A party implied assent and thereby accepted by “conduct indicating a lack of objection” to it. – Implied assent. (tends to favor sellers as they typically send out the last form)
b. Princess Cruises v. GE
7. [bookmark: _Toc468028642]§59 Purported Acceptance Which adds Qualifications 
a. Purported acceptance with differing terms is a counter offer and terminates offeree’s power of acceptance. 
b. [bookmark: _Toc468028643]Normile v. Miller 
i. D’s returning of the offer with substantive changes to terms including payment terms was a counter offer. 
1. a qualified acceptance is a counter offer
8. [bookmark: _Toc468028644]§2-204 Formation in General UCC  
a. Formation under the UCC may be made in any manner sufficient to show agreement, including only conduct.  Does not fail for indefiniteness if terms missing and moment of formation unclear.  (as long as subject matter and quantity term present & agreed upon).  UCC gap fills missing terms.
9. [bookmark: _Toc468028645]§2-206 Offer & Acceptance – UCC Acceptance Mirrors Offer 
a. (1) Unless otherwise unambiguously indicated by the language or circumstances
i. (a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;
ii. (b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.
b. (2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.
i. This is a default rule that applies unless there are facts that are contrary (i.e. specified acceptance manner)
ii. Generally a bare price quote is not an offer (it can be with the kind of specificity in the advertisements rule) so the buyer is the offeror and the seller is the offeree as in (1)(b) above.  Note the conduct of shipping has legal consequences under article 2.
iii. (2) you need to notify the offeror that acceptance has occurred.
iv. assumes that the acceptance mirrors the offer
v. conforming goods – acceptance mirrors offer
vi. non-conforming goods – (goods don’t meet specifications of K) 
1. ship without notifying buyer non-conforming goods are being shipped as an accommodation shipment is an acceptance (but technically in breach)
2. ship with notifying buyer non-conforming goods being shipped as accommodation – not an acceptance, so is effectively a new offer & buyer can accept or send back non-conforming goods (sellers would do this in order to not be held liable for breach of contract)
[bookmark: _Toc468028646]b. §32 Choice between Promise OR Performance 
1. Unless the offer unambiguously specifies the offeree can choose between promise & performance. 
2. Bilateral Contracts – an exchange of promises in which each party promises to do something for the other. (reciprocal commitments) 
a. Offeror – makes offer to exchange performances  
b. Offeree - Accepts offer by making a promise to perform in the future 
3. Bilateral contracts exchange promise for promise; unilateral exchange a promise for performance. (promise is a promise to perform in the future)
4. Distinguish between Bilateral (Promise) and Unilateral (Performance) contracts by:
a. look for “speculative performance” situations where it is NOT clear whether Offeree CAN perform; where Offeror wants a performance, not a promise (lost dog poster, real estate goal)
b. Look for offers requiring the Offeree substantial time, trouble or expense (ie complete Iditarod in x time)
c. Examples: commissions, bonuses, rewards, prizes, some advertisements
[bookmark: _Toc468028647]c. Acceptance by Performance (Unilateral Contract) Rules 
1. CL: acceptance by performance requires COMPLETE performance to have acceptance. 
2. Restatement §§32, 45, & 62 (most relevant sections for unilateral contract formation) 
a. §32 – can accept by promise or performance unless offer unambiguously specifies
b. §45 – once performance by acceptance begins offer is irrevocable 
c. §62 – When offer invites choice between acceptance by performance or promise - tender/beginning performance is acceptance by performance and operates as a promise to complete performance
3. Unilateral Contracts: 
a. One party “offers” to commit herself to some performance if and only if the other party first “accepts” by actually rendering their performance 
b. Classical contract law views the offeree’s rendering of actual performance as both the consideration and the acceptance
c. Common law offer is freely revocable up until the completion of performance 
i. Brooklyn Bridge hypothetical – under common law 1 step away from completion can be revoked…(might owe damages if benefited from bridge crossing) 
ii. Cook v Caldwell CL substantial performance exception (depends on jurisdiction)
iii. Acceptance is complete performance.
d. An offer for a unilateral contract cannot be accepted by a promise – lost dog reward poster
4. [bookmark: _Toc468028648]Cook v. Coldwell Banker/Frank Laiben Realty Co.
a. Realtor sues for promised bonus she was not paid after leaving firm after completing promise.  D changed terms after P had already substantially performed and D knew it, so terms can’t be changed – substantial performance made offer irrevocable – P completed performance under original terms and was thus owed promised bonus. 
b. Difference between substantial performance terminating right to revoke and acceptance.  In Sept, Cook had substantially performed so Coldwell could no longer revoke.  Cook did not accept until completing staying employed at Caldwell through end of 91. 
c. CL exception: An offeror can no longer revoke the offer once an offeree has undertaken substantial performance.  
d. Rest. §45(1) – becomes an option contract after promisee begins performance. 
5. [bookmark: _Toc468028649]Sateriale v. R.J. Reynolds Tobacco Co. 
a. RJR (Camel cigarettes) operated a "Camel Cash" rewards program for several years & sent out an announcement they were ending the program at x date.  When customers tried to use their saved notes there was no merchandise to exchange them for.
b. Mutuality of obligation is not part of a unilateral contract (if even an aspect of contract law)
c. Illustrates when an advertisement can be an offer & Rst. §45(1) – 
i. If the statement, properly interpreted, calls for the performance or commencement of performance of specific acts, action in accordance with such an interpretation will close a contract or make the offer irrevocable.
d. RJR argued its promise was illusory, but court found the advertisements and catalogs were not illusory.
e. Consumers accepted by performance. 
[bookmark: _Toc468028650]d. Qualified Acceptance – “The Battle of Forms” 
1. [bookmark: _Toc468028651]§2-207 Additional Terms in Acceptance of Confirmation UCC
a. (Acceptance varying offer – acceptance varies terms of offer – applies only when offer and acceptance do not mirror each other.)
b. Unlike CL & Rst – this is not a counter offer.  
c. Dickered terms (the main terms of a contract (price, quantity, etc…)) can’t be varied.  
d. §2-207(1) acceptance with varying terms is still acceptance unless acceptance includes an “unless clause” in which it’s only an acceptance if offeror agrees to new terms – in which case it’s a counter offer. 
e. §2-207(2) between merchants new terms become part of the K unless offeror objects before (limits acceptance to offer terms), or after, or the terms materially alter the K. 
f. §2-207(3) conduct establishes K; terms are any written terms both parties agree on & gap fillers. 
g. This tends to arise in situations where a confirmation letter/email of an oral agreement has added terms that were not discussed, the closing adds information like “rush” or “ship by x”, or when the parties use different forms for sale and acceptance/acknowledgement forms with preprinted terms that differ from the other party’s. 
h. Varying term can be a new term or a different term (different, ie: offer says all express and implied warranties apply, & acceptance says none of them do)
i. Method for determining which terms are an enforceable part of the contract are under Q3. 

[bookmark: _Toc468028652]B. Consideration 
[bookmark: _Toc468028653]1. Consideration Definition: 
a) A legal formality required by contract law in order to enforce a contract.   
b) Courts don’t typically examine the adequacy of consideration (or attempt to ensure it’s even) … but consideration has to be present 
c) Consideration is something given in exchange for a promise or in a reliance upon the promise. Something which has been delivered before the promise is executed, and, therefore, made without reference to it, cannot properly be legal consideration. 
[bookmark: _Toc468028654]2. Bargained for Theory of Consideration (BFE) 
a) Most consideration is solved under bargained for exchange (if not try benefit/detriment) – Bargained for Exchange test is the way to find existence of consideration
b) Holmes: Consideration is “reciprocal conventional inducement, each for the other;” concept of quid pro quo (something for something; this for that)
a. One promise induced the other 
c) Rst § 71(1): To constitute consideration, a performance or return promise must be bargained for.
d) Restatement §71(2) states simply that a “performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.”
e) [bookmark: _Toc468028655]Pennsy Supply, Inc. v. American Ash Recycling Corp. of Pennsylvania 
a. P obtained free, but defective paving material & sought recovery for having to dispose of it as it’s hazardous waste. 
b. Example of bargained for theory of consideration
c. In this case the exchange was implicit instead of explicit – there was no bargaining, but there was an exchange. (P alleviated the need for D to pay for disposal by taking the material)
d. the court holds that consideration requires a benefit to the promisor or a detriment to the promisee, but one that is bargained for. – this does not require that the parties actually bargain with each other, but the court uses the Holmsian test of reciprocal conventional inducement
e. The bargain theory of consideration does not actually require that the parties bargain over the terms of the agreement. What is required is the reciprocal inducement, the benefit for the detriment and the detriment for the benefit.   
f) [bookmark: _Toc468028656]Benefit / Detriment Test (rarely used common law test) 
a. Consideration = benefit to the promisor OR detriment to the promisee
b. Detriment = promisee does or promises to do something (or not to do something) that promisee was under no prior legal duty to do (or not to do)
c. Benefit = promisor obtains or is promised something to which promisor had no prior legal right 
d. [bookmark: _Toc468028657]Hamer v. Sidway
i. Uncle promised nephew 5k (in 1880s) he abstained from drinking, smoking, & gambling, etc. until 21.  Nephew did and then Uncle agreed to hold his $ in trust, then Uncle died. 
ii. Illustration of benefit/detriment test (no benefit to uncle, but detriment to nephew)
iii. In general a waiver of any legal right at the request of another party is a sufficient consideration for a promise.
[bookmark: _Toc468028658]3. Adequacy of Consideration
a) General Rule: Courts will not weigh the “adequacy of the consideration.”  Williston & Rst 2d  §79
b) [bookmark: _Toc468028659]§79. Adequacy of Consideration; Mutuality of Obligation
a. If the requirement of consideration is met, there is no additional requirement of:
i. (a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or
ii. (b) equivalence in the values exchanged; or 
iii. (c) “mutuality of obligation.”
b. A recital of consideration creates a rebuttable presumption of consideration.  
c. Even if recited some types of purported “consideration” are invalid & render the K unenforceable:
i. Dougherty v. Salt (Sham consideration); Dhormann v. Swaney (gross inadequacy); Marshall Durbin Food v. Baker (illusory promise & acceptance by performance); Plowman v. Indian Refining (past performance); pre-exiting duty. 
c) Exceptions: 
a. [bookmark: _Toc468028660] “Sham” or “nominal” Consideration Exception
i. [bookmark: _Toc468028661]Dougherty v. Salt
1. Aunt promised nephew 3k upon death or sooner because he was a good boy
2. Promise was a gift not a contract as there was no consideration & a promise to make a future gift for no consideration is unenforceable 
3. Purely donative promise example  
4. A “sham” recital of consideration is no consideration at all. 
ii. Williston’s Tramp:  If a rich man promises to buy a “tramp” a coat if he goes around the corner to the store, the walk to the store is not consideration.  The coat is a conditional gift. 
b. [bookmark: _Toc468028662]“grossly inadequate”, “shocking” Consideration Exception 
i. Often related to contract formation defenses based on status or conduct, e.g., incapacity, fraud, and undue influence. Rst 2d §79 cmt. e.
ii. [bookmark: _Toc468028663]Dohrmann v. Swaney
1. P was the neighbor of an elderly woman & upon her death presented to D (executor) a contract for her apartment & contents & $4 million for adding her surname to the middle names of his minor sons. 
2. [W]here the amount of consideration is so grossly inadequate as to shock the conscience of the court, the contract will fail.
c. [bookmark: _Toc468028664] “Illusory” promise Consideration Exception 
i.  “Illusory” promise = a promise, in form, that, in substance, requires nothing of the promisor.
1. I’ll do it if I feel like it… also unlimited I can cancel at any time for any reason without notice clauses are also held to be illusory promises
ii. [bookmark: _Toc468028665]§77. Illusory and Alternative Promises
1. Illusory promise is one where the promisor reserves the choice of performance (if I feel like it)
2. An illusory promise is not adequate consideration and foils contract formation unless there is acceptance by performance. 
3. Duty of Good Faith often converts an otherwise illusory promise into consideration.  (Duty of good faith exists to limit the discretion to treat the other party unfairly.  Like Wood v. Lady Duff-Gordon)
iii. [bookmark: _Toc468028666]Marshall Durbin Food Corp. v. Baker
1. D had a contract to be paid 5 years of salary if certain events happened – they did.  P did not want to pay, claimed D’s promises were illusory. TC found not promise of remaining employed but act of remaining employed was the consideration.  
2. Recitation of consideration creates a rebuttal presumption of consideration and P did not rebut the presumption. 
3. Example of promisor making an illusory promise, but accepting by actions. (He accepted by continuing to work at MDF)
iv. The presence of an illusory promise does not destroy the possibility of a contract. Instead, it may create a unilateral contract, and ‘the promisor who made the illusory promise can accept [it] by performance 
d. [bookmark: _Toc468028667]Past performance Consideration Exception
i. “Past performance” (current promise can’t be the inducement for the promisee’s past behavior) (promissory restitution - alternative, not enforceable contract grounds, that a promise based on past performance has limited enforceability) 
ii. [bookmark: _Toc468028668]Plowman v. Indian Refining Co. 
1. Ps were former employees of D who were promised pensions for life (1930s) and D stopped paying.  
2. Example of past performance not being consideration. (Ps argued both past performance and going to the office to pick up their checks as consideration, but court used Williston’s tramp example to show this was a conditional promise, not an enforceable contract. 
e. [bookmark: _Toc468028669]Pre-existing duty Consideration Exception
i. “pre-existing duty” –The performance of or promise to perform a pre-existing duty is not consideration.  Usually arises in the context of attempted modifications to a contract. Where parties exchange a new promise for a pre-existing duty, there is no consideration for the new promise.  
[bookmark: _Toc468028671]C. Electronic & Layered Contract Formation
[bookmark: _Toc468028672]1. Definitions: 
a. Shrinkwrap terms: purchaser orders something and takes possession of it. After removing packaging purchaser has opportunity to inspect product & review terms - typically state if purchaser is dissatisfied with product or terms can return within specified # of days. If purchaser does not return product – constitutes acceptance of terms.  Transactions involving shrinkwrap terms are sometimes referred to as “rolling contracts,” “layered contracts,” or “money now, terms later” contracts.  
i. You cannot see the terms at the time of purchase
ii. Assent/acceptance is not returning the good. (It’s doing nothing.  Under the restatement silence and inaction are not typically acceptance §69)
iii. Buyer makes 2 decisions 1) purchase the good (without regard to seller’s terms); 2) unwrap good and see terms – decide to accept all of the seller’s terms (keep good)
b. Clickwrap terms: before completing the purchase of the product, the purchaser must scroll through the seller’s terms of sale and click a button labeled “I agree,” “submit,” or some equivalent phrase
i. Some items purchased online have both clickwrap and shrinkwrap terms.
ii. Sometimes terms are just provided and you do not have to click anything 
c. Browsewrap terms: typically involve information made available by Internet providers on their websites, often (but not necessarily) free of charge, and often (although again, not necessarily) involving information that the user accesses but does not always download. In the typical browsewrap transaction, the Internet provider has posted the terms of use on its website. The terms of use state that by using the site the user agrees to the provider’s terms of use.  User has to find terms if they want to.  User’s purported acceptance comes from browsing the site.
[bookmark: _Toc468028673]2. Adequacy of Notice:
1. [bookmark: _Toc468028674]Hines v. Overstock.com, Inc. 
a. P purchased an item from D – purchase agreement did not indicate a restocking fee, or arbitration agreement.  D asserts the browsewrap website terms did.  However terms link was at bottom of page and user never needed to scroll all the way down to see that the link was present in order to make a purchase.  Court ruled P had no constructive or actual knowledge of terms of use. 
b. Browsewap agreement – agreement not valid if user is unable to ascertain they are agreeing to something by using the site. 
2. Cases often hinge on adequacy of notice (how can you assent to something you don’t know exists?)
3. [bookmark: _Toc468028675]Specht v. Netscape
a. Ps downloaded software from D’s site.  D’s terms & conditions included an arbitration condition.  Site did not require P’s check “I agree.”  D did NOT establish P’s were actually aware of or had reasonably adequate notice of D’s terms and conditions.  Held: P’s did not assent to arbitration term.  
[bookmark: _Toc468028676]3. Majority View: Seller as Offeror 
A. [bookmark: _Toc468028677]ProCD & Hill v. Gateway (Judge Easterbrook)
a. Typically seller is offeree, but in shrinkwrap contracts seller is the offeror and the buyer accepts by keeping the product after seeing the terms & conditions.  Buyer deciding to buy the good is not an offer it’s an invitation to make an offer.  Seller makes the offer.   Buyer’s mirror image acceptance of the seller’s offer with terms & conditions, means §2-207 does not apply – there is no battle of the forms.  Formation under §2-204 
B. Steps:
a. Buyer makes an invitation to make an offer – decides to buy good and goes online/to store…
b. Seller makes an offer & includes whatever terms – by promising to ship/providing product/shipping product 
c. Buyer accepts the good & the terms – by buying the good & keeping it after seeing the terms & conditions.  
C. The seller’s offer terms control because:
a. It’s the only writing (& the last shot)
b. Buyer’s mirror image acceptance of terms (and good)
D. Timing of formation: 
a. When the buyer keeps the product past the return date stated in the terms – OR- 
b. Layered contracting version – takes place in 2 steps over time: 1) buyer accepts offer to buy good (not knowing terms) & 2) buyer accepts terms by not returning the good. 
E. [bookmark: _Toc468028678]Feldman v. Google, Inc.
a. P unhappy with price charged by google for advertising claiming being charged for fraudulent clicks.  This agreement included a clickwrap clause by Google mandating that issues be resolved in Santa Clarita County (P in PA). 
b. Demonstrates enforceability of a “clickwrap” agreement (where a user clicks I agree to the terms, a la apple’s user agreement) – P had adequate notice 
c. Uses majority (ProCD & Hill)
F. [bookmark: _Toc468028679]DeFontes v. Dell, Inc.
a. Ps sued re taxes on service contracts and at issue was D’s arbitration clause.  D’s shrinkwrap terms did not inform P’s of a method of non-agreement (returning the goods) or a time limit in which to do so, so the court held P’s had not expressed assent and the term was not an enforceable part of the contract. 
b. Illustrates that in shrinkwrap terms the seller is the offeror (and the master of the offer) and the buyer is the offeree.  This is because when a consumer places an order to purchase something or purchases something they can’t reasonably assume there aren’t any terms, thus the offer is incomplete – further action has to be taken – and the seller’s acknowledgement or shipment is the offer. 
c. Case notes also detail Klocek v Gateway that purchaser is the offeror and that seller’s additional terms fail to become part of the contract unless the consumer expressly assents under §2-207 – however both parties are bound when the vendor accepts payment (under ProCD & Hill  - consumer can return)
[bookmark: _Toc468028680]4. Minority View: Seller as Offeree (more traditional setup)
A. [bookmark: _Toc468028681]Klocek v. Gateway
a. Buyer is the offeror and seller is the offeree (more traditional setup)
b. Seller accepts buyer’s offer & contract is fully formed when seller accepts (either by promising or performing)
c. If the contract is based on the parties’ conduct -- not based on writings, UCC 2-207(3) applies.
d. If the contract is based on writings, when the seller later discloses additional seller terms to the buyer (ie in the packaging), the seller’s terms would not be part of the contract if the buyer is a nonmerchant. UCC 2-207.  
e. In a sale between two merchants, the additional term is a proposal for inclusion and must be analyzed under 2-207(2).
f. If the contract is oral (both offer and acceptance) & after the seller sends a written term sheet: 
i. The seller’s term sheet would be a written confirmation of the terms of the oral contract.  
ii. If the seller’s term in the confirmation is different from the terms of the oral agreement, the seller’s term is not part of the contract.  
iii. If the seller’s term in the confirmation is additional to the terms of the oral contract, analyze the additional term under 2-207(2). (Term is not part of the contract if one party is a nonmerchant and that party does not assent to the term.)
g. DeFontes notes that in minority jurisdictions buyers can’t return non-defective goods without being in breach. 

[bookmark: _Toc468028682]D. Defenses to Enforcement 
[bookmark: _Toc468028683]A. Statute of Frauds
[bookmark: _Toc468028684]The Statute of Frauds
A. Statute of Frauds is a DEFENSE & Defendant must show that the contract falls within SOF & that SOF is not satisfied. 
1. SOF is an affirmative defense (procedural, technical, formal requirement – undoes contract formation if not done)
B. GENERAL RULE is that oral contracts are enforceable
1. SOF developed to prevent fraudulent claim that there was an oral agreement when there was not
C. 3 Overarching SOF Questions
1. Is alleged contract the type that is within SOF? 
2. If so, is SOF satisfied by a “writing” “signed” by the party to be charged?
3. If within SOF & writing not satisfied – does an “exception” take the contract outside the SOF?
D. Satisfying the SOF does not make a K enforceable if it would not otherwise be enforceable (ie: no consideration).  
E. Failure to “satisfy” the SOF voids an otherwise enforceable contract. 
F. Defendant pleads affirmative defense – contract is “within” the SOF and is “not satisfied.”  P counters either 1) contract is “not within” SOF or 2) SOF is “satisfied.”
1. If P wins, the SOF does not bar enforcement. 
[bookmark: _Toc468028685]1. Is the K a type of K that is within the Statute of Frauds
A. [bookmark: _Toc468028686]Rst §110 Classes of Contracts Covered (by SOF)
1. The following classes of contracts are subject to a statute, commonly called the Statute of Frauds, forbidding enforcement unless there is a written memorandum or an applicable exception:
a. a contract of an executor or administrator to answer for a duty of his decedent (the executor-administrator provision);
b. (b) a contract to answer for the duty of another (the suretyship provision);
c. (c) a contract made upon consideration of marriage (the marriage provision);
d. (d) a contract for the sale of an interest in land (the land contract provision);
e. (e) a contract that is not to be performed within one year from the making thereof (the one-year provision).
2. [bookmark: _Toc468028687]Sale of Land 
a. Note that the land provision of the statute of frauds is not limited to contracts for the sale of land but can apply to the transfer of other interests in land, such as easements, mortgages, and leases.
i. Typically applies to leases that are longer than a year. 
3. [bookmark: _Toc468028688]One Year Provision (Cannot Logically be completed within 1yr)
a. One year provision –The standard view is that a contract is not subject to the statutory provision if it is possible to be performed within a year, even though the prospect of such performance is remote.  Under the prevailing interpretation of the one-year provision, contracts of no duration or indefinite duration are not within the statute of frauds; a contract is within the statute only when by the express terms of the contract it cannot be performed in less than one year. 
b. Note: performance completion is at issue, not termination of contract within 1 year
c. Logically impossible to be performed in a year 
d. This rule applies regardless of the subject matter – can be service or not service (ie: mulit-year construction contracts)
e. Rule applies regardless of the duration of the performance 
i. 1 hour performance 18 months from now – within SOF
ii. 10 year employment term in employment contract – within SOF
iii. employment contract with lifetime employment term – NOT within SOF
iv. K of no duration or indefinite duration – NOT within SOF
4. [bookmark: _Toc468028689]Execute an estate
a. Contract to perform obligations of a decedent 
5. [bookmark: _Toc468028690]Debt of another 
a. Contract to be responsible for the debt of another – suretyship or guaranty (co-signer on loans)
6. [bookmark: _Toc468028691]Consideration of Marriage 
B. [bookmark: _Toc468028692]UCC Classes of Contracts Covered (by SOF)
1. In addition, the original English statute of frauds applied to contracts for the sale of goods. This aspect of the statute of frauds is now covered by UCC §2-201, which requires contracts for the sale of goods for a price of $500 or more to be evidenced by a writing signed by the party against whom enforcement is sought, unless some exception to the statute applies.
2. [bookmark: _Toc468028693]UCC §2-201 Formal Requirements; Statute of Frauds
3. (1) contracts for the sale of goods for a price of $500 or more to be evidenced by a writing signed by the party against whom enforcement is sought, unless some exception to the statute applies. A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.
4. (2) Merchant’s confirmation exception:  btwn merchants if 1 party sends a signed writing as a confirmation SOF is satisfied no matter which party sent – unless receiving party objects in writing within 10 days of receipt. 
5. (3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable
i. (a) if the goods are to be specially manufactured for the buyer 
ii. (b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, 
iii. (c) with respect to goods for which payment has been made and accepted or which have been received and accepted (Sec. 2-606).
iv. § 1-201(b) (43): “‘Writing’ includes printing, typewriting, or any other intentional reduction to tangible form. ‘Written’ has a corresponding meaning.”
v. § 1-201(b) (37): “‘Signed’ includes using any symbol executed or adopted with present intention to adopt or accept a writing.”
[bookmark: _Toc468028694]2. If so, Is there a writing that satisfies SOF?
A. [bookmark: _Toc468028695]Writing 
1. [bookmark: _Toc468028696]§131 General Requisites of a Memorandum
a. a writing 
b. it be “signed” by the party to be charged, 
c. it reasonably identifies the subject matter, 
d. is sufficient to indicate K has been made between parties; and 
e. states with reasonable certainty the essential terms of the K. 
2. [bookmark: _Toc468028697]Signed:  
a. can be mark, symbol, letterhead, logo, V card in an email, initials, electronic signature, 
b. the writing must be signed by the party being enforced against.  (enforcing party can have signed, but does not have to)
3. [bookmark: _Toc468028698]UCC writing requirements: 
a. the writing must be signed or authenticated, 
i. though perhaps by only initials or even a printed letterhead (see UCC §1-201(b)(37) and Comment);
ii. logo, letterhead, company purchase order 
b. the court must be persuaded that the writing does “indicate a contract for sale has been made” (or that “the offered oral evidence rests on a real transaction,” in the words of Comment 1 to UCC §2-201); and
c. the writing must contain a quantity term.
d. Because of the merchant’s confirmation exception when both parties are merchants only 1 party has to create a signed writing as long as the other party does not object within 10 days – even if D is the non-signing party
e. Buffaloe v. Hart – illustrates not signed & no writing for party being charged 
B. [bookmark: _Toc468028699]Requirements for linking documents §132
1. Crabtree allows the memorandum requirement of the statute of frauds to be satisfied by linking several documents through oral testimony even though the documents do not expressly refer to each other.
2. Restatement § 132 provides that a memorandum may consist of several writings if one is signed and the others clearly relate to the same transaction. Comment c states: “Even if there is no internal reference or physical connection, the documents may be read together if in the circumstances they clearly relate to the same transaction and the party to be charged has acquiesced in the contents of the unsigned writing”
3. Under the restatement it’s not necessary that the signed writing establish a contract - they can be informal 
4. [bookmark: _Toc468028700]Crabtree v. Elizabeth Arden Sales Corp 
a. P sues D for failing to provide an agreed upon salary increase after 1 year of employment.  D asserts no 2 year agreement & if there had been statute of frauds rendered it unenforceable.  The writing with the 2 year term, salary & increases was unsigned, pay cards were signed.  Court ruled the unsigned was part of the memorandum satisfying the statute & D is in breach. Upheld. 
b. RULE: When some writings signed and some not, what allows unsigned writings to become part of the memo? a sufficient connection between the papers is established simply by a reference in them to the same subject matter or transaction and oral testimony is admitted to show the connection between the documents and to establish the acquiescence, of the party to be charged, to the contents of the one unsigned.
c. RULE: That the signed writings were not prepared or signed with the intention of evidencing the contract, or that they came into existence subsequent to its execution, is of no consequence, … it is enough, to meet the statute's demands, that they were signed with intent to authenticate the information contained therein and that such information does evidence the terms of the contract.
d. RULE: The statute of frauds does not require the “memorandum  . . .  to be in one document. It may be pieced together out of separate writings, connected with one another either expressly or by the internal evidence of subject-matter and occasion.
e. Illustrates the 1 year provision of the statute of frauds 
5. Writing can consist of more than one document.  
6. Not all docs need to be signed as long as the unsigned document(s) clearly relate to the signed document(s).  
7. Can be executed after the fact, 
8. Doesn’t have to be delivered to count or composed jointly,
9. Doesn’t have to be written for purpose of evidencing K (Crabtree pay cards)
a. RULE: Separate documents (the signed and unsigned writings) can be read together, provided that they clearly refer to the same subject matter or transaction
10. [bookmark: _Toc468028701]UCC §2-201 – must contain subject matter & quantity term 
a. Requires: 
i. Writing
ii. Signed by party to be charged
iii. Sufficient to indicate that a contract for sale has been made the btwn parties 
iv. Must contain subject matter and quantity term
v. “A writing is not insufficient because it omits or incorrectly states a term agreed upon but the K is not enforceable under this paragraph beyond the quantity of goods shown in such writing.”
vi. Exception if both parties are merchants – merchant’s confirmation exception
[bookmark: _Toc468028702]3. If not, does an exception apply (to take K outside SOF)?
A. [bookmark: _Toc468028703]Exp:  Part Performance (Rst./CL – sale of land) 
1. Part Performance Exception: Where an oral contract not enforceable under the statute of frauds has been performed to such extent as to make it inequitable to deny effect thereto, equity may consider the contract as removed from operation of the statute of frauds and decree specific performance. 
2. [bookmark: _Toc468028704]Beaver v. Brumlow
a. Seller (Beaver) employed Buyer (Brumlow) and had a verbal agreement to sell buyers part of their land.  Buyers moved a double wide onto the land and installed septic, water & electrical systems, poured foundation & landscaped.  In consulting with an attorney Sellers learned they had a pay upon sale clause in their mortgage so no formal sale ever took place.  Buyer left sellers employ 4 years later and seller decided not to sell the land and tried to evict.  Buyer counter claimed for breach of contract.  TC part performance took out of statute of frauds and agreement was enforceable. 
b. Illustrates part performance exception to the statute of frauds
c. Part performance for sale of land exception has 2 requirements:
i. Possession of property
ii. Making valuable, permanent, & substantial improvements
3. Restatement §129. Action in Reliance; Specific Performance. K for sale of land may be enforced despite failing to satisfy SOF if party seeking enforcement reasonably relied to the extent that injustice can be avoided only by specific performance.
a. Sale of land or interest in land only 
4. Part Performance Exception for the sale of land: Most courts agree 1) possession & 2) valuable improvements meet the partial performance test.  (Mere payment of money does not) 
a. Most courts have limited the part performance exception to specific performance, not monetary damages
B. [bookmark: _Toc468028705]Exp: Promissory Estoppel (Cl/Rst.)
1. PE exception: 
a. Evidentiary rationale: the circumstances tend to show that a K was made, despite the lack of writing
b. Protection rationale: protection of a party who incurred a detriment in justifiable reliance on the contract. 
2. [bookmark: _Toc468028706]Alaska Democratic Party v. Rice
a. Rice promised a job for 2 years w/ 2 year extension by chair elect (W) of Party.  Rice quit job on VP campaign and moved to AK.  Party told W he could not hire her.  No written contract, Rice never hired.  Rice was able to collect damages under the PE exception to the Statute of Frauds. 
b. Example of promissory estoppel exception
i. Plaintiff's burden in overriding the Statute is to establish the promise's existence by clear and convincing evidence. This is a heightened burden.
ii. heightened burden & §139 criteria insure that the polices which gave rise to the Statute of Frauds will not be nullified by application of the Rst. PE exception.
c. Uses Rst §139 to determine that the doctrine of promissory estoppel be invoked to enforce an oral contract that falls within the Statute of Frauds upon reliance. 
3. [bookmark: _Toc468028707]§139 Enforcement by Virtue of Action in Reliance
a. (1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for breach is to be limited as justice requires.
b. (2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:
i. (a) the availability and adequacy of other remedies, particularly cancellation and restitution;
ii. (b) the definite and substantial character of the action or forbearance in relation to the remedy sought;
iii. (c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;
iv. (d) the reasonableness of the action or forbearance;
v. (e) the extent to which the action or forbearance was foreseeable by the promisor. 
c. Used in Alaska Democratic Party v. Rice 
d. Statute of Frauds exists to prevent fraud. However, “it is not intended as an escape route for persons seeking to avoid obligations undertaken by or imposed upon them.”
e. Where the plaintiff has rendered partial performance to the defendant pursuant to a contract unenforceable because of the statute of frauds, the court will ordinarily grant the plaintiff a remedy in restitution for the reasonable value of that partial performance. Such an award is not viewed as contravening the statute, since the theory of recovery is not enforcement of the contract but prevention of unjust enrichment.
f. Plaintiffs must sometimes show they will not be compensated on any other basis for their reliance in order to obtain enforcement of an oral contract under §139
C. [bookmark: _Toc468028708]Exp: Completed performance under 1 year provision (Cl/Rst.)
1. Rst § 130 provides an exception to the “one-year” SOF rule if the plaintiff has completed her performance. (Part performance is not enough to take such a contract outside the SOF.)
D. [bookmark: _Toc468028709]UCC Exp: Merchant’s Confirmation 
1. Confirmation between merchants exception to statute §2-201(2)
a. Under this exception, one of the merchants must send a written “confirmation of the contract” within a reasonable period of time after the contract was formed. The confirmation must be received by the other party who must have reason to know its contents and then fail to object within ten days. Importantly, the confirmation must be “sufficient against the sender” through satisfying the requirements of UCC §2-201(1) by: (1) giving evidence of the existence of a contract, (2) being “signed” by the sender, and (3) having a quantity term.
b. (this is different from §2-207’s battle of forms which terms are included)
c. §2-201(2) can be enforced against the party who did not sign it IF:
i. both parties are merchants;
ii. within a reasonable time of making an oral K, one of the parties sends a written confirmation to the other;
iii. which is signed by the sender & otherwise satisfies the statute as against the sender (§2-201(1));
iv. the recipient has reason to know its contents; and 
v. the recipient does not give written notice of objection to it within 10 days of receipt.
E. [bookmark: _Toc468028710]UCC Exp: Special Manufacture §2-201(3)(a)
1. §2-201(3)(a) The “special manufacture” exception to the Statute of Frauds
a. UCC §2-201(3)(a) establishes an exception to the statute of frauds for “specially manufactured goods.” – that can’t be sold without alteration or in ordinary course of business to another buyer (ie: computer chips produced to buyer’s specifications)
i. Applies to custom orders 
ii. Applies before the goods are manufactured 
F. [bookmark: _Toc468028711]UCC Exp: K Admitted §2-201(3)(b )
1. §2-201(3)(b) where the party charged admits “in his pleading, testimony or otherwise in court” that a contract was made. 
2. Defendant not permitted to assert the SOF defense if in fact he admitted making the agreement.  The UCC exception is based on a compelling “common-sense” argument that a party should not be able to admit the making of a contract in legal proceedings and yet avoid liability because of the lack of a writing. 
3. UCC §2-201 & Promissory Estoppel: 
a. The majority view is that promissory estoppel can operate as an exception to UCC §2-201 by virtue of UCC §1-103(b), but a substantial minority of decisions have concluded that the exceptions specifically listed in UCC §2-201 “displace” any common law exceptions, including estoppel.
4. Jannusch v. Naffziger (Food truck sale) came under this exception 
G. [bookmark: _Toc468028712]UCC Exp: Payment made/accepted or goods received/accepted §2-201(3)(c) (Part performance)
1. §2-201(3)(c) Payment for goods has been made and accepted, or goods have been delivered and accepted (Called Part Performance Rule)
2. [bookmark: _Toc468028713]Buffaloe v. Hart
a. Buffaloe (Buyer) had been renting 5 barns from D and they made a handshake agreement to sell P the barns.  P could not get a loan & reimbursed D the cost of insurance on the barns.  P decided to sell the barns & took deposits.  When P made 1st payment D took the check but 4 days later returned it unsigned.  D sold barns to others.  P brought breach of contract action.  Check was not a sufficient memorandum to satisfy statute of frauds because unsigned by D. Whether there was substantial evidence of partial performance (possession of barns & acceptance of check) was a jury question.  Jury found yes. Upheld. 
b. Buyer’s check could not constitute a memorandum to satisfy the statute of frauds because the sellers never signed it. 
c. Illustrates §2-201(3)(c) payment for goods has been made and accepted or delivery of goods has been made and accepted (Accepting the check before returning it unendorsed counts for the exception to bring the agreement out of the SOF)
3. Partial performance note: UCC §2-201(3)(c) does not validate the entire contract for partial performance unless the quantity is 1 since goods cannot be apportioned. 
a. partial payment 5 tires for 5 k each example – 10k payment accepted can be either a down payment on the whole amount or full payment for 2 tires. 
4. Jannusch v. Naffziger (Food truck sale) came under this exception 

[bookmark: _Toc468028714]B. Incapacity to Contract
1. [bookmark: _Toc468028715]Minority Incapacity Minority (Infancy Doctrine) General rule: 
a. [bookmark: _Toc468028716]Ttraditional rule 
i. Contracts of minors are voidable and subject to be disaffirmed by the minor either
1. Before attaining majority or 
2. Within a reasonable period after attaining majority
ii. Minor must “restore” goods the minor still possesses 
iii. A minor can disaffirm or avoid a contract, even if there has been full performance and the minor cannot return to the adult what was received in the exchange. CL
iv. No setoff requirement (minor not required to make restitution for any diminution in value)
v. Exceptions: Minors cannot disaffirm Ks 
1. For Necessary items (necessary to live: food, clothing, shelter, other items may depend on context) Minor has to pay reasonable value for necessary items. The recovery for the adult allowed in these cases, however, is based on restitution rather than enforcement of the contract.
2. When there has been tortious conduct by a minor such as misrepresentation of age or willful destruction of goods.
vi. Rescission of the K is the remedy for the defense of the minority defense (Rescind the K)
b. [bookmark: _Toc468028717]Modern Setoff Rule: 
i. Where K is voidable by the minor, Minor can recover the amount actually paid less setoff. 
ii. Setoff = reasonable compensation for:
1. Use of, 
2. Depreciation, and 
3. Willful or negligent damage to the good while in minor’s possession
iii. Requirements for Setoff Rule to apply: 
1. No bargaining misconduct (overreached, undue influence)
2. K is fair (and reasonable)
3. Minor paid $ & took and used article. 
iv. Ttwo (2) minority Setoff: rules have developed which allow the other party to a contract with a minor to refund less than the full consideration paid in the event of rescission.
1. Benefit rule: holds that, upon rescission, recovery of the full purchase price is subject to a deduction for the minor's use of the merchandise. (benefit to the minor for having the use of the item)
2. The other minority rule holds that the minor's recovery of the full purchase price is subject to a deduction for the minor's “use” of the consideration he or she received under the contract, or for the “depreciation” or “deterioration” of the consideration in his or her possession. (loss in value of the item from wear and tear)
c. [bookmark: _Toc468028718]Rst §14 Infants
i.  “Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s 18th birthday.”
1. Some state statutes make the birthday (not preceding day) the date of reaching age of majority. 
ii. On reaching the age of majority, the minor must act within a reasonable period of time to disaffirm the contract or she will be deemed to have affirmed the K.
1. If they do not disaffirm, they are legally viewed to have affirmed the K and are legally bound
d. Release Agreements & Settlements
i. Pre-injury release agreements re minors
1. Courts are split on whether minors can disaffirm pre-injury exculpatory agreements signed by parent.
ii. Post-injury settlement agreements on behalf of minors
1. Typically involve the execution of a release of the minor’s claims.  
2. Generally require court approval and may not be later disaffirmed.
e. [bookmark: _Toc468028719]Dodson v. Shrader
i. P was 16 when he purchased a car from D. D not aware P was a minor, thought was 18 or 19, but didn’t ask.  Minor did not misrepresent his age.  About 9 months after purchase truck developed mechanical problems P took to a mechanic, but didn’t have money to fix, so kept driving it.  1 month later engine blew and truck inoperable.  P parked in parent’s front lawn and tried to return the truck and obtain full refund.  D did not accept, so P filed suit.  D would only accept return of truck with payment for its depreciation. Held: Contract not invalid because P was a minor.  D entitled to reduction in refund of purchase price for P’s use of vehicle.  Remanded. 
ii. Departure from general rule. 
iii. This is the doctrine of setoff
2. [bookmark: _Toc468028720]Mental Incapacity General Rule 
a. CL: the traditional test for incapacity was the “cognitive” test under which a person lacks capacity to enter into a contract if the person is unable to understand the nature of the transaction or its consequences.
b. Rst §15 The more modern “volitional” test looks to whether the person is unable to act reasonably in the transaction and the other party has reason to know of the condition.
i. Second test for incapacity: that there may be circumstances when, although a party claiming incapacity has some, or sufficient, understanding of the nature and consequences of the transaction, the contract would still be voidable where, “by reason of mental illness or defect, [the person] is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.”
ii. Under this modern, affective test, “[w]here a person has some understanding of a particular transaction which is affected by mental illness or defect, the controlling consideration is whether the transaction and its result is one which a reasonably competent person might have made.”
c. [bookmark: _Toc468028721]Rst §15 (1) Mental Incapacity
i. “A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect
1. he is unable to UNDERSTAND in a reasonable manner the nature and consequences of the transaction, or
2. he is unable to ACT in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.
3. [1 is the cognitive test (unable to understand) and 2 is the volitional test (unable to act & other party knows)] 
d. Rst. §15 (2) 
i. Where:
1. the K is made on fair terms and 
2. the other party is without knowledge of the mental illness or defect, 
ii. the power of avoidance under (1) terminates to the extent that avoidance would be UNJUST because
1. the K has been so performed in whole or in part or 
2. the circumstances have so changed.
iii. In such a case a court may grant relief as justice requires.
1. Setoff is allowed when setoff is the just approach
e. Mentally incompetent person is required to make restoration to the other party unless special circumstances are present:
i. Rationale: varying degrees of mental incompetence &
ii. Mental incompetence may be less complete incapacity than infancy
f. Burden of proof of incapacity is on the party seeking to avoid a contract. 
g. §16 provides that a contract is voidable if a party has reason to know that because of intoxication the other person is unable to either understand the transaction or act in a reasonable manner.
h. [bookmark: _Toc468028722]Sparrow v. Demonico
i. Sparrow reached a mediation agreement regarding family home with her sister Susan Demonico and her husband David Demonico.  When Sparrow sought to have the agreement enforced TC ruled agreement invalid because Susan incapable of agreeing at time of agreement. Ds asserted Susan had a mental breakdown during the mediation and was lacked capacity to authorize settlement.  D’s only witnesses were themselves and no exhibits. (no expert) Both parties represented by counsel at mediation.  Held: contractual incapacity does not have to be a result of long term mental illness.  Held: contractual incapacity does have to be established through medical or expert testimony. 
ii. Held: contractual incapacity does not require proof that a party's claimed mental illness or defect was of some significant duration or that it is permanent, progressive, or degenerative.
iii. Held: Medical or expert testimony is required to establish a claim of contractual incapacity.
i. The evidence required to support a finding of incapacity to contract, whether considered under the traditional or modern standard, need not in all cases demonstrate that a party suffers from a mental illness or defect that is permanent, degenerative, progressive, or of significant duration
j. Mmedical evidence is necessary to establish that a person lacked the capacity to contract due to the existence of a mental condition.
[bookmark: _Toc468028723]C. Bargaining Misconduct (Process Defects)
1. [bookmark: _Toc468028724]Duress
a. Two types of duress: 
i. Duress by physical compulsion - Rst. §174
ii. Duress by Improper threat - Rst. §175
1. Includes economic duress
iii. Duress was originally only applicable when under threat to life or limb, but today economic duress is much more common.  
b. §174 Duress by physical compulsion
i. If a party enters into a K solely because she has been compelled to do so by use of physical force, the k is VOID. (no legally enforceable agreement)
c. Rst §175 requiring three elements: (Totem Marine test for economic duress)
i. A wrongful or improper threat, 
ii. A lack of reasonable alternative, and 
iii. Actual inducement of the contract by the threat (but for the threat the party would not have entered into the K – a subjective standard)
d. 
e. Contracts made under economic duress are deemed voidable rather than void. Thus, such contracts will be binding unless disaffirmed and may be expressly or implicitly ratified by the purported victim.
i. For economic duress there must be a causal link between coercive acts and circumstances of economic duress
f. [bookmark: _Toc468028725]Improper Threats: §176
i. When is a threat wrongful or improper? The Restatement (Second) §176 definition includes threats to commit a crime or tort and threats of criminal prosecution. While threats to engage in litigation or to refuse to honor a contractual obligation are not per se improper, such threats may be improper if the circumstances show that the threat was made in “bad faith.”
g. If there is an improper threat and the exchange terms are fair: §176(1)
i. (1) A threat is improper if
1. (a) what is threatened is a crime or a tort, or the threat itself would be a crime or a tort 
2. (b) what is threatened is a criminal prosecution,
3. (c) what is threatened is the use of civil process and the threat is made in bad faith, or
4. (d) the threat is a breach of the duty of good faith and fair dealing with regard to the modification of an existing contract. 
h. If there is an improper threat and the exchange terms are unfair: §176(2)
i. (2) A threat is improper if the resulting exchange is not on fair terms, and
1. (a) the threatened act would harm the recipient and would not significantly benefit the party making the threat,
2. (b) prior dealings between the parties significantly increase the effectiveness of the threat, or
3. (c) what is threatened is a use of power for illegitimate ends.
a. (Mary’s Berries prior dealings example in ppt)
i. [bookmark: _Toc468028726]Reasonable alternatives §175:
i. alternative sources of goods, services, or funds
ii. whether there is a threat to withhold such things, 
iii. toleration if the threat involves only a minor vexation, etc…
j. Does financial distress establish that the plaintiff had no reasonable alternatives? 
i. Majority Rule: Financial distress does not establish lack of reasonable alternatives
ii. Exception if defendant caused the plaintiff’s financial hardship
iii. Minority Rule: Defendant taking advantage of plaintiff’s financial distress is enough to establish lack of reasonable alternatives
1. Minority rule is an easier standard to meet 
k. [bookmark: _Toc468028727]Actual Inducement of the K by the Threat §175 cmt c
i. Improper threat induces the threatened party to manifest assent the K. 
ii. KCP: “The threat must ‘substantially contribute’ to the manifestation of assent.”
iii. The standard is subjective. 
iv. Consider “all attendant circumstances,” such as the age, background, and relationship of the parties.
l. [bookmark: _Toc468028728]Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline Service Co.
i. P contracted to haul pipeline from TX to AK for D.  D misrepresented amount of line which caused a lengthy delay and more costs for P.  Other delays, some D caused, some nature.  When stopped in Long Beach, D off loaded the material against P’s will (voiding their insurance) and cancelled the contract.  When P submitted invoices (over 260k) D told they’d pay whenever, up to 8 months away.  P incurred substantial debts to complete shipment which were due within 30 days & faced bankruptcy.  P signed a release for 97.5k. Filed to vacate agreement under economic duress and recover original contract amount. 
ii. Economic duress does not exist, however, merely because a person has been the victim of a wrongful act; in addition, the victim must have no choice but to agree to the other party's terms or face serious financial hardship. Thus, in order to avoid a contract, a party must also show that he had no reasonable alternative to agreeing to the other party's terms, or, as it is often stated, that he had no adequate remedy if the threat were to be carried out.
1. An available alternative or remedy may not be adequate where the delay involved in pursuing that remedy would cause immediate and irreparable loss to one's economic or business interest.
iii. Financial distress or hardship is not enough by itself to create no reasonable alternative.  But if the opposing party causes the hardship (as in this case) that is enough to bring within no reasonable alternative.
2. [bookmark: _Toc468028729]Undue Influence 
a. Undue Influence: persuasion which tends to be coercive in nature, persuasion which overcomes the will without convincing the judgment.
i. The hallmark of such persuasion is high pressure, a pressure which works on mental, moral, or emotional weakness to such an extent that it approaches the boundaries of coercion. In this sense, undue influence has been called overpersuasion.
ii. Undue influence includes “taking an unfair advantage of another's weakness of mind; or  . . .  taking a grossly oppressive and unfair advantage of another's necessities or distress.
1. a confidential or authoritative relationship between the parties need not be present when the undue influence involves unfair advantage taken of another's weakness or distress
b. [bookmark: _Toc468028730]§177 When Undue Influence Makes a Contract Voidable
i. (1) Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare.”
ii. Victim is under the domination of the other party, for example because the victim is weak, infirm, aged, or 
iii. The relationship between the parties makes the victim susceptible to influence by the other party: 
1. parent/child 
2. lawyer/client
3. clergyman/parishioner 
4. physician/patient 
5. nurse/elderly patient
iv. A special relationship is not necessary for a finding of undue influences, but it will often be a significant factor.  (Special relationships are often relationships of care or fiduciary relationships)
v. Stuff §177 Common features of a K entered into by unfair persuasion are:  
1. an unfair exchange, 
2. unusual circumstances (time and/or place), 
3. unavailability of independent advice given to the victim, 
4. lack of time for reflection by victim, 
5. a high degree of susceptibility to persuasion exhibited by the victim.
c. [bookmark: _Toc468028731]Odorizzi v. Bloomfield School District
i. P was an elementary school teacher employed by D.  He was arrested for homosexual activity June 10th.  June 11th sup. & principal came to his house and told him to resign or the district would suspend him and then dismiss him & publicize the proceedings. P asserts he’d been up for 40 hours and just finished PD interrogation.  July criminal charges dropped.  Sept. P sought to resume employment with district.  Filed to rescind resignation under undue influence (and others which were not supported by evidence).  D had been granted dismissal, App reversed. 
d. [bookmark: _Toc468028732]Overpersuasion 
i. is generally accompanied by certain characteristics which tend to create a pattern. The pattern usually involves several of the following elements: 
ii. (1) discussion of the transaction at an unusual or inappropriate time, 
iii. (2) consummation of the transaction in an unusual place, 
iv. (3) insistent demand that the business be finished at once, 
v. (4) extreme emphasis on untoward consequences of delay, 
vi. (5) the use of multiple persuaders by the dominant side against a single servient party, 
vii. (6) absence of third-party advisers to the servient party, 
viii. (7) statements that there is no time to consult financial advisers or attorneys. 
ix. If a number of these elements are simultaneously present, the persuasion may be characterized as excessive.
3. [bookmark: _Toc468028733]Misrepresentations 
a. [bookmark: _Toc468028734]Common Law Test for Fraud:
i. In an action based upon fraud, certain universally recognized elements must be alleged and shown, and the failure to establish any one or more of such elements is fatal to such action
ii. That the defendants made one or more of the representations (of fact) claimed by plaintiff . . .  .
iii. That said statementsrepresentations, or one or more of them, were false.
iv. That said false statements or representations were as related to material matters with reference to the entering into the contract.
v. That the defendants knew the said representations, or one or more of them, were false.
vi. That said representations were made with intent to deceive and defraud the plaintiff.
vii. That the plaintiff believed and relied upon said false representations and would not have entered into the contract, except for believing and relying upon said misrepresentations.
viii. That the plaintiff was damaged in some amount through relying on said representations.
ix. AS rewording: With an intent to deceive P, Ds made 1 or more statements related to material matters they knew were false upon which P relied and was thereby damaged. 
a. [bookmark: _Toc468028735]The elements of fraudulent inducement are: 
i. (1) The defendant made false representations as a statement of existing and material fact; 
ii. (2) the defendant knew the representations to be false or made them recklessly without knowledge concerning them;
iii. (3) the defendant made the representations intentionally for the purpose of inducing another party to act upon them; 
iv. (4) the other party reasonably relied and acted upon the representations; 
v. (5) the other party sustained damages by relying upon the representations. . . . 
vi. A representation is material when it relates to some matter that is so substantial as to influence the party to whom it is made
vii. This is a CL test based from the Rst. 
b. [bookmark: _Toc468028736]Rst. §159 Definition of Misrepresentation
i. “A misrepresentation is an assertion that is not in accord with the facts.”
ii. Said another way, a misrepresentation is a factually incorrect representation made by one of the parties at the time of contracting.
iii. Cmt D  - a statement of opinion is a misrepresentation of fact if the person giving the opinion misrepresented his state of mind. 
c. §164(1) a contract is voidable if a party's “manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying…
i. A K is voidable by a party if
ii. that party’s manifestation of assent is induced by 
1. a fraudulent misrepresentation by the other party or 
2. a material misrepresentation by the other party 
iii. upon which the recipient is justified in relying. 
d. [bookmark: _Toc468028737]§162 When Misrepresentation is Fraudulent or Material 
i. §162(1)(b) and (c) define “fraudulent” also to include an assertion made as true but without knowledge or confidence by the maker whether it is true or false, and thus may include statements that are made recklessly or negligently.
ii. [bookmark: _Toc468028738]§162(1): Fraudulent Misrepresentation 
1. “A misrepresentation is fraudulent if the maker 
2. intends his assertion to induce a party to manifest his assent 
3. and  
a. knows or believes that the assertion is not in accord with the facts, or
b. does not have the confidence that he states or implies in the truth of the assertion, or
c. knows that he does not have the basis that he states or implies for the assertion.”
iii. [bookmark: _Toc468028739]§162(2): Material Misrepresentation 
1. “A misrepresentation is material 
a. if it would be likely to induce a reasonable person to manifest his assent, or 
b. if the maker knows that it would be likely to induce the recipient to do so.”	
2. The reasonable person focus is objective.
3. The focus on the recipient is subjective.
e. [bookmark: _Toc468028740]§169 of the Restatement (Second), a statement of opinion may also be actionable if the one giving the opinion (a) stands in a relationship of trust or confidence to the recipient (a “fiduciary relationship”), (b) is an expert on matters covered by the opinion, or (c) renders the opinion to one who, because of age or other factors, is peculiarly susceptible to misrepresentation.Limitations: Justifiable Inducement
i. The misrepresentation must have induced the victim to enter into the k
ii. The victim is not entitled to relief 
1. If the victim would have entered into the K on those terms had she known the truth, or 
2. If the victim was not justified in relying on the misrepresentation.
f. [bookmark: _Toc468028741]Statements of Opinion 
i. CL: a statement of opinion cannot be fraudulent.
1. Puffery is to be expected.  (ie: statements like “the best” are opinion)
ii. 3 Exceptions that turn the opinions into representations of fact:
iii. §169 of the Restatement (Second), a statement of opinion may also be actionable if the one giving the opinion:
1. (a) stands in a relationship of trust or confidence to the recipient (a “fiduciary relationship”), 
2. (b) is an expert on matters covered by the opinion, or 
3. (c) renders the opinion to one who, because of age or other factors, is peculiarly susceptible to misrepresentation.
iv. §159 Cmt D  - a statement of opinion is a misrepresentation of fact if the person giving the opinion misrepresented his state of mind. 
1. Exception: lied about subjective state of mind
v. Rst § 168(2): a statement of opinion amounts to an implied representation that the person giving the opinion does not know any facts that would make the opinion false and that the person giving the opinion knows sufficient facts to be able to render the opinion. 
g. [bookmark: _Toc468028742]Syester v. Banta
i. P was 68 and told by D who owns a dance studio she could become a professional dancer.  They sold her 4057 hours of lessons for $33,500 between 1957-1960.  There was an exhaustive list of sales techniques that included methods for preventing clients from obtaining legal advice and thinking it over.  When P first brought suit D’s rehired her instructor and pressured her to drop suit by going to her home and getting her to sign a release for a 6k refund.  There was a note a few years later signed by P stating she was going to pay D’s 4k.  Ds insist a mistake.  P alleges fraud and misrepresentation in the settlement & release.
ii. Elements of fraud (pg 599 & above)
1. Representation of fact not opinion
2. Representation false
3. Misrepresentation related to a material matter
4. D knew representation was false
5. Intent to deceive and defraud
6. P relied on misrepresentation
7. Damage from reliance on misrepresentation
iii. Demonstrates P’s burden of proof to show misrepresentations 
4. [bookmark: _Toc468028743]Nondisclosure 
b. [bookmark: _Toc468028744]§161 Nondisclosure of a Fact 
i. Nondisclosure is assertion that the fact that does not exist where: 
ii. Non-disclosing party knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material.
1. Ie: Jennings finds termites after he says they aren’t there.  
iii. Non-disclosing party knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.
iv. Non-disclosing party knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.
v. The other party is entitled to know the fact because of a relation of trust and confidence between them.
vi. Rst § 161(b) . . . Good Faith & Fair Dealing
2. GF&FD is nonspecific and fact-dependent.
3. 2 factors that may be important: 
a. Whether information should be treated as the property of the party who possesses it (because he incurred cost and effort in acquiring the information) 
i. Ie: treaty of Ghent tobacco buyer from pg 612
ii. Ie: items of info obtained during completion of due diligence does not need to be disclosed. 
b. Whether the information is readily available on diligent inquiry.
c. [bookmark: _Toc468028745]CL test for The elements of fraud by silence are: 
i. (1) The defendant had knowledge of material facts that the plaintiff did not have and could not have discovered by the exercise of reasonable diligence; 
ii. (2) the defendant was under an obligation to communicate the material facts to the plaintiff; 
iii. (3) the defendant intentionally failed to communicate to the plaintiff the material facts; 
iv. (4) the plaintiff justifiably relied upon the defendant to communicate the material facts to the plaintiff; and 
v. (5) the plaintiff sustained damages as a result of the defendant's failure to communicate the material facts to the plaintiff. . . .
vi. 
vii. In some circumstances silence is the same as an assertion of fact. 
d. [bookmark: _Toc468028746]Stechschulte v. Jennings
i. Ps bought a house from D.  There had been leaks and water damage and repairs over a few years.  On the seller’s disclosure form D checked no, there had been no water intrusion or water damage or staining.  There was evidence he’d contracted the contractor several times and had numerous repairs done including repainting and caulking all the windows.  
ii. Elements of Fraud by silence 
iii. Seller’s disclosure form created a duty for seller to communicate the information to the buyer (meeting element 2 of fraud by silence)
iv. Negligent Misrepresentation 
4. One who, in the course of any transaction in which he or she has a pecuniary interest, supplies false information for the guidance of another person is liable for damages suffered by such other person caused by reasonable reliance upon the false information if: (1) the person supplying the false information failed to exercise reasonable care or competence in obtaining or communicating the false information; (2) the person who relies upon the information is the person for whose benefit and guidance the information is supplied; and (3) the damages are suffered in a transaction that the person supplying the information intends to influence. . . . Negligent misrepresentation addresses negligence of knowledge of material fact and the transmittal of already known material facts… . 
e. Fraudulent Concealment 
i. Operates just like silence or nondisclosure. 
ii. §160
iii. The act of concealment is treated as an assertion of fact. Blah 
5. [bookmark: _Toc468028747]Fraud in the execution 
a. [bookmark: _Toc468028748]§166 When Misrepresentation as to a Writing Justifies Reformation
i. “If a party’s manifestation of assent is induced by the other party’s fraudulent misrepresentation as to the contents or effect of a writing evidencing or embodying in whole or in part an agreement, the court at the request of the recipient may reform the writing to express the terms of the agreement as asserted, if the recipient was justified in relying on the misrepresentation ….” Blah 
b. [bookmark: _Toc468028749]Park 100 Investors, Inc. v. Kartes
i. Ps leased spaces to Ds former company.  During lease negotiations no personal guarantee was included.  D’s agent negotiated with Ps agent.  Ds attorney approved the lease and agent signed.  Night before Ds company was supposed to move into the space & Ds were headed to daughter’s wedding rehearsal P’s agent came to D’s office and told them they needed to sign the “lease papers” titled “lease agreement” too. In full hearing of P’s agent D called agent and asked if attorney approved the lease.  Told yes.  Ds signed a document entitled lease agreement.  It was a personal guarantee of the lease.  D’s eventually sold company and new company failed to pay rent and Ps sued.  TC found for D.  Upheld. 
ii. Example of fraud in the execution. 
iii. Under Indiana law, the elements of actual fraud are as follows:
5. A material misrepresentation of past or existing fact by the party to be charged, which 
6. was false, 
7. was made with knowledge or in reckless ignorance of the falsity, 
8. was relied upon by the complaining party, and 
9. proximately caused the complaining party injury.
iv. Park 100 says there was no reliance – court says that’s normally true, but Scannell affirmatively misrepresented what the document was. 
[bookmark: _Toc468028750]D. Unconscionability (Substance Defects)
1. [bookmark: _Toc468028751]Unconscionability 
a. Unconscionability consists of “an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party” – Williams
b. Not all contracts of adhesion are unconscionable – it’s very difficult to meet the test for unconscionability  
c. Conspicuousness and intelligibility of a clause are also relevant.
d. Many courts require both procedural and substantive unconscionability
i. Don’t have to be present to the same degree
ii. The more substantively oppressive the contract term, the less evidence of procedural unconscionability is required to come to the conclusion that the term is unenforceable, and vice versa.   - CA
e. [bookmark: _Toc468028752]Procedural unconscionability:
i. Procedural unconscionability may refer to either lack of choice by one party or some defect in the bargaining process (such as quasi-fraud or quasi-duress)
ii. “Procedural unconscionability focuses on the factors of surprise and oppression, with surprise being a function of the disappointed reasonable expectations of the weaker party.” Higgins 
f. [bookmark: _Toc468028753]Substantive Unconscionability: 
i. Substantive unconscionability relates to the fairness of the terms of the resulting bargain.
ii. “Substantively unconscionable terms may 'generally be described as unfairly one-sided.' For example, an agreement may lack 'a modicum of bilaterality' and therefore be unconscionable if the agreement requires 'arbitration only for the claims of the weaker party but a choice of forums for the claims of the stronger party.' Higgins
g. Other balancing test factors:
i. Use of a standard form contract, 
ii. Limitation on available remedies for breach, 
iii. Use of inconspicuous or incomprehensible terms, 
iv. Overall imbalance in the bargain, 
v. Exploitation of a party's lack of experience or education, and 
vi. Inequality of bargaining or economic power. 
h. Excessive price alone may be enough for unconscionability (Courts go both ways pg 630)
2. [bookmark: _Toc468028754]UCC 2-302 Unconscionable Contract or Clause 
a. (1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made
i.  the court may refuse to enforce the contract, or 
ii. it may enforce the remainder of the contract without the unconscionable clause, or 
iii. it may so limit the application of any unconscionable clause as to avoid any unconscionable result.
b. (2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination
c. issue of law, not a matter of fact
d. was it unconscionable at the time K was formed, (not did something unconscionable result)
e. Comment 1: The basic test is whether, in the light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the contract…. The principle is one of the prevention of oppression and unfair surprise …. and not of disturbance of allocation of risks because of superior bargaining power.”
3. [bookmark: _Toc468028755]
4. [bookmark: _Toc468028756]Rst. §208 Unconscionable Contract or Term
a. If a contract or term thereof is unconscionable at the time the contract is made a court
i.  may refuse to enforce the contract, or
ii.  may enforce the remainder of the contract without the unconscionable term, or may 
iii. so limit the application of any unconscionable term as to avoid any unconscionable result.
b. Comment d: “A bargain is not unconscionable merely because the parties to it are unequal in bargaining position, nor even because the inequality results in an allocation of risks to the weaker party.” 
c. “But gross inequality of bargaining power, together with terms unreasonably favorable to the stronger party, 
i. may confirm indications that the transaction involved elements of deception or compulsion, or 
ii. may show that the weaker party had no meaningful choice, no real alternative, or did not in fact assent or appear to assent to the unfair terms.”
5. [bookmark: _Toc468028757]Williams v. Walker-Thomas Furniture Co.
a. Ps bought furniture in installments from Ds.  Contracts had an add-on clause so debt incurred at the time of purchase of each item was secured by the right to repossess all the items previously purchased by the same purchaser.  
b. Lack of meaningful choice test established 
c. Establishes the common law doctrine of unconscionability 
6. [bookmark: _Toc468028758]Higgins v. Superior Court of Los Angeles County
a. Ps signed an adhesion K to be on Extreme Makeover which included an arbitration clause.  Ps were young (5 children btwn 21 & 14) and had moved in with a family from church after death of parents.  Family’s home was remodeled by TV show so each of 5 had own room.  After airing the family asked the Higgins children to move out.  TC (LASC) mandated arbitration. Arbitration clause was unconscionable.  Procedural – adhesion K with clause hidden under miscellaneous, no highlighted words or initialing.  Substantive – only Ps had to arbitrate, Ds could take Ps to court.  Splitting arbitration costs cost prohibitive for Ps. 
b. Holds the arbitration clause is unconscionable, not the rest of the K. 
c. Same substantive & Procedural test as in Williams, CA’s sliding scale. 
d. The more substantively oppressive the contract term, the less evidence of procedural unconscionability is required to come to the conclusion that the term is unenforceable, and vice versa. 
e. “Substantively unconscionable … requires 'arbitration only for the claims of the weaker party but a choice of forums for the claims of the stronger party.'
[bookmark: _Toc468028759]E. Contracts Against Public Policy 
1. Public policy favors freedom to contract 
2. The Restatement (Second) §179 recognizes a number of categories of contracts that may be unenforceable on grounds of public policy, including agreements in restraint of trade
3. Ancillary covenants. Historically, the common law provided that agreements in restraint of trade were unenforceable. The rationale for this prohibition was that such agreements tend to restrain competition and thereby harm the public interest. – There are a bunch of exceptions on pg 672. 
a. The Restatement (Second) preserves the common law rule that a covenant not to compete is unenforceable unless it is “ancillary” to a valid transaction
4. Ks that are Unenforceable based on Public Policy
a. Illegal Ks and Ks with Illegal Terms
i. An illegal K or K with an illegal term is unenforceable, even if the parties entered into the K voluntarily and there was no bargaining misconduct.
ii. Examples:
1. K for murder for hire
2. K to buy goods in exchange for normal price + illegal bribe
iii. In pari delicto rule
1. Where the parties are equally culpable, courts leave the parties where they are.  
2. A court can take into account the relative fault of the parties and the public interest.  
3. Usually courts refuse to grant the remedy of restitution. 
b. Ks that are contrary to Public Policy
i. Courts also have discretion to refuse to enforce Ks or K terms that are contrary to public policy.
ii. Courts are cautious about exercising this discretion and generally rely on a statute or precedent to establish the public policy.  
iii. Examples:
1. A disclaimer for gross negligence in releases
2. A highly restrictive covenant not to compete
a. (a restraint on trade)
3. Surrogate parenting Ks
[bookmark: _Toc468028760]F. Mistake
1. [bookmark: _Toc468028761]§151 Mistake Defined 
a. A mistake is a belief that is not in accord with the facts.
b. A mistake is an error of fact.
i. Note: Mistake relates to facts, not interpretations
ii. An error about some thing or event that had actually occurred or existed at the time the contract was entered into and can be ascertained by objective evidence.
c. A mistake is NOT: 
i. A misunderstanding about meaning (generally resolved by the process of interpretation)
ii. An incorrect prediction of future events
iii. An error in judgment
d. Mistakes are defenses to formation 
i. Standard remedy is rescission
ii. Often property has changed hands already, so then have to do restitution analysis  
2. [bookmark: _Toc468028762]§152 When Mistake of Both Parties Makes a Contract Voidable
a. (1) Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in §154.
b. (2) In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.
c. Not a prediction – mistaken assumption about the way the world is at the moment of formation.  
i. In Leanwee County v. Messerly – that the property was a habitable, income producing property. 
d. True fact would be a deal breaker. 
e. Parsing it out: 
i. 1: Where a mistake of both parties at the time a contract was made  
1. Both parties shared a mistake (= an error of fact)
2. The error must be made at the time of contracting, and it must relate to the state of affairs existing at the time rather than a prediction for the future.
ii. 2. as to a basic assumption on which the contract was made
1. The mistaken fact must be so fundamental to the parties’ intent and purpose that it is reasonable to conclude they would not have made the contract at all or not on those terms had they known the truth.
2. Looks at the parties’ motivation for entering into the contract (basis of the bargain).
iii. 3. has a material effect on the agreed exchange of performances
1. Looks at the mistake’s objective impact on the balance of the exchange.  Sufficiently large unbargained-for windfall or detriment?
2. Equitable balancing; court examines the effect of the mistake on the parties to decide the fairness of enforcing the contract despite the mistake.
iv. 4. the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in § 154. . .
f. [bookmark: _Toc468028763]Equally innocent parties: 
i. In cases of mistake by two equally innocent parties, we are required, in the exercise of our equitable powers, to determine which blameless party should assume the loss resulting from the misapprehension they shared.  Normally that can only be done by drawing upon our “own notions of what is reasonable and just under all the surrounding circumstances.” (Messerly)
g. [bookmark: _Toc468028764]Lenawee County Board of Health v. Messerly
i. Messerlys sold property with 3 unit apartment building to Pickles.  A few days later Pickles found raw sewage at the property.  County condemned due to a sub code septic system.  Pickles sought rescission due to mistake.  Held: There was a mutual mistake regarding the value of the property as rental income generating.  When both parties are equally innocent the court has to decide which blameless party bears the loss.  Here, purchasers – Pickles – the contract for sale included an as is provision and stated the property was being sold in its present condition with no other written or oral understandings. (So Pickles bore the risk under §154)
ii. Basic assumption: that the property was a habitable income producing property. 
iii. Some courts are less enthusiastic about enforcing as is clauses (pg 710)
3. [bookmark: _Toc468028765]§154 When a Party Bears the Risk 
a. A party bears the risk of a mistake when
i. (a) the risk is allocated to him by agreement of the parties, or
ii. (b) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or
iii. (c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.
b. §154(ac) = Messerly – as is clause puts the risk on the Pickles (buyers) (b
c. §154(b) Parties that are willfully ignorant will often have courts appoint risk to them. “Conscious ignorance” pg 710 note 5.  – parties with limited knowledge who make no effort to gain more knowledge – minimum level of due care. 
4. [bookmark: _Toc468028766]§153 When Mistake of One Party Makes a Contract Voidable
a. K is voidable by the adversely affected party where: 
i. Where a mistake of one party at the time a contract was made 
ii. as to a basic assumption on which he made the contract 
iii. has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if 
iv. he does not bear the risk of the mistake under the rule stated in §154, AND either:
1. (a) the effect of the mistake is such that enforcement of the contract would be unconscionable, or
2. (b) the other party had reason to know of the mistake or his fault caused the mistake.
b. §154 When a Party Bears the Risk 
c. A party bears the risk of a mistake when
d. (a) the risk is allocated to him by agreement of the parties, or
e. (b) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or
f. (c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.
g. §154(c) = Lenawee County v. Messerly 
h. [bookmark: _Toc468028773]Equally innocent parties: 
i. [bookmark: _Toc468028774]
j. [bookmark: _Toc468028775]
k. [bookmark: _Toc468028776]Messerlys sold property with 3 unit apartment building to Pickles.  A few days later Pickles found raw sewage at the property.  County condemned due to a sub code septic system.  Pickles sought rescission due to mistake.  Held: There was a mutual mistake regarding the value of the property as rental income generating.  When both parties are equally innocent the court has to decide which blameless party bears the loss.  Here, purchasers – Pickles – the contract for sale included an as is provision and stated the property was being sold in its present condition with no other written or oral understandings. 
l. [bookmark: _Toc468028781]DePrince v. Starboard Cruise Servs.
i. P was on a cruise and saw a 20 carat diamond in the jewelry store.  He was quoted a $235k price.  Bought diamond.  When Ship store realized price from their distributor was per carat, not whole price they called DePrince to cancel.  DePrince demanded the diamond.  Starboard reversed DePrince’s credit card payment and refused to ship diamond.  TC granted SJ and P appealed.  Held genuine issues of material fact regarding could the K be subject to rescission due to unilateral mistake. 
ii. Starboard cruises – affirmative defense of unilateral mistake (which would make K voidable)
iii. Under Rst. not necessary to show that DePrince caused the mistake 
m. [bookmark: _Toc468028782]§157 Effect of Fault of Party Seeking Relief 
i. A mistaken party's fault in failing to know or discover the facts before making the contract does not bar him from avoidance or reformation under the rules stated in this Chapter, unless his fault amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.
ii. No requirement party not be negligent.
iii. Requirement to have acted in good faith. 


[bookmark: _Toc468028783]Q3. IF SO, WHAT ARE THE TERMS OF THE CONTRACT?
[bookmark: _Toc468028784]A. Common Law & Restatement
1. The acceptance must mirror the offer so the terms should be the same.  In questions regarding which writing is the contract, the last shot rule applies. 
2. Rst 2d §204  “When the parties to a bargain sufficiently defined to be a K have not agreed with respect to [an essential] term, the court may supply ‘a term which is reasonable in the circumstances.’”  
[bookmark: _Toc468028785]B. UCC with a background of Common Law & Restatement
Typically acceptance falls under §2-206 unless there are varying terms.   If there are varying terms determine if they are additional or different. 
[bookmark: _Toc468028786]1. Battle of Forms Overview 
a) [bookmark: _Toc468028787]Princess Cruises v. General Electric Co. 
a. Princess contracted with GE to repair a cruise ship engine & an error during repair caused long delays, cruise cancellations and dramatic loss of income.  Princess sent a PO & GE responded with an acknowledgment form – the work went forward and Princess paid in full.  GE’s acknowledgement form had a limited liability clause. 
b. Predominant purpose test – this is a contract primarily for services so falls outside the UCC (so fact that both merchants irrelevant).
c. GE’s form was the “last shot” and so the limited liability clause applied.  (Not §2-207)
b) [bookmark: _Toc468028788]§2-207 Additional Terms in Acceptance or Confirmation (Full Text)
a. (1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
b.  (2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:
i.  (a) the offer expressly limits acceptance to the terms of the offer;
ii.  (b) they materially alter it; or
iii.  (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
c. (3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.
c) Essentially: with non-merchants changes are out, if both parties are merchants unless one has objected before or after the fact or the term materially alters the contract, they are in.  
[bookmark: _Toc468028789]2. §2-207 Additional Terms
a. [bookmark: _Toc468028790]§2-207(1) Acceptance has additional or different terms
a.  A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
i. Is the purported acceptance an acceptance with different terms or a counter offer (offer includes unless clause)? 
ii. Acceptance:
a. The exchange of writings creates the contract. 
b. Analyze each additional & different term under §2-270(2) (as described below) to determine whether they are part of the contract.
iii. [bookmark: _Toc468028791]The “unless clause” - Counter Offer:
a. When is a purported acceptance within the “unless clause” & a counter offer?
i. Language of the purported acceptance must be explicit that assent is expressly conditioned on the offeror’s agreement to the offeree’s varying terms.
ii. Cases also hold that “subject to the following terms and conditions” is not enough to bring the purported acceptance w/in the “unless clause.” Brown Machine
iii. If language exactly tracks the unless clause, it’s a C/O.
iv. If a party wants a purported acceptance to function as a counter offer – Sellers (offerees) must include the unless clause language
b. When purported acceptance is a counter offer - The exchange of writings does not create a contract & §2-207(2) is not applicable
i. If purported acceptance is a counter offer is there mutual performance by the parties?  If yes, analyze under §2-207(3):
1. Is there a contract based on conduct?
2. What are the terms?
a. Terms on which parties agreed + UCC gap fillers (not the varying terms). 
iv. Are the parties merchants?  If both are merchants use §2-207(2) to determine terms.  If both parties are not merchants the varying terms are not part of the contract unless there is assent.  If there is not assent, the offeror’s terms control. (as in the last shot rule)
v. [bookmark: _Toc468028792]Brown Machine, Inc. v. Hercules, Inc.
a. Brown sold a machine to Hercules.  H sent a PO to B with “unless clause” B responded with an acknowledgement form that included an indemnity provision & a “let us know if you don’t agree to specifications in 7 days” clause.  An H employee was injured and sued B.  B settled and sued H for indemnity.  Was the clause part of the contract? No. 
b. Both merchants. 
c. Example of §2-207 & unless clause.  H’s offer expressly limited the terms & B’s notice provision (if you don’t agree let us know within 7 days in this case) does not bring the purported acceptance within the unless clause.  The purported acceptance operates as an acceptance and we have contract formation based on the writings. 
d. Under §2-207(2), additional terms become a part of the contract between merchants unless … (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is given. 
i. In this case notice was already given (in H’s PO). 
b. [bookmark: _Toc468028793]§2-207(2) Additional terms become part of contract unless…
b. The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:
i. (a) the offer expressly limits acceptance to the terms of the offer;
ii. (b) they materially alter it; or
iii. (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
iv. Additional Terms – Only become part of a contract if:
a. Both parties are merchants
b. Offeror does not object before the fact (include an unless clause)
c. Offeror does not object after the fact
d. Clause/term does not materially alter the contract 
i. Surprise the other party (hard to do in repeat transactions)
ii. Cause the other party hardship
v. Material alteration examples: negation of warranty, requiring a performance guarantee (such as delivery) outside standard trade practices, right for seller to cancel upon late payment, complaint time materially shorter than customary.
vi. Non-material alteration examples: slightly enlarging exemptions for out of control events, fixing reasonable time for complaints, interest for late payment, limiting right of rejection for defects within customary trade tolerances, limiting remedy in a reasonable manner.
vii. [bookmark: _Toc468028794]Paul Gottlieb & Co., v. Alps South Corp. 
a. Gottleib substituted a yarn for prosthetic liners without notifying Alps.  Alps didn’t pay, G sued & Alps counter complained.  Question of whether a limitation of liability clause on G’s finished goods contract, was an enforceable part of the contract. 
b. Both merchants. 
c. Clause was enforceable because it did not materially alter the terms of the agreement. (it was neither a surprise nor an extreme hardship for Alps South)
d. Illustrates the “surprise or hardship” test from §2-207 comments 4 & 5.
c. [bookmark: _Toc468028795]§2-207(3) Conduct establishes Ks 
c. Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.
d. Analyze conduct of parties – did they accept through their conduct (ie: shipping or paying for goods)? If yes, terms supplied by UCC gap fillers. 
[bookmark: _Toc468028796]3. §2-207 Different Terms
a) [bookmark: _Toc468028797]1. Comment 3 Approach (like additional)
a. Let’s be in denial approach –analyze different like additional. 
b) [bookmark: _Toc468028798]Comment 6 / “Knockout” Approach
b. Knock out different terms; result is either no term on the issue or UCC gap filler term.
c) [bookmark: _Toc468028799]Literalist Approach 
c. Different terms are not part of the contract unless counterparty expressly assents to them. (Offeror’s terms control)
[bookmark: _Toc468028800]4. §2-207 Oral Agreement followed by Written Confirmation 
a) When 1 party sends a written confirmation to an oral contract (both offer & acceptance oral) with additional terms: 
a. Non-merchant parties: the terms are out unless expressly assented to
b. Both parties merchants:  
i. Terms that do not materially alter the contract become part of the contract unless the other party objects before or after the fact, the offer was expressly limited to its terms (unless clause)
ii. Terms that materially alter the contract do not become part of the contract unless the other party expressly assents. 
b) When 1 party sends a written confirmation to an oral contract (both offer & acceptance oral) with different term(s), the term(s) are not part of the contract. 
c) When 2 parties send written confirmations and there are conflicting terms, the conflicting terms are out and the UCC fills the gaps.
a. This tends to arise in situations where a confirmation letter/email of an oral agreement has added terms that were not discussed, the closing adds information like “rush” or “ship by x”, or when the parties use different forms for sale and acceptance/acknowledgement forms with preprinted terms that differ from the other party’s. When parties have conflicting additional clauses they are considered to be objected to and do not become part of the contract.  

[bookmark: _Toc468028801]C. UCC Gap Filling 
1. UCC Gap filling (will not gap fill subject matter or quantity term, but will fill the gap of pretty much everything else including price, mode/place/time of delivery, time and place for payment) – this is pretty much the opposite of the common law agreement to agree rule (UCC is extremely liberal in allowing contract formation with material terms missing)
2. No UCC gap fillers for 
a. Subject matter of the K or 
b. Quantity term
2. [bookmark: _Toc468028802]UCC §2-305.   Open Price Term
a. “Open price term” will not prevent enforcement of a K if the parties intended to be bound.
b. If the parties later fail to agree on price, the court may enforce a “reasonable price”;
c. If one party has the power to fix the price, she must do so in “good faith.”
d. If the parties provide that they intend not to be bound unless price is fixed or agreed, and it’s not, there is no K & court won’t fix a “reasonable price.”

[bookmark: _Toc468028803]D. Principles of Interpretation
1. [bookmark: _Toc468028804]Interpretation
a. Modern law uses a modified objective approach 
i. (1) Whose meaning controls the interpretation of the contract? (2) What was that party's meaning? 
ii. If parties agree on a meaning – even if weird or unusual – their agreed upon meaning governs 
b. In many cases, therefore, the crucial issue in interpreting a contract is whether one party knew (or had reason to know) of the meaning attached to the contract by the other. If so, the party having knowledge or reason to know is bound by the meaning of the other. Restatement (Second) §201(2)(b)
2. [bookmark: _Toc468028805]Rst 20. Effect of Misunderstanding
a. When either both parties know or both parties don’t know other party had different meaning = no mutual assent and no contract 
b. §20 only applies where parties are equally ignorant of meaning applied by other party
c. ignorant = didn’t know and didn’t have reason to know 
d. [bookmark: _Toc468028806]Raffles v. Wichelhaus – the “Peerless” case 
i. Cotton to arrive “ex Peerless” – but there were 2 ships named peerless.  1 arriving in October and the other in December.  Buyer meant October & Seller meant December.  Buyer refused to accept December shipment – he expected it in October.  Seller sued for breach of contract.  Court held no manifestation of mutual assent and thus no contract.  
3. [bookmark: _Toc468028807]§201 Whose Meaning Prevails 
a. (1) if parties agree on a meaning (even odd) that is the meaning.
b. (2) If they do not agree on a meaning the meaning of the innocent party prevails – innocent party, party who did not know, or have reason to know the other party had a different meaning.  (in this scenario 1 party knows or has reason to know the other party has a different meaning) 
c. If parties had different meaning & there was equal ignorance – go to §20 – there’s a failure of mutual assent & no contract (Peerless)
d. If the parties attach different meanings to their contractual language, however, the agreement is to be interpreted in accordance with the meaning of one party if the other party either knew or had reason to know of the meaning attached by the former. Restatement (Second) §201(2).
i. Interpreted according to the meaning of the innocent party if the other party knew or had reason to know innocent party’s meaning 
ii. Joyner v Adams, rent escalation
e. This is the modified objective theory – the parties might attach a meaning to a word a reasonable person wouldn’t. 
4. [bookmark: _Toc468028808]§202 Rules in Aid of Interpretation
a. (1) Interpretation takes into account ALL of the circumstances & the principal purpose is given great weight
b. (2) All writings re same transaction are interpreted as 1 whole.
c. (3) Plain meaning most preferred.  TU used when applicable. 
d. (4) Any course of performance accepted or acquiesced in without objection is given great weight in interpretation.  
e. (5) Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as:
i. Consistent with each other and
ii. Consistent with any relevant 
1. Course of performance
2. Course of dealing or 
3. Use of trade 
5. [bookmark: _Toc468028809]§203 Standards of Preference in Interpretation
a. Separately negotiated terms, specific terms, exact terms are given the most weight – separately negotiated the most
b. Weighted in the following order: Express terms (separately negotiated, specific and exact), course of performance, course of dealing, usage of trade.  
6. [bookmark: _Toc468028810]Standards of Preference UCC§ 1-103(b) & Rst §203(a)
a. Apply the following standards of preference to interpret a term:
i. Express terms > COP > COD > TU
b. Caveat:  Trade Usage (TU) sometimes trumps everything else (dog food case where 49.6% = 50%) (Nanakuli)
c. The more specific the factor the greater the weight it should be given 
d. [bookmark: _Toc468028811]COP = course of performance (§1-303)
i. Sequence of conduct – one party has accepted performance consistent with the meaning they are now asserting as wrong 
ii. Within the disputed contract 
e. [bookmark: _Toc468028812]COD = course of dealing (§1-303)
i. Previous dealings between the parties 
ii. Previous contracts (not disputed one)
iii. Establishes a common basis of understanding for interpreting their expressions and conduct  
f. [bookmark: _Toc468028813]Trade Usage 
i. UCC §1-303 
1. Practice or method of dealing in a trade or in a certain location
2. Sometimes local custom in a specific geographic area (Nanakuli - pavers on the island of Oahu interpret this term in this way)
3. evidence of trade usage should be relevant to the interpretation of the parties' agreement. 
4. the existence of a relevant trade usage can overcome even the apparently unambiguous, “plain meaning” of contract language.
ii. Rst §222	Comment by Andrea Steffan: Add more §222
1. Existence & scope of TU are questions of fact for the trier of fact 
2. (3) unless otherwise agreed if parties know or have reason to know the TU then the TU gives meaning to or supplements or qualifies their agreement  
7. [bookmark: _Toc468028814]Joyner v. Adams (“developed” rent escalation clause)
a. D took over a lease/development agreement in 1975 & drafted an amended lease suspending previous “base lease” annual rent increases with a term that if the lots weren’t subdivided and developed by 1980 (5 years) the rent increases would retroactively apply.  In ‘80 1 lot was subdivided with water and sewer lines but no buildings.  P sued for back rent increases.  TC ruled no meeting of minds on material term “developed” as evidenced by each party having a specific different meaning and found against D, the drafting party.  App remanded for fact finding re if parties knew or had reason to know other party had a different meaning.  (On remand found for D, D had no way of knowing P meant something else). 
b. TC used construction against drafter rule (contra proferentem), overturned on appeal. 
i. Construction against drafter: principle that contractual ambiguity should generally be resolved against the party who drafted the language in question.  Contra proferentem 
c. When one party knows or has reason to know the other party does not have the same meaning (and the other party does not) the meaning of the ignorant party prevails.  §201(2)(b)
8. [bookmark: _Toc468028815]Frigaliment Importing Co. v. B.N.S. International Sales Corp. (Chicken & new to trade)
a. P swiss importer of “chickens” entered into 2 contracts with supplier D for 2 sizes of “grade A fresh frozen chicken, government inspected, eviscerated” chicken 2.5-3lbs and 1.5-2lbs.   Second contract was for a larger quantity of larger birds.  Upon receipt P found the larger birds were not young chicken suitable for broiling and frying but stewing chicken or “fowl”.   Sued for breach of warranty for non-conforming goods asserting that under trade usage “chicken” means a young chicken suitable for boiling and frying.  P unable to establish trade usage at trial and complaint dismissed with costs. 
b. Courts often state that the “plain meaning” of the language of a contract should govern and that extrinsic evidence is admissible only if the court concludes that the contract is ambiguous.  Here court holds “chicken” is ambiguous. 
c. Relevance of trade usage. The plaintiff buyer in Frigaliment attempted to show the existence of a trade usage by which the term “chicken” would be understood to mean a young chicken. While ultimately rejecting that contention as not sufficiently established by the testimony of the plaintiff's witnesses, the court regarded evidence of this type as admissible and relevant to the disputed issue of interpretation.
i. Special rule that applies when one of the parties is new to the trade: “when one of the parties is not a member of the trade or other circle, his acceptance of the standard must be made to appear” by proving either that he had actual knowledge of the usage or that the usage is “so generally known in the community that his actual individual knowledge of it may be inferred.”
1. Actual or constructive knowledge of the trade usage. 
2. When dealing with 2 “veteran” parties they are both assumed to have full knowledge of all trade usage 
d. Here usage of trade not established sufficiently in fact 
9. [bookmark: _Toc468028816]Reasonable expectations doctrine: 
a. Applied to insurance policies – (contracts of adhesion – take it or leave it)
b. The objectively reasonable expectations of applicants and intended beneficiaries regarding the terms of insurance contracts will be honored even though painstaking study of the policy provisions would have negated those expectations.
c. Some courts limit by requiring the presence of ambiguity or a hidden or inconspicuous term
d. Restatement §211 
i. comment f: “Reason to believe may be inferred from the fact that the term is bizarre or oppressive, from the fact that it eviscerates the non-standard terms explicitly agreed to, or from the fact that it eliminates the dominant purpose of the transaction.”
e. Non-dickered terms should be interpreted in accordance with the reasonable expectations of the non-drafting party.  Even if the express language of the contract contradicts those expectations. 
f. Doctrine applies: 
i. contracts of adhesion with very unequal bargaining power (Adhesion = standard form agreement, often long and complex, take it or leave it, very unequal bargaining power)
ii. contested language applies to a non-dickered term
iii. even with no ambiguity of terms 
iv. In the insurance industry to insurance contracts (and pretty much only in the context of insurance)
g. [bookmark: _Toc468028817]C & J Fertilizer, Inc. v. Allied Mutual Insurance Co. (Burglary definition)
i. P operated a fertilizer plant.  Insurance definition of burglary required visible marks made by tools or actual damage to exterior for coverage.  P’s external doors were locked & undamaged, but tire tracks to warehouse door and interior door damaged.  Chemicals and supplies stolen.  D denied coverage.  P appealed and was granted coverage under doctrine of reasonable expectations because D’s definition of burglary does not conform with common use of term or the criminal definition.  
ii. Example of reasonable expectations doctrine
iii. Includes a dissent re: P got coverage he didn’t pay for since clause was unambiguous & court shouldn’t have ruled on it. 
iv. This is a very unusual result 
v. Restatement §211 comment f
1. “Reason to believe may be inferred from the fact that the term is bizarre or oppressive, from the fact that it eviscerates the non-standard terms explicitly agreed to, or from the fact that it eliminates the dominant purpose of the transaction.”
2. In this case it eliminated the basic purpose of the agreement which was to provide coverage for burglary unless it was done by an employee. 

[bookmark: _Toc468028818]E. Parol Evidence Rule 
[bookmark: _Toc468028819]1. Does the Parol Evidence Rule Apply?
[bookmark: _Toc468028820]The Parol Evidence Rule 
1. [bookmark: _Toc468028821]General rule = Parol Evidence Rule bars admissibility of PE to contradict a final writing or to add to a final and complete writing.   
a. Parol evidence= extrinsic evidence of negotiations (oral or written) that preceded or occurred at the same time as/contemporaneous to the final writing but were not incorporated into the final writing. 
b. If parties have a conversation after they have entered into a writing to clarify terms is NOT parol evidence.
2. [bookmark: _Toc468028822]Parol Evidence Rule - §209-218 Rst  & UCC §2-202
a. Parties may not contradict or supplement their final written agreement with “extrinsic” evidence.  However, when the writing is final for only part of the agreement, it may be supplemented with extrinsic evidence. 
b. Does not define what is admissible – operates to exclude evidence 
c. Judge determines: Does the PER apply?  Is the evidence PE?  Is the writing Final? 
d. Order of basic PER analysis:
i. Is the evidence PE
1. If no, PER does not apply
2. If yes, apply PER
ii. If evidence is PE, is the writing final?
1. Depending on jurisdiction either the face of the writing (4 corners) or all evidence including the PE (Rst)
2. If not final, PER not bar to admissibility
iii. If writing is final, is the writing complete/integrated?
1. Depending on the jurisdiction the face of the writing or all evidence including the PE 
2. Totally integrated: PER applies and no PE admissible unless an exception applies
3. Partially integrated (final as to some, but not all of the terms) Judge decides (issue of law) whether PE is consistent with (does not contradict) the writing 
a. Consistent: PER does not bar admissibility of the evidence to the finder of fact. 
i. Rst:  A term is a consistent additional term if, under the circumstances, it is one that “might naturally be omitted from the writing” if the parties had really agreed to it.
ii. UCC:  A term is a consistent additional term unless it would “certainly” have been included in the writing if the parties had agreed to it.
b. Contradictory: PER bars admissibility of PE unless a PER exception applies 
iv. If PER bars admissibility, do any of the exceptions apply?
1. Exceptions: Interpretation, Defenses (fraud, invalid formation), collateral agreement, subsequent agreement, conditional precedent, equitable remedy (omitted term). 
3. [bookmark: _Toc468028823]§213 Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule)
a. (1) PE cannot be admitted to contradict or add to terms of a writing. 
b. Binding final agreement discharges prior agreements that are within its scope – (unless a separate or collateral contract which would be outside the scope) 
4. [bookmark: _Toc468028824]UCC 2-202 Final Written Expression: Parol or Extrinsic Evidence 
a. Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented
i. (a) by course of dealing or usage of trade (Section 1-205) or by course of performance (Section 2-208); and
ii. (b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.
b. PE cannot be admitted to contradict or add to terms of a writing. 
c. PER does not bar explaining or supplementing though COD, TU, or COP. 
d. PER does not bar consistent additional terms if partially integrated 
e. Comment 3: an agreement is completely integrated if the writing omits a consistent additional agreed term, “that, if agreed upon” “would have certainly been included in the document.”
f. [bookmark: _Toc468028825]Thompson v. Libby
i. Thompson sold Libby logs according to the following agreement. “I have this day sold to R. C. Libby, of Hastings, Minn., all my logs marked “H. C. A.,” cut in the winters of 1882 and 1883, for ten dollars a thousand feet, boom scale at Minneapolis, Minnesota. Payments cash as fast as scale bills are produced.”  Libby did not pay and Thompson brought suit.  TC allowed parol evidence there had been an oral warranty and Thompson breached it.  Appealed to Minn. Supreme Court who held the agreement was complete on its face and no parol evidence was admissible.  Remanded for new trial. 
ii. Deals with “supplementation” of the written agreement (for which parol evidence is not allowed when completely integrated)
iii. Illustrates (minority) classical approach to parol evidence rule – an agreement that is complete on its face does not allow for the introduction of parol evidence. 
iv. Parol evidence for period of time meant by “winter” or what is meant by “boom scale” would have been allowed.  – it would have served to explain the agreement 
v. Court rejects that the warranty was a collateral agreement: To justify the admission of a parol promise by one of the parties to a written contract, on the ground that it is collateral, the promise must relate to a subject distinct from that to which the writing relates.
[bookmark: _Toc468028826] Is the Evidence Parol Evidence?
1. External evidence of negotiations (oral or written) or oral agreements made prior to or contemporaneously with the written agreement.   Negotiations after the execution of the writing are not parol evidence. 
a. [bookmark: _Toc468028827]§214 Evidence of Prior or Contemporaneous Agreements & Negotiations
i. Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish
1. (a) that the writing is or is not an integrated agreement;
2. (b) that the integrated agreement, if any, is completely or partially integrated;
3. (c) the meaning of the writing, whether or not integrated;
4. (d) illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause;
5. (e) ground for granting or denying rescission, reformation, specific performance, or other remedy.
ii. A & b – modern restatement approach
iii. C, D, E, - exceptions 
[bookmark: _Toc468028828]Is the Writing Final?
	Judge decides 
[bookmark: _Toc468028829]2. If PE & Writing Final -> Is Writing Integrated? 
Determining Integration Judge -> matter of law 
1. [bookmark: _Toc468028830]Integration §209 Integrated Agreements & §210 Completely & Partially Integrated Agreements
a. To determine applicability of parol evidence rule courts must first determine whether the writing in question is intended to be a final expression of the parties’ agreement & if so, is it a complete or partial statement of the contract terms. 
i. complete integration: a writing that is intended to be a final and exclusive expression of the agreement of the parties. (Rst §210)
ii. partial integration: a writing that is intended to be final but not complete because it deals with some but not all aspects of a transaction between the parties. Ie: 
iii. partial integration: a writing that the parties intended to be the final expression of some, but not all terms. 
1. PE can be used to supplement but not to add to
b. [bookmark: _Toc468028831]Classical approach: “Four Corners” approach: (Minority)
i. (Williston) integration determined from the “four corners” of the writing without resort to extrinsic evidence. Minority approach still used by a substantial number of jurisdictions to determine integration. 
ii. contract which appears complete and unambiguous on its face will be presumed final and complete expression of agreement; presumption is strongest where writing contains merger or integration clause
iii. also “plain meaning” approach 
iv. party has to convince the judge there is an obvious ambiguity on the face of the document - only then will court allow PE. 
1. “ambiguity prerequisite”
c. [bookmark: _Toc468028832]Modern approach: (Restatement approach) (Majority)
i. (Corbin) alternative method that looks beyond the 4 corners: The central precept for this contextual approach is reflected in Restatement (Second) §210, Comment b: “[A] writing cannot of itself prove its own completeness, and wide latitude must be allowed for inquiry into circumstances bearing on the intention of the parties.”
ii. A finding of integration should always depend on the actual intent of the parties and a court should consider evidence of all the facts and circumstances surrounding the execution of the contract, as well as the writing, in uncovering that intent. (Corbin p417)
iii. Essentially parol evidence is being used to determine if the parol evidence rule applies. 
iv. §209(3) … taken to be an integrated agreement unless established by other evidence that the writing did not constitute a final agreement. 
v. §214(b) PE allowed to show complete or partial integration (if PER should not apply) 
1. agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish… and that the integrated agreement, if any, is completely or partially integrated.
vi. Judge considers evidence including PE to determine if agreement is completely or partially integrated (partial integration -> PE to supplement (not contradict) can be heard by trier of fact (usually jury)
d. Merger Clauses: Rst §216, Comment e (merger clause does not control question of integration); UCC §2-202, Comment 1(a) (rejects any assumption that writing that is final on some terms is necessarily exclusive)
i. Merger clause: that conclusively establishes that the writing is integrated 
1. Entire Agreement. This document constitutes the entire agreement of the parties and there are no representations, warranties, or agreements other than those contained in this document.
ii. Most courts hold that a “merger clause” is presumptive (but not conclusive) proof of integration. 
iii. Merger clause not solely determinative of issue of integration
iv. Merger clauses are not automatically completely integrated because sometimes they are boilerplate. 
e. [bookmark: _Toc468028833]Completely Integrated
i. Writing parties intended to be a final expression of all terms. (PER bars admissibility unless an exception applies.) 
f. [bookmark: _Toc468028834]Partially Integrated
i. Writing that the parties intended to be the final expression of at least one of the terms it contains, but not a final expression of all terms of their agreement is referred to as:  Partially integrated (incompletely integrated by some courts)
ii. [bookmark: _Toc468028836]§215 Contradiction of Integrated Terms
1. Except as stated in the preceding Section, where there is a binding agreement, either completely or partially integrated, evidence of prior or contemporaneous agreements or negotiations is not admissible in evidence to contradict a term of the writing.
2. PE cannot be admitted to contradict or add to terms of a writing.
iii. [bookmark: _Toc468028838]§216 Consistent Additional Terms 
1. PE is admissible for consistent additional terms when writing is partially integrated. 
2. (1) PE cannot be admitted to contradict or add to terms of a writing.  
3. Agreed to for separate consideration – is a collateral agreement 
4. Same theory as §2-202 would it naturally have been included or naturally been excluded 
[bookmark: _Toc468028839]3. Does an Exception Apply?
1. [bookmark: _Toc468028840]EXP. Explanation / Interpretation EXCEPTION:
a. PER does not bar PE that is offered to explain or interpret the writing. §214(c)
b. Horse meat 50% - PE admitted to interpret 50% because of TU
c. [bookmark: _Toc468028841]Taylor v. State Farm Mutual Automobile Insurance Co. 
i. T involved in a 3 car MVA that resulted in multiple suits.  His insurer State Farm did not settle (car 2 did) and jury returned a verdict of 2.5 million against Taylor.  After TC verdict Taylor signed a release with State Farm for 15k for uninsured motorist coverage.  Taylor brought this bad faith claim against State Farm.  TC allowed parol evidence regarding circumstances behind release agreement.  Jury returned verdict of 2.1 million for Taylor.  State Farm appealed, App Ct. held that release agreement was complete and not ambiguous and no parol evidence was admissible to interpret it.  Taylor appeals to S.C. which holds that the TC did not error and the interpretive parol evidence was admissible.  PE is admissible to determine the question of integration; there does not need to be a vagueness or ambiguity on the face of the writing.  
ii. Modern Rst. approach: judge considers PE to determine admissibility of PE to determine the terms of the K.
iii. Demonstrates: use of parol evidence to interpret an agreement 
iv. The extrinsic evidence offered in Taylor showed conduct and other background circumstances that Taylor claimed were relevant to the issue of whether the release should be interpreted to cover a claim in tort against State Farm for bad faith refusal to settle.
d. [bookmark: _Toc468028842]Nanakuli Paving & Rock Co. v. Shell Oil Co.  
i. P & D had long term contracts with each other for supply of asphalt.  1969 contract had price term as “D’s price on delivery.”  In 1970 & 71 D engaged in the trade practice of price-protection in which they charged P the old price for a few months to cover asphalt P had already committed in other contracts.  1974 D under new management dramatically increased price ($44 to $72) with 1 day notice and refused to price-protect 7200 tons of asphalt P had committed at old price.  TC jury verdict for P which included parol evidence of trade usage and course of performance.  Judge set aside and ruled for D.  On appeal App Ct held jury findings valid and set aside judge’s decision. 
ii. Modern Rst. approach: judge considers PE to determine admissibility of PE to determine the terms of the K.
iii. Establishing Trade Usage:
1. Evidence of trade usage is only admissible if the party offering the evidence establishes that the usage exists. Burden of proof necessary to establish the existence of a trade usage - showing that it has sufficient regularity of observance in a place or market to justify the expectation that it will be followed. Once TU established a party in that trade is presumed to be bound by it.
2. Existence and scope of trade usage are issues of fact
a. Nanakuil does this 
3. Define “trade”
a. Asphaltic paving trade in HI
4. Trade usage requires such regularity of observance as to justify an expectation that it will be observed
a. Nanakuil showed universal practice in area 
5. Actions consistent with trade usage may constitute COP or waiver of contrary K term
a. Shell price protected both previous times they increased the price under that contract … court ruled it was not a waiver 
iv. Comment 2 to UCC §2-202 provides that terms derived from a course of dealing or a usage of trade are deemed to be part of the agreement unless “carefully negated.”
v. Example of Trade Usage inconsistent with an express term.
vi. Example of Course of Performance 
vii. Standards of Preference: Express terms -> COP -> COD -> TU… but sometimes TU trumps everything else.  As in this case.  UCC §10303(b) and Rst. §203(a).
viii. Held: “A trade usage to price protect pavers at times of price increases for work committed on nonescalating Ks could reasonably be construed as consistent with an express term of seller’s posted price at delivery.” 
1. The “posted price at delivery” is the general rule and this is an exception – on Oahu for already committed asphalt.  (why this is consistent)
ix. Trade Usage & Course of Performance are extrinsic evidence & are used to interpret the agreement 
1. PE is necessary here to determine what a reasonable person in these circumstances would have thought they were agreeing to. 
2. [bookmark: _Toc468028843]EXP. Defenses/Unenforceability/Invalid EXCEPTION (includes Fraud): 
a. The parol evidence rule does not apply to evidence offered to show that the agreement is invalid for any reason, such as fraud, duress, undue influence, incapacity, mistake, illegality, or lack of consideration.
b. This evidence may show that what looks like a contract is not one & thus is not entitled to the parol evidence rule 
c. While a written agreement may in fact be “a forgery, a joke, a sham, or an agreement without consideration, or it may be voidable for fraud, duress, mistake, or the like, or it may be illegal,” none of these things is likely to appear on the face of the document. Restatement (Second) §214, Comment c.
d. Some courts would limit the fraud exception to cases of “fraud in the execution”
e. Most courts, however, will extend the fraud exception also to instances of “fraud in the inducement” 
f. [bookmark: _Toc468028844]Sherrodd, Inc. v. Morrison-Knudsen Co.
i. P was a subcontractor to a subcontractor – COP.  D is general on an Army Corps of Engineers housing project.  D informed P 25k cubic yards of earth needed to be moved.  P submitted a lump sum bid for 98k (25k yards at $3.90 a yard) to COP whose bid was accepted by D.  P began working and was learned more than double yardage needed to be done.  P spoke with COP & D who assured P he’d be paid for work actually done.  COP withheld payment until P signed written contract.  At time of signing P was owed over 70k.  Contract expressly stated not modified by prior or subsequent oral agreements. TC granted SJ for D holding no parol evidence that directly contradicts written agreement admissible (even to show fraud).  P appealed, SC upheld with dissent.  
ii. Many courts agree with the majority in Sherrodd that a party cannot base a claim of fraud upon the very type of representation that is disclaimed in the writing.  Contract had a merger clause. 
iii. Holds: Fraud exception does not apply when alleged fraud directly contradicts an express term of the agreement. 
iv. However, some courts agree with the dissent in Sherrodd that not even the combination of a merger clause and a specific disclaimer can shield a party from a claim of fraud.
1. court should hear the evidence from both sides to determine if P has a sufficient claim of fraud to be heard by a trier of fact.  
v. Example of fraud in the inducement & a court that limits the fraud exception to fraud in the execution. 
vi. Notes: currently most cases have used the parol evidence rule to bar recovery under promissory estoppel. (can’t use the parol evidence to show relied on a promise other that the one in the written contract)
g. [bookmark: _Toc468028845]Riverisland Cold Storage, Inc. v. Fresno-Madera Production Credit Association
i. P’s restructured a debt with D’s.  Written agreement was for a 3 month forbearance with 8 properties as collateral.  P’s assert D’s VP met with them 2 weeks prior and terms were 2 years forbearance for 2 properties.  VP made same claim at time of signing.  TC granted D’s SJ – CA Pendergrass rule limiting fraud exception to parole evidence rule to evidence of procuring the inducement or fraud in the use of the agreement, but not evidence directly contradicting the agreement.  P appealed and App. Ct. overturned SJ.  S.C. upheld overturning and overturned Pendergrass rule. 
ii. CA. C.C.P. 1856 – PER should not bar evidence challenging the validity of the agreement itself. “Evidence to prove that the instrument is void or voidable for mistake, fraud, duress, undue influence, illegality, alteration, lack of consideration, or another invalidating cause is admissible. This evidence does not contradict the terms of an effective integration, because it shows that the purported instrument has no legal effect.
iii. California Supreme Court in Riverisland HELD: that the parol evidence rule exception for claims of fraud will be broadly construed and allow for pursuit of both fraud in the inducement and fraud in the execution.
1. Promissory fraud in the inducement is not the same thing as a promise not kept – P has to prove D made a promise with no intent to perform it.
2. P must also show they reasonably relied on the alleged false promises or misrepresentations despite not reading the contract (on remand TC granted SJ on these grounds.  Ct. App. upheld.  S.C. denied review)
iv. Held: failure to keep a promise (perform) does not prove promissory fraud.  Promissory fraud is difficult to prove. 
v. Held: establishing fraud requires a showing of reasonable reliance by the innocent party  
h. [bookmark: _Toc468028846]Fraud in the inducement vs. fraud in the execution. 
i. The fraud exception to the parol evidence rule can be broadly divided into claims of fraud in the execution & fraud in the inducement 
ii. Fraud in the Execution: in which a party claims they were misled about the terms or contents of a writing (e.g., the oral agreement was for a larger house at 299 Maple Street but the written contract would convey the smaller house at 295 Maple Street) 
1. Riverisland: P’s told 2 years for 2 parcels, but writing was 3 months for 8 parcels
2. The “guilty” party misrepresents the nature of the document that the guilty party is presenting to the innocent party for signature. 
3. The K is void from the inception Rst. §163 
iii. Fraud in the Inducement: in which the contents of the writing are correctly understood but other misrepresentations are used to induce a party to execute the writing (e.g., an oral representation that the roof on a house is only one year old when it is actually fifteen years old).
1. In Sherrodd, it was clear that the contractor knew what was in the written contract but was allegedly given false commitments about future changes to get him to sign it. Thus, Sherrodd only involved a claim of fraud in the inducement.
2. Although the innocent party correctly understands what is in the writing, the “guilty” party makes a fraudulent misrepresentation of fact, which induces the innocent party to enter into the K. 
3. K is “voidable” by an innocent party who reasonably relied on the fact. Rst §164
4. Ex. Sports car they tell you goes 0-60 in 4.3 seconds but is actually a 4 cylinder slow car.  
iv. Promissory fraud: a promise made without any intention of performing it. 
1. Subcategory of fraud in the inducement
2. This would essentially eliminate the parol evidence rule, x didn’t keep their promise therefore they committed promissory fraud so all my parol evidence gets in.
3. [bookmark: _Toc468028847]EXP. Collateral Agreement EXCEPTION: 
a. The parol evidence rule does not apply to evidence introduced to establish a “collateral” agreement between the parties.
b. The Restatement (Second) continues the collateral agreement exception in §216(2), which provides that an agreement will not be regarded as fully integrated if the parties have made a consistent additional agreement which is either agreed to for separate consideration or is “such a term as in the circumstances might naturally be omitted from the writing.”
c. UCC Comments express a somewhat similar approach regarding admissibility: Comment 3 to §2-202 indicates that “consistent additional terms” should be excluded under §2-202(b) only where the parties intend the writing to be a complete and exclusive statement of all terms (a complete integration) or the court concludes that if such terms had actually been agreed upon they would “certainly have been included in the document.”
4. [bookmark: _Toc468028848]EXP. Subsequent Agreement EXCEPTION: 
a. The parol evidence rule does not apply to agreements, whether oral or written, made after the execution of the writing.
5. [bookmark: _Toc468028849]EXP. Conditional Precedent EXCEPTION: 
a. The parol evidence rule does not apply to evidence offered to show that effectiveness of the agreement was subject to an oral condition precedent.  (Like agreement subject to 1 party’s approval for a bank loan.)
b. 1 of the parties duty to perform will only arise if a certain condition is met. 
c. A party is asserting I did not breach even though I failed to perform because my duty never arose.
d. [bookmark: _Toc468028850]§217 Integrated Agreement Subject to Oral Requirement of a Condition 
i. Where the parties to a written agreement agree orally that performance of the agreement is subject to the occurrence of a stated condition, the agreement is not integrated with respect to the oral condition.
6. [bookmark: _Toc468028851]EXP: Equitable Remedy (Mistaken Omission) EXCEPTION: 
a. The parol evidence rule does not apply to evidence that is offered to establish a right to an “equitable” remedy, such as “reformation” of the contract. Restatement (Second) §214(e).
b. If one party can establish that a portion of the agreement was mistakenly omitted (printer, secretarial, etc error) that party may seek judicial reformation of the agreement — a court order declaring that the mistakenly omitted provision will be treated in law as part of the agreement. Generally, however, a writing may be reformed in this fashion only if it is shown by “clear and convincing evidence” that the parties really did intend their written agreement to contain the term in question.

[bookmark: _Toc468028852]F. Implied Terms
1. Implied term: a term that the court does not find in the parties’ agreement, even as broadly viewed, but that the court holds should be “implied by law” — made a part of that agreement by operation of the rules of law rather than by the agreement of the parties themselves.
a. Implied-in-law
i. Sometimes implied in statute
ii. Sometimes implied in common law -> 
1. Ie: duty of good faith 
b. Implied-in-fact
i. some cases a court will apply an implied-in-fact term based on the facts & writing (not parol evidence); the court thinks the contract doesn’t make sense without it.
2. [bookmark: _Toc468028853]Best/Reasonable Efforts UCC §2-306
a. A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and the buyer to use best efforts to promote their sale. UCC §2-306(2)
i. (under California law “best efforts” requires a party to make such efforts as are reasonable based on the abilities of the party, the means available to it, and the expectations of the other party);
ii. Best efforts (Reasonable efforts Rst) is now implied in law in exclusive dealing contracts. 
1. Reasonable & best efforts are generally the same 
b. [bookmark: _Toc468028854]Wood v. Lucy, Lady Duff-Gordon
i. P had an exclusive dealing contract with D to sell her fashion designs and endorsements.  D sold some independently and did not share profits with P.  P sued. D claimed contract was not enforceable as P’s promise to market goods was illusory.  Held promise had implied duty and was enforceable. 
ii. In Wood, the defendant claimed that although their agreement obligated her to market her designs only through Wood, it left him apparently free to do nothing on her behalf, while at the same time representing whomever else he pleased. Such an arrangement would have lacked “business efficacy,” according to Judge, because it would have effectively placed one party (Lucy) at the mercy of another (Wood), and therefore the court implied a duty on Wood’s part to use reasonable efforts on Lucy’s behalf.
iii. An implied obligation to use reasonable efforts will prevent a somewhat indefinite promise from being illusory.
iv. UCC §2-306(2) that imposes a “best efforts” obligation in cases where the contract for sale calls for “exclusive dealing.” (Based on this case)
3. [bookmark: _Toc468028855]Absence of Specific Time Provisions UCC §2-309
a. (3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.”
b. From Leibel: By not establishing a length of time for the contract to exist, either party may terminate the relationship at will, but without a requirement for good faith and fair play, either party may be severely damaged.
c. [bookmark: _Toc468028856]Leibel v. Raynor Manufacturing
i. Leibel was exclusive dealor of Raynor’s garage doors for 2 years under an oral agreement.  Raynor notified as of today agreement terminated and new distributor hired. Leibel sued citing requirement for reasonable notice of termination of ongoing sales agreement under UCC.  Raynor argued there was no definite time in the contract so they didn’t breach & all that was required was actual notice of termination. TC granted R’s MJS, App. Ct. reversed stating that the distributor agreement was an agreement for the sale of goods and the UCC applied.  Thus the implied term requiring reasonable notice applied.  (distributorship deal)
1. Hold: UCC applies to distributorship deals 
ii. UCC applies here because a distributorship agreement must be recognized as an agreement for the sale of goods and subject to the provisions of Article II of the Uniform Commercial Code (even if the agreement states it’s for service)
1. So §2-309 is implied-in-law in this case. 
iii. Reasonable notice: factors to consider include distributor’s need to sell of remaining product, & if substantial recouped investment made in reliance on agreement, agreement terms and industry standard, and party needs time to seek an alternative arrangement.    
4. UCC Gap filling
a. Some provisions are implied in law by the UCC unless expressly disclaimed on the basis that the terms are “fair” or “just” 
b. some of the implied-by-law obligations imposed by the UCC are mandatory and may not be varied even if the parties expressly agree otherwise.
5. Implied terms are often considered the “default rules” that reflect a “hypothetical bargain,” the agreement that the parties probably would have made had they bargained over the issue.
Implied terms do not trump express terms (unless the express term is unconscionable).
[bookmark: _Toc468028857]G. Duty of Good Faith  
1. [bookmark: _Toc468028858]Good Faith – UCC 1-304 & Rst. §205
a. UCC § 1-304: “Every contract or duty within [the UCC] imposes an obligation of good faith in its performance and enforcement.”
b. Rst § 205: “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.”
i. “Good faith performance … emphasizes faithfulness to an agreed common purpose and consistency with the justified expectations of the other party” cmt. a
c. good faith “means honesty in fact and the observance of reasonable commercial standards of fair dealing.” See UCC §1-201(b)(20).
i. Means: subjective honesty in fact and objective commercially reasonable behavior 
d. Protects reasonable expectations of the parties not to be taken advantage of 
e. May be applicable:
i. When in order for parties to have “business efficacy” it is necessary to imply terms not expressly incorporated into the agreement. (courts will not add conflicting terms)
1. Examples: Wood v. Lucy, Lady Duff-Gordon & Leiben v. Raynor Manufacturing
ii. Covenant of good faith may permit a finding of breach even where no express term of the agreement has been violated. As in Seidenberg below.  (Not allowed under UCC)
iii. Judge the appropriateness of a party’s exercise of some type of discretion expressly granted to it by the terms of a contract.
f. Limits promisor’s discretion regarding an otherwise empty promise
g. Converts promisor’s illusory promise into consideration for a return promise
2. [bookmark: _Toc468028860]Good Faith without violation of express terms 
a. Separate Cause of Action for Breach of Duty of Good Faith
i. A cause of action for breach of contract only for breaching the duty of good faith - Not allowed under the UCC (some courts hold yes though).
ii. Comment to UCC § 1-304: “…the doctrine of good faith merely directs a court towards interpreting contracts …, and does not create a separate duty of fairness and reasonableness which can be independently breached.”
iii. Cases go both ways on this issue.
iv. Good faith has often been treated not so much as an independent source of duty, but as a guide for construction of terms in an agreement. Good faith to determine if there has been a breach in some other term of the contract. 
b. [bookmark: _Toc468028861]Seidenberg v. Summit Bank
i. Ps sold one of their insurance brokerage firms to D for stock in D’s parent company.  Agreement was that P’s would stay on and run the company & P & D would work together to market and increase business growth.  P would also run any other insurance brokerages D acquired.  P filed for breach of good faith when D did not work with them, delayed marketing & acquired an entity it should have fallen to P to operate without letting P know.  D then fired Ps.  TC granted D’s MSJ citing P’s attempting to enforce an oral agreement and parol evidence rule excluded testimony.  Ap. Court reversed and remanded for trial. Re Parol evidence rule App. Ct. held it is implied and part of every contract so parol evidence rule does not apply. 
ii. Good Faith & fair dealing cannot override an express term but require that a party act in good faith while exercising discretion or performing contractual obligations. 
iii. Establishing breach of covenant of GF requires showing of bad faith or ill motive.  (arbitrary, capricious, unreasonable conduct alone are not enough – you need ill motive)
iv. Parole evidence rule – Parol evidence may be introduce to provide understanding of the parties intentions & the rule cannot inhibit the application of the implied covenant of good faith and fair dealing because that covenant is contained in all contracts made in New Jersey by operation of law.  Implied-in-law means it’s a term of the contract, and as an included term the PER does not apply, can introduce evidence about terms and carrying out terms. 
1. Parole Evidence Rule: While conceding that the parol evidence rule might apply in a case where the offered evidence appears to directly contradict an express term in the contract, the appellate court asserts that because the obligation of good faith is an implied term rather than an express one, the parol evidence rule will ordinarily be irrelevant to the issue of its existence and application.
v. Factors to consider in determining breach of good faith: Bad motive, dishonesty, unequal bargaining power, financial vulnerability 
1. Unequal bargaining power and financial vulnerability is a factor to be considered, but is not outcome determinative. 
c. [bookmark: _Toc468028862]Sons of Thunder v. Borden 
i. (NJ 1997) P’s invested large amounts in clam fishing vessels based on assurances D would purchase clams.  D never made the purchases and then exercised contractual right to terminate contracts with 60 & 90 days’ notice. GF did not override D’s express right to terminate, but D’s performance before termination breached implied covenant of GF. (P had substantially less bargaining power in this case)
3. [bookmark: _Toc468028863]Requirements and Output Contracts 
a. 2-306(1) “A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.”
b. Comment 2 indicates that the seller in a requirements contract is to be protected against increases in demand that exceed the bounds of “good faith.” A “ballooning” of demand by a requirements buyer has often been held to be in bad faith, both at common law and under the UCC.
c. Test of good faith to substantial reduction in purchases: typically good faith when alteration is result of reasons outside buyer’s control (change in contract they were using the material for).  Typically bad faith if buyer is attempting to procure more cheaply elsewhere or with intent to harm seller. 
d. Requirements & Outputs are not illusory promises (lack of consideration) because of the implied duty of good faith. 
4. [bookmark: _Toc468028864]Appropriateness of discretion under satisfaction clauses 
a. Satisfaction clauses: don’t confer unlimited power for satisfied/unsatisfied party to determine and declare his own dissatisfaction, without external check.
i. Typically judged by standard of reasonableness or honest dissatisfaction
ii. “objective” standard (reasonable person) has been traditionally employed in cases where “commercial quality, operative fitness, or mechanical utility” are in question
iii. “subjective” standard of honest dissatisfaction is likely to be employed where “personal aesthetics or fancy” are at issue.
iv. Restatement (Second) §228 declares that the objective test should be preferred when it is “practicable to determine whether a reasonable person in the position of the obligor would be satisfied.”
1. Cmt a – subject test used only when “no doubt” in the agreement that honest dissatisfaction is meant and no more. 
v. Where satisfaction measured by independent third party, such as an architect or engineer, the Restatement (Second) indicates a greater tolerance for the application of a subjective test, on the assumption that a third party is less likely to be affected by the “selfish interests” of the obligor. §227, Comment b, Illustration 3, and §228, Comment b
vi. A satisfaction clause without good faith would be an illusory promise. 
b. [bookmark: _Toc468028865]Morin Building Products Co. v. Baystone Construction, Inc.
i. P as subcontractor for D who was expanding a factory for GM.  P installed aluminum siding “to match existing” “subject to the final approval” of GM’s “and his decision in matters relating to artistic effect shall be final” & GM rejected it because it did not match in bright sunlight at an acute angle.  D tore it down and replaced using a different sub & didn’t pay P.  TC used reasonable man objective standard for satisfaction clauses in jury instructions.  Jury found for P, D appealed.  App. Ct. upheld – objective standard is the correct standard in this case. 
ii. Uses Rst §228 – unless absolutely clear from contract that the subjective standard is to be used, the objective standard applies. (Rst §228 is the majority rule & objective test is used in commercial contexts) 
[bookmark: _Toc468028866]H. Warranties 
1. [bookmark: _Toc468028867]Express Warranties 2-313
a. UCC §2-313 deals with creation of “express warranties.” Notably, the section does not require that the seller have the intent to create an express warranty, or use the words warrant or guarantee. 
b. Buyer asserting breach must show:
i. 1. Seller made factual promise about qualities/attributes of goods (which turned out not to be true) AND
1. Done in 1 of 3 ways: 
a. Affirmation of fact or promise by seller
b. Description of goods 
c. Sample or model shown to buyer as representation
2. Warranty that the good will conform with the fact or promise/description/model. 
3. Distinguish between false factual statement and opinion/puffery/sales pitch
ii. 2. Factual statement was part of the “basis of the bargain” AND
1. Approach 1: (one extreme): Buyer must show that Buyer relied on the seller’s factual promise in deciding to purchase the product;
2. Approach 2: (opposite extreme): Buyer must show that the factual affirmations of the seller were made before the sale took place.
3. Approach 3: (intermediate approach): Affirmations made by Seller relating to the goods create a rebuttable presumption that the statements are part of the basis of the bargain, and Seller can try to rebut the presumption by clear proof that the buyer did not rely on the statements. 	
a. Comment 3 to 2-313 supports this view, providing that once a seller has made an affirmation of fact about the goods, “no particular reliance on such statements need be shown in order to weave them into the fabric of the agreement.  Rather, any fact which is to take such affirmations, once made, out of the agreement requires clear affirmative proof.”  KCP p. 537-538.
iii.  3. Failure of the good to live up to representations of seller caused the buyer’s damage.
c. [bookmark: _Toc468028868]Bayliner Marine Corp. v. Crow
i. Crow bought a boat manufactured by Bayliner though a dealer.  Crow test drove a boat but was unable to determine the speed, he asked about top speeds for off shore fishing and was given a prop sheet.  Prop sheet specifications listed with specific propeller and 600 lbs of people and gear and a top speed of 30mph.  Crow ordered boat with lots of extras totaling over 2k in weight.  Boat went 13mph.  Over the next year boat underwent lots of repairs for top speed of 17mph.  Crow brought suit for breach of express and implied warranty.  Avg annual sport fishing use 150 hrs year.  Crow in 5 years 850 hrs (more than average) so still using the whole time. 
ii. No breach of express warranty – prop sheet was for different propeller size and much less gear weight.  
iii. No breach of implied warranty of merchantability – no evidence boat would not pass without objection in the trade or was not fit for the ordinary purpose of off shore fishing.  
iv. No breach of implied warranty for fitness for a particular purpose, Crow says purpose was to go 30mph for off shore fishing but for particular purpose Crow had to make that requirement known to seller and did not. 
2. [bookmark: _Toc468028869]Disclaimers of Express Warranties
a. Sellers can modify or eliminate the code’s warranties by agreement. 
b. The validity of disclaimers of warranties is governed by UCC §2-316. Under §2-316(1), a disclaimer of an express warranty is inoperative if the disclaimer cannot be construed as “consistent” with terms in the contract that would create the express warranty.
i. If they cannot be made consistent the disclaimer of warranty is inoperative and the express warranty exists
c. Common issue: written K disclaims express warranties but, an express warranty has been made another way (statements in ad, or orally by agent of seller) 
i. Substantive rule:  § 2-316(1): This rule of construction mandates that whenever possible the two contractual provisions be construed as consistent with each other.  
ii. Procedural issue re the PER: The parol evidence rule bars evidence extrinsic to the contract in some situations. (and most typically the express warranty is oral or in an ad, before the writing, so PE)
iii. Buyer can argue that express warranty disclaimer in a writing should not be enforced on various grounds, including:
1. Written express warranty disclaimer is unconscionable, 
2. Oral warranty followed by a contradictory written disclaimer breaches the covenant of good faith and fair dealing, 
3. Fraud, or 
4. Misrepresentation as to warranty that would allow Buyer to void the contract. 
5. (Think about exceptions to PER that allow admissibility of parol evidence.)
d. Common issue:  An agreement (typically a writing but could be oral) that arguably includes both an express warranty and a disclaimer of express warranty. 
i. § 2-316(1): This rule of construction mandates that whenever possible the two contractual provisions be construed as consistent with each other.  
ii. If consistency cannot be attained, the disclaimer is inoperative and an express warranty exists.
iii. Note: If both the express warranty and the disclaimer are oral the same rule applies.
3. [bookmark: _Toc468028870]Implied Warranty of Merchantability §2-314
a. UCC §2-314 sets forth a second type of warranty — the “implied warranty of merchantability.” Under this warranty a “merchant” (see UCC §2-104) who regularly sells goods of a particular kind impliedly warrants to the buyer that the goods are of good quality and are fit for the ordinary purposes for which they are used.
b. For this warranty to arise, the buyer must establish that the seller is a “merchant” with respect to the goods sold.
c. If the seller is a merchant, UCC §2-314(2) includes several alternative bases for assessing the merchantability of goods, including the two most frequently applied tests: whether the goods would “pass without objection in the trade” and “are fit for the ordinary purposes for which such goods are used.”  Of “fair average quality” in the trade.
d. Implied warranty of merchantability can be disclaimed if the language mentions merchantability & if in writing is conspicuous. 
e. To prove k had implied warranty of merchantability buyer must show:
i. Seller was a merchant
ii. Goods sold by the seller were not merchantable
1. §2-134(2) merchantable goods are goods of “fair average quality” that would “pass without objection in the trade” and “are fit for the ordinary purposes for which such goods are used.”  
iii. Breach caused buyer’s damage
f. Bayliner:  No breach of implied warranty of merchantability – no evidence boat would not pass without objection in the trade or was not fit for the ordinary purpose of off shore fishing.  
4. [bookmark: _Toc468028871]Implied Warranty of Fitness for a Particular Purpose §2-315
a. UCC §2-315 “implied warranty of fitness for a particular purpose.” This warranty differs from the implied warranty of merchantability in several respects. To begin with, the warranty is created only when the buyer relies on the seller’s skill or judgment to select suitable goods and the seller has reason to know of this reliance. Further, breach of the warranty does not require a showing that the goods are defective in any way — merely that the goods are not fit for the buyer’s particular purpose.
b. Most courts also hold that the buyer’s particular purpose must be one other than the ordinary use of the goods.
c. Seller does not have to be a merchant Any disclaimer of the implied warranty of fitness for a particular purpose must be in writing and it must be conspicuous.
d. and will be effective if it states that “[t]here are no warranties which extend beyond the description on the face hereof.” UCC §2-316(2). (so can be more general language than waiver of implied warranty of merchantability, but must be in writing.) To prove K for the sale of goods include implied warranty of fitness for particular purpose buyer must show:
i. Buyer must have unusual or particular purpose for the goods; (hard requirement to meet in most cases)
ii. Seller has reason to know of this purpose (usually because buyer has told seller of this purpose); 
iii. Buyer relied on seller’s skill or judgment in selecting suitable goods; and
iv. Goods were not fit for buyer’s particular purpose. 
e. Bayliner: No breach of implied warranty for fitness for a particular purpose, Crow says purpose was to go 30mph for off shore fishing, but for particular purpose Crow had to make that requirement known to seller and did not. 
5. [bookmark: _Toc468028872]Disclaimer of Implied Warranties
a. [bookmark: _Toc468028873]Generally (regarding both types of implied warranties):
i. All implied warranties can be disclaimed if the buyer is warned by language such as “as is,” “with all its faults,” or similar phrases.  
ii. Courts typically require that such language to be conspicuous (e.g., larger or bolder font, contrasting color).
iii. If the seller allows the buyer the right to inspect the good before purchase as much as the buyer wishes, then there is no implied warranty as to any flaw in the good that should be discovered by such inspection.
b. [bookmark: _Toc468028874]Implied Warranty of Merchantability:
i. To disclaim the implied warranty of merchantability:
1. The contract must mention “merchantability” and, 
2. If in writing, the disclaimer must be conspicuous.  
c. [bookmark: _Toc468028875]Implied Warranty of Fitness for a Particular Purpose:
i. To disclaim the implied warranty of fitness for a particular purpose, the disclaimer must be 
1. In writing and 
2. Conspicuous.
ii. The disclaimer does not require that the term “fitness for a particular purpose” or even just “fitness” be used.
iii. Will be effective if it states that “[t]here are no warranties which extend beyond the description on the face hereof.” UCC §2-316(2).  
iv. Can be more general than the language of a waiver of implied merchantability, but must be in writing. 
6. [bookmark: _Toc468028876]Implied Warranty of Workmanlike Construction - NON UCC 
a. Also called implied Warranty of Habitability or Implied Warranty of Skillful Construction 
i. For sale of new homes (vast majority of states)
ii. Extension to 3rd parties varies by jurisdiction (CL in some states; statute in some states; CA 3rd party for roofing only)
b. Test: (differs by jurisdiction)
i. Habitable for occupation – safe place to live without fear for safety (this one is a higher standard because it guarantees the outcome – warranty for habitability) - OR -  
ii. work and materials meet average or reasonable standards for the trade (use only average or reasonable materials and use can still lead to an uninhabitable dwelling – workmanlike construction) 
c. Homebuyer Warranties & Third party Warranties
d. [bookmark: _Toc468028878]Speight v. Walters Development Co.
i. P bought home constructed by D but was not the original buyer.  Improper roof & rain gutter construction caused leaking and mold damage.  IA SC held that the common law of implied warranty covers third-party purchasers.
ii. Held: Implied warranty of workman like construction extends to 3rd parties in this jurisdiction (IA) 
1. Building vendor and occupant of home don’t bargain as equals in relation to potential latent defects as a result of faulty construction
2. Responsibility and liability for defects should be put on the party that can most avoid them – most efficient loss avoider - which is the builder
3. Liability on builders encourages them to purchase insurance and spread the loss
e. Disclaimer of implied warranty of workmanlike construction
i. Can be disclaimed, but courts are suspicious and will honor only if: conspicuous, clearly states effect, and both parties agree to it. 
a. 

[bookmark: _Toc468028879]Q4. DID A PARTY’S DUTY TO PERFORM ARISE?  (ch 9)
[bookmark: _Toc468028890]Rst §240 Doctrine of Divisible Performances 
1. If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect on the other’s duties to render performance of the agreed equivalent as it would have if only that pair of performances had been promised. 
2. PAIRS are super important 
3. Something that is not substantial performance to the whole might be substantial performance as to a piece of the whole 
4. Even if there are pairs of performances, the K is not divisible if the K language or other facts indicate that what was bargained for was the ENTIRE performance. The critical point is to ask: for what did each party bargain? 
[bookmark: _Toc468028880]A. Express Conditions: Express or Constructive 
1. Express Conditions, Promises, and “Promissory Conditions” 
a. Occurrence of an event may be: 
b. a promise (but not a condition), 
i. failure is a breach 
c. a condition (but not a promise), 
i. failure is non-occurrence of a condition 
d. a promissory condition (a promise and a condition), or 
i. failure is both a breach and the non-occurrence of a condition 
e. neither a promise nor a condition.
2. [bookmark: _Toc468028881]Condition [Precedent] §§224 & 226
a. Is an act or event, other than the lapse of time, which, unless the condition is excused, must occur before a duty to perform a promise in the agreement arises.  (§§224, 226)
b. May be express or implied.  
i. An express condition (including an implied-in-fact condition) is agreed to by the parties themselves.  
1. Has to be perfectly satisfied or excused.
ii. A constructive condition (aka an implied-in-law condition) is imposed by the court to do justice.  
1. Does not have to be perfectly satisfied
2. Satisfied by substantial performance 
3. If one party’s duty takes longer to perform that party’s performance must have been substantially performed for the other party’s duty to arise 
4. Pratt’s duty to pay is constructively conditioned on Karl performing – in k where Pratt is paying $500 to Karl to pay living room.  Pratt’s duty to perform arises once Karl substantially performs. No condition on Karl’s duty. 
c. Used to be called condition precedent, now called just condition
d. “obligor” - the party whose performance is so conditioned - the one whose performance obligation is at issue. 
e. “obligee” — the one to whom the performance obligation is owed, and the one who is presumably attempting to enforce it.
f. Some courts hold that only material condition precedents should be upheld (p798 note 8)
3. [bookmark: _Toc468028882]Express Conditions - Rst §§ 237, cmt. d, 227:
a. Express conditions 
i. Must be perfectly performed and 
1. (Jacob & Youngs v. Kent – if court had ruled that use of reading pipe had been an express condition than Kent would not have had to pay them because they would not have satisfied the condition.)
ii. Are not subject to the doctrine of substantial performance (as constructive conditions are). 
b. Rule of interpretation against express condition
i. Ambiguous language is interpreted as a promise or constructive condition rather than an express condition. 
ii. This interpretive preference is especially strong when a finding of express condition would increase the risk of forfeiture by obligee (as by preparation or performance).  
c. Essentially construe any ambiguity at all as against the creation of an express condition
d. The Restatement (Second) endorses the general rule of strict enforcement of express conditions and Comment d to §237 rejects the application of a “substantial performance” qualification to that rule.
e. Restatement (Second) §227 prefers an interpretation that a term or event is not an express condition in order to reduce the risk of forfeiture.
i. whether a term is an express condition depends on the intent of the parties, but such a finding requires clear, unambiguous language.
ii. An express condition will not be found if there is another reasonable interpretation
4. [bookmark: _Toc468028883]Effect of Non-Occurrence of a Condition §225
a. Performance of a duty that is subject to a condition is not due unless 
i. The condition occurs or (is satisfied)
ii. The non-occurrence of the condition is excused.
b. If a condition cannot occur, non-occurrence of the condition discharges the duty (unless non-occurrence is excused).  
c. Non-occurrence of a condition is not a breach by a party unless he has a duty to make the condition occur.
d. Need to distinguish between conditions and promises – failure to fulfill a promise is a breach.  Failure to fulfill a condition is non-occurrence of a condition. 
e. When an express condition has simply failed to occur, the conditional duty never arises and the promisor is therefore justified in not performing. 
5. [bookmark: _Toc468028884]Excuse of a Condition to Avoid Forfeiture §229
a. To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.
b. Cmt b: “forfeiture” “refer[s] to the denial of compensation that results when the obligee loses his right to the agreed exchange after he has relied substantially, as by preparation or performance on the expectation of that exchange.”
c. In determining whether the forfeiture is “disproportionate,” a court must weigh the extent of the forfeiture by the obligee against the importance to the obligor of the risk from which he sought to be protected and the degree to which that protection will be lost if the non-occurrence of the condition is excused to the extent required to prevent forfeiture.
d. If non-occurrence of a condition is EXCUSED, 
i. the condition on the duty to perform is eliminated.
ii. RESULT: the previously contingent obligation to perform becomes an absolute obligation to perform.
iii. and the promisor’s failure to perform amounts to a breach.
e. The nonoccurrence of a condition can be “excused” for a variety of reasons.
i. Ie: real estate K for purchase subject to buyer’s obtaining funding. Nonoccurrence of funding excused when buyer exhibits bad faith by not attempting to obtain funding.
f. Bases on which a court may excuse the non-occurrence of a condition:
i. To avoid forfeiture
ii. Wrongful prevention (aka Doctrine of Prevention)
1. a condition is excused if the promisor wrongfully hinders or prevents the condition from occurring
iii. Waiver or estoppel
1. An obligor whose duty is expressly dependent on a condition may be under a duty to perform despite the nonoccurrence of that condition, if a court finds that he has, by word or conduct, “waived” the right to insist on fulfillment of the condition before performing the duty.
2. Waiver is “an intentional relinquishment of a known right.” 
3. As expressed in §84(1), a waiver is effective without either consideration or reliance, but only if the condition waived was not either a material part of the performance that the obligor was to receive in exchange or a material part of the risk assumed.
iv. Supervening event e.g., impossibility, impracticability  
v. Enforceable modification
6. [bookmark: _Toc468028885]enXco Development Corp. v. Northern States Power Co.
a. P & D had a K for wind farm in ND.  Series of 2 Ks.  Smaller one (PSA) first, 2nd one (EPCA) can be cancelled if 1st not completed.  In 1st K enXco agreed to develop the Project site, which included obtaining the requisite permits. NSP obligation to perform per PSA is “subject to fulfillment at or prior to closing of each of the following conditions:" enXco obtaining a certification of site compatibility from ND public services commission.  During this initial phase of the Project, enXco owned the Project’s real estate and assets. Upon closing of the PSA, NSP would essentially purchase the Project’s real estate and assets for $15 million. 2 condition precedents, long stop date, enXco’s obtaining permit.  Termination clause allowing for termination by either party if condition precedents not met by long stop date. P had 2 years to get permit, waited until last minute then a storm and statutory error delayed the permit past the long stop date.  P got permit late.  D cancelled Ks.  P sued.  TC granted D SJ, P appealed, SJ upheld.  D did not breach. P did not satisfy condition precedent – P argued temporary impracticability, but had caused some of the delay themselves.  P also argued disproportionate forfeiture, but retained the property. 
b. A promise which cannot be performed without the consent or cooperation of a third party is not excused because of the promisor’s inability to obtain such cooperation.
c. Risk allocated to enXco in the express terms (risk of not getting the permit).
d. Forfeiture – court only looks at that property rights did not change hands, does not look at that NSP benefits by not having to suffer the loss in value.  Doesn’t matter that enXco suffered the loss in value and loses the financial benefit of the deal they’d made.
e. Obtaining the CSC is an express condition, express conditions have to be satisfied perfectly, impracticability is not a defense, risk of forfeiture is not a defense, in part because court says K allocated the risk between the parties to enXco.  
7. Pay-when-paid clauses 
a. Typical in sub’s Ks with generals… general will pay sub when paid by owner. 
b. Interpreted to require payment within a reasonable time, and not as also conditioning the subcontractor’s right to payment on such prior receipt of payment by the general contractor.
c. Otherwise sub is assuming the risk of owner’s solvency 
[bookmark: _Toc468028886]B. Constructive Conditions 
5. [bookmark: _Toc468028887]Constructive Conditions 
6. J. N. A. Realty Corp. v. Cross Bay Chelsea, Inc.
a. Can be satisfied by substantial performance.
b. Substantial Performance & Doctrine of Constructive Conditions 
i. Insubstantial deviations from the performance required by the K (“partial breach”) 
1. do not amount to the failure of a condition on the other party’s duty to perform,
2. but give the other party the right to recover damages for the partial breach.
ii. Substantial performance satisfies a constructive condition on the OTHER party’s duty to perform.
c. Constructive conditions cannot be Express terms – constructive conditions are implied-in-law
d. Are about sequencing performances - the performance requiring the longer period of time (rendering of services) is a “condition precedent” to the performance requiring the shorter period of time (payment of money).
e. Performances that can be rendered at the same time are due simultaneously. Restatement (Second) §234(1). (Conveyance of land or sale of goods)
f. [bookmark: _Toc468028888]Substantial Performance in Construction Ks:
i. [T]here is substantial performance where the variance from the specifications of the contract does not impair the building or structure as a whole, and where after it is erected the building is actually used for the intended purpose, or where the defects can be remedied without great expenditure and without material damage to other parts of the structure, but… the defects must not run through the whole work, so that the object of the owner to have the work done in a particular way is not accomplished… nor be so substantial [that]… the allowance out of the contract price will not give the owner essentially what he contracted for. – CA Supreme Ct. in Thomas Haverty Co. v. Jones 197 P. 105 (1921).
ii. Flynn Builders in IA – builder has not substantially performed when 80-85 percent of construction complete as items such as drywall and flooring were not complete impacting the habitability of the house. 
iii. Whether performance is deemed “substantial” or not, it may still be defective in important ways, requiring the court to consider what damage measure will appropriately remedy those defects. Sometimes courts will measure damages in cases of defective performance by the cost of completion or repair.
g. [bookmark: _Toc468028889]Willful breach:
i. Jacob & Youngs opinion, Cardozo states that the “willful transgressor” will not be entitled to recover under the substantial performance doctrine.
ii. Corbin’s view: A willful breach does not automatically bar recovery, but the motive of the breaching party is a factor to be considered in determining whether performance was substantial.

[bookmark: _Toc468028891]Q5. IF A PARTY’S DUTY TO PERFORM AROSE, WAS IT DISCHARGED? (ch8)
[bookmark: _Toc468028892]A. Changed Circumstances: Impossibility, Impracticability, and Frustration
1. Impossibility, Impracticability & Frustration of purpose 
a. Usually thought of as changes in circumstances that occur between the making of the K and the time set for performance. 
b. Impossibility CL Exception: 
i. Taylor v. Caldwell (England 1863) Taylor contracted to perform at Caldwell’s music hall.  Hall burned down a few days before and Taylor sued.  Held: Caldwell not liable.  The hall itself was essential to the performance and the parties had contracted “on the basis of its continued existence.” Caldwell’s duty to perform excused by the accidental destruction.  This is the origination of the “impossibility” defense.
ii. Other examples: 
1. Person to perform personal service K dies
2. Specific (unique) subject matter of K is destroyed
3. Government regulation prohibits performance. 
c. Restatement recognizes 3 grounds on which an obligor can discharge his K duty:
i. First, the obligor may claim that some circumstance has made his own performance impracticable… 
ii. Second, the obligor may claim that some circumstance has so destroyed the value to him of the other party's performance as to frustrate his own purpose in making the contract… 
iii. Third, the obligor may claim that he will not receive the agreed exchange for the obligee's duty to render that agreed exchange, on the ground of either impracticability or frustration. 
d. Discharge a duty, not a formation error
2. [bookmark: _Toc468028893]§261 Discharge by Supervening Impracticability
a. Where, after a contract is made, a party's performance is made impracticable [i.e.: excessively burdensome]
i.  without his fault 
ii. by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, 
iii. his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.
b. [bookmark: _Toc468028894]Doctrine of impracticability test: 
i. A party to a contract who claims that a supervening event has prevented, and thus excused, a promised performance must demonstrate each of the following: 
ii. (1) the event made the performance impracticable; 
iii. (2) the nonoccurrence of the event was a basic assumption on which the contract was made; 
iv. (3) the impracticability resulted without the fault of the party seeking to be excused; and 
v. (4) the party has not agreed, either expressly or impliedly, to perform in spite of impracticability that would otherwise justify his nonperformance.
c. Events that come within the rule stated in this Section are generally due either to “acts of God” or to acts of third parties…. Performance may be impracticable because extreme and unreasonable difficulty, expense, injury, or loss to one of the parties will be involved.
d. More than a mere increase in difficulty and/or cost to be excused from performance of a contractual obligation
e. [bookmark: _Toc468028895]Mineral Park Land Co. v. Howard (pg 739 n.3) (Cal. S. Ct. 1916)
i. Extreme increase (by 10-12 times) in D’s cost of extracting gravel justified D’s non-performance.  (D took all gravel that was above water table, requirements K, took remaining gravel from another supplier)
ii. Ct. held not impossible, but was impracticable – so failure to perform not a breach – duty to perform was discharged.  
f. Foreseeability doesn’t preclude the use of the doctrine of impracticability, but it does often make it more difficult.  Courts sometimes hold that it’s expected that parties don’t always expressly negotiate/draft to deal with low probability or even actually foreseen events. (ie; power outage at outdoor concert hall – pg 739 note 4 – outage foreseeable, parties didn’t draft for it, duty discharged.)
g. [bookmark: _Toc468028896]Waddy v. Riggleman
i. P & D executed a land sale K for D to sell p 45 acre tract of land. K included provision that land be sold without encumbrances. Parties represented by same Atty in initial K, Atty did not clear the title to the land. Closing date passed & then D cancelled sale.  P sued for specific performance and D asserted the doctrine of impracticability, however held: D contributed to the impracticability and delay and was not relieved of duty on the appellate record.  Remanded for trial. 
ii. We now adopt the Restatement (Second) of Contracts §261 and doctrine of impracticability test 
iii. Does not meet elements 1 or 3 and this K not discharged by impracticability 
iv. Asking a 3rd party (atty) to complete the performance doesn’t discharge Ds of the obligation.  That the 3rd party might not perform is a known risk Ds undertook. 
v. the obligor must show that he is not at fault with regard to the occurrence and that he did not assume responsibility either expressly or implicitly.  Here Rigglemans are unable to meet that standard. 
h. Courts usually hold that the supervening event does not excuse a promisor from the contractual duty if the promisor willfully brought about the supervening event, or if the promisor could have foreseen and avoided it by the exercise of reasonable diligence.
i. A party pleading impossibility as a defense must demonstrate that it took virtually every action within its powers to perform its duties under the contract.
ii. Even if a party contracts to render a performance that depends on some act by a third party, he is not ordinarily discharged because of a failure by that party because this is also a risk that is commonly understood to be on the obligor.
3. [bookmark: _Toc468028897]§262 Death or Incapacity of Person Necessary for Performance
a. If the existence of a particular person is necessary for the performance of a duty, his death or such incapacity as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made.
4. [bookmark: _Toc468028898]§263 Destruction, Deterioration or Failure to Come into Existence of Thing Necessary for Performance
a. If the existence of a specific thing is necessary for the performance of a duty, its failure to come into existence, destruction, or such deterioration as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made.
5. [bookmark: _Toc468028899]§264 Prevention by Governmental Regulation or Order
a. If the performance of a duty is made impracticable by having to comply with a domestic or foreign governmental regulation or order, that regulation or order is an event the non-occurrence of which was a basic assumption on which the contract was made.
6. [bookmark: _Toc468028900]§265 Discharge by Supervening Frustration [frustration of purpose]
a. Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.
b. Discharge by supervening frustration occurs when a change in circumstances makes one party’s performance virtually worthless to the other, frustrating the purpose in making the K. 
c. §265 cmt a First, the purpose that is frustrated must have been a principal purpose of that party in making the contract. It is not enough that he had in mind some specific object without which he would not have made the contract. 
i. The object must be so completely the basis of the contract that, as both parties understand, without it the transaction would make little sense. 
ii. Second, the frustration must be substantial. It is not enough that the transaction has become less profitable for the affected party or even that he will sustain a loss. The frustration must be so severe that it is not fairly to be regarded as within the risks that he assumed under the contract. 
iii. Third, the non-occurrence of the frustrating event must have been a basic assumption on which the contract was made. . . . The foreseeability of the event is . . . a factor in that determination, but the mere fact that the event was foreseeable does not compel the conclusion that its non-occurrence was not such a basic assumption.
d. F of P “is often advanced “but seldom applied”” (KCP)
e. Development of CL Doctrine: Krell v. Henry
i. Obligation of would-be parade watcher to pay for hotel room on parade route was discharged when coronation parade was cancelled due to king’s illness. 
f. [bookmark: _Toc468028901]Mel Frank Tool & Supply, Inc. v. Di-Chem Co.
i. P leased a warehouse to D.  Di-Chem is a chemical distributor and some of the chemicals were hazardous.  City ordinances changed and after a fire inspection Di-Chem told they had to bring the building into code or remove the hazardous materials.  Di-Chem & Frank talked with city to see what it would take to bring the building up to code, & discussed splitting cost, but Frank determined it was cost prohibitive.  Di-Chem informed Frank they couldn’t conduct their business there and vacated the premises.  Frank sued and Di-Chem asserted frustration of purpose.  Standard not met (there was insufficient evidence that the city's action deprived Di-Chem of the beneficial enjoyment of the property for other uses, i.e., storing and distributing nonhazardous chemicals.)
ii. Example of Discharge by Supervening Frustration §265
iii. Standard not met because that loss of use of storing hazardous chemicals doesn’t mean Di-Chem can’t conduct the rest of their business from there.  Di-Chem did not show that all of their business was hazardous or so much of it was that they couldn’t conduct the other business.  So hazardous chemicals were not the principal purpose. 
iv. The tenant is not relieved from the obligation to pay rent if there is a serviceable use still available consistent with the use provision in the lease. The fact that the use is less valuable or less profitable or even unprofitable does not mean the tenant's use has been substantially frustrated.
g. Some courts are more willing to grant relief when the supervening event is governmental action. 
i. Still limited by requirement that the frustration be quite substantial 
7. [bookmark: _Toc468028902]UCC 2-613: Casualty to Identified Goods
a. Specifically identified goods destroyed 
8. [bookmark: _Toc468028903]UCC §2-615 Excuse by Failure of Presupposed Conditions:
a. “Non-delivery [of goods] by a seller … is not a breach of his duty under a K for sale if performance …has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the K was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.”
b. makes specific mention of “compliance in good faith with any applicable foreign or domestic governmental regulation or order” as a basis for relief.
c. UCC §2-615 is broad enough to encompass impracticability as well as frustration. 
d. The Code section expressly addresses excuse of performance by a seller on the ground of impracticability but does not mention relief to a buyer. Nonetheless, the courts have been willing to grant relief to buyers as well as sellers.
e. Can be used by a buyer or a seller
f. Anything that is impossible, is by definition impracticable 
9. §267 
10. §269
11. §270Distinguishing Between Changed Circumstances Doctrines: 
a. The BURDEN of performance changes:
i. Impossibility – cannot perform
ii. Impracticability – excessively burdensome to perform 
b. The BENEFIT of BFE – Performance Changes: 
i. Frustration of Purpose
1. Supervening event
2. Destroys/frustrates party’s purpose in entering into the K
3. Renders counterparty’s performance valueless to party seeking discharge 
12. Force Majeure clauses:
a. Are often boilerplate
b. They typically provide for excuse where performance is prevented or delayed by circumstances “beyond the control” of the party seeking excuse. 
c. Besides governmental regulation, force majeure clauses are likely to enumerate other particular types of excusing events, such as natural events (windstorm, fire, flood, etc. — often called “acts of God”), prevention by outside forces (war, riot, civil commotion, etc.), and strikes and labor disputes.
d. Courts sometimes treat them as boiler plate and not conclusive evidence of allocation of risk between the parties.  (pg 752 note 3)
e. Might be subject to interpretation
f. Might be TU
13. Economic downturns alone are not typically treated as supervening events, there has to be something extreme/unusual.
[bookmark: _Toc468028904]B. Modification
1. [bookmark: _Toc468028905]§89 Modification of Executory Contract 
a. A promise modifying a duty under a contract not fully performed on either side is binding
i. (a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or
ii. (b) to the extent provided by statute; or
iii. (c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.
b. §89(c) recognizes “reliance” on a promised modification as another basis for enforcing a modifying agreement despite the absence of fresh consideration.
c. §179(1) improper threat – if the threat is a breach of the duty of good faith regarding a K modification. 
d. Executory K means as yet to be performed (not fully performed on either side)
e. Mutual release: (764 note 4) Employee wants recovery of increased salary – 1st K torn up and new one with raise.  Then employee discharged.  Court upheld modification because 1st k torn up, mutual discharge of 1st K and no preexisting duty.  – Only allowed by some courts. You need consideration or detrimental reliance on the modification to make modification enforceable under Rst. 
2. [bookmark: _Toc468028906]Pre-existing Duty Rule 
a. §73 Performance of Legal Duty 
i. Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.
b. Merely promising to perform an existing obligation will not serve as valid consideration for additional return compensation from the other party.
c. Courts often accept even small or modest alterations as consideration for the modification
d. Prevents coercive modifications 
e. [bookmark: _Toc468028907]Alaska Packers' Association v. Domenico
i. Dominco (“libelants”) had fishing Ks for the 1900 season with Alaska Packers’.  Once arrived in AK, demanded more payment for the work (Ks were for $50 or $60, demanded $100).  In AK, APA not able to get others to do the work, so agreed.  Superintendent who was at new K signing told Domenico that he didn’t the authority to alter the K.  When returned to San Francisco, libelants demanded $100.  APA refused and libelants sued.  TC found nets weren’t defective, as libelants alleged was the cause of their non-performance, but that APA had waived libelants breach when entering into new K.  APA appealed. Held: parties cannot demand more for what they are already obligated to do.  Reversed and remanded. 
1. Just for fun- there is historical evidence that the nets were in fact substandard and that APA did this purposefully 
ii. We hold that, when a party merely does what he has already obligated himself to do, he cannot demand an additional compensation therefor; and although, by taking advantage of the necessities of his adversary, he obtains a promise for more, the law will regard it as nudum pactum, and will not lend its process to aid in the wrong
iii. Essentially: a modification has to be supported by consideration
f. [bookmark: _Toc468028908]Exception: Unforeseen Circumstances: 
i. The first exception is that of “unforeseen circumstances.” This concept is included in Restatement (Second) §89(a) which states that a promise of modification is binding if “fair and equitable in view of circumstances not anticipated by the parties when the contract was made.” The concept may be applicable even if the unforeseen circumstances would not fully qualify for excuse based on the impracticability doctrine
g. [bookmark: _Toc468028909]Exception: Mutual Release 
i. New contract could be upheld as being the product of a mutual rescission, followed by a new and valid contract
ii. But as the Restatement (Second) points out, in Comment b to §89, such a rationale is “fictitious” when the “rescission” and new contract are simultaneous. Despite the legal sleight-of-hand involved … might nevertheless be justified as a case in which the element of coercion was absent and circumstances had changed unexpectedly.
3. [bookmark: _Toc468028910]UCC §2-209 Modification, Rescission and Waiver 
a. (1) An agreement modifying a contract within this Article needs no consideration to be binding.
b. (2) A signed agreement which excludes modification or rescission except by a signed writing [No-oral-modification or NOM term] cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.
c. (3) The requirements of the statute of frauds section of this Article (Section 2-201) must be satisfied if the contract as modified is within its provisions.
d. (4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.
e. (5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.
f. [bookmark: _Toc468028911]§2-209(1) “one-sided” modifications 
i. Should be routinely enforced except in the presence of special circumstances
ii. UCC does not require new consideration 
1. So no preexisting duty rule 
2. Exact opposite of Rst./CL
iii. Good Faith limits modification: Comment 2 provides that the obligation of good faith serves as a bar to “extortion” of a modifying agreement “without legitimate commercial reason.”
iv. Even where circumstances do justify asking for a modification, it is nevertheless bad faith conduct to attempt to coerce one, by threatening a breach. (Unless party threatening to non-perform believes it has a valid defense for non-performance)
v. Party agreeing to an assertedly coerced modification has a good faith duty to make plain that it is acting under protest. Kelsey-Hayes
g. [bookmark: _Toc468028912]
h. [bookmark: _Toc468028913]§2-209(2) Oral Modifications: 
i. a “no-oral-modification,” or “NOM” clause. At common law, such clauses were usually held to be ineffective because parties retained the freedom to later modify their agreement by whatever mode they might choose, written or oral
ii. §2-209(2) departs from the common law by generally making NOM clauses enforceable.
iii. Private SOF
iv. CL cases go both ways on enforceability of NOM clauses  
i. [bookmark: _Toc468028914]§2-209(3) SOF: 
i. Many courts have held not only that a writing is required when the modification brings an oral contract within the statute but also that 
ii. all modifications must be in writing whenever the contract was within the scope of §2-201 originally and remains within the statute after the change.
j. [bookmark: _Toc468028915]§2-209(4) Waiver 
i. if there is credible evidence for the oral modification, even though the SOF would seem to bar enforcement the purported modification can operate as a waiver of the defense of SOF – Fact based
k. [bookmark: _Toc468028916]§2-209(5) Waiver Retraction
i. a party who made a waiver can retract it – for parts of the K that aren’t yet performed (if there was a part performed the waiver of SOF defense can’t be retracted)
4. Oral Modifications: 
5. a “no-oral-modification,” or “NOM” clause. At common law, such clauses were usually held to be ineffective because parties retained the freedom to later modify their agreement by whatever mode they might choose, written or oral
6. [bookmark: _Toc468028919]§2-209(2) departs from the common law by generally making NOM clauses enforceable.Kelsey-Hayes Co. v. Galtaco Redlaw Castings Corp.
a. P had a 3 year requirements K with D for D to supply castings P used in brake setups for Ford & Chrysler.  D was having financial difficulty and decided to close their foundry that made the castings.  Told P & other customers they were closing unless buyers agreed to a 30% price increase in which case they’d stay open for several months.  P & others agreed.  Few months later P only customer left and D increases price 30% again.  P did not pay increases, payed original K price asserting had agreed to modifications under duress.  D MSJ on grounds no duress for K modification.  Held there are genuine issues of material fact re the claim of duress. 
b. Represents a huge class of commercial cases where a party is caught in the middle - they have a K with a supplier for a supply to make a good, then their goods are promised in another K to someone else. 
c. When Galtaco calls and says price 30% more is a material breach
d. KH has a duty to try to find another supplier – cover – then they could say to Galtaco they are suspending the K as a result of G’s breach.  Then KH could go after G for any increase in price they have to pay to the new supplier
e. Modifications made under duress and therefore voidable (no preexisting duty rule)
f. Totem Marine Test for Economic Duress:
i. Wrongful or improper threat
1. What is threatened (or the threat itself) is a crime or tort
2. What is threatened is a criminal prosecution
3. What is threatened is the bad faith use of the civil process
4. The threat is a breach of the duty of good faith and fair dealing with regard to the modification of an existing K
ii. No reasonable alternatives and 
iii. Threat actually induced victim to enter into K
0. 

[bookmark: _Toc468028920]Q6. IF A PARTY’S DUTY TO PERFORM AROSE AND WAS NOT DISCHARGED, WAS A FAILURE TO PERFORM A BREACH, AND IF SO, WAS THE BREACH MATERIAL?
1. §235(2) defines “breach” as “any non-performance” of a contractual duty at a time “when performance of [that] duty… is due.” 
a. Comment b to that section states that performance is not due if for any reason nonperformance is “justified.”
b. To determine whether non-performance by a party a breach ask:
i. Is the party’s performance due so that failure to perform is a breach?
ii. Is the party’s non-performance justified?
[bookmark: _Toc468028921]A. Material Breach: Partial, Material, Total  
1. [bookmark: _Toc468028922]Steps of Analysis 
a. Step 1: Determine whether party’s breach is partial or material using §241 factors 
i. Substantial performance = partial breach
b. Step 2: If breach is material:
i. Determine if breach is total using
1. §241 factors
2. 2 additional §242 factors 
2. [bookmark: _Toc468028923]§237 Substantial Performance 
a. Except as stated in §240 (divisible performances), it is a condition of each party’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time. 
b. §240 = If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances 
c. Analyze is performance of the constructive condition substantial
3. [bookmark: _Toc468028924]§241 Circumstances Significant in Determining if a Failure is Material
a. In determining whether a failure to render or to offer performance is material, the following circumstances are significant:
i. (a) the extent to which the injured party will be deprived of the benefit which he reasonably expected;
ii. (b) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived;
iii. (c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture;
iv. (d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances;
v. (e) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.
b. Forfeiture = the loss of a right, money, or property because of one’s criminal act, default, or failure or neglect to perform a duty. 
i. Something forfeited as a penalty
c. These same factors determine when is performance substantial and when is a breach material.
4. [bookmark: _Toc468028925]§242 Circumstances Significant in Determining when Remaining Duties are Discharged (aka total breach)
a. In determining the time after which a party's uncured material failure to render or to offer performance discharges the other party's remaining duties to render performance under the rules stated in §§237 and 238, the following circumstances are significant:
i. (a) those stated in §241;
ii. (b) the extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements;
iii. (c) the extent to which the agreement provides for performance without delay, but a material failure to perform or to offer to perform on a stated day does not of itself discharge the other party's remaining duties unless the circumstances, including the language of the agreement, indicate that performance or an offer to perform by that day is important.
b. Comment b to §242 suggests an additional relevant consideration: In applying the discharge rule of that section, “the reasonableness of the injured party’s conduct in communicating his grievances and in seeking satisfaction is a factor to be considered.”
5. [bookmark: _Toc468028926]Partial Breach
a. A breach that is insignificant 
i. Ie: short delay or minor deficiency in payment 
b. Partial breach – does not discharge the duty of the other party 
c. Partial breach does not allow non-breaching party to suspend performance until the breach is cured
d. Non-breaching party can recover actual damages (but not future damages)asdf
e. [bookmark: _Toc468028927]Jacob & Youngs, Inc. v. Kent 
i. P built a house for D.  Express term regarding using plumbing pipe manufactured by Reading.  D withheld full payment because other pipe used.  P did not repair because pipes buried in walls and would require reconstruction.  P sues for full payment.   TC did not allow evidence that the pipes are essentially the same and issued a directed verdict.  App. Ct. reversed.  NY SC – in determining if a breach material We must weigh the purpose to be served, the desire to be gratified, the excuse for deviation from the letter, the cruelty of enforced adherence. Then only can we tell whether literal fulfillment is to be implied by law as a condition.  In the circumstances of this case, we think the measure of the allowance is not the cost of replacement, which would be great, but the difference in value, which would be either nominal or nothing.  Reversal upheld. 
ii. Adopts CL principle of substantial performance
1. Minor or immaterial deviations from the contractual provisions do not amount to failure of a condition to the other party’s duty to perform.
iii. Use of reading pipe is a promise (not an express condition)
iv. The line between the trivial and the material is difficult because it is so dependent upon the facts. 
v. Had court ruled the use of Reading pipe was an express condition and the non-occurrence of its use would not satisfy the condition – Kent would have no duty to pay – his conditioned duty to pay would not arise 
vi. J&Y – substantially performed so partial breach – which does not discharge Kent’s duty to pay.  Court tells Kent he could have sued J&Y for the partial breach (but the value of damages is 0)
vii. The partial breach entitles Kent to Damages – 
1. cost of completion or repair (here would be astronomical), of diminution in value -  compare value without Reading pipe and value of house with Reading pipe – he says the diminution in value is 0
2. Cost of completion is general rule 
3. Exception is diminution in value.
6. [bookmark: _Toc468028928]Material Breach
a. Failure to perform significant performance obligation
b. Material breach is one that “touches the fundamental purpose of contract” and “defeats the purpose of the parties”).
c. When an uncured “material” breach by one party occurs, Restatement (Second) §237 treats this as in effect the nonoccurrence of a (constructive) condition to the other party’s duty to render any performance not yet due, and performance by that party may therefore be suspended until the breach is cured. The materiality of a breach is to be decided in light of the factors listed in Restatement (Second) §241. When a material breach becomes “total,” under the rule of Restatement (Second) §242 it has the effect of discharging the other party’s remaining duties of performance and permitting that party to proceed immediately to pursue a claim for damages from total breach (§236(1)).
d. Common law requires notice of material breach and an opportunity for the nonperforming party to cure before termination of a contract
e. Non-breaching party may suspend performance obligation until breach is cured. 
7. [bookmark: _Toc468028929]Total Breach
a. The distinction between total and partial breach is significant in two ways: 
i. It determines the effect of the breach on the performance obligations of the nonbreaching party;
ii. it also affects the measurement of that party’s damages. 
b. First, a total breach relieves or “discharges” the nonbreaching party from his duties under the contract; after a total breach the nonbreaching party is justified in refusing to perform his obligations and may even enter into alternative contracts.
i. Rst. §243(1) 
ii. Ie: Spindler justified in selling his stock to another purchaser Sackett 
c. Determined with §241 & §242 criteria 
d. Total breach = Material breach that is not cured by the expiration of a reasonable period of time. 
e. Discharges non-breaching party’s duty to perform.
f. Non-breaching party can recover actual and future damages. 
i. After a total breach, the injured party is entitled to recover not only actual damages accrued as a result of the breach but also any future damages that will reasonably flow from the breach; a partial breach produces a right to damages only for the actual harm that has resulted to date, not for future harm. Restatement (Second) §243(4).
g. [bookmark: _Toc468028930]Sackett v. Spindler
i. P had K to purchase stock in D’s newspaper.  P paid about a third of the price and kept delaying payments past contracted dates. D ultimately says due to the delays he will not sell P the stock.  Took out a loan and sold the stock to someone else.  P sues (for specific performance?). D cross complained for breach.  TC P gets nothing on his complaint and has to pay 35k on D’s cross.  App court upheld.  P committed a material breach which became a total breach when he didn’t pay after the renegotiated deadlines.  
8. [bookmark: _Toc468028931]UCC §2-601: Perfect Tender Rule
a. The doctrine of substantial performance is not applicable to a sale of goods.
b. The buyer is entitled to “perfect tender” of the goods ordered and has the right to reject goods that fail to conform exactly to the contract. (including rejection of late delivered goods)
c. The doctrine of good faith applies to protect against a buyer’s rejection of goods that is clearly pretextual, e.g., a rejection allegedly based on some minor nonconformity where the buyer wants out of the deal.
d. A buyer must act promptly to reject and follow proper procedure; otherwise it will be deemed to be an acceptance of the goods.
9. [bookmark: _Toc468028932]UCC §2-508: Cure
a. The seller may give notice of intent to cure and to affect the cure by substituting a conforming delivery before the delivery date under the K.  
b. It has to be by that date because, unlike common law, the perfect tender rule gives the buyer the right to reject late delivery even if time of delivery is not a material term.
c. There is limited ability to cure after the delivery date has passed.  UCC § 2-508(2).
[bookmark: _Toc468028933]B. Anticipatory Repudiation 
1. [bookmark: _Toc468028934]Anticipatory Repudiation (AR)
a. Advanced refusal to perform. 
b. Can be expressed orally, in writing, or by conduct showing an unwillingness to perform.
c. The Restatement (Second) in Comment b to §250 echoes the Uniform Commercial Code (Comment 2 to UCC §2-610) in declaring that “language that under a fair reading ‘amounts to a statement of intention not to perform except on conditions which go beyond the contract’ constitutes a repudiation.”
d. Conduct that “renders the obligor unable or apparently unable to perform” may amount to a repudiation. For mere conduct to constitute an anticipatory repudiation it must indicate that performance is a practical impossibility.
e. Financial difficulty that might impair performance, even to the level of insolvency, does not constitute an anticipatory repudiation. Restatement (Second) §252, Comment a. However, insolvency does constitute a ground for demand of adequate assurance of performance.
f. A repudiation is a clear and unequivocal statement by the obligor to the oblige indicating that the obligor will commit a breach (in the future) that would of itself give the oblige a claim for damages for total breach, or a voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach. 
i. Breach bad enough that it’s a total breach
ii. Will take place in the future 
iii. Voluntary affirmative act ie: selling the good(s) to someone else even in date and time for delivery have not arrived.  (Voluntary disablement)
g. May occur between time K is made and the time due for its performance; or after the performance of the K has begun, but before the due date of the repudiated performance. 
i. Must be before complete performance is due. 
h. [bookmark: _Toc468028935]Elements: 
i. Prospective action or inaction has to be serious enough to qualify as a material and total breach
ii. Obligor’s statement/conduct has to clearly and unequivocally indicate to a reasonable person they obligor intends to materially breach
iii. Obligor’s statement or conduct must have been voluntary 
i. Is not itself a breach because it occurs before the time for performance (so performance is not yet due) – but is treated like a total breach
j. AR discharges any remaining duties of the other party 
k. AR does not apply if 1 party has received full performance – ie house is built & all that’s left is payment – party that has fully performed has to wait for performance date of other party to sue for beach
l. If one party repudiates other party has to decide how to respond:
i. Accept the AR by giving notice that she’s treating it as an immediate breach
1. Allows her to refuse to render her performance, terminate the K, and sue for total breach
2. Problem is if you are wrong that other party is repudiating, you are now in breach
ii. Delay responding to the AR to see if the repudiating party retracts
1. Encourage repudiating party by notifying him the he has a specified time to retract the AR, failing which the AR will be accepted
2. If the does this she can still change her mind and accept the repudiation (if no retraction). 
3. (especially if you don’t want them to breach)
4. problem is you can be accused of not mitigating your own damages 
iii. Party may also demand adequate assurance of performance 
2. [bookmark: _Toc468028936]Rst. §253 Effect of a Repudiation as a Breach and on Other Party’s Duties
a. (1) Where an obligor repudiates a duty before he has committed a breach by nonperformance and before he has received all of the agreed exchange for it, his repudiation alone gives rise to a claim for damages for total breach.
b. (2) Where performances are to be exchanged under an exchange of promises, one party's repudiation of a duty to render performance discharges the other party's remaining duties to render performance.
3. [bookmark: _Toc468028937]UCC §2-610 Anticipatory Repudiation
a. When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may
i.  (a) for a commercially reasonable time await performance by the repudiating party; or
ii. (b) resort to any remedy for breach (Section 2-703 or Section 2-711), even though he has notified the repudiating party that he would await the latter's performance and has urged retraction; and
iii. (c) in either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller's right to identify goods to the contract notwithstanding breach or to salvage unfinished goods (Section 2-704).
4. [bookmark: _Toc468028938]Retraction of Anticipatory Repudiation 
a. A party who commits an anticipatory repudiation may change her mind and retract the repudiation so long as the other party has not relied to his detriment on the repudiation or notified the repudiating party that he is treating the repudiation as final. Restatement (Second) §256(1), UCC §2-611.
b.  “The repudiating party can prevent the injured party from treating the contract as terminated by retracting before the injured party has acted in response to it.” (Emphasis added.) (2 E. Farnsworth, Contracts §8.22, at 482 (1990).) 
c. One who has anticipatorily repudiated his contract has the power of retraction until the aggrieved party has materially changed his position in reliance on the repudiation. (Corbin) 
d. Party may retract AR if: 
i. Notification of retraction comes to the attention of injured party before the injured party: 
1. Materially changes his position in reliance on the repudiation OR
2. Indicates to the repudiating party that the injured party considers the AR to be final. 
e. [bookmark: _Toc468028939]UCC §2-611 Retraction of Anticipatory Repudiation
i. (1) Until the repudiating party's next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.
ii. (2) Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under the provisions of this Article (Section 2-609).
iii. (3) Retraction reinstates the repudiating party's rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation.
f. [bookmark: _Toc468028940]Truman L. Flatt & Sons Co. v. Schupf
i. P had a K to purchase a parcel of land from D.  P wanted to put a plant there and needed the land rezoned.  Clause allowed P to void the K at their option if rezoning not received.  P learned rezoning was likely to fail and sent a letter to D stating they are still interested in the property and that the land was worth less to them.  Asked if D would accept a lower amount in order to speed closing.  D responded that they don’t accept lower purchase price offer.   Then P sent letter stating they were going to go through with original K purchase price (before closing date).  D hadn’t sold the land to someone else, but responded that P had repudiated the K and they weren’t going to sell.  TC granted D’s MSJ.  App Ct. held TC errored 1) in finding P repudiated the K and 2) that if P had repudiated that P didn’t timely rescind the repudiation. 1. Repudiation must be clear and unequivocal and P’s letter was not.  Even if letter had been a repudiation P rescinded before D informed P they were treating the K as repudiated or D materially changed position in reliance on the purported repudiation. 
ii. Letter requesting a modification of the price term might have been an anticipatory repudiation except for its lack of definiteness.
iii. a manifestation of intent not to perform must be “definite and unequivocal” to constitute an anticipatory breach; mere “doubtful and indefinite statements that performance may or may not take place” will not be so regarded.
5. [bookmark: _Toc468028941]Right to Demand Adequate Assurances of Performance
a. [bookmark: _Toc468028942]UCC §2-609 (1) & (4)
i. Originated because parties ran the risk of being held to have breached themselves if they acted in response to what they perceived to be a material breach or an anticipatory repudiation
ii. a party who has “reasonable grounds for insecurity” can demand “adequate assurance of due performance” from the other party. The failure to give such assurances constitutes an anticipatory repudiation of the contract. UCC §2-609(4).
iii. Adequate assurance varies with the circumstances and can range from an oral guarantee to the posting of a bond. 
iv. Courts are split on if the demand for adequate assurances must be in writing …some yes, some no, some hold demand for payment in writing is the equivalent for a demand of adequate assurances. 
v. Demanding party must wait a reasonable time for adequate assurances, not to exceed 30 days. 
vi. If adequate assurances not received in reasonable time demanding party may treat as an anticipatory repudiation. 
vii. UCC requires demand be in writing, but courts are pretty lax about this 
b. [bookmark: _Toc468028943]Rst §251 
i. After receipt of a justified demand, failure to provide such assurances within a reasonable time as is adequate under the circumstances is a repudiation of the contract. 
ii. Demand for adequate assurances does not have to be in writing under the Rst. 
iii. No maximum for “reasonable time”
c. [bookmark: _Toc468028944]Reasonable grounds for insecurity 
i. Insolvency or significant financial difficulty of other party
ii. Failure to perform important obligations under the contract 
iii. if based on a specific situation has to have arisen after the execution of the K
iv. On occasion courts have found that circumstances having nothing to do with the other party’s conduct can give rise to reasonable grounds for insecurity.
1. Case where one party would face significant loss under market conditions if it delivered goods at K price
2. Shortage of raw materials
v. On the other hand, unreliable rumors or insignificant risks do not constitute reasonable grounds for insecurity.
vi. Demand can only be made when there’s reasonable ground – if no reasonable grounds party assurances demanded from can ignore. 
d. The demand for adequate assurance must be based on circumstances that arise after the contract was formed, not on the situation that was known when the contract was formed.
e. Failure to provide adequate assurance within a reasonable time is treated as a repudiation. 
i. UCC – within a reasonable time is not to exceed 30 days. 
ii. RST no maximum for “reasonable time”
f. [bookmark: _Toc468028945]Hornell Brewing Co. v. Spry
i. P had K where D was P’s exclusive distributor of Arizona tea in Canada.  D kept not paying.  P requested guarantee and that D obtain a line of credit.  D got a factoring line of credit (with a sketchy co.) and paid his arrears and then immediately placed an order that exceeded the agreement.  P asked for assurances.  D did not respond.  P terminated K and sought declaratory judgment terminating distributor relationship.  Granted.  Held P properly requested 2nd set of assurances and D did not provide them.
ii. Proper grounds for 1st request for assurances– bounced checks and 80k in arrears
iii. Proper grounds for 2nd request for assurances – order over line of credit & P finding out warehouses empty 
iv. Held: P can’t ask for the personal guarantee (additional security – puts in better position than in the original agreement)


[bookmark: _Toc468028946]Q7. TO WHAT REMEDIES IS A PARTY ENTITLED?
Consider the Theory of Liability FIRST.  Some have no choice (no enforceable K), some have choice (breach of K) and allow for a main argument and an argument in the alternative. 

Possible bases for recovery:
1. Breach of K. If basis for party to recover from counterparty is breach of K (i.e., an enforceable agreement, where duty to perform arises and nonperformance is not justified), theories of recovery include:
a. Expectation damages
b. Reliance damages, or
c. Restitutionary recovery
2. Voidable K or where condition on duty is not satisfied or where nonperformance is justified.
a. Where K has been rendered unenforceable (e.g., because the K is voidable), or a party’s duty to perform does not arise, or a party’s duty to perform arises but is discharged, recovery is restitutionary recovery. 
3. Promissory estoppel. If the basis of liability is promissory estoppel, where there is no enforceable K:
a. Court has broad discretion to award recovery as justice requires. 
b. Recovery could, in theory, be based on expectation damages, reliance damages, or restitution
c. In practice, recovery often is based on reliance damages.
4. Unjust enrichment. If the basis of liability is unjust enrichment, recovery is a restitutionary recovery.
[bookmark: _Toc468028947]Expectation Damages (Expectation Interest)
[bookmark: _Toc468028948]A. Computing the Value of Plaintiff’s Expectation
1. [bookmark: _Toc468028949]Expectation Interest 
a. Without insisting on reliance by the promisee or enrichment of the promisor, we may seek to give the promisee the value of the expectancy which the promise created. 
b. Object is to put the plaintiff in as good a position as he would have occupied had the defendant performed his promise. 
c. Normal damages for breach of K actions 
d. Damages so as to give plaintiff her expectation of gain under the contract: the “benefit of the bargain” that plaintiff would have realized had the agreement been fully performed. See Restatement (Second) §347. 
e. Default remedy in K law is substitutional – substitute for promised performance
i. Relief is “substitutional” “when it is intended to give the promisee something in substitution for the promised performance.” 
ii. Typically money 
2. [bookmark: _Toc468028953]§347 Measure of Damages in General 
a. Subject to the limitations stated in §§350-53, the injured party has a right to damages based on his expectation interest as measured by
i. (a) the loss in the value to him of the other party's performance caused by its failure or deficiency, plus
ii. (b) any other loss, including incidental or consequential loss, caused by the breach, less
iii. (c) any cost or other loss that he has avoided by not having to perform.
b. General measure of expectation damages = loss in value (if any) + other loss (if any) – cost avoided (if any) – loss avoided (if any).
c. Claim for total breach has 4 elements:
i. [bookmark: _Toc468028954]Loss in value 
1. The difference between the value to the injured party of the performance that should have been received and the value to that party of what, if anything, actually was received will be referred to as the loss in value.
2. Ie: difference in value of goods if non-conforming goods delivered
3. Often value depends on circumstances of injured party – ie: did they expect to make a profit on resale?
4. Applies to partial and total breaches
5. Called direct damages 
ii. [bookmark: _Toc468028955]Other Loss 
1. Loss other than loss in value, subject to limitations such as that of unforeseeability. Such other loss is sometimes said to give rise to “incidental” and “consequential” damages. 
2. Incidental damages include additional costs incurred after the breach in a reasonable attempt to avoid loss, even if the attempt is unsuccessful.
3. If defective product damages property, injured party is entitled to damages for that loss 
4. Applies to partial and total breaches 
5. Must be foreseeable (to breaching party)
6. Harm must be measured with reasonable certainty
iii. [bookmark: _Toc468028956]Cost avoided  
1. The breach may have a beneficial effect on injured party by saving it the further expenditure that would otherwise have been incurred.
2. Total breach only
3. Builder who stops work after terminating a construction K because of owner’s breach has avoided the loss of the cost of performing additional work. 
iv. [bookmark: _Toc468028957]Loss avoided  
1. The breach may have a beneficial effect on injured party by allowing it to avoid some loss by salvaging and reallocating some or all of the resources that otherwise it would have had to devote to performance of the contract.
2. Total breach only 
3. Builder that, after stopping work after terminating a construction contract, uses some of the leftover materials on another contract, the resulting saving is loss avoided.
4. If you could have avoided the loss and don’t, it still gets subtracted from your damages (duty to mitigate).
3. [bookmark: _Toc468028959]Real estate
a. in contracts for the sale of real estate, courts often state that expectation damages are measured by the difference between the contract price and the market price at the time of breach. 
b. [bookmark: _Toc468028960]Buyer breach: 
i. Purchaser's wrongful repudiation, seller must show that at the time of the breach the property was in fact worth less (on the market) than the contract price & can recover expectation damages for loss in value
ii. Plus consequential damages: Example from Crabby’s case (not assigned) involving buyer’s breach of K to sell real property: The court allowed the seller to recover “other losses,” including property taxes, the cost of utilities, and interest paid on the mortgage during the 11.5 month period between the breach and the resale of the property. 
c. [bookmark: _Toc468028961]Seller breach: 
i. When it is the seller who has breached, the disappointed purchaser must show that at the time of breach the property had a market value of more than the contract price.
ii. English Rule: Where the seller is in breach, however, many courts have traditionally restricted the plaintiff purchaser to restitution of any payments made on the purchase price, unless the defendant seller has breached in “bad faith.” – limited to restitution (not really expectation damages)
1. Buyer gets back deposit and incidental expenditures but not profit 
iii. American Rule: generally award expectation damages for any unexcused failure to convey, regardless of the good faith or bad faith of the seller.
1. Buyer gets back expected profit, any deposit, (NO incidental expenditures)  
d. Fair Market Value
i. In many Ks the K price and market price will be substantially similar 
ii. Essentially non-breaching party has to show they made a really good deal to get damages in loss of value category 
iii. established by expert real estate appraisers (battle of experts) or actual resale price (depending on how distant the resale is)
iv. resale price - provided the resale takes place within a reasonable period of time in an arm's length transaction. 
e. RE sales Ks often have an express condition on buyer’s duty to pay, that buyer can obtain financing for the purchase. (Look for satisfaction, excuse, waiver of the express condition.) 
4. [bookmark: _Toc468028962]
5. [bookmark: _Toc468028963]Construction Contracts 
a. [bookmark: _Toc468028964]Owner Breach
i. In construction contracts, the measure of expectation damages for a breach by the owner is frequently stated to be the builder's expected net profit on the entire contract plus the builder's unreimbursed expenses at the time of breach.
1. Expected net profit + unreimbursed expenses = damages 
ii. Different formula gets you to same place as §347 
b. [bookmark: _Toc468028965]Builder Breach 
i. Rst 2d § 348(2) provides the non-breaching party damages can be measured by either: 
1. Diminution in FMV (fair market value) or 
a. Diminution in value measure does not apply if the breaching party committed an intentional breach, for example where K turned out to be a bad deal for the breaching party.
2. Reasonable cost to complete or to repair defects if “that cost is not clearly disproportionate to the probable loss in value to him.”
ii. [bookmark: _Toc468028966]Cost-to-complete – General Rule
1. [bookmark: _Toc468028967]American Standard, Inc. v. Schectman
a. P was awarded 90k at TC level for D’s failure to perform grading as specified in K.  D appeals stating TC errored in using the cost to complete standard to award damages, TC should have used diminution in value.  There was no diminution in value, once vacant, land sold at only 3k less than market value. HELD: TC did not error, cost to complete is the correct standard.  Jacob & Youngs does not apply because here D left work undone and remedying the failure would not require undoing anything. Further D had not substantially performed when remediation cost 90k of a 250k K. 
b. Rule: diminution in value approach will not apply when breaching party commits an intentional breach 
2. In ordinary cases of defective or unfinished construction work, the courts appear to be generally inclined to award cost-to-complete damages, so long as completion does not involve economic waste;
3. Some commentators argue that specific performance should be the remedy. 
iii. [bookmark: _Toc468028968]Diminution in value - Exception 
1. Jacob & Youngs v. Kent.
2. [bookmark: _Toc468028969]Peevyhouse v. Garland Coal & Mining Co.
a. OK case - leading case applying the diminished-value measure of damages for the defendant's failure to restore the plaintiffs' land as promised (in lieu of receiving a $3,000 payment) after completion of its strip-mining operations. (pg 876)
b. Held: where “breach is of a covenant which is only incidental to the main purpose of the K and completion would be disproportionately costly,” use diminution in value i.e., where completion would constitute “economic waste”.
3. “economic waste” may justify an award of diminution in market value rather than cost to complete.
4. Judge Posner argues that the award of cost-to-restore damages overcompensates the owner; if the owner had truly wanted restoration of the property, he could have brought an action for specific performance.
5. Doesn’t follow that if P’s pocket the damage award instead of paying for the remedy they’ve been overcompensated – they’ve forgone the opportunity to improve their property. 
6. [bookmark: _Toc468028970]Employment 
a. In employment Ks ALWAYS ask what is the duration term in the K (this is the only way an employer to recover – at will employees can leave at any time)
b. Breach by employer: 
i. Loss avoided is the salary earned at a new job for the remainder of the employment term on the original K. 
c. Breach by employee:
i. Employer’s loss in value is measured by the cost of hiring a replacement employee. 
ii. Lukaszewski case (not assigned): If the only feasible replacement employee is a better qualified, more expensive employee, the E’er can recover the replacement cost, even though it exceeds the breaching employee’s salary.
iii. E’er recovery for breach by E’ee requires that the employment K is not “at will,” i.e., that E’ee was obligated to work for a specified term.
iv. Death or incapacity of E’ee excuses nonperformance by E’ee
v. Cases split on whether illness renders K performance impracticable. See also Rst §§ 261 and 262.
7. [bookmark: _Toc468028971]Consequential Damages (Other loss)
a. “other losses” are often labeled as “consequential” or “incidental” damages and are subject to certain requirements and limitations, including:
i. the requirement that damages be reasonably foreseeable (i.e., breaching party had reason to foresee the harm as a probable result at the time of the contract);
ii. the harm must be measured with reasonable certainty (i.e., the amount of damages cannot be speculative); and
iii. the duty to mitigate damages (i.e., damages may not be recovered to the extent that they could have been avoided or minimized by reasonable efforts).
iv. Causation
b. The most important type of consequential damages in commercial cases is lost profits arising from collateral contracts. 
c. Consequential damages also include injury to person or property caused by goods that fail to comply with contractual warranties.
8. [bookmark: _Toc468028972]Pre-Judgment & Post-Judgment Interest
a. The successful party in K litigation usually receives post-judgment interest, but receives pre-judgment interest only where the plaintiff’s claim was for a “liquidated” sum.
b. Rst 2d § 354(1) provides that interest may be recovered if the breach “consists of a failure to pay a definite sum in money or to render a performance with fixed or ascertainable monetary value.”	
c. Rst 2d § 354(2) adds a provision giving a court greater flexibility in awarding interest: “In any other case, such interest may be allowed as justice requires on the amount that would have been just compensation had it been paid when performance was due.”
9. [bookmark: _Toc468028973]§348 Alternatives to Loss in Value of Performance 
a. (1) If a breach delays the use of property and the loss in value to the injured party is not proved with reasonable certainty, he may recover damages based on the rental value of the property or on interest on the value of the property.
b. (2) If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on
i. (a) the diminution in the market price of the property caused by the breach, or
ii. (b) the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him.
c. Restatement (Third) of Restitution §39, Illustration 5, takes the position that the cost of repair is the appropriate remedy in a hypothetical case drawn from the Peevyhouse and American Standard type of scenario, based on the reasoning that such costs had factored into the price set by the parties.
[bookmark: _Toc468028974]B. Restrictions on the Recovery of Expectation Damages: Foreseeability, Certainty, and Causation
1. Consequential Damages 
2. [bookmark: _Toc468028976]Foreseeability
a. [bookmark: _Toc468028977]Rst. §351 Limitations on Damages
i. (1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.
ii. (2) Loss may be foreseeable as a probable result of a breach because it follows from the breach
1. In the ordinary course of events, or
2. As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.
iii. (3) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires, in order to avoid disproportionate compensation.
1. (3) most often applies in mom & pop cases 
b. [bookmark: _Toc468028978]Hadley v. Baxendale
i. England 1854 Ps operated a mill and the crank shaft broke causing a work stoppage.  Ps requested expedited shipping with the currier, but the new shaft was delayed.  Ps collected loss of profits as a consequential damage.  Held: loss of profits not an appropriate damage – given D did not know the special circumstances (work stoppage) behind the request to rush they are not liable from the lost profits because they don’t arise naturally from the K. 
ii. Rule: Damages for breach of contract are recoverable only if the damages either: 
1. arise naturally from the breach (“general” or “direct” damages) or 
a. (this includes lost profit from the K that is breached)
2. are such as may reasonably be supposed to have been in contemplation of both parties, at the time they made the contract, as the probable result of the breach of it. (special damages or consequential damages)
a. collateral 
iii. The modern formulation of the rule of Hadley v. Baxendale is now stated in terms of the foreseeability of the loss. See Restatement (Second) of Contracts §351 and UCC §2-715(2).
c. It is only necessary that the type of loss be foreseeable, not the manner in which the loss occurs. 
d. The focus of foreseeability is on foreseeability to the breaching party. 
e. The standard for foreseeability is at least in part objective. The breaching party is liable for losses about which it had reason to know. 
f. The loss must be foreseeable as a “probable” result of the breach. Liability is not limited to losses that are necessary or inevitable, but it does not extend to remote losses
3. [bookmark: _Toc468028979]Reasonable Certainty
a. “Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.”  Rst § 352.
b. The evidence must be sufficient to persuade the factfinder that the loss is more likely to have occurred than not (preponderance of the evidence), and must give the factfinder enough basis for calculating the money damages.
c. Reasonable certainty applies to the FACT of the damage, not the amount of the damage. 
d. [bookmark: _Toc468028980]Florafax International, Inc.v. GTE Market Resources, Inc.
i. P was a florist clearinghouse that contracted with D to provide the telemarketing and to operate a call center where orders were placed.  Florafax had a collateral K with Bellerose (1800 Flowers) to take their orders at the GTE call center.  GTE knew it would not make a lot of money on the K but entered into it anyway hoping it would bring them more business. GTE’s poor performance caused Bellerose to cancel their K with Florafax & Florafax to have to create their own call center.  Jury held GTE breached and awarded Florafax damages for call center creation and lost profits from the Bellerose K.  GTE appealed regarding lost profits.  HELD: Loss of future or anticipated profit — i.e. loss of expected monetary gain — is recoverable in a breach of contract action: 1) if the loss is within the contemplation of the parties at the time the contract was made, 2) if the loss flows directly or proximately from the breach — i.e. if the loss can be said to have been caused by the breach — and 3) if the loss is capable of reasonably accurate measurement or estimate.  All 3 met here and damages were appropriate. 
ii. Contractual assumptions of liability for consequential damages somewhat unusual. Much more common are contractual disclaimers or limitations of liability for consequential damages. 
iii. What’s important is the reasonable certainty of the fact of the damage.  It’s not necessary that the amount be determinable with reasonable certainty. 
e. Measuring Lost Profits 
i. Lost profit vs decline in the value of the non-breaching party’s business: the 2 measures in theory are the same, but in practice can vary significantly. Non-breaching party can recover one or the other but not both.
ii. “New Business Rule:” Majority of courts have rejected traditional rule that limited recovery of lost profits for new business with no history of profitability.
f. Lost Reputation 
i. Employees sometimes try to recover for loss to reputation, in areas in which reputation is particularly important, including entertainment.
ii. English Rule: Employee can recover.
iii. American Rule: Employee cannot recover unless a particular opportunity was lost: Redgrave (KCP p. 895).
4. [bookmark: _Toc468028981]Causation
a. A breaching party cannot be accountable for loss that was not caused by her breach.  There must be a link between the breach and the loss.
b. Direct damages usually do not pose an issue of causation because there is a clear causal link between the breach and the loss of the contractual bargain.
c. Causation could be an issue concerning consequential damages.  The plaintiff must establish they were indeed a consequence of the breach.
i. In Florafax the Bellerose CEO testified they terminated with Florafax because of GE’s poor performance. d
[bookmark: _Toc468028982]C. Restrictions on the Recovery of Expectation Damages: Mitigation of Damages
1. [bookmark: _Toc468028983]Mitigation of Damages
a. items that are to be subtracted from “total loss” in calculating the damages the plaintiff ought to receive. Restatement (Second) §347 refers to these generally as “cost avoided” and “loss avoided”; they are often referred to in the cases and commentary as instances of “mitigation of damages.” (or avoidable consequences) 
b. The plaintiff may not recover for those injurious consequences of the defendant's breach that the plaintiff herself could by reasonable action have avoided.
c. [bookmark: _Toc468028984]Rockingham County v. Luten Bridge Co.
i. Luten had a K to build a bridge for the county, but the commissioners changed before the construction began.  New commission told Luten they weren’t going to build the bridge, Luten built it anyway and then sued for full damages.  Held: after an absolute repudiation or refusal to perform by one party to a contract, the other party cannot continue to perform and recover damages based on full performance.
ii. The measure of plaintiff's damage, upon its appearing that notice was duly given not to build the bridge, is an amount sufficient to compensate plaintiff for labor and materials expended and expense incurred in the part performance of the contract, prior to its repudiation, plus the profit which would have been realized if it had been carried out in accordance with its terms. 
2. [bookmark: _Toc468028985]Employment Ks – Employee Mitigation after Employer Breach 
a. E’ee’s damages = “The amount of salary he would have received during the rest of the contract term minus any sum that was earned or reasonably could have been earned through mitigation.”
i. In cases of employer breach there can be complicated issues concerning how many years an employee would have worked before retirement, whether the employee would have received raises or bonuses, what to do about vacation pay, etc.
b. E’er has the burden of proving E’ee’s failure to mitigate: 
i. E’er has to prove both: 
1. The availability of suitable and comparable employment and 
2. A lack of reasonable diligence on the employee’s part to obtain substitute employment.
ii. Many courts also require the E’er to show that there were “comparable” positions that could have been obtained.
c. Comparable Employment 
i. Duty to mitigate damages includes the acceptance of an unconditional offer of reinstatement where no special circumstances exist to justify rejection.
ii. An employee is not required to accept employment in an “inferior rank or position nor work which is more menial or arduous.”
1. Or hostile – do not have to go back to a hostile work environment (such as after a harassment suit)
iii. Employment opportunity is not “comparable” if substitute position: 
1. Has significantly different, inferior duties than the old job;
2. Involves greater physical risk than the old job;
3. Would subject the E’ee to harassment or humiliation.
d. Parker case: 
i. Fox claimed that Shirley MacLaine had failed to mitigate after she declined Fox offer to substitute role in “Big Country, Big Man” for role in “Bloomer Girl.”
ii. Feminist themes of Bloomer Girl, a musical comedy, appealed to MacLaine. Also Big Country Big Man, a dramatic western, was filming in Australia. MacLaine had more control over Bloomer Girl production than Big Man production.
iii. Cal. Supreme Court held that the two roles were of “different types,” and differed in that MacLaine would have had director approval re Bloomer Girl, but not re Big Country Big Man. – so not comparable employment 
e. Even though the wrongfully discharged plaintiff has no “duty” to mitigate by taking employment that is not comparable to that promised by the defendant, if she does indeed take another different job, the amounts earned there from are likely to be set off against her damages recoverable for breach of contract.
f. Employment Ks entered into after a breach are considered mitigating Ks because people have a limited capacity to perform personal services. 
3. Landlords – not held to have a duty to mitigate damages by leasing to another party 
a. Modern trend is that they have to, but not in all jurisdictions (NY)
4. [bookmark: _Toc468028986]Mitigating Ks v Additional Ks 
a. Damages reduced by amounts received in mitigating Ks, but not reduced by amounts from additional Ks 
b. Mitigating K is one P could have performed only because D breached, (could not have done both original K and new K)
c. Rst 2d § 350, comment d: “The mere fact that an injured party can make arrangements for the disposition of the goods or services that he was to supply under the contract does not necessarily mean that by doing so he will avoid loss.  If he would have entered into both transactions but for the breach, he has ‘lost volume’ as a result of the breach.  In that case, the second transaction is not a ‘substitute’ for the first one.”
d. [bookmark: _Toc468028987]Lost Volume 
i. The courts have been almost unanimous in holding that lost volume sellers of goods, such as Learjet, are entitled to recover their profit under UCC §2-708(2). See James J. White & Robert S. Summers, Uniform Commercial Code §8-9 (6th ed. 2010) (listing cases that have applied §2-708(2) to lost volume sellers).
ii. Lost volume sellers – sell the good in question at the same K price and so wouldn’t normally be entitled to any damages (typically the difference in price from K and what good sold for). Have sufficient volume to handle many sales & are entitled to the profit from the breached K (and sometimes incidental damages). 
iii. “Lost volume” theory could apply to a service K, based on facts. Example: Illustration 10, Rst 2d 350. “A contracts to pay B $20,000 for paving A’s parking lot, which would give B a profit of $3,000. A [repudiates] before B begins work. If B would have made the K with A in addition to other [paving Ks], B’s efforts to obtain other Ks do not affect is damages. B’s damages for A’s breach include his $3,000 loss of profit.”  
iv. “profit” means gross income minus cost of the transaction.
[bookmark: _Toc468028988]D. Nonrecoverable Damages: Items Commonly Excluded from Plaintiff's Damages for Breach of Contract
1. Non-recoverable damages
a. 1) damages to compensate the plaintiff for amounts expended on attorney fees; 
b. 2) damages for mental distress (and related types of intangible, “noneconomic” injury); and 
c. 3) “punitive” (or “exemplary”) damages.
d. Effects:  In some instances, this means that recovery is actually below the level that true expectation would require (e.g., attorneys’ fees).  In other cases, it prevents bringing plaintiff’s recovery above the net-expectation level (e.g., punitives).
e. Exceptions to the general rules:
i. Attorney’s fees: 
1. Statutes provide for payment of attorney’s fees in certain circumstances.
2. A K might provide for payment of attorney’s fees.
3. Attorney’s fees in a collateral dispute may, in some circumstances, be treated as incidental damages in the main K dispute.
ii. Emotional distress: 
1. Exception if breach of K causes bodily harm. (UCC breach of warranty)
2. Narrow exception if emotional distress is a “’particularly likely’ consequence of the breach.” Example: K to transport a dead body.
iii. A plaintiff can recover punitive damages for bad faith breach of an insurance K by an insurer. (relatively common)
[bookmark: _Toc468028989]E. Buyers’ and Sellers’ Remedies Under the Uniform Commercial Code
1. [bookmark: _Toc468028990]Buyers' Remedies (for seller’s breach)
a. [bookmark: _Toc468028991]Status Quo Damages 
i. Designed to get the goods back to the seller if the seller ships but breaches. 
ii. Breaching party must be given opportunity to cure defect
iii. UCC encourages parties to communicate 
iv. [bookmark: _Toc468028992]2 ways for sellers to Breach: 
1. deliver goods that fail to “conform” to the contract in some way (breach of an express or implied warranty relating to the “quality” of the goods, most likely).
2. Failure to make a proper “tender” of the goods, such as failing to deliver on time, delivering too few or too many, or failing to deliver at all.
v. [bookmark: _Toc468028993]Rejection of Goods by Buyer 
1. Perfect Tender Rule 
a. Single delivery K – buyer can reject any non-conforming shipment before accepting the goods no matter how trivial the non-conformity. §2-601
b. HYPO: Buyer K to purchase 5k Grade A turkeys.  Seller ships 4,999 Grade A turkeys and 1 Grade B turkey.  Buyer can reject entire shipment. 
2. Installment Sales K special rule 
a. Buyer can reject a given installment only for substantial defects that impair the value of that installment and can reject the remaining installments only if the defects substantially impair the value of the entire K. §2-612
vi. [bookmark: _Toc468028994]Revocation of Acceptance  
1. Buyer may accept the goods but later discovers a defect
2. Buyer can revoke acceptance of goods if:
a. Substantial defect or non-conformity AND EITHER
b. Defect was difficult to discover at time goods accepted OR 
c. Seller said the defect would be cured and it has not been. UCC § 2-608.
3. "Acceptance" of goods occurs when a Buyer either fails to reject the goods within a reasonable time, or indicates that the goods are acceptable, or does anything inconsistent with Seller's ownership. § 2-606.
4. Hypo: Assume the same facts as in the last hypo, except the Buyer cuts up all the turkeys, then notices that the last turkey is a Grade B bird. Can the buyer send the turkeys back? No. Any act by the Buyer that substantially alters the goods is inconsistent with the Seller's ownership. Cutting up the birds is an act of acceptance, so the Buyer can't reject the birds. The Buyer can't revoke the acceptance either, because the non-conformity was not substantial.
vii. When Revocation and Rejection
1. Buyer must give seller reasonable notice of the defects and the use of these remedies
2. Buyer must then wait for instructions from the seller as to what to do with the goods
a. If the instructions are reasonable, the buyer must follow them
b. If no instructions are received from the seller or if the instructions are not reasonable, the buyer can do anything reasonable with the goods (including reselling them)
3. If Seller still has time to perform under the K, he has the right to cure the defects.
viii. [bookmark: _Toc468028995]Non-delivery
1. Measure of damages is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (§2-715), but less expenses saved in consequence of the seller's breach.” §2-713
ix. [bookmark: _Toc468028997]Limitations and Disclaimers 
1. Before determining B’s remedies for Seller’s breach, consider whether B’s remedies are disclaimed or limited by the K. 
2. For example, if Seller breaches a warranty, consider whether the warranty has been disclaimed in the K or the K limits remedies for breach of the warranty. 
a. An effective “disclaimer” eliminates a warranty. 
b. Express warranties cannot be disclaimed, but 
c. Implied warranties may be disclaimed. 
3. A limitation on remedy (warranty survives but the remedies available for its breach are reduced by the K) is enforceable unless it makes the remedy fail of its essential purpose or it is unconscionable.  UCC § 2-719. 
4. UCC limitations on liquidated damages (for either Buyer or Seller) are similar to limitations under common law. UCC § 2-718.
x. Non status quo damages = expectation damages, cover, specific performance and Incidental damages
b. [bookmark: _Toc468028998]Expectation Damages
i. [bookmark: _Toc468028999]Market Damages, UCC §2-713 Buyer’s Damages for Non-Delivery or Repudiation
1. (1) Subject to the provisions of this Article with respect to proof of market price (Section 2- 723), the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (Section 2-715), but less expenses saved in consequence of the seller's breach.
2. (2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.
3. Market damages are when buyer has not elected to purchase substitute goods as in §2-712.
4. 
5. Under §2-713(2) the relevant market is the place for tender and the place of tender depends on where the seller completes its delivery obligations with respect to the goods. 
a. In “shipment” contracts the seller tenders by placing the goods in the hands of a carrier, while
b.  in “destination” contracts tender takes place when the goods are delivered to a designated point, often the buyer's place of business or locale.
c. (2) UCC determines where title passes 
6. Buyers get EITHER cover or market damages – they can choose 
ii. [bookmark: _Toc468029000]Damages for Accepted Goods, UCC §2-714
1. (1) Where the buyer has accepted goods and given notification (subsection (3) of Section 2-607) he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller's breach as determined in any manner which is reasonable.
2. (2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.
3. (3) In a proper case any incidental and consequential damages under the next section may also be recovered.
4. Applies when buyers have accepted non-conforming goods. 
5. Buyer who retains the non-conforming goods must notify the seller in a reasonable time to preserve the right to collect a remedy. 
6. If goods are delivered to the Buyer and the Buyer keeps them, the Buyer can sue for breach and recover damages for the diminished value of the goods resulting from the breach.  UCC § 2-714.
iii. Rule: § 2-713: where seller breaches, buyer's damages ="the difference between the market price at the time when the buyer learned of the breach and the K price together with any incidental and consequential damages provided in this Article (§ 2-715), but less expenses saved in consequence of the seller's breach."
c. [bookmark: _Toc468029001]Cover, UCC §2-712 Buyer’s Procurement of Substitute Goods 
i. (1) After a breach within the preceding section the buyer may “cover” by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller.
ii. (2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (Section 2-715), but less expenses saved in consequence of the seller's breach.
iii. (3) Failure of the buyer to effect cover within this section does not bar him from any other remedy.
iv. Buyer can “cover” her loss by purchasing substitute goods and to measure her damages by the difference between the cost of those goods and the contract price. 
v. If the Buyer covers, the B's damages are the difference between the cover price and the K price. § 2-712.
vi. If the Buyer does not cover, the Buyer's damages are the difference between the market price at the time Buyer learned of the breach and the K price. § 2-713.
vii. To recover damages under §2-712, the covering purchase must be made “in good faith and without unreasonable delay.” 
viii. The buyer need not purchase identical goods, only commercially reasonable substitutes. - Comment 2
ix. If the buyer purchases superior or significantly different goods, the purchase will not qualify as cover. 
1. Brain Q33 – next best TV set at $10 more each is not significant enough to fall under this and still comes under cover. 
x. Some courts have been willing to expand the scope of the cover section to include situations in which the buyer internally manufactures substitute goods rather than purchase the goods on the market.
xi. Buyer's failure to cover will preclude recovery of consequential damages only if she fails to act reasonably.
d. [bookmark: _Toc468029002]Specific Performance, UCC §2-716
i. (1) Specific performance may be decreed where the goods are unique or in other proper circumstances.
ii. (2) The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.
iii. Most likely awarded when substitute goods or a substitute K is not available (ie: inability of injured party to cover might constitute “other proper circumstances”)
iv. The Buyer can get specific performance if goods are unique.
v. Hypo: Lee agrees to buy a very rare antique quilt from a dealer. The dealer breaches. Can Lee get an order of specific performance? Yes. A buyer can get specific performance where the contract is for goods that are unique and money damages are inadequate.
e. [bookmark: _Toc468029003]Incidental and Consequential Damages, UCC §2-715
i. (1) Incidental damages resulting from the seller's breach include: 
1. expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected,
2.  any commercially reasonable charges, expenses or commissions in connection with effecting cover and 
3. any other reasonable expense incident to the delay or other breach.
ii. (2) Consequential damages resulting from the seller's breach include
1. (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and
2. (b) injury to person or property proximately resulting from any breach of warranty.
iii. Incidental damages consist of out-of-pocket expenses incurred by the buyer to deal with the consequences of the seller's breach.
iv. Lost profits are subject to the foreseeability test of Hadley v. Baxendale. 
v. Damages for injury to person or property are not subject to the foreseeability test.
vi. Damages must be proved with “reasonable certainty” Florafax
2. [bookmark: _Toc468029004]Sellers' Remedies (for buyer’s breach)
a. [bookmark: _Toc468029005]Status Quo Remedies 
i. Status quo remedies restore the goods to the Seller or permit the Seller to retain goods that the Seller has not yet shipped.
ii. Right to withhold goods. If the Buyer breaches while the goods are still in the possession of the Seller, the Seller may withhold delivery. The Seller may do whatever is reasonable with the goods (e.g., resell them) and sue for damages.
iii. Limited right to stop shipment in transit and recover shipped goods. If the Buyer breaches after the Seller has shipped the goods, the Seller can stop the shipment in transit and recover the goods if the Buyer is insolvent or the shipment is a large shipment (e.g., a carload or truckload).
b. [bookmark: _Toc468029006]In General §2-703
i. Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due on or before delivery or repudiates with respect to a part or the whole, then with respect to any goods directly affected and, if the breach is of the whole contract (Section 2-612), then also with respect to the whole undelivered balance, the aggrieved seller may
1. (a) withhold delivery of such goods;
2. (b) stop delivery by any bailee as hereafter provided (Section 2-705);
3. (c) proceed under the next section respecting goods still unidentified to the contract;
4. (d) resell and recover damages as hereafter provided (Section 2-706);
5. (e) recover damages for non-acceptance (Section 2-708) or in a proper case the price (Section 2-709);
6. (f) cancel.
ii. Damages for breach of a contract to buy or sell goods under the UCC may also be measured by the difference between the market price and the contract price of the goods. 
iii. If they buyer has not accepted the goods the seller may recover either resale damages, UCC §2-706, market damages, UCC §2-708(1), or lost profit, UCC §2-708(2). If the goods have been accepted, or are not reasonably subject to resale, the seller may recover the contract price under UCC §2-709.
c. [bookmark: _Toc468029007]Expectation Damages 
i. UCC §2-708: where buyer breaches seller’s damages = “the difference between the market price at the time and place for tender and the unpaid K price together with any incidental damages provided in this Article (§2-710), but less expenses saved in consequence of the buyer’s breach. 
1. If the Seller still has the goods, it can enter into a substitute sale and recover the difference between the original K price and the resale price §2-706
a. The Seller must give notice to the buyer of the intended resale except where the goods are perishable or will decline in value quickly
2. Alternatively, the Seller can recover damages based on the difference between the K price and the market price at the time and place of delivery was to be made.  
ii. [bookmark: _Toc468029008]Resale Damages, UCC §2-706
1. (1) Under the conditions stated in Section 2-703 on seller's remedies, the seller may resell the goods concerned or the undelivered balance thereof. Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference between the resale price and the contract price together with any incidental damages allowed under the provisions of this Article (Section 2-710), but less expenses saved in consequence of the buyer's breach.
2.  (3) Where the resale is at private sale the seller must give the buyer reasonable notification of his intention to resell.
3. UCC §2-706 provides for “seller's resale.” That section allows the seller who complies with its provisions to recover from a breaching buyer damages measured by the difference between the contract price and the seller's resale price.
4. The seller must follow three basic steps to recover damages under §2-706. 
a. First, the seller must identify the goods being resold as the same ones under the contract that was breached. 
b. Second, the seller must give the buyer proper notice of resale. For private sales, “the seller must give the buyer reasonable notification of his intention to resell.” UCC §2-706(3). For public sales, the seller must give the buyer reasonable notice of the time and place of the resale except in the case of goods which are perishable or otherwise may quickly decline in value. UCC §2-706(4)(b).
c. Third, the seller's resale must be made in good faith and in a commercially reasonable manner. UCC §2-706(1). (No damages for “sham” resales to friends”
5. Seller equivalent to buyer’s “cover”
6. Notice of resale – UCC big on opportunity to cure
iii. [bookmark: _Toc468029009]Market Damages, UCC §2-708(1) Seller's Damages for Non-acceptance or Repudiation
1.  (1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer's breach.
2. Code contains a traditional contract price minus market value damage formula for sellers in UCC §2-708(1).
3. Standard formula = difference between 
iv. [bookmark: _Toc468029010]Lost Profits, UCC §2-708(2) Seller's Damages for Non-acceptance or Repudiation
1.  (2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.
2. As an alternative to the market price measure of damages, UCC §2-708(2) authorizes courts to award lost profits to sellers if the market measure of damages set forth in §2-708(1) is “inadequate to put the seller in as good a position as performance would have done.”
3. Applies in 3 situations: 
a. Lost volume seller
b. seller who is in the process of assembling a product for sale when the buyer breaches. (damages of K price – cost of production might be only way to compensate seller).
c. “jobber,” a middle person who purchases goods for resale. If the buyer from a jobber breaches before the jobber has acquired the goods, courts may award lost profits as the best measure of the seller's harm.
4. §2-708(2) states that it applies if the market value measure of damages is “inadequate” to put the seller in as good a position as full performance by the buyer.
v. [bookmark: _Toc468029011]Lost Volume Sellers (special rule): 
1. Special rule for lost volume sellers: If the Seller can establish that the Buyer's breach resulted in lost sales volume, the Seller can recover the profit it would have made if the buyer had performed. § 2-708(2).
2. Hypo: Buyer breaches a K to purchase a sofa from lkea. The difference between the K price and the market price, or between the K price and a resale price is likely to be zero, precluding any recovery under the general rule. lkea is worse off because Buyer's breach caused Ikea to lose the profit from the specific sale to Buyer; the breach has reduced the number of sofas Ikea will sell. In such a case, Ikea is entitled to recover its lost profit from the contract with Buyer.
3. Hypo: Buyer agrees to pay a pottery store $100 for one-of-a-kind hand-painted ceramic chicken. She breaches and the store sells the item to another ceramic collector for the same price. The store cannot recover its lost profit. Here, the substitute sale at the same price means the store loses nothing as a result of the breach. The special lost volume seller rule applies only if the breach causes a decrease in the quantity of goods the seller will sell.
d. [bookmark: _Toc468029012]Seller's Action for the Price, UCC §2-709
i. (1) When the buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages under the next section, the price
1. (a) of goods accepted or of conforming goods lost or damaged within a commercially reasonable time, after risk of their loss has passed to the buyer; and
2. (b) of goods identified to the contract if the seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing.
ii. (2) Where the seller sues for the price he must hold for the buyer any goods which have been identified to the contract and are still in his control except that if resale becomes possible he may resell them at any time prior to the collection of the judgment. The net proceeds of any such resale must be credited to the buyer and payment of the judgment entitles him to any goods not resold.
iii. (3) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a payment due or has repudiated (Section 2-610), a seller who is held not entitled to the price under this section shall nevertheless be awarded damages for nonacceptance under the preceding section.
iv. Applies in 3 situations:
1. if the buyer has accepted the goods, then the seller may recover the price under §2-709(1)(a).
2. seller may recover the price if the goods are damaged after the risk of loss has passed to the buyer. §2-709(1)(a).
3. §2-709(1)(b), and essentially force the goods onto the buyer, if the seller is unable to resell the goods with reasonable effort.
v. Functional equivalent of specific performance 
e. [bookmark: _Toc468029013]Seller's Incidental and Consequential Damages, UCC §2-710
i. Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer's breach, in connection with return or resale of the goods or otherwise resulting from the breach.
ii. Incidental damages include a variety of out-of-pocket expenses incurred by the seller to deal with the buyer's breach, such as cost of storage or transportation of the goods.
iii. Code doesn’t mention consequential damages & some courts think sellers should be entitled to consequential damages. 
[bookmark: _Toc468029014]Alternatives to Expectation Damages: Reliance and Restitutionary Damages, Specific Performance, and Agreed Remedies (BREACH)
[bookmark: _Toc468029015]A. Reliance Damages
1. [bookmark: _Toc468028950][bookmark: _Toc468029016]Reliance Interest
a. The plaintiff has in reliance on the promise of the defendant changed his position. 
b. For example, the buyer under a contract for the sale of land has incurred expense in the investigation of the seller’s title, or has neglected the opportunity to enter other contracts. 
c. We may award damages to the plaintiff for the purpose of undoing the harm which his reliance on the defendant’s promise has caused him. 
i. Reimburse promisee for her loss in relying on the K.
d. Puts the promisee in the position she would have been in if she had not entered the K. 
2. When Restitutionary and Reliance Damages are available – 
a. When there is a valid K and expectation damages are available – often used when lost profits are difficult to prove because of foreseeability, reasonable certainty (most common), or causation issues 
b. Restitution – when no valid k – formation issues or valid defense to formation
c. Non-breaching party might elect reliance damages where expectation damage amount is uncertain. KCP: “Even if expectation damages would in theory be recoverable, they may not be provable with reasonable certainty.  In such a case, the plaintiff’s fallback position will usually be to seek recovery of reliance damages.”  
d. The traditional limitations on expectation damages recover (foreseeability, reasonably certainty, mitigation, & causation) apply to reliance-based recovery as well. 
i. there is usually little difficulty in proving the amount that the injured party has actually spent in reliance on the K, even if it is impossible to prove the amount of profit that he would have made.  In such a case, he can recover his loss based on his reliance interest instead of his expectation interest.”
ii. where the breaching party has substantially performed and the alleged breaches have to do with the quality of the final product, the causal link between reliance damages and the breach is not so direct. – So injured party cannot claim ALL of its expenditures 
3. [bookmark: _Toc468029017]Rst §349 Damages Based on Reliance Interest
a. Rst 2d § 349: “As an alternative to the measure of damages stated in 347 [expectation damages], the injured party has a right to damages based on his reliance interest, including [i] expenditures made in preparation for performance or in performance, [ii] less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.”
i. Although K law allows the breaching party to reduce reliance damages by a loss that the injured would have suffered if the K had been performed, the loss must be proven with “reasonable certainty” and the breaching party has the burden of proof on the issue.  
ii. If breaching party can prove such loss, the non-breaching party may elect a restitutionary remedy instead of expectation damages or reliance damages.
4. [bookmark: _Toc468029018]Essential Reliance v. Incidental Reliance & Contract Price as Limit on Reliance Damages
a. Essential Reliance 
i. cost of performing the K in dispute  
ii. limited by K price 
iii. Foregone opportunities 
1. Ordinarily, reliance damages are thought of as out-of-pocket expenditures made by the plaintiff. Sometimes, however, protection of the injury to the plaintiff's reliance extends further, taking into account the gains the plaintiff would have made had she not relied on the promises of the defendant. – such as salary lost when leaving a job in reliance on D’s promise 
2. Sometimes treated as costs (even though no expenditure of dollars)
3. Sometimes recoverable as an essential reliance damage 
b. Incidental reliance
i. Costs related to collateral Ks
ii. Not limited by K price 
5. [bookmark: _Toc468029019]Wartzman v. Hightower Productions, Ltd.
a. Hightower was pulling a Guinness book of world records flagpole sitting stunt and hired Wartzman, an attorney, to form their corporation so they could sell stock to raise funds.  Wartzman formed the Co incorrectly & Hightower couldn’t sell more stocks.  Wartzman told Hightower to see a securities specialist for 10-15k.  Hightower told Wartzman to pay for it and they refused.  Hightower had to stop the stunt & went out of business.  Hightower sued, jury found for Hightower and awarded reliance damages.  No TC error.  Wartzman claimed Hightower failed to mitigate damages by not seeing securities expert for 10-15k, but court held they could have paid for it and mitigated the damages themselves and Hightower not obligated to go into debt to mitigate. Reliance damages proper. 
b. Ordinarily, profits lost due to a breach of contract are recoverable. Where anticipated profits are too speculative to be determined, monies spent in part performance, in preparation for or in reliance on the contract are recoverable.
c. “Such expenditures are not brought about by reason of the breach. They are induced by reliance on the contract itself and rendered worthless by its breach.”
d. The doctrine of avoidable consequences does not apply where both parties have an equal opportunity to mitigate damages. Appellants had the same opportunity to employ and pay a securities specialist as they contend Hightower should have done. They refused.  
6. [bookmark: _Toc468029020]Equal Opportunity Exception to Requirement to Mitigate Damages 
a. One of the principal damage-limiting factors is the possibility that the plaintiff could have mitigated the injury resulting from the defendant's breach.
b. In Wartzman, the court held that the plaintiffs had no obligation to mitigate their damages by paying the amount necessary to hire an attorney specialized in securities law, because the defendants had the same opportunity as the plaintiffs to take that action.
7. Losing Contracts 
a. Potential limitation on the recovery of reliance expenses, quoting from Restatement (Second) §349: recovery should be offset by “any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.”
b. D would have burden to show K a losing one for P
c. California adopts the “losing contract” limitation on the award of reliance damages
d. If a losing K, P can attempt to recover in restitution. 
8. Ps can’t recover reliance damages for reliance costs incurred before K made. 
[bookmark: _Toc468029022]B. Restitutionary Recovery 
1. [bookmark: _Toc468028951][bookmark: _Toc468029023]Restitution Interest 
a. The plaintiff has in reliance on the promise of the defendant conferred some value on the defendant. The defendant fails to perform his promise. 
b. The object here may be termed the prevention of gain by the defaulting promisor at the expense of the promisee; more briefly, the prevention of unjust enrichment. 
c. Breaching promisor must return to the promisee the benefit received by the breaching promisor. 
d. Contractual or quasi-contractual, whether as a suit to enforce the contract or as a suit based upon a rescission of the contract. 
e. Putting the breaching promisor into the position they would have been in had they not entered the K.
2. Restitutionary Recovery is available: 
a. As a remedy for breach of contract (as an alternative to expectation damages); §373
b. To a breaching party; and 
i. Even a breaching party may in some cases be entitled to restitution by virtue of the benefit conferred on the other party by part performance. Restatement (Second) §374. 
c. Where K has been rendered unenforceable (e.g., because the K is voidable), or a party’s duty to perform does not arise, or a party’s duty to perform arises but is discharged. (Voidable - a formation defect or a valid formation with a defense) 
i. Moreover, if the performance obligations imposed by the contract have been “discharged” for some reason, such as incapacity or impracticability, either or both of the parties may be entitled to restitutionary relief. 
ii. Restatement (Second) §§375 (restitution when contract is unenforceable because of the statute of frauds); “A party who would otherwise have a claim in restitution under a contract is not barred from restitution for the reason that the contract is unenforceable by him because of the Statute of Frauds unless the Statute provides otherwise or its purpose would be frustrated by allowing restitution.”
iii. §376 (restitution when contract is voidable because of lack of capacity, mistake, misrepresentation, duress, undue influence, or breach of fiduciary duty); “A party who has voided a contract on the ground of lack of capacity, mistake, misrepresentation, duress, undue influence, frustration of purpose, non-occurrence of a condition or disclaimer by a beneficiary is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.”
iv. §377 (restitution when contract is discharged due to impracticability, frustration of purpose, or failure of condition). “A party whose duty of performance does not arise or is discharged as a result of impracticability of performance, frustration of purpose, non-occurrence of a condition or disclaimer by a beneficiary is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.”
d. Rst 2d § 373: On a breach by non-performance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance, unless his duties have already been fully performed and the breaching party’s only remaining duty is the payment of money.
e. Limitations on the use of restitution as an alternative remedy for breach of K.
i. The election to seek restitution may be made only when the defendant commits a total breach of contract or repudiates.  Rst § 373(1).
ii. “Full performance” exception: If plaintiff has completed her performance and the only remaining duty owed by defendant is the payment of a definite sum of money, plaintiff may not elect restitution; instead she is limited to expectation damages.  Rst 2d § 373(2). KCP 992.
iii. Restitutionary amount must be reasonably certain.
3. [bookmark: _Toc468029024]United States ex rel. Coastal Steel Erectors, Inc. v. Algernon Blair, Inc.
a. Coastal was a sub for Blair who had a contract to build a naval hospital for the US.  Coastal started work and Blair refused to pay for the crane rental.  Coastal stopped work.  TC found Blair’s breach material & justified Coastal’s work stoppage.  Didn’t award damages because Coastal would have lost money on the K if completed.  Coastal appeals seeking restitution under quantum meruit (payment for services provided).  HELD: Coastal is entitled to quantum meruit damages for the work they performed. 
b. The impact of quantum meruit is to allow a promisee to recover the value of services he gave to the defendant irrespective of whether he would have lost money on the contract and been unable to recover in a suit on the contract.
c. The measure of recovery for quantum meruit is the reasonable value of the performance, Restatement of Contracts §347 (1932); and recovery is undiminished by any loss which would have been incurred by complete performance. 
d. While the contract price may be evidence of reasonable value of the services, it does not measure the value of the performance or limit recovery. Rather, the standard for measuring the reasonable value of the services rendered is the amount for which such services could have been purchased from one in the plaintiff's position at the time and place the services were rendered.
e. Ex Rel = ex relator – when suit is brought by government on the application of a private party
f. Majority Rule: Restitutionary recovery is not reduced by loss when K is a losing K for non-breaching party.
4. [bookmark: _Toc468029025]Market Value Restitution: 
a. The court of appeals in Algernon Blair held that when a plaintiff elects restitution as a remedy for breach of contract by the defendant, the “measure of recovery… is the reasonable value of the performance… and recovery is undiminished by any loss which would have been incurred by complete performance.” 
b. Restitution looks to value of benefit conferred and is not governed by terms of agreement; therefore, restitution is available even if nonbreaching party would have lost money on contract.
c. Essentially restitution is permitted in excess of K price.
d. Full performance EXCEPTION: if non-breaching party has fully performed and breaching party’s only remaining duty is to pay – entitled to expectation damages only.  §373(2)
e. Majority rule.  Non-breaching party who would have lost money if the K had been fully performed can claim restitutionary recovery based on the market value of what non-breaching party provided to the breaching party.  
i. Comes from Algernon Blair 
5. [bookmark: _Toc468029026]Restitution for Breaching Party 
a. CL rule prevented breaching party from making any recovery. 
b. Under the common law rule the injured party retains more benefit the more completely the breaching party has performed prior to the default. Thus it has been said that “to allow the injured party to retain the benefit of the part performance…, without making restitution of any part of such value, is the enforcement of a penalty or forfeiture against the contract-breaker.”
c. Rule is undergoing change.  
d. Modern trend: allow the breaching party to recover for the value of benefit conferred as a restitutionary recovery. Lancellotti; Rst §374; UCC §2-718
i. It’s not always easy to tell the “good” from the “bad” and the non-breaching party gets value unjustly
e. [bookmark: _Toc468029027]§347 Restitution in Favor of Party in Breach 
i. (1) Subject to the rule stated in Subsection (2), if a party justifiably refuses to perform on the ground that his remaining duties of performance have been discharged by the other party's breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.
ii. (2) To the extent that, under the manifested assent of the parties, a party's performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.
iii. Formula for breaching party = Benefit conferred by the breaching party – loss caused by the breaching party’s breach. 
1. If the benefit conferred exceeds the loss than the breaching party can recover in restitution
iv. Mass. & NY don’t follow this doctrine (follow CL rule precluding recovery by a breaching party)
v. To ensure protection of the nonbreaching party's expectation interest, any damages suffered by that party must be deducted from the amount of the restitutionary award. Restatement (Second) §374(1).
vi. Potential Exceptions to Modern Trend: (in jurisdictions that follow modern trend)
1. If the non-breaching party can prove the breaching party intentionally provided defective performance, then restitution is not available.
2. Breach of good faith and fair dealing (as in Lancellotti dissent) may also preclude restitutionary recovery for breaching party. 
3. (Essentially no restitutionary recovery available where non-breaching party can establish as an evidentiary matter breaching party’s conduct was bad.)
f. [bookmark: _Toc468029028]Lancellotti v. Thomas 
i. Lancellotti had a K to purchase Thomas’ sandwich business & equipment – not the inventory and real estate.  He would rent the premises from Thomas and build an addition.  K – 25k for business purchase (L paid) and then rent after addition completed.  Lancellotti did not build addition so Thomas’ built a much larger one.  Lancellotti breached and abandoned the business.  Lancellotti complained for the return of his 25k. Thomas counter complained to keep it and collect rent. TC bench used CL & found for Thomas on both.  HELD: Lancellotti entitled to restitution – remanded for amount finding (won’t be more than 25k – rent owed) – Was the 25k liquidated damages (parties agreed amount Thomas would keep in the event of a breach)?  If yes, is it reasonable in light of the foreseeable actual damages
ii. Dissent – these rules are too new and CL should prevail (1985) & bad faith, breaching party learned the business for free & then reneged (disagrees with TC assessment of credibility of parties).
g. Real estate: As long as the seller remains ready, able, and willing to perform a contract for the sale of real property, the breaching buyer has no right to restitution of payments made prior to default – so specific performance if possible – restitution if not 
6. [bookmark: _Toc468029029]Measuring restitution 
a. §371 Unjust enrichment can be measured either by:
i. Reasonable value of the services provided - OR - 
ii. Value of increase to recipient property 
b. Relief may be measured as justice requires 
c. The 2 measures may vary:
i. Ex 1: Reasonable value of a painter painting a home is 5k, but painting home increases the value by 10k.
ii. Ex 2: Same facts as above except painting the home increases the home value by 2k 
[bookmark: _Toc468029030]C. Specific Performance
1. Specific performance, in which a court compels a party to render a promised performance, based primarily on a showing that money damages would be an inadequate remedy.
a. Extraordinary remedy – not general remedy – default remedy is substitutional – money damages
b. Is an equitable remedy – as distinguished from a legal remedy – 
c. Awarded only if the legal remedy – damages or restitution – would be inadequate – subject matter of K is unique. 
d. The legal remedy is inadequate if the subject matter of the contract is unique – e.g., real property, heirlooms, works of art, other one-of-a-kind objects, certain intangibles not readily available on the market such as patents, closely held stock, etc. UCC § 2-716(1). 
2. [bookmark: _Toc468029031]Factors courts consider (Rst 2d §§ 360, 364, 366):
a. Adequacy of legal remedy:
i. difficulty of proving damages with reasonable certainty;
ii. difficulty of getting a suitable substitute with money damages; and
iii. likelihood that an award of damages could not be collected.
b. Difficulty of enforcement or supervision.
i. Courts will not order specific performance where “the character and magnitude of the performance would impose on the court burdens in enforcement or supervision that are disproportionate to the advantages to be gained from enforcement and to the harm to be suffered from its denial.”  Rst 2d § 366. 
ii. For example, courts rarely specifically enforce a contract to build or repair a structure.
c. Subject matter of contract. 
d. Inequitable conduct (e.g., the contract was induced by mistake or by unfair practices, “unclean hands”).
e. Unfair contract terms. 
f. Balance of equities and hardships. 
g. Plaintiff’s return performance (if not already rendered, court may condition its grant on the plaintiff doing so).
3. [bookmark: _Toc468029032]Real property Ks 
a. Specific performance common to non-breaching buyer when seller breaches
b. If buyer breaches – courts typically don’t order specific performance – seller gets money damages & can resell prop to another buyer. (difference in resale and K price)
4. [bookmark: _Toc468029033]Employment Ks
a. Employment and personal service contracts will not be specifically enforced against the employee or service provider due to concerns about the difficulty of enforcement and involuntary servitude.  Rst 2d § 367(1).
b. Restatement (Second) §367(1): “A promise to render personal services will not be specifically enforced.” – No specific performance for personal service Ks
i. Comment a to §367 states the prohibition is based on reasons of both policy and practicality: the undesirability of forcing parties to continue in a relationship that has soured, potential concerns about involuntary servitude, and the difficulty of a court enforcing a decree for specific performance.
c. Specific enforcement against an employer is normally denied because of the difficulty of supervision, or because of the adequacy of money damages.
i. Rst 2d § 367 illustration 2: “The facts being otherwise as stated in Illustration 1, B discharges A and A sues for specific performance.  Even though singing at B’s opera house would have greatly enhanced A’s reputation and earning power in an amount that A cannot prove with reasonable certainty, specific performance will be refused.”
ii. EXCEPTION: if employer breach is a type of discrimination (ie age discrimination) courts might order specific performance. (stop discriminating and take employee back)
d. Injunction “Negative Enforcement”
i. Some courts have been willing to grant “negative enforcement” by way of injunction that prohibits a breaching party from performing for anyone other than the nonbreaching party.
ii. §367(2) (injunction will not be issued if probable result would be to compel an “undesirable” continuance of personal relations or “to leave the employee without other reasonable means of making a living”).
iii. Some courts may, however, enjoin an employee from working for another employer based on an implied promise or express exclusivity clause, which is sometimes characterized as indirect/negative enforcement.  Lumley, note 2 KCP pp. 1032-33.
iv. Courts will deny a request if the personal services are not special, unique, unusual or of peculiar value.  KCP 1033; Rst 2d § 367, cmt c.
1. Rst 2d § 367 illustration 3: “A contracts to serve exclusively as sales manager in B’s clothing store for a year.  A repudiates the K shortly after beginning performance and goes to work for C, a competitor of B.  B sues A for an injunction ordering A not to work for C.  Unless A’s services are unique or extraordinary, the injunction will be refused.  If, however, A has special knowledge of B’s customers that will cause a substantial number of them to leave B and patronize C, the injunction may properly be granted.”
2. The personal services of athletes, artists, and media personalities may be regarded as special, unique, unusual or of peculiar value.
e. Exclusivity clauses
i. “A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another if its probable result will be to compel a performance involving personal relations the enforced continuance of which is undesirable or will be to leave the employee without other reasonable means of making a living.”  Rst 2d § 367(2).
ii. Rst 2d § 367 illustration 1, based on Lumley case: “A, a noted opera singer, contracts with B to sing exclusively at B's opera house during the coming season.  A repudiates the contract before the time for performance in order to sing at C's competing opera house, and B sues A for specific performance.  Even though A’s singing at C’s opera house will cause B great loss that he cannot prove with reasonable certainty, and even though A can find suitable jobs singing at opera houses not in competition with B’s, specific performance will be refused.”
iii. Exception if first employer is in competition with second employer. Rst 2d § 367 Illustration 4: “The facts being otherwise as stated in Illustration 1, B sues A for an injunction ordering A not to sing in C’s opera house.  The injunction may properly be granted.  If, however, C is not a competitor of B, the injunction will not be granted ...”
f. Covenants not to compete
i. Rule in some jurisdictions: Post-employment covenants not to compete with the former employer “may be enforceable if the E’er has a valid, protectable interest and the restrictions are reasonable.  KCP 1034.
ii. Rule in some jurisdictions (e.g., California):  Courts weigh employer and employee interests, but emphasize employee freedom to work and may:
1. Refuse to enforce noncompete at all, or 
2. “Reform” a noncompete clause to limit its scope, for example, limiting it geographically or shortening the period of time during which the noncompete is applicable.
[bookmark: _Toc468029034]D. Agreed Remedies
1. [bookmark: _Toc468029035]Agreed-remedy provision / Liquidated damages 
a. “Liquidated damages:” a term in a contract under which the parties agree that in the event of a breach by one of them, the breaching party will pay damages in a specified sum or in accordance with a prescribed formula.
i. Can include liquidated damages for both parties
ii. Often for 1 party only.  Ie: construction K – specified sum of damages for each day construction is late 
iii. Sometimes result in under-compensation or over-compensation – can be way off = reasonable forecast of actual damages is determined when the parties entered into the agreement (and facts may be very different by time of breach)
b. Valid LD provisions have the effect of specifying in advance the damages that will be due in the event of breach.
c. Where non-breaching party can enforce LD clause, non-breaching party has no duty to mitigate (i.e., LD remedy will not be reduced by avoidable losses). Barrie School (not assigned).
d. Rst 2d § 361: “[SP] or an injunction may be granted to enforce a duty even though there is a provision for liquidated damages for breach of that duty.”
e. they are subject to judicial scrutiny and will not be enforced unless they meet certain traditional tests. (below)
f. [bookmark: _Toc468029036]Barrie School v. Patch (did not have to read)
i. D are parents of a student enrolled in P’s school.  Enrollment K had withdrawal deadline of May 31 & a clause that if they didn’t withdraw their daughter by that date they’d pay the full year’s tuition.  July 14th Ds faxed school a withdrawal and demanded a refund of their deposit.  TC found Barrie school failed to mitigate by attempting to enroll another student in Patch’s seat. The Circuit Court agreed with the District Court and held that even though the liquidated damages clause was valid and not a penalty, The Barrie School had a duty to mitigate damages.  School appealed. HELD that a non-breaching party has no duty to mitigate damages where the parties agree to a valid liquidated sum in the event of a breach.    
ii. Where the parties to a contract have included a reasonable sum that stipulates damages in the event of breach, that sum replaces any determination of actual loss.
iii. Because mitigation of damages is part of a post-breach calculation of actual damages, in the absence of a statute mandating mitigation of damages, there exists no duty to mitigate damages where a valid liquidated damages clause exists.
iv. Clauses must be reasonable EITHER at the time of formation or the time of breach
2. [bookmark: _Toc468029037]Test for Enforcement/Validity of Liquidated Damages Clauses
a. Courts traditionally have used a three-pronged test to determine the validity of clauses providing for agreed remedies: 
i. (1) the damages to be anticipated from the breach must be uncertain in amount or difficult to prove; 
ii. (2) the parties must have intended the clause to liquidate damages rather than operate as a penalty; and 
iii. (3) the amount set in the agreement must be a reasonable forecast of just compensation for the harm flowing from the breach.
iv. If there is doubt whether a contract provides for liquidated damages or a penalty, the provision will be construed as a penalty.
b. §356 states a two-part test: “Damages for breach by either party may be liquidated in the agreement, but only at an amount that is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof.” §356
i. Considers the difficulty of proving loss: “The greater the difficulty either of proving that loss has occurred or of establishing its amount with the requisite certainty…, the easier it is to show that the amount fixed is reasonable.”  Rst 2d § 356, comment c. 
1. The difficulty in quantifying harm resulting from a breach is pivotal in many cases.
ii. Compares liquidated vs. actual damages:  If the actual damages cannot be shown with reasonable certainty, such a comparison cannot be done.
iii. A “term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.”  
3. [bookmark: _Toc468029038]Limitations on enforcement of liquidated damages clauses.
a. A court will interpret an LD clause, in context, to determine if it was a genuine attempt to ascertain damages in advance or if it was a penalty.
b. A court will not enforce LD clause if it finds the provision to be a penalty. 
i. A liquidated damage is a penalty if it is not intended as a reasonable forecast of harm, but rather to punish breach by imposing liability that goes beyond the actual loss likely to be suffered by the non-breaching party.
c. Courts balance the policy of favoring freedom of contract against the policy of confining contract relief to economic compensation.
d. Statutory provisions in California create special rules limiting enforceability of liquidated damages clauses in consumer contracts involving goods or services obtained for personal, family, or household purposes and in residential leases. See Cal. Civ. Code §1671.
4. Many courts presume that a liquidated damage clause is enforceable and put the burden of proof on the party seeking to invalidate the provision.  Barrie School Doubts are resolved in favor of enforcement.
5. Timing regarding when the LD clause must be a “reasonable” estimate of the harm: 
a. Traditional rule: reasonableness is measured as of the time of K formation.  
b. Modern trend: 
i. Rst 2d § 356 provides that LDs must be “reasonable in light of anticipated loss or actual loss (i.e., written in the disjunctive).  
ii. Under this approach, read literally, LD clause must be a “reasonable” estimate of the harm either 
1. at the time of K formation or 
2. at the time of breach.
c. UCC § 2-718 is similar to Rst 2d § 356.
6. LD clauses in employment contracts.
a. LD clauses in employment Ks can be enforceable if they are not penalties. 
b. Note that LD clause could compensate non-breaching E’ee for actual injuries for which employees typically could not recover under K law, such as loss of reputation or emotional distress.
7. [bookmark: _Toc468029039]“Damage limitation” provisions.
a. Parties may limit the relief that a party may claim in the event of breach.  
b. Such a provision does not anticipate the amount of damages (and is thus not a liquidation of damages), but rather limits the relief (e.g., precludes consequential damages or confines liability to direct damages).
c. A damage limitation provision is enforceable unless it is unconscionable or it provides for a remedy that is valueless.  Rst 2d § 356, comment a; UCC § 2-781, comment 1; UCC § 2-719(3).
i. UCC § 2-719(3) also states: “Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not. 
d. Slightly different from liquidated damages clause – doesn’t specify an amount, but says can’t be more then x. 
i. Relaxed standard of unconscionability 
[bookmark: _Toc468029040]Alternative Theories of Recovery – When No Enforceable Contract  
[bookmark: _Toc468029041]1. Promissory Estoppel
[bookmark: _Toc468029042]A.  Protection of Promisee Reliance
[bookmark: _Toc468029043]	1. Promissory Estoppel 
a. Promise enforcement based on reliance
b. How is promissory estoppel being applied?
i. Narrowly – as a substitute for consideration
1. Traditional, narrow application - Provides relief for justifiable reliance on a promise given without consideration
2. “unbargained-for reliance” as a substitute for consideration (to make enforceable what would otherwise be unenforceable).  
a. The reliance must be detrimental (like the cost of a house in Harvey, below)
ii. Broadly – functioning as independent theory of recovery
c. [bookmark: _Toc468029044]Restatement 2nd §90. Promise Reasonably Inducing Action or Forbearance
i. (1) A promise which the promisor should reasonably [i.e., objectively] expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.
d. [bookmark: _Toc468029045]§90 Requirements:
i. Promise
ii. Reliance on promise was reasonably foreseeable by promisor
iii. Actual “detrimental” reliance on the promise; and
iv. Injustice can be avoided only by enforcement of the promise.
e. Rst §2(1) “Promise” Definition “A promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made.”
f. Promise can be inferred from conduct (Harvey v. Dow – daughter’s house on parents’ land)
g. Does not bring about a contract 
h. §87(2) & §90 are the Promissory estoppel doctrine 
[bookmark: _Toc468029046]2. Promises within the Family
a. Promises/contracts between family members are often “gratuitous” – not bargained for exchange. (typically examples of narrow application of PE)
b. Promise does not have to be explicit, it can be implied based on conduct.  
c. [bookmark: _Toc468029047]Harvey v. Dow
i. Daughter sues parents for deed to land on which she built a house with father’s permission and assistance.  Parents had talked about willing the children portions of their property, but not specific portions.
ii. Example of an implied promise based on conduct:  
1. In this case granting permission to build the immoveable asset (house) and helping physically build it, implied a promise to give her the land. 
d. Rst. §90 - “Promise Reasonably Inducing Action or Forbearance,” and Comment b to that section states that the requirement that enforcement be necessary to avoid “injustice” may depend in part on whether the promisee’s change of position in reliance on the promise was reasonable. This may involve two possibly distinguishable issues: Whether it was reasonable for the plaintiff to rely at all, and whether the manner and degree of her reliance was reasonable.
iii. Promise can be inferred from conduct (does not have to be expressly stated).
iv. Comment 3 – 
1. “A promise binding under [§ 90] is a K, and full-scale enforcement by normal remedies is often appropriate.  
2. But the same factors which bear on whether any relief should be granted also bear on the character and extent of the remedy.  
3. In particular, relief may … be limited to restitution or to damages or specific relief measured by the extent of the promisee’s reliance rather than by the terms of the promise.”
e. Promises for gifts are not the only kinds of promises that are enforceable within families.  P220 – Man wanted to stop paying child support for a child he knew was not biologically his when he agreed to support child originally. (enforced against him)
[bookmark: _Toc468029048]3. Promises in a Commercial Context 
a. Promissory estoppel used to enforce commercial promises even in the absence of consideration. 
b. [bookmark: _Toc468029049]Katz v. Danny Dare, Inc. (P relied on pension promise & retired)
v. A former employee sued employer for owed pension.  P worked for D for 25 years and was injured on the job, D wanted P to retire and they negotiated for 13 months before P agreed to retire.  D stopped paying 3 years later saying P’s health was better and P (at 70) could work, D also claimed they would have fired P if he hadn’t retired, so no promissory estoppel.  App. Ct. disagreed – promissory estoppel met.
vi. Example of meeting elements of promissory estoppel.
c. Detrimental reliance does not require being worse off financially.
vii. Promotion employee didn’t want – financially better off, but significantly more responsibilities was an actual showing of detrimental reliance.
[bookmark: _Toc468029050]B.  Liability in the Absence of Acceptance 
[bookmark: _Toc468029051]1. Option Contracts 
a. [bookmark: _Toc468029052]§87 Option Contract 
a. (1) An offer is binding as an option contract if it
i. (a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or
ii. (b)is made irrevocable by statute.
b. An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.
b. §87(2) & §90 are the Promissory estoppel doctrine 
c. Option Ks limit free revocability 
a. offeror’s power of revocation may be bargained away in exchange for return consideration (option contract)
d. [bookmark: _Toc468029053]Berryman v. Kmoch
a. D entered into an option contract with no consideration to buy P’s land.  P informed D he wanted out of the option and then sold the land to someone else.  After being told P wanted out and finding out P had sold land D attempted to exercise the option & registered the option contract with the county.  P moved to have the option declared null & void & prevailed at TC and appellate level.
b. Example of option contract with no consideration not being valid
c. Example of elements of promissory estoppel not being met.  
i. Option K with no consideration could have been made binding if D had reasonably relied on P’s promise.
ii. But P could not reasonably foresee that D would try to get investors. So no PE. 
d. Example of attempt to accept after power of acceptance terminated
[bookmark: _Toc468029054]2. Offeree’s Reliance on Unaccepted Offer as Limitation on Revocability 
a. [bookmark: _Toc468029055]§87(2): promisee reliance creates an option K 
a. Offer is binding as an OPTION, to the extent necessary to avoid injustice if: 
i. Offeror made an offer; 
ii. Offeree’s pre-acceptance reliance on offer was reasonable foreseeable by the offeror; and
iii. There was action or forbearance by offeree. 
b. No acceptance, but no option contract, offeree takes action in reliance that the offer will remain open; offeror attempts to revoke before offeree has accepted can offeree claim her reliance is sufficient reason to hold the offer open?
i. Yes. The reliance holds the offer open. 
c. §87(2) is applied very narrowly outside of the context of Sub’s bids to generals. 
d. The standard for a promise (clear and present) may vary based on the remedy sought. Pop’s Cones
b. [bookmark: _Toc468029056]James Baird Co. v. Gimbel Bros., Inc. (Minority View – Sub can revoke before acceptance)
a. D (manufacturer) underestimated the amount of linoleum for a large construction project in a bid sent to many contractors.  P (contractor) submitted a bid for the project with D’s original #s on the same day D telegraphed they were withdrawing their original offer and subbing new price (double).  P received the notice and new offer (28th) was awarded the contract (30th) and accepted the construction contract (2nd) then tried to accept D’s offer.  D declined and P sued for breach of contract. 
b. There was no acceptance in this case.  No bilateral contract as P accepted after D revoked offer.  
c. No promissory estoppel for same reason – P submitted a bid to a 3rd party, which is not the same as accepting D’s offer.  There was no promise on D’s part because there was no consideration or acceptance on P’s.  
d. Mere use by a general contractor of one particular subcontractor’s bid does not constitute acceptance of that bid, forming a bilateral contract binding both parties.
e. Judge Learned Hand wrote the opinion (US Court of Appeals 2nd Circuit)
c. [bookmark: _Toc468029057]Drennan v. Star Paving Co. (Majority view – Generals will rely & subs know it so no revocation)
a. D gave a bid for paving to P – general contractor, for a bid P sent with D’s price and name and was awarded later the same day.  Next day P went to D’s office & D informed P the price was a mistake.  P said he’d submitted D’s quote and D was now bound.  D refused to do the work. 
b. Court held P entitled to damages under promissory estoppel. He’d reasonably relied on Ds’s promise. 
i. In this case the general got “the benefit of the bargain” – they were awarded the difference between what it cost them and D’s bid + costs.  
c. Corollary to §90, to reflect the fact that the legal term “offer” is not quite synonymous with “promise.” In the new §87(2), the Restatement (Second) endorses the proposition that an offeree may in some cases reasonably and detrimentally rely on an offer that she has not yet accepted.
d. The reliance holds the offer open.   
e. The offer would not be irrevocable if there was an obvious mistake on the sub’s fault (general knew or should have known). 
f. Sub could include a clause that says offer is revocable at any time prior to acceptance. (all subs don’t do this because generals don’t want to count on your bid then).
g. General has to accept within a reasonable time and can’t go price shopping or chopping after relying on a sub’s bid (that’s bad faith). 
d. Baird versus Drennan
a. Drennan 25 years later (Baird 30’s; Drennan 50’s)
b. Drennan = Majority view; Baird = Minority view
c. In practice the Drennan line of cases appears to have matured to the point where establishment of the basic facts will entitle the plaintiff general contractor to judgment more or less automatically, unless the defendant subcontractor can take the case out of the ordinary run by demonstrating some additional factor in its favor.
d. Despite the scholarly arguments advanced in favor of a symmetrical, “both-parties-are-bound-or-neither-is-bound” approach, the decisions have continued to follow the Drennan approach, invoking promissory estoppel to protect the general contractor against the subcontractor’s withdrawal while declining to find the general contractor bound to a particular sub merely because its sub-bid was used.
e. Limits on use of promissory estoppel to make offer irrevocable: 
i. Bid expressly states or clearly implies was revocable before acceptance
ii. Inequitable conduct by contractor – bid chopping or shopping
iii. Offeror made a bona fide mistake and offeree knew or should have known about the mistake
e. [bookmark: _Toc468029058]Pop's Cones, Inc. v. Resorts International Hotel, Inc.(p270)
a. P & D were in negotiations for P to lease a shop space in D’s hotel.  D allowed P to operate an ice cream cart free at the location for the summer, P informed D they had to either renew or not renew their lease at their previous location.  D told P not to renew.  P didn’t.  Months later while engaged in final lease negotiations D informed P they were retracting their offer.  P sued and won reliance damages (not expectancy damages). 
b. Example of a promise that is a promise that was relied on, but is not a clear and present promise. 
c. Standard for what makes a promise depends in part on the remedy.  In this case Pop’s sought reliance damages (the out of pocket costs incurred by Pop’s in their reliance on Resort’s promise), not speculative lost profits/expectancy damages (aka “the benefit of the bargain” – putting the party in the position they would have been in had there been no breach), or specific enforcement of the lease.
d. Letters of intent can be really tricky – (as in Quake Construction case).  Agent was acting differently from counsel’s office which intended not to be bound – Agent making representations like we are 95% there and pack up and move – that Resorts should have foreseen Pop’s would rely on. 

[bookmark: _Toc468029059]2. Restitution (Liability for Benefits Received)
[bookmark: _Toc468029060]1. Restitution in the Absence of a Promise – (Unjust Enrichment) 
A. [bookmark: _Toc468029061]Restitution
a. Goal of Restitution: restore to the transferor the money, property, or the value of property or services that were transferred, when it would be unjust to permit the recipient to retain what was received without paying for it. 
b. Unjust enrichment is the cause of action & restitution is the remedy 
c. Is not a contract & does not create a contract.
d. Restitution is the remedy available when there is a formation problem 
e. Terms: 
i. Express contract = true contract (contract entered into in express words either written or oral)
ii. Assumpsit (where person who received goods or services promised to pay a “sum certain” for them).
iii. Quantum Meruit: for recovery of value of services delivered, where the sum was unliquidated (i.e., uncertain)
iv. Quantum Valebat: for recovery of value of goods delivered, where the sum was unliquidated (i.e., uncertain)
B. [bookmark: _Toc468029062]Implied-in-Fact (True K)
a. “Implied-in-fact:” based on the conduct of the parties, e.g., where the law implies a promise to pay a reasonable amount for services requested.
i. Typically formed from conduct – inferred from conduct (house painting nod of head as acceptance – true contract, but not an express contract offer was in words and acceptance was in conduct) 
b. True Contract 
c. A contract implied in fact is one form of an enforceable contract; it is based on a tacit promise, one that is inferred in whole or in part from the parties’ conduct, not solely from their words. 
d. [bookmark: _Toc468029063]Restatement 3rd of Restitution §107 (Implied-in- fact)
i. Effect of Existence of Bargain upon Right to Restitution 
1. In the absence of circumstances indicating otherwise, it is inferred that a person who requests another to perform services for him or to transfer property to him thereby bargains to pay therefor.
2. Such cases are usually referred to as “implied-in-fact” contracts.  “Implied-in-fact” contracts are real contracts. 
C. [bookmark: _Toc468029064]Implied-in-law (Quasi K) 
a. “Implied-in-law:” A legal fiction, created in the absence of evidence (words or conduct) of actual mutual assent by the parties, to prevent unjust enrichment. 
i. Implies a promise where there was none
ii. Not a contract
iii. “quasi contract” (also “constructive contract”)
iv. Unjust enrichment (cause of action)
v. Example: doctor who stops at accident scene and assists an injured party.  Injured party is liable for payment for services. (reasonable amount)
b. A contract implied-in-law (a quasi contract) is an obligation imposed by the law without regard to either party’s expressions of assent either by words or acts.  They are not real contracts & contract law does not apply.  
c. The general rule is that where one renders services of value to another with his knowledge and consent, the presumption is that the one rendering the services expects to be compensated, and that the one to whom the services are rendered intends to pay for the same, and so the law implies a promise to pay.
d. A contract implied in law, or quasi contract, was adopted to provide a remedy where one party was unjustly enriched, where that party received a benefit under circumstances that made it unjust to retain it without giving compensation 
i. The elements of a cause of action for a quasi contract are that: (1) the plaintiff has conferred a benefit on the defendant; (2) the defendant has knowledge of the benefit; (3) the defendant has accepted or retained the benefit conferred and (4) the circumstances are such that it would be inequitable for the defendant to retain the benefit without paying fair value for it.
e. [bookmark: _Toc468029065]Good Samaritan 
i. Does not expect to be paid 
ii. Professionals (ie: doctors) are entitled to restitution (are not free good Samaritans, but are not officious intermeddlers)
f. [bookmark: _Toc468029066]Officious Intermeddler
i. Example: violinist out window
ii. Benefit unwanted and foisted on unwilling party 
iii. Not entitled to restitution
g. [bookmark: _Toc468029067]Credit Bureau Enterprises, Inc. v. Pelo
i. Man put on a psych hold initially refuses to sign paperwork but does, he claims under duress, he was released from the hospital after a hearing 5 days later.  Hospital billed 2.7k for services.  D refused to pay.  Hospital assigned the debt to P who sued in small claims court.  TC found for plaintiff as did appeals court and supreme court. 
ii. Restitution for services provided example.  & quasi contract / implied-in-law example 
iii. Unjust enrichment is an equitable principal that one may not enrich oneself at the expense of another 
D. [bookmark: _Toc468029068]Restatement of Restitution 1st §116 (supplied things or services)
a. A person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution therefor from the other if:
i. He acted unofficiously and with intent to charge therefor, and
ii. The things or services were necessary to prevent the other from suffering serious bodily harm or pain, and
iii. The person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent; and
iv. It was impossible for the other to give consent or, because of extreme youth or mental impairment, the other’s consent would have been immaterial.
b. Examples: Pelo
E. [bookmark: _Toc468029069]Restatement 3rd of Restitution §20 (current version) (Protection of life or health)
a. “Protection of another’s life or health
i. (1) A person who performs, supplies, or obtains professional services required for the protection of another’s life or health is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request. 
ii. (2) Unjust enrichment under this section is measured by a reasonable charge for the services in question.”
b. Examples: Pelo
F. [bookmark: _Toc468029070]Restatement 3rd of Restitution §21 (Protection of property)
a. “Protection of Another’s Property 
i. (1) A person who takes effective action to protect another’s property from threatened harm is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request.  Unrequested intervention is justified only when it is reasonable to assume the owner would wish the action performed.
ii. (2) Unjust enrichment under this section is measured by the [lesser of]
1. loss avoided or 
2. a reasonable charge for the services provided.”
b. §21 recognizes a right to restitution when a person acts to protect the property of another, rather than his life or health.
G. [bookmark: _Toc468029071]Unjust Enrichment Cause of Action:
a. The plaintiff must have conferred a benefit on the defendant.
b. The defendant must know of the benefit.
c. The defendant must retain the benefit.
d. The circumstances are such that it would be unfair for the defendant to retain the benefit without paying fair value for it.
e. [bookmark: _Toc468029072]Commerce Partnership 8098 Limited Partnership v. Equity Contracting Co.
i. Equity is a subcontractor who did work for a general on Commerce’s building.  Equity wasn’t paid and brought suit first against the general (bankrupt) then against Commerce (general sued Commerce to get payment).  Equity brought a quasi contract claim against Commerce.  It was remanded for evidence showing that Commerce didn’t pay the general for Equity’s work (in which case they’d have a quasi contract claim). 
ii. Quantum meruit example 
1. Unjust enrichment for services performed 
iii. Two requirements on a subcontractor’s quasi contract action against an owner: 	Comment by Andrea Steffan: Rule
2. (1) exhaustion of remedies against the contractor and 
3. (2) the owner’s receipt of the benefit conferred without paying consideration to anyone.
iv. The judgment appealed is reversed, and the cause is remanded to the trial court to take additional evidence from the parties on whether Commerce made payment to or on behalf of its general contractor covering the benefits Equity conferred on the subject property.

[bookmark: _Toc468029073]2. Promissory Restitution (Moral Obligation)
A. [bookmark: _Toc468029074]Past Consideration / Moral Obligation General Rule 
1. “Past consideration” & “moral obligation” are not “consideration” to make a promise enforceable. 
a. Where a promise is made in response to an act or forbearance previously undertaken, the promise cannot have been made as part of a BFE.
b. Such a promise is not supported by consideration and thus is unenforceable 
c. Cases illustrating this rule:  Plowman v. Indian Refining Co.  & Mills v. Wyman (adult son’s care)
d. There are exceptions, but in order for the exceptions to apply there must have been some preexisting obligation which has become inoperative by law to form a basis for an effective promise. 
i. The cases of debt barred by the [Statute of Limitations, of debts incurred by infants, of debts of bankrupts, are generally put in for illustration of the rule.  
ii. Express promises founded on such preexisting equitable obligations may be enforced. . . 
iii. There was originally a quid pro quo . . . 
iv. They are not promises to pay something for nothing; but the voluntary revival or creation of obligation which before existed”  
e. The exceptions in §§82, 83, 85 don’t make an unenforceable agreement enforceable – they provide consideration for the new agreement  
2. [bookmark: _Toc468029075]Mills v. Wyman  - Moral Obligation not enforceable 
a. 1821 – D’s adult son became ill and was housed and nursed by P.  Upon son’s death D wrote P a letter saying he’d pay the son’s debt, but didn’t.  P sued.  D’s promise was made without any consideration from P.  Court finds that as D’s son was an adult and D wasn’t financially responsible for him D’s promise without consideration wasn’t enforceable.  Even though breaking the promise was a moral violation, it wasn’t a legal one as D not legally responsible for any of his son’s debts. (Weirdly a search of historical records show the son didn’t die and D was quite wealthy.)
b. rule illustrated: Past consideration & moral obligation are not consideration to make a promise enforceable.  (Plowman v. Indian Refining Co.) 
c. D did not receive the benefit. 
3. [bookmark: _Toc468029076]Exception:  Debts barred by statute of limitations §82
a. Rst § 82:  A promise to pay a debt barred by the statute of limitations
b. HYPO: Jack borrows $10,000 from Joy, but fails to pay it back.  The statute of limitations expires, and Jack tells Joy he’s sorry, and promises that he’ll pay her at least $7,500 by next Jan. 31.  If Jack doesn’t pay anything by Jan. 31, how much may Joy sue him for?
i. Joy may sue him for only $7,500—the value of the newer promise—and not $10,000, the value of the extinguished debt.
c. The court states that promises to pay debts barred by the statute of limitations are enforceable because the debt is a preexisting legal obligation. Promise can be express or implied – paying partial principal or interest is an implied promise. 
4. [bookmark: _Toc468029077]Exception:  Payment of Debts eliminated by bankruptcy
a. Rst § 83:  An express promise to pay debts previously discharged in bankruptcy.
b. Promises to pay debts previously discharged in bankruptcy are also legally enforceable. Restatement (Second) §83. – only with an express promise (the consideration is the old unenforceable agreement)
5. [bookmark: _Toc468029078]Exception: Debts of Minors 
a. Rst § 85:  Obligations of minors that are affirmed either expressly or by failure to disaffirm within a reasonable time after reaching the age of majority
B. [bookmark: _Toc468029079]Promissory Restitution Exception - §86 Promise for Benefit Received Restatement (Second) 	Comment by Andrea Steffan: Rule 
1. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.
2. §86 = material benefit rule – referred to as promissory restitution.  When the recipient of services does make an express promise to pay for them, but only after the benefits are received it is past consideration. Promissory restitution is one of the exceptions to the past consideration doctrine, allowing those promises to be enforceable (when the promising party materially benefited)
3. [bookmark: _Toc468029080]Webb v. McGowin (Material Benefit Rule – wooden block)
a. P a lumber mill employee was dropping a 75lb block of wood from 2nd to 1st floor.  McGowin stepped into way & as P could not stop block from falling & injuring McGowin he held on to the block & fell to the floor with it, grievously injuring himself.  D promised to pay him $15 every 2 weeks (1930) for rest of P’s life.  D died testate and payments stopped.  Appellate court found D had received a material benefit and his subsequent promise was an enforceable contract. 
b. Material benefit rule example. “material benefit” rule, which holds that if a person receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is enforceable.
c. Material benefit exception to the general rule (exception to past consideration not being consideration)
4. Material benefit will not apply when the benefit was not directly received by the promisor. 
a. Mills v. Wyman – benefit not directly received by promisor
b. Webb v. McGowin there was direct benefit 
5. §86 comment f: Promise to pay additional sums are not enforceable (pre-existing duty rule)  … same goes for accepting less. 

[bookmark: _Toc468029081]Chapter 12 – Rights and Duties of Third Parties 
[bookmark: _Toc468029082]A. Rights of Third Parties as Contract Beneficiaries 
1. Lawrence v. Fox (1859) & 3rd Party Beneficiaries
a. plaintiff Lawrence had loaned money to one Holly; Holly later made a similar loan to Fox, who promised Holly that he (Fox) would make repayment to Lawrence. Fox did not keep that promise, however, and Lawrence sued Fox for the amount of the promised payment. Although Lawrence was not a party to the transaction between Holly and Fox — Lawrence was not in “privity” with Fox — the court nevertheless held that the cause of action would lie.
b. plaintiff in such cases is typically referred to as a “third-party beneficiary” of the defendant's promise.
2. Donee Beneficiaries 
a. Seaver v Ransom.  NY 1918 niece enforced promise husband made to dying wife to leave niece stuff after husband died and it was found he failed to keep the promise.
3. The Restatement (Second) continues its approval of this principle (§§302, 304), but the drafters attempted to deemphasize somewhat the distinction between “creditor” and “donee” beneficiaries, stating that the fundamental distinction is between “intended” beneficiaries (who enjoy a right of direct action) and “incidental” ones (who do not).
4. “Third parties” (parties other than the parties who entered into the K) may have rights enforceable by them and/or duties enforceable against them “as a result of the making of Ks to which they were not themselves parties.” KCP.
5. Rst 2d § 302: Intended and Incidental Beneficiaries.
a. Unless otherwise agreed between promisor and promise, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either
i. the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or
ii. the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.
b. An incidental beneficiary is a beneficiary who is not an intended beneficiary.
c. Intended beneficiaries can sue for breach; unintended can not
6. Legal issues that arise with respect to third parties include: standing to sue the promisor directly; ability of the promisor and promisee to vary the K; and defenses that the promisor may raise against the third-party beneficiary. KCP p. 748.
a. More on third-party standing to sue the promisor.
i. American rule: “a third party may have standing to recover on a K.” KCP.
ii. Common contexts within which third-party standing is litigated: 
1. Will drafting Ks. 
a. Malpractice alert: “A majority of jurisdictions allow a party who was intended to receive a bequest under a will to sue the drafting attorney for errors that defeat the intended bequest. KCP.
2. Construction Ks involving owners, contractors and sureties. 
3. Government Ks. 
4. Ks affecting employees.
7. General language of assignment is interpreted to include both assignment of rights and delegation of duties.  Rst 2d § 328, KCP.
[bookmark: _Toc468029083]B. Assignment and Delegation of Contractual Rights and Duties 
1. Today in every American jurisdiction it is generally true that the assignee of a contract right may bring suit to enforce the assigned right; indeed, statutes or rules of court usually require that such a suit be brought in the name of the “real party in interest,” the assignee.
2. bilateral contracts create both “rights” and “duties” (both parties having one or more of each). 
3. Basic terminology.
a. Assignment:  When a party to an existing K transfers to a third person her rights under the K, she has made an assignment.
b. Delegation:  When an existing party appoints a third person to perform her duties under the K, she has made a delegation.
4. [bookmark: _Toc468029084]Assignment of Rights 
a. transaction involves an assignment of rights generally the assignee “stands in the shoes” of the assignor. Thus, the assignee will be subject to any claims or defenses of the obligor that arise out of the contract assigned.
b. A K “right” is “the ability to require the other party [to the K] to perform or pay damages.” KCP.
c. “Assignment is an act or manifestation by the owner of a right (the assignor) indicating his intent to transfer that right to another person (the assignee).” KCP.
d. An effective assignment of a K right from an assignor to an assignee:
i. Creates in the assignee a new K right; and
ii. Extinguishes the K right previously held by the assignor.
e. To have assignment be effective:
i. Right must be in existence – doesn’t have to be due 
ii. Has to be transferred immediately
iii. Complete relinquishment by assignor to assignee (no power to revoke)
iv. Assignee assent 
v. Does not require obligor’s consent (or even notification) – ie: student loan or mortgage reassignment 
f. General rule: K rights can be assigned. Rst 2d § 317(2); UCC § 2-210(2). 
i. Public policy favors assignability of K rights.
g. [bookmark: _Toc468029085]Limitations on assignment of K rights:
i. A purported assignment that conflicts with a statute or public policy;
ii. An assignment that has a material adverse effect on the other party to the original K (the obligor); or
iii. A K term that precludes such assignment (but requires strong language of prohibition of assignment). (no assignment clause)
1. Contractual restriction on assignment must be clearly expressed and will be narrowly construed.  Rst 2d § 322; UCC § 2-210(3). 
a. A “no assignment” clause may be interpreted to allow an assignment to be effective. 
b. A no assignment clause may be interpreted to prohibit delegation of duties or to give the obligor a breach of K claim against the assignor – but not to prohibit assignment of rights. 
c. A K must use strong language (aka “magic words”) to actually prohibit assignment of rights. Rst 2d 322, KCP.
iv. A K also may prohibit assignment unless the other party to original K assents to the assignment. 
v. A gratuitous assignment is revocable, but it is enforceable without consideration (can be terminated if assignor revokes, dies, assigns rights to another party)
5. [bookmark: _Toc468029086]Delegation of Duties 
a. Where a contract imposes on an individual the duty of personal service, that duty is almost always regarded as inherently undelegable, unless the other party (obligee) assents.
b. a person who is subject to a duty of performance may properly “delegate” that duty, that is, may satisfy it by employing others to perform it for her. Restatement (Second) §318(1).
i. Such delegation of performance is not always permissible, however; whether it is will depend in a given case on the degree to which individual performance was called for by the contract that created the duty in question. Restatement (Second) §318(2).
ii. Having someone else undertake the duty does not discharge the duty - The person originally bound to perform will remain subject to that duty (unless released by the obligee) until performance is actually rendered. Restatement (Second) §318(3).
c. Restatement (Second) §322(1) and UCC §2-210(4) reflect the general view that courts are likely to enforce a clause prohibiting delegation of a duty.
d. delegation of a duty, the obligee generally has rights against the original obligor and the delegate. The original obligor remains liable to the obligee until the performance is rendered by the delegate, unless the obligee agrees to release the original obligor (referred to as “novation”), but evidence of the novation must be clear.
e. A K “duty” requires a K party to perform or pay damages.
f. An “obligor” (a person who owes a K duty of performance to an “obligee”) may be able to “delegate” that duty to another person.
i. Even if delegation of performance is effective, the delegation does NOT extinguish the duty of the obligor.
1. Unless the obligee affirmatively releases the obligor from the duty, the obligor is still subject to the duty until it is performed.
a. An affirmative release of the obligor by the obligee is called a “novation.” KCP. ***(novation agreement = important)
b. Clear evidence is required to establish a novation. 
c. An effective novation releases the obligor.
g. General rule: K duties may be delegated.
i. Rst 2d § 318; UCC § 2-210(1).
h. [bookmark: _Toc468029087]Limitations on delegation.
i. Delegation is allowed unless otherwise agreed, unless contrary to public policy, or unless the obligee has a substantial interest in having the obligor himself perform or control the duty (e.g., if the obligor has a particular attribute, skill or talent relevant to performance). Rst § 318(1), (2); UCC § 2-210(1).
1. A duty to perform personal services generally is not delegable, unless the other party assents to the delegation. KCP.
2. This rule “has also been extended to business Ks where the promisee has a substantial interest in performance by a particular individual.” KCP.
ii. K may include a “no delegation” clause or may require consent of the other party to the K to a delegation. 
1. Courts enforce K prohibitions on delegation of a duty. KCP. 
6. Restatement (Second) §328 states that general language of assignment will include both assignment of rights and delegation of duties unless the circumstances indicate otherwise. The UCC takes the same approach in §2-210(5).
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