Contracts - Pratt (Fall 2016)
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I. What Law Applies?
	1. Common Law & Restatements
		A. Sale of services
	2. UCC Law
		A. Sale of goods
	3. Predominant Purpose Test
A. Case Rule - Jannush v. Naffiziger: If a proposed agreement between parties is for the sale of goods, then UCC law applies.
B. Case Rule – Princess Cruises v. General Electrics: If the language of the contract, the nature of the supplier’s business and the intrinsic value of the materials concerns a sale of services, then Common Law applies.
II. Do We Have an Enforceable Contract? 
Formation of a contract requires a bargain in which there is a manifestation of mutual assent and consideration.
1. Mutual Assent
A. Offer
a. Types of Offers
i. Offer 
- Rst. 2d. §24: An offer is the manifestation to enter into a bargain, so made to justify another person in understanding that his assent to that bargain is invited and will conclude it.
ii. Preliminary Negotiations
- Rst. 2d. §26: A manifestation of willingness to enter into a bargain is not an offer, if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made further manifestations of assent.
- Case Rule – Lonergan v. Scolnick: A letter of intent is considered a form of preliminary negotiations, rather than an offer.
iii. Advertisements
- General Rule: Ads are not offers
- Exception: Is ad has language of commitment or invites to take action without further communication, it can be considered an offer
- Case Rule – Izadi v. Machado Ford: ‘Bait and switch' describes an offer which is made not in order to sell the advertised product at the advertised price, but rather to draw the customer to the store to sell him another similar product which is more profitable to the advertiser.
- Case Rule – Lefkowitz v. Surplus Store: A newspaper ad is an offer, if its language is clear, definite, and explicit, and leaves nothing to negotiate, and acceptance of which will create a binding contract (e.g. “first come, first serve”)
- Case Rule – Sateriale v. RJR Tobacco: A rewards program is an offer rather than an advertisement, if it proposes not a limited number of supplies to a general audience and if it invites performance without further communication and leaves nothing to negotiation. There is no over-acceptance problem. 
iv. Price Quotes & Order
- Case Rule – Brown Machine v. Hercules: A price quote is not an offer, but rather an invitation to enter into negotiations
- Case Rule – Brown Machine v. Hercules: Orders are considered offer to purchase.
v. Option Offers/Firms Offers
- Rst. 2d. §87 (1): An offer is binding as an option contract if it is in writing, signed by the offeror, recites a purported consideration, and is open for a reasonable time
- Case Rule - Berryman v. Kmoch: An option contract must be supported by consideration in order to be enforced. 
- UCC §2-205: A firm offer must be a signed writing, the terms have to give assurance that the offer will be held open for a time period stated and if not stated, no longer than 3 months. Consideration is not needed.
vi. Jests/Jokes
- An “offer” which the offeree knows is made in jest is not a valid offer, regardless of what any other “reasonable person” might think (Pepsico Case)
B. Manner of Acceptance
a. Accepting the Offer
i. Common Law & Restatements
- Rst. 2d §50: An offeree’s assent to the term of the contract by the offeror
- Rst. 2d §58: An acceptance must comply with the requirements of the offer
- Rst. 2d §60: The offeror is the master of the offer and can be specific in the way in which the offer must be accepted.
- Case Rule – Ray v. William G. Eurice & Bros, Inc.: A contract is created through manifestation of mutual assent (acceptance) rather than mental assent. The parties’ signatures represent the manifestation of mutual assent.
ii. UCC
- UCC §2-206 (1): If acceptance mirrors offer = acceptance. 
- UCC §2-206 (1) a.: Offer can be accepted in any manner and with any reasonable medium. Conduct by offeree = acceptance.
- UCC §2-206 (1) b.: Order to buy goods can be accepted by promise to ship or actual shipment
			- Case Rule – Jannusch v. Naffizger: Conduct by parties = acceptance. 
iii. Mirror Image Rule: An acceptance to an offer that does not add any varying terms, but simply agrees to the terms to the offer.





b.  Acceptance by Promise or Performance or Performance Only 
Unilateral vs. Bilateral Contracts
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- Case Rule – Cook v. Coldwell Banker: Substantial performance by an offeree makes the unilateral offer irrevocable.
- Case Rule – Sateriale v. R.J.R. Tobacco Co: A rewards program that asks an individual for performance for the exchange of a promise to perform a duty is a unilateral contract and subject to breach, if the offeror revoked the offer, after the offeree fully performed and thereby accepted the offer.
c. Acceptance with Varying Terms  Rejection  Counter-Offer & Revocation
i. Restatements
-  Rst. 2d §59: An offeree’s response to an offer which is conditional on the offeror’s assent to terms added or different from the original offer is a counter-offer.
- Case Rule – Normile v. Miller: Once the offeree changes terms of an offer, it’s a rejection to that offer and is a counter-offer.
- Last Shot Rule & Case Rule – Princess Cruises v. General Electric: Varying terms of the last form sent—counteroffer—control, if the counterparty either explicitly accepts the counteroffer or implicitly accepts by performance. 
			ii. UCC 
- §2-207: Additional Terms in Acceptance/Confirmation
- (1): A definite counter-offer works as an acceptance, unless acceptance is conditional to assent to additional or varying terms 
- Case Rule – Brown Machine v. Hercules: If the offeree wants to make its acceptance conditional to its varying terms, it needs to explicitly state that via an “unless-clause” or else they do not become part of the contract, thereby just being an acceptance, rather than a counteroffer. 
- (2): If parties are merchants, terms become part of the contract unless:
	(a) the original offer limits its acceptance to its terms only
- Case Rule – Brown Machine v. Hercules: If an offer is sent that explicitly limits acceptance only to its terms, then varying terms within acceptance do not become part of contract, if both parties are merchants.
	(b) they materially alter it
- Cause of Surprise or Hardship:
- Clause negating standard warranties
- Clause requiring 90% - 100% deliveries in a case such as contract by cannery
- Clause allowing seller the power to cancel upon the buyer’s failure to meet any invoice when due
- Clause requiring that complaints be made in a time normally shorter than customary or reasonable  
- Cause of No Surprise or No Hardship:
	- Clause fixing a reasonable time for complaints
- Clause providing for interest on overdue invoices or fixing the seller’s standard credit terms 
- Clause limiting the right of rejection for defects which fall within the customary trade tolerances with adjustment or otherwise limiting remedy in a reasonable manner
- Case Rule – Paul Gottlieb v. Alps South Corp: Offeror bears the burden to prove if term added or different from original offer materially alters the contract by being an unreasonable surprise or imposing financial hardship (duty to read)
	(c) notification of objection has been given
- No answer given: If no answer has been given within a reasonable time, assumed that assent of additional terms 
has been given. 
- Case Rule – Paul Gottlieb v. Alps South Corp: If an expression of acceptance is sent within a reasonable time, it operates as an acceptance even though it states terms additional to or different from the original offer, unless the offeror objects it (here Gottlieb acceptance was a finished good contract with a liability clause on the back, attached to items sent to Alps who didn’t read it)
				- Approach taken for Different Terms
					(1) Analyze different terms same was as additional terms
					(2) Knock-Out Approach w/ UCC Gap Fillers
					(3) Different terms are not part of contract (similar to §2-207(1))
- (3): Conduct by both parties sufficient to enforce a contract, even if writings do not match. Contract consists of matching terms, together with any gap-fillers by UCC on varying terms.
iii. Revoking an Offer
- Case Rule – Normile v. Miller: An offer is freely revocable and can be countermanded by the offeror at any time before the offeree has accepted it
- Case Rule – Normile v. Miller: An offer has been revoked, once the offeree learns directly or indirectly through a reliable source that the offeror revoked the offer.
- Case Rule – Berryman v. Kmoch: The offeree’s power of acceptance is terminated when the offeror takes action inconsistent with an intention to enter into the proposed contract (such as by selling the land to another person) and the offeree acquires reliable information to that effect.
		d. Mailbox Rule
i. General Offers
- Communications are effective upon dispatch
- If multiple communications sent by offeree to offeror, determinative what arrives first into the hands of the offeror
ii. Option Offers
- Rst. 2d. §63 (b): Notification that the option has been exercised must be received by the offeror before the stated time
		e. Missing Terms to Enforce Contract & Formal Contract
i. Common Law & Restatements
Parties have to agree on all material terms to enforce a contract
- Case Rule – Walker v. Keith: Under common law, there is no enforceable contract, if the parties have not agreed upfront on a material term, not have specified an approach or a formula on how to determine a missing term in the future.
- Rst. 2d §33: 
- (1) Manifestation of intent requires terms of the contract to be reasonably certain.
- (2) If facts prove that parties have an intention to be bound and terms of the contract are reasonably certain by providing a basis on determining breach and giving an appropriate remedy, then courts may fill in some terms (gap-fillers).
- Case Rule – Quake Construction v. American Airlines: A letter of intent is not enforceable, unless both parties have intended for it to be enforceable and the language is definitive enough (3 outcomes: K, No K, Obligation to bargain in good faith)
ii. UCC
Liberal approach to missing terms
- §2-204
(1) Contract for sale of goods may be made in any manner, sufficient to show agreement, incl. conduct by both parties 
(2) Moment of making agreement can be unclear
(3) Two material terms are only required: Subject Matter & Quantity 

	2. Consideration
		A. Traditional Approach Benefit/Detriment Test
Promisor receives a benefit by making a promise and the promisee does something that he/she was not obligated to do (to his/her detriment)
- Case Rule – Hamer v. Sidway: Either the promisor has to receive a benefit or the promisee has to suffer a detriment, not both.
B. Modern Approach: Bargained for Exchange
	a. Restatements
 				i. 2d §71: Consideration
		- (1): To have consideration, performance must be bargained for
- (2): An exchange is an inducement to perform: promisor’s exchange of a promise for performance & promisee’s exchange of performance for promise
- Case Rule – Pennsy Supply v. American Ash: There is mutual exchange, hence consideration and a valid contract, if something induced each party to act. 
		C. Weighing Consideration: Adequacy of Consideration
			a. Sham or Nominal Consideration (Reciting Consideration)
i. Case Rule – Doughterty v. Salt: A recital of consideration is not sufficient to be considered actual consideration.
ii. Case Rule – Marshall Durbin Food Corp. v. Baker: The effect of a recited consideration is that its rebuttable. 
			b. Grossly Inadequate or Shocking Consideration
i. Case Rule – Dohrman v. Swaney: If the amount of consideration 
is grossly inadequate to shock the conscience of the court, the 
contract is invalid. 
ii. Case Rule – Dohrman v. Swaney: Circumstances of unfairness, such a disproportionate bargaining powers between parties (age, level of education, commercial experience) could find contract invalid. 
			c. Illusory Promise
Promise in a form that does not really obligate the promisee or promisor to do something 
i. Case Rule – Marshall Durbin Food Corp. v. Baker: An exchange of promises to enter into a bilateral contract is not illusory, if there is actual performance by both parties.
ii. Case Rule – Marshall Durbin Food. Corp v. Baker: A promise to perform in exchange for performance is not illusory (unilateral contract)
			d. Past Performance
i. Case Rule – Plowman v. Indian Refining Co.: An act done in the 
past cannot constitute consideration for a future promise.
f. Pre-Existing Duty
If a promise has already been made, a promisor or promisee cannot withdraw promise as once obligate to commit to it. 
h. Conditional Gift
i. Case Rule – Williston’s Trump: An unenforceable conditional gift, which takes the form of a promise, but is not supported by consideration

	3. Electronic & Layered Contracting
		A. Shrinkwrap
a. After buyer places order, item arrives with seller’s terms included in the packaging
b. Buyer makes two decisions (1) agreeing to the term by utilizing the product (2) rejecting the terms by returning the product within stated reasonable time
i. Case Rule – DeFontes v. Dell: Majority Rule that an offer is not made when placing the order online, but an offer is made when the vendor ships and the offer is accepted or rejected under Shrinkwrap terms upon receipt of order. 
B. Clickwrap
a. Before completing a purchase, the buyer has to agree to the seller’s terms
b. If buyer refuses to “click”/agree to term, then he/she rejects the terms and purchase is not complete
i. Case Rule – Feldman v. Google: A clickwrap agreement is a valid contract if the terms and conditions can be reasonably noticed by the consumer
		C. Browsewrap
a. User does not have to download terms, review them or agree to them, but simply agrees by using/ “browsing through” the website
i. Case Rule – Hines v. Overstock: A consumer must have immediate visible notice of the Terms and Conditions or must be made aware of these, even if it’s a browsewrap agreement (exception to general rule)

4. Alternative Theories to Recovery in Absence of Enforceable Contract
	A. Promissory Estoppel
		a. Narrow Application: Functioning as a substitute for consideration
i. Provides relief for justifiable reliance on a promise given without consideration	
		b. Broad Application: Functioning as an independent theory of recovery 
i. Recovery: Don’t get contract remedy, but remedy that justifies reliance
			c. Restatement 2d §90 Requirements
				i. Promise
				ii. Reliance on promise was reasonably foreseeable by promisor
				iii. Actual detrimental reliance on promise by promisee
				iv. Injustice can be only avoided by enforcing promise
- Case Rule – Harvey v. Dow: Exception to general rule that promise needs to be explicitly stated. Conduct by promisor can qualify as an enforceable promise.
- Case Rule – Katz v. Danny Dare: If the promisee volunteers to make a change in position (i.e. resigning from employment for promise of a lifelong pension), this constitutes a detrimental reliance on the promise made by the promisor. The change of position does not mean that the promisee will be worse off.
	B. Pre-Acceptance Reliance
		a. Restatement 2d §87 (2): Option Offer Binding if…
- offeror made an offer 
- offeree’s pre-acceptance reliance on offer was foreseeable by offeror 
- there was action or forbearance by offeree
i. Case Rule – Berryman v. Kmoch: An option contract must be supported by consideration to be enforced or otherwise the doctrine of promissory estoppel can apply if all of its elements are satisfied. 
ii. Case Rule – James Baird Co. v. Gimbel Bros: Promissory estoppel cannot apply because there was no binding promise of an irrevocable offer, and there was no consideration for such a promise. Rather, the general contractor needs to actually pay the subcontractor to have consideration (minority view: you need to accept sub-bid prior to award because not irrevocable unlike an option contract).
iii. Case Rule – Drennan v. Star Paving: Where the sub-contractor submits a bid to the general contractor, who then relies upon it in his own final bid, the sub-contractor’s bid is usually held to be irrevocably for at least the time necessary for the general contractor to obtain the job and then accept the sub-contractor’s bid (majority view: you can accept sub-bid after award because irrevocable like an option contract).
	- NOTE: Limitations
(1) If bid expressly stated or implied that bid was revocable at any time prior to acceptance
(2) Inequitable conduct by the General Contractor such as bid shopping
(3) If the sub-contractor made a mistake in its calculation, and the General contractor knew or had reason to know and took advantage of mistake
iv. Case Rule – Pop’s Cones v. Resorts: To apply P.E. and recover for reliance damages, plaintiff needs to show that (1) promise was made, (2) promisor could reasonably foresee that the promisee would rely on promise, (3) promisee actually relied on promise and (4) injustice could only be avoided by enforcing the promise
C. Restitutions (“Unjust Enrichment”)
	a. Restitutions
- To restore to the transferor the money, property, or the value of the property or services that were transferred, when it would be unjust to permit the recipient to retain what was received without paying for it
	b. Express Contracts (Real Contract)
	- When an agreement is arrived at express words, oral or written.
	c. Implied in Fact Contracts (Real Contract)
- When mutual assent to an agreement can be inferred from conduct (i.e. “head nodding”  implies assent, hence agreement)
	d. Implied in Law Contract/Quasi-Contracts (Not a Real Contract)
- Court implies a promise based on legal fiction to prevent unjust enrichment (unjust enrichment is the cause of action that gives rise to the remedy of restitution: was it unjust for a person to benefit from something, without paying for it?) 
i. Case Rule - Credit Bureau v. Pelo: Lack of consent does not prevent the hospital from recovering the benefit given to patient under action of unjust enrichment.
			e. Four Elements of Unjust Enrichment
			- P must have conferred a benefit on D
			- D must know of the benefit
			- D must retain the benefit 
			- Circumstance would be unjust for D to retain benefit without paying
i. Case Rule - Commerce v. Equity: To bring an action of unjust enrichment and recover, all four elements must be met, in particular subcontractor must prove that it exhausted all of its remedies against the general contractor and project manager did not pay.
			f. Good Samaritan
- cannot recover in restitution because assumed to confer the benefit gratuitously
			g. Officious Intermeddler
- cannot recover in restitution because benefits provided are forced and unwanted benefits
			h. Medical Professionals 
- can recover reasonable fees if circumstances justify the decision to intervene without a request for services
D. Promissory Restitutions (“Moral Obligations”)
		a. General Rule
- Past consideration or moral obligation do not constitute consideration to make a promise enforceable
i. Case Rule – Plowman v. Indian Refining: Past consideration does not constitute consideration sufficient to enforce a future promise.
ii. Case Rule – Mills v. Wyman: Where a promise is made in response to an act of forbearance previously undertaken, the promise cannot have been made as part of Bargain for Exchange. Such a promise is not supported by moral consideration and is thus not enforceable. 
		b. Exception to General Rule
i. Preexisting Obligation for past performance/consideration can become consideration for new promise: (1) debt by infants (2) debt by bankrupts
ii. Material Benefit: If promisor directly receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is enforceable.
- Case Rule – Webb v. McGowin: Life and preservation of body have material value, thereby being a material benefit to the promisor, sufficient to have valid consideration. 
iii. Restatement 2d §86: A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent to prevent injustice.
- Unless, the promisee conferred the benefit as gift (e.g. Wilston’s Trump) or for other reasons where the promisor was not unjustly enriched or the value is disproportionate to the benefit received 
- Comment F: a promise to pay an additional sum for an existing obligation is not enforceable

	5. Ground for Avoiding Enforcement of K: Defenses
	(1) Statute of Frauds
A. General 
		- Oral contracts are enforceable
		- Certain types of contracts must be memorialized in writing
- Defense against party to seek enforcement of an oral contract that is a type of contract that has to be in writing
B. Types of Contracts 
			a. Common Law & Restatements
i. Contracts for sale of an interest in land/real estate (also leases longer than a year)
ii. Contracts that cannot logically be performed within one year of making the contract
- applies irrespective of its subject matter & regardless of duration
- employment contracts which state a specific time duration or music performance contracts for short duration fall within SOFs
- ability to terminate the contract within a year or lifetime contract do not fall within SOFs
iii. Contracts of estate executors or administrators to perform decedent’s obligations
			b. UCC Rules
				i. Contracts for sale of good at $500 or more
		C. Writing Requirements
			a. Common Law & Restatements
				i. a writing
					- no particular form
- does not have to be joint product
					- does not have to prepared at time of contracting
				ii. “signed” by the party to be charged, which…
					- mark, symbol, initials, letterhead, logo, electronic
				iii. reasonably identifies subject matter
iv. is sufficient to indicate a contract has been made between the parties, and…
v. states with reasonable certainty the essential terms of the contract
			b. UCC Rules
				i. a writing
					- no particular form
- does not have to be joint product
					- does not have to be prepared at time of contracting
				ii. “signed” by the party to be charged, which…
					- mark, symbol, initials, letterhead, logo, electronic
iii. sufficient to indicate that a contract for sale has been made between parties
iv. must contain subject-matter and quantity term
- Case Rule – Buffaloe v. Hart: For a check to constitute a writing under SoF, it must contain (1) a writing sufficient to indicate a contract between the parties (2) signed by the party against whom enforcement is sought (3) states a quantity
D. Exceptions to SOFs
	a. Restatement/Common Law
i. Writing could be compilation of multiple writings that relate to the same transaction, with at least one part signed by the party to be charged, and parts 
together stating the essential K terms
- Case Rule – Crabtree v. Elizebeth Arden: A writing satisfying the SoF can be pieced together from different writings
ii. Part performance/reliance for contracts for sale of lands ONLY
- Rst. 2d §129: Party seeking enforcement, in reasonable reliance on the contract, has so changed position that injustice can only be avoided by specific enforcement.
- Case Rule – Beaver v. Brumlow: Part performance of a contract for the sale of land can remove the contract from SoF, if an outsider can reasonably conclude that the contract alleged exists based on part performance between the parties. To prove part performance, the party seeking enforcement must show that (1) they took possession of the land and (2) made valuable, permanent and substantial improvements to the land/property.
iii. Promissory Estoppel
- Case Rule – Alaska Democratic Party v. Rice: Promissory estoppel may be used to overcome the requirements of the SoF, if injustice can only be avoided by enforcement of a promise and if enforcement of a promise can award damages based on detrimental reliance.
- Compare with Rst. 2d §139:
(1) 4 requirements of promissory estoppel
(2) Determining whether injustice can be avoided by enforcing promise, following are significant:
	(a) availability of other remedies
(b) character of action or forbearance in relation to remedy
(c) evidence present to establish the making of the terms
(d) reasonableness of action or forbearance
(e) extent to which action or forbearance was foreseeable by promisor 
b. UCC Rule 
i. §2-201 (2): A writing can be enforced against the party who did not sign it if:
		- both parties are merchants
- within reasonable time of making an oral contract, one of the parties sends a written confirmation to the other
- written confirmation is signed by the sender and otherwise satisfies §2-201 (1) (min. $500 + subject-matter & quantity term)
- recipient has reason to know its contents
- recipient does not give written notice of objection to it within 10 days of receipt 
ii. §2-201 (3)(a): Seller has begun to make specially manufactured goods for the buyer
iii. §2-201 (3)(b): Party charged admits in testimony that contract was made
iv. §2-201 (3)(c): Payment for goods has been made and accepted or goods have been delivered and accepted	
- Case Rule – Buffaloe v. Hart: For the exception of part performance to apply, the seller must deliver the goods and the buyer needs to accept them OR buyer must make payment and seller must accept it (e.g. delivering a check). 

E. Three Big Questions
	a. Is the contract a type of contract that is within the SoF?
	b. If so, is there a writing that satisfies the SoF?
	c. If not, does an exception apply, to take the contract outside of SoF?

F. Flow Chart
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	(2) Lack of Competency to Contract
		A. Minority/ “Infancy”
i. General Rule: K by minors are voidable and can be disaffirmed before attaining majority and within a reasonable time. Minor has to only return what he still possesses or any identifiable proceeds. 
- Limitation to full recovery applies to “necessaries”: food, clothing, shelter
- Limitation to full recovery applies to tortious conduct
- Vendor’s ignorance of minor’s age is no defense to disaffirmation of K by minor
ii. Case Rule Dodson v. Shrader: As long as minor has not been overreached or subject to undue influence, K is fair and reasonable, and minor has actually paid money for the purchase, minor can recover the difference between the amount paid less the set-off (wear and tear, loss in value, depreciation). 
iii. Rst. 2nd §14: Once minor reaches age of majority, he can either affirm or disaffirm K within a reasonable amount of time
		B.  Mental Incompetence
i. Case Rule Sparrow v. Demonica: To prove that a person ins mentally incapable of entering into a K, the person needs to present sufficient evidence, as demonstrated by the following tests: 
- person needs to show that he is unable to understand the nature of the transaction or its consequences
- person is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know this 
- medical evidence or medical expert testimony must be present
ii. There are varying degrees of mental incompetence: being clinically diagnosed to be depressed, does not mean that mentally incompetent
	(3) Bargaining Misconduct (Process Defects)
		A. Duress and Undue Influence
i. Duress by Physical Compulsion: Party enters into K because made so by physical force (“I will shoot you if you don’t enter into K)  K is void
ii. Duress by Improper Threat: If party enters into K because of improper threat, leaving P with no alternative other than doing K, K is voidable (K is binding unless disaffirmed and can only be ratified by victim)
iii. Economic Duress – Elements:
- Wrongful or Improper Threat
- If terms of K appear fair, then a threat is improper if what is threatened is a crime, criminal prosecution, bad faith use of civil process or breach of duty of good faith and fair dealing
- If terms of K appear unfair, then a threat is improper if threatened act would harm recipient, prior dealings increases significance of threat or it’s a use of powers
	- Lack of Reasonable Alternatives
- Threat to withhold alternative sources of goods, services or funds
- Financial distress does not constitute lack of reasonable alternative, unless D caused P’s financial hardship (majority rule)
- D taking advantage of P’s financial distress is enough to establish lack of reasonable alternatives (minority rule) 
	- Actual Inducement of the K by Threat
- Case Rule Totem Marine v. Alyeska: To prove economic duress, party must prove (1) it involuntarily accepted the term of the other party (2) circumstances permitted no other alternative (3) such circumstances were the act of coercive acts by the other party. 
ii. Undue Influence
- unfair persuasion by a party because (1) victim is under domination of the other party (weak, infirm, aged) or (2) there is a special relationship between the two parties (parent/child, lawyer/client, nurse/elderly patient)
- unfair exchange, unusual circumstances, unavailability of independent advice, lack of time for reflection by victim
- Case Rule Odorizzi v. Bloomfield School District: Undue influence is present when involves the use of excessive pressure to persuade one vulnerable to such pressure because of dominant relationship or there is a weakness in spirit (a lessened capacity of the object to make free contract) OR over-persuasion involving 7 factors – discussion of transaction at unusual time and place, insistent demand to finish the transaction immediately, extreme emphasis on consequences if not finished, use of multiple persuaders, absence of third party adviser, statement that there is no time to consult 3rd party advice
		B. Misrepresentation and Non-Disclosure
i. Misrepresentation: a factually incorrect representation made by one of the parties at the time of contracting
	- K is voidable if…
(1) fraudulent misrepresentation: intends his assertion to induce a party to manifest his assent AND EITHER knows or believes that the assertion is not in accord with the facts OR does not have the confidence that he states OR implies in the truth of the assertion 
(2) material misrepresentation: innocent and not knowingly making a false statement that induced a reasonable person to enter into K. Does not have to have the intent criteria, just the effect of inducing. 
ii. Opinions
				- Expression of belief, w/o certainty as to the existence of fact
				- General Rule: Opinions are not fraudulent 
- Exception to General Rule from Restatements: Opinion can be a misrepresentation if the person misrepresented his state of mind OR (1) stands in a relationship of trust or confidence to the recipient, (2) is an expert on matters covered by opinion, (3) renders the opinion to one who, because of age or other factors, is peculiarly susceptible to misrepresentation.
iii. Fraud in the Inducement: When a party is fraudulently induced to enter the agreement by false statements or material nondisclosures  K is voidable
iv. Fraud in the Factum: Misrepresentation in the very nature of the contract itself  K is void and never enforceable 
- Case Rules Syster v. Banta:
- (1): If there is some form of fraudulent overreaching, then execution of a prior decision can be overruled
- (2): P needs to prove 7 propositions to establish fraud: D made one or more representations claimed by P, that statements were false, of material matter, D knew they were false, made with intent to deceive and defraud, P relied on these statement when entering into K and P was damaged in reliance on statements
- (3): Opinions may qualify as misrepresentation, while generally they would not 
v. Non-Disclosure of a Fact: Rescission of K when non-disclosure of fact (a) prevents some previous assertion that would be a misrepresentation (b) amounts to a failure to act in accordance with standard of good faith and fair dealing (c) would correct a mistake of the other party as to contents or effect of a writing (d) other party is entitled to know fact because of trust and confidence
				- Case Rules Stechschulte v. Jennings:
- (1) Elements of Fraud in the Inducement: D made false material statements, D knew statements were wrong, D made statements intentionally to induce P to enter into K, P reasonably relied on statements and acted upon them, P sustained damages
- (2) Elements of Fraud by Silence: D had knowledge of material facts which P could not have discovered by reasonable diligence, D was obligated to tell P, D intentionally did not tell P, P relied on these statements, P sustained damages
- (3) Negligent Misrepresentation: Addresses negligence of knowledge of material fact and the transmittal of already known material facts
- (4) Buyer Acknowledgement: Serving like a merger clause and protecting a seller from the buyer’s argument that seller made oral representation (PER) on which buyer relied, it yet does not protect a seller from the buyer’s suit based on representation and failure to disclose in the form
v. Fraud in the Execution: If a party’s manifestation of assent is induced by the other party’s fraudulent misrepresentation or effect of a writing evidencing  K is void and never enforceable. 
- Case Rule Park 100 Investors v. Kartes: 
- (1) If a signature to enforce an agreement is collected by fraudulent means, then the agreement cannot be enforced.
- (2) Relief of “duty to read” for fraud in the execution 
	C. Unconscionability
i. Case Rule Williams v. Walker-Thomas Furniture Co.: Unconscionability consists of an absence of meaningful choice on the part of the parties together with contract terms which are unreasonably favorable to the other party.
ii. Procedural Unconscionability: Lack of choice by one party or some defect in the bargaining power
iii. Substantive Unconscionability: Fairness of the term of the resulting bargain
iv. Remedies
	- hold K as a whole unconscionable and not enforce it
- enforce basic bargains but change its term to eliminate unconscionable aspects 
- alter unconscionable term to make it fair
ii. Case Rule Higgins v. Superior Court of Los Angeles County: A K may be found unconscionable, if procedural unconscionability (process of non-negotiation, adhesion K, surprise and oppression by weaker party) and substantive unconscionability are present (unfair and one-sided terms). 
D. Public Policy: K unenforceable because of illegal term (e.g. K for murder) or against public policy (e.g. violation of statute)
III. What Are the Terms of the Contract?	
1. Interpretation: Ascertainment of Meaning 
	A. Modified Objective Theory by Corbin
		a. Whose meaning controls the interpretation of the contract?
		b. What was the party’s meaning?
	B. Rst. 2d §201: Whose Meaning Prevails
a. §201 (1): If both parties attach the same meaning to a provision, that meaning will govern
i. Mutual understanding governs, even if a reasonable person would interpret it differently
b. §201 (2): The agreement is to be interpreted in accordance with the meaning of one party, if the other party either knew or had reason to know of the meaning attached by the former 
i. Case Rule – Joyner v. Adams: If the defendant knew or had reason to know what meaning the plaintiff attached to the disputed language and the plaintiff did not know or have reason not to know of the meaning attached to the disputed language by defendant, then there is a contract as to the plaintiff’s meaning. 
c. §201 (3): If neither party knew or had reason to know the meaning of the other, then there is no contract because of absence of mutual assent  §20 (1)
 C. Standards of Preference
	a. Per Rst. 2d §203 
i. an interpretation which gives a reasonable, lawful, and effective meaning to all the terms is preferred to an interpretation which leaves a part unreasonable, unlawful, or of no effect
ii. weight is given in the following order per Rst. 2d §203 (2)
& UCC §1-303:
	- express terms
- course of performance: actions of the parties in carrying out the contract at issue
- course of dealing: actions taken by the parties in performing previous contracts between them 
- trade usage: practice or method of dealing in a trade or in a certain location, which justifies an expectation that it will be followed in the transaction in questions
iii. specific terms and exact terms are given great weight than general language 
iv. separately negotiated or added terms are given greater weight that standardized terms or non-negotiated terms
D. Trade Usage
a. Definition: A practice or method of dealing in a trade or in a certain location, which justifies an expectation that it will be followed in a transaction
b. Caveat: If both parties are experts in a given trade usage, then interpretation will be subject to trade usage, rather than express terms, course of performance or course of dealing
i. Case Rule – Frigaliment v. BNS: The defendant can only be held liable for breach of contract by knowing or having reason to know of a trade usage, if he or she was experienced enough within the trade usage, and the plaintiff can prove what level of usage applies to a term within a trade usage.
		E. Doctrine of Reasonable Expectations
			a. Adhesion Contract
i. Types of standardized forms of contracts, where a customer has very limiting to no bargaining power (“take it or leave it” basis)
b. Case Rule – C &J Fertilizer v. Allied Mutual Insurance Co.: The doctrine of reasonable expectations can apply to an adhesion contract, if the person entering into the contract did not know or have reason to know some terms within the contracts, which are beyond the range of reasonable expectations.

    2. Parol Evidence Rule
	A. Definitions
		a. Parol Evidence Rule
			i. Rule operates to exclude evidence
ii. Bars admissibility of evidence that would contradict a final writing
iii. Bars admissibility of evidence that would add to a final and complete writing
		b. Parol Evidence
i. Extrinsic evidence of negotiations (oral or written) that preceded or occurred at the same time as the final written document, but were not incorporated into the final written document
	B. Types of Writings
		a. Final & Fully Integrated
i. General Rule: If the writing is final and complete, PE cannot be admitted to contradict or add to the terms of writing
				- Final and exclusive expression of the agreement between parties
- Merger Clause: A merger clause states that the writing is intended to be final and complete (e.g. “this document constitutes the entire agreement of the parties and there are no representations, warranties or agreements other than those contained in this document”)
	- Some courts see it as conclusive (4-corner approach)
	- Most courts do not see it as conclusive (Corbinian approach) 
b. Final & Partial Integrated
i. General Rule: If the writing is final, but incomplete, PE cannot be admitted to contradict the terms of writing, but can be admitted to add to the writing
- Final, but not complete because it deals with some, but not all aspects of a transaction between the parties
- An agreement is not completely integrated, if the writing omits a consistent additional agreed term
- Additional term has to be within scope of writing 
		c. 4-Corner Approach
i. Minority Approach: Look at face of the writing to determine whether it’s complete & does not say “draft”
ii. Interpretation Exception: Only applies if the language in the contract is vague or ambiguous 
iii. Case Rule – Thompson v. Libby: Parol evidence cannot be admitted to a fully expressed contract since all terms were agreed on prior to enforcing a contract.
		d. Modern/Corbinian Approach
i. Majority Approach: Evidence is permitted to determine whether the agreement is complete or incomplete.
ii. Case Rule - Taylor v. State Farm: A judge needs to consider the offered evidence, and if the judge finds the language of the contract reasonably susceptible to the interpretation asserted by its proponent, admit the evidence to determine the meaning intended by the parties.
	C. Contradicting vs. Consistent Terms
		a. PE cannot be admitted to contradict a term for both final & complete and final and 			incomplete writings
		b. Restatements
i. Rst. 2d §216: A term is a consistent additional term, if one might naturally omit it from writing
		c. UCC
i. UCC §2-202, comment 3: A consistent term is one that would certainly be included in the writing
	D. Exceptions
		a. Interpretation/Explanation of Meaning
i. Traditional Courts: extrinsic evidence permitted to explain ONLY IF writing on its face appears ambiguous 
ii. Modern Courts: extrinsic evidence permitted to show that language used has a special meaning
- Case Rule – Nanakuli v. Shell: If a trade usage is consistent with an express term in the contract (e.g. “price protection” w/ “posted price”), then that trade usage may be introduced as extrinsic evidence to interpret an express term.   	
b. Invalidity due to Evidence of Mistake or Fraud
			i. Promissory Fraud: A promise made without any intention of performing it
			ii. Fraud in the Execution: misrepresentation in the nature of the document
- Case Rule – Riverside v. Fresno: The PER should never be a bar to claim of fraud in the formation of the contract because such evidence, if convincing, would show that the writing was invalid and because refusal to allow the extrinsic evidence might shield fraudulent conduct.
iii. Fraud in the Inducement: misrepresentations of facts that induced party to sign contract
- Case Rule – Sherrod v. Morrison: A final and complete and signed agreement between two sophisticated business entities, who have a duty to read, supersedes all alleged oral negotiations. Terms of a written agreement cannot be proven by evidence than that what is contained in the writing.   
		c. Collateral Agreement between Parties
i. An agreement will not be regarded as fully integrated if the parties have made a consistent additional agreement which is either agreed to for separate consideration or is such a term as in the circumstances might naturally be omitted from the writing (aka evidence beyond the scope of the agreement)


	E. Flowchart
[image: ] 

3. The Rationale for Implied Terms
a. Terms made part of agreement by operation of the rules of law rather than by the agreement of the parties themselves because its application may be appropriate. Terms implied because:
	i. Statutes provides so
	ii. Common Law precedents dictates so
	iii. Court concludes that its implication would make sense
- Case Rule – Wood v. Lucy: An implication of a promise to make reasonable efforts on a marketer’s part is necessary to give the parties’ agreement “business efficacy”
- Case Rule – Leibel v. Raynor Manufacturing Co.: If implied by law (gap-filling provisions by UCC), a reasonable notification is required in order to terminate an ongoing oral agreement in a manufacturer-distributor relationship. 

4. The Duty of Good Faith and Fair Dealing
	a. Definitions
		i. Restatements
- Rst. §205: A party performs in good faith if it acts with a “faithfulness to an agreed upon common purpose and consistency with the justified expectations of the other party”
		ii. UCC
- UCC §1-201: Good faith means honesty in fact and the observance of reasonable commercial standard of fair dealing.
		iii. Other definitions
			- not acting in bad faith
	b. Separate Cause of Action for Breach of Duty of Good Faith
		i. UCC says “no”
		ii. Some cases and courts say “yes”
- Case Rule – Seidenberg v. Summit Bank (1): Claims for breach of good faith may be actionable, even if the contract is between equally sophisticated parties.
- Case Rule – Seidenberg v. Summit Bank (2): The parol evidence rule cannot inhibit the introduction of the implied duty of good faith and fair dealing, because it is not an express term. 
- Case Rule – Seidenberg v. Summit Bank (3): If a party abuses discretion under a contract, it is acting in bad faith and/or will ill motive.
	c. Output Contracts
i. Requirement Contracts: Buyer agree to purchase all of a particular good or service it requires from a seller
ii. Output Contracts: Seller agrees to sell all of its output (stock) of a particular good or service to a buyer
iii. UCC: Requirement or Output can be defined as a sufficient quantity term for UCC
iv. Not illusory promise to act because of implied duty of good faith and fair dealing
	d. Satisfaction Clauses
i. Standard of Reasonableness (“objective”): Often employed where commercial quality, operative fitness, or mechanical utility are in question
ii. Standard of “honest” dissatisfaction (“subjective”): Often employed where personal aesthetics or fancy are at issue
iii. Duty of Good Faith: Dishonest dissatisfaction could be breach
- Case Rule – Morin Building v. Baystone: An objective standard governs the acceptability of the performance in a commercial setting, not individual taste. If a subjective standard of satisfaction is to be applied to a commercial setting, then, the contract needs to explicitly indicate this.
5. Warranties 
UCC Warranties
a. Express Warranties:
i. Types of Warranties:
- Promise about the quality of performance of goods that become basis of the bargain that can be created by words, sample or model
- Affirmation of the value of the goods or seller’s opinion is not a warranty
		ii. Proof by Buyer that goods include express warranty:
- affirmation of fact or promise made by seller about goods, description of goods, sample or model shown
		iii. Word warranty does not have to be used
		iv. Basis of the Bargain - 3 Approaches for interpreting the term
- Buyer relied on seller’s factual promise in deciding for the purchased product
- Factual affirmations of the seller were made before sale took place
- Seller can rebut presumption that buyer did not rely on his statements by proof
v. Failure of the good to live up to the representation of the seller caused the buyer’s damage
	b. Implied Warranty of Merchantability (if seller is a UCC merchant)
		i. Good has implied warranty that at least of fair average quality in the trade
		ii. Fit for ordinary purposes
iii. To prove that K for sale of goods includes an implied warranty of merchantability, and seller breached, buyer must show:
	- Seller is a merchant
	- Good are not merchantable (pass w/o objection in the trade, fair avg. quality)
	- Breach caused the buyer’s damage
	c. Implied Warranty of Fitness for a Particular Purpose (seller does not have to be a merchant)
i. Seller has to have reason to know that buyer wants the goods for a particular purpose and knows that buyer is relying on the seller’s skill and judgment that goods are fit for that purpose
ii. To prove that a K includes such a warranty and seller breached, buyer must show:
	- buyer had unusual or particular purpose on mind for the goods
	- seller had reason to know of this purpose
	- seller has reason to know that buyer relied on his skill or judgment
	- buyer relied on seller’s skill or judgment
	- good were not fit for that purpose
iii. Case Rule – Bayliner v. Crow: To prove that seller breached express warranty, model (of boat) purchases must conform to advertised model. Opinions to make a sale do not constitute express warranties. To prove that seller breached implied warranty of merchantability, buyer must present evidence that product does not meet the standard of merchantability in the trade. To prove that seller breached implied warranty of fitness for a particular purpose, buyer had to inform seller of the particular purpose he was buying the goods for and seller has to have reason to know this.
	d. Disclaimer of Warranties: Seller can disclaim (not acknowledge) warranties
 		i. Disclaimer of Express Warranties
- Issue: if agreement that there is an express warranty and a disclaimer about it, then disclaimer is inoperative
- Handling instances where written K disclaims express warranties, but an express warranty has been made in another way: 
- If possible, the two contractual provisions have to be construed consistent with each other
- PER bars evidence extrinsic to K
- Buyer can argue that disclaimer should not be enforced because of unconscionability, breaching duty of good faith, fraud, misrepresentation or exception to PER
		ii. Disclaimer of Implied Warranties
- All implied warranties can be disclaimed if the buyer is warned by language like “as is,” “with all its faults”, etc.
- language has to clear
- no implied warranty if seller allows buyer to inspect goods before purchase
- writing must mention “merchantability” and must be conspicuous
		iii. Disclaimer of Implied Warranty of Fitness for a Particular Purpose
			- Must be in writing and conspicuous 
			- the actual term does not have to be used
NON UCC Warranties
a. Implied Warranty of Workmanlike Construction: Protect innocent home buyers by holding experienced builders accountable for the quality of construction.
i. Case Rule Speight v. Walters Development Co: The implied warranty for home buyers issued by construction companies should not only apply to the initial homebuyer, but also to subsequent homebuyers because homes need to be constructed well to begin with. This especially applies to non-sophisticated buyers. 
6. Doctrine of Divisibility: When you have even, corresponding pairs of performance and K is divisible, we take each part of the K and treat it like a small K, and you may substantially perform to each smaller K
	
IV. Did a Duty Arise?
	A. Express Conditions:
a. Definition: An act or event (other than lapse of time) which must occur before a contractual duty to perform arises
b. Express conditions may also be implied based on the party’s conduct, and are expressly agreed by the parties and established by the words of the contract
c. Ambiguous Language is interpreted as a promise, rather than an express condition
d. Express Condition vs. Promise: Promise only requires substantial performance and its breach does not discharge the obligor and may only give rise to a claim for damages of breach for the promise. Failing an express condition is not breach. 
e. Excuses for Non-Occurrence of a Condition: Avoid forfeiture, wrongful prevention, waiver or estoppel, supervening event, enforceable modification. IF AN EXCUSE IS GRANTED, THEN CONDITION IS EXCUSED & THE COUNTER-PARTY HAS TO PERFORM.
i. Case Rules enXco Development Co. v. Northern States Power Co. 
(1) A condition precedent must be perfectly satisfied in order for the courter-party’s duty to perform to arise. If it is not satisfied, the other party can terminate the K upon which satisfying the express condition is conditioned on.
(2) Impracticability doctrine might serve to excuse nonoccurrence of an express condition, if the elements of an impracticability defense are met.
 (3) Disproportionate Forfeiture: Not enforcing the contract could result in disproportionate harsh results for one party, compared to the other party. If supported by valid evidence, it can serve as an excuse to enforcing a K.
B. Constructive Conditions 
a. Definition: A condition implied by the court to do justice. Where one party’s performance takes a longer period of time, that party’s performance is a constructive condition on the other party’s duty to perform
b. Requirements: Constructive conditions can be satisfied by substantial performance.
c. Application: In sequencing performance cases (i.e. simultaneous performance or one party’s performance takes longer than the others) 
i. HYPO: Sculptor will design and sculpt a bronze statute, on commission, for Mimi’s garden, and Mimi will pay Sculptor $1,000. Sculptor’s performance takes longer than Mimi’s performance; Mimi’s duty to pay is constructively conditioned on Sculptor’s performance; Mimi’s performance is not “due” until Sculptor performs.
ii. Case Rules Jacob & Youngs v. Kent:
- (1) If building a house, and the builder substantially performed, then homeowner’s duty to perform arises. 
- (2) If there is only a partial breach (e.g. by using a similar material, not the perfectly preferred one), then the other party’s due to perform is not discharged. The denomination relief will be granted as a remedy for partial breach.
d. A constructive condition is not created just because a condition is not found to be an express one. It’s up to the court to determine that. Usually, it may be a promise.
	C. Substantial Performance 
a. Common Law Determining Factors:
i. Extent to which injured party will be deprived of the benefit which he reasonably expected
ii. Extent to which injured party can be adequately compensated for part of benefit of which deprived
iii. Extent to which party failing to perform will suffer forfeiture 
iv. Likelihood that the party failing to perform will cure his failure
v. Extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing
		b. UCC: Perfect Tender Rule
			i. Substantial Performance cannot be used
ii. Buyer is entitled to perfect tender of goods and can reject non-conforming goods within a timely manner
iii. Seller can cure issue by letting buyer know at time of delivery about non-confirming goods and initialing a delivery that contains conforming goods 
iv. If buyer has accepted non-conforming goods, buyer can only revoke if defects
V. Was a Duty Discharged?
	A. Mistake
a. Definition: A belief not in accordance with the fact (error in fact)
b. What’s not a mistake: misunderstanding of meaning, incoming prediction about future event, error in judgment
i. Unilateral Mistake: One party has made a mistake about a basic assumption upon which she bases her bargain
- Rst. 2nd §153: A mistake was made by one party, which related to the basic assumption on which the mistaken party made the K and it had a material effect on the agreed exchange of performance that turned out adverse to the mistaken party. The mistaken party did not bear the risk and either the K is not made enforceable because it is unconscionable or the other party has reason to know about the mistake or the mistake was the result of his fault. 
- Case Rules De Prince v. Starboard Cruise Services
	- 4 Prong Test:
(a) Mistake was induced by party seeking to benefit from the mistake (De Prince)
(b) No negligence by party seeking rescission (Starboard)
(c) Denial of release of agreement would be unfair
(d) Position of opposing party has not so changed that granting relief would be unjust
					- 2 Prong Test:
(a) Mistake did not result from an inexcusable lack of due care (negligence on part of mistake maker)
(b) Position of opposing party has not so changed that granting relief would be unjust

					- 3 Prong Test:
(a) D was mistaken about [description of mistake] at time of entering into K
(b) Enforcement of K unconscionable or P had knowledge of mistake
(c) D did not bear the risk of mistake or had only very limited knowledge 
 no negligence required	
ii. Mutual Mistake: Both parties are mistaken about a shared basic assumption upon which they base their bargain. 
- Rst. 2d §152: When both parties shared a mistake at the time of contracting, and the mistake was fundamental to the intent and purpose of entering into the contract, the contract is voidable by the adversely affected party, unless that party bears the risk. 
- Rst. 2d §154: Party bears the risk when (a) risk is allocated to him per contract (b) had very limited knowledge when contracting, but treats it as sufficient to contract (c) risk is allocated to him by court if (a) and (b) don’t work
- Case Rule Lenawee County Board of Health v. Messerly: While both parties were mistaken about the income producing capacity of the property, the risk is allocated to the purchaser (adversely affected party) due to agreeing to the “as is” clause of the contract 
	B. Changed Circumstances (Impossibility, Impracticability, Frustration) 
a. Impossibility: Cannot perform
b. Impracticability: Excessively burdensome to perform
i. Rst 2d. §261: A party’s duty to render performance is discharged if, a K is made, the party’s performance is made impracticable (excessively burdensome/difficult to carry out), without his fault, by the occurrence of an event the non-occurrence of which was a basic assumption when K was made, and the language of the K did not indicate the contrary. Examples:
	- Death or incapacity of person necessary for performance
	- Destruction of a thing necessary for the performance 
	- Performance prevented by governmental restriction/order
ii. Case Rule Waddy v. Riggleman: To excuse performance based on rendering impracticability, the party must meet 4 elements: (1) the supervening event made the performance impracticable (party took every reasonable efforts to overcome obstacles) (2) the non-occurrence of the event was a basic assumption on which K was made (3) the impracticability resulted without the fault of the party seeking excuse (did not foresee or cause event) (4) party did not agree, expressly or implicitly to perform in spite of impracticability (party assumes risk)	
b. Frustration: The benefit of the bargain-for-exchange performance changes. A supervening event destroys a party’s purpose of entering into K or renders counterparty’s performance valueless to party seeking discharge
i. Rst. 2d §265: A party’s due to render performance is discharged if, a K is made, the party’s principal purpose is substantial frustrated by a supervening event, without his fault, occurrence of an event the non-occurrence of which was as assumption on which K was made, unless K or circumstances indicate otherwise. 
ii. Case Rule Mel Frank Tool & Supply v. Di-Chem Co.: To claim that a supervening event frustrated the purpose of the benefit of the performance of the bargain-for-exchange, three elements must be met: 
(1) Purpose that is frustrated must have been a principal purpose, being the sole basis of the contract
	(2) Frustration must be substantial, severe and unfair 
(3) Non-occurrence of frustration must have been a basic assumption on which K was made
C. Modification
a. Common Law General Rule: A modification of a K needs to be supported by new consideration on both sides, even if minimal or slight
i. Case Rule Alaska Packers’ Association v. Domenico: A promise to perform an existing obligation (pre-existing duty) will not serve as a valid reason for a K modification. 
ii. Case Rule Alaska Packers’ Association v. Domenico: Improper threat to modify an existing K is a breach of the duty of good faith and fair dealing
b. Exception to Rule - Rst. 2nd §89: A modification is binding due to (1) unforeseen circumstances not anticipated by the parties when the K was made or (2) provided by statute or (3) reliance on a promise modification 
c. Modification under UCC §2-209: Modification does not need new consideration to be binding (one-sided modifications work). K cannot be modified if excluded by original K, unless K is between merchants through the submission of a new form, SoFs must be satisfied to honor modification. 
b. Case Rule Kelsey-Hayes Co. v. Galtaco Redlaw Castings Corp.: A modification is invalid and does not supersede an earlier contract when the modification was entered into under economic duress.
VI. Was There a Breach?
1. Breach: non-performance of a contractual duty at a time when performance of that duty is due
A. Justification of Non-Performance: Impossibility, impracticability, frustration of  purpose, modification, by the other party’s breach, anticipatory repudiation, 
B. Partial Breach: Insignificant breach where non-breaching party may recover for actual damages and non-breaching party cannot suspend performance until breach is cured
C. Material Breach: Failure to perform a significant performance obligation.  The other party may suspend their performance until the material breach is cured.
a. Determining Factors: 
i. Extent to which injured party will be deprived of the benefit which he reasonably expected
ii. Extent to which injured party can be adequately compensated for part of benefit of which deprived
	iii. Extent to which party failing to perform will suffer forfeiture 
	iv. Likelihood that the party failing to perform will cure his failure
v. Extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing 
D. Total Breach: Material nonperformance that has not been cured after the expiration of a reasonable period of time. Total breach discharges the other party’s duty to perform.
a. Determining Factors:
i. Extent to which it reasonably appears to the injured party that delay may   prevent or hinder him in making reasonable substitute arrangements, and
ii. Extent to which the agreement provides for performance without delay and [whether] the circumstances, including the agreement, indicate that performance or an offer to perform by that day is important. 
	E. Anticipatory Repudiation
a. Definition: Clear and unequivocal statement by obligor that he will commit a breach in the future. 
b. Type of Breach: Total Breach
c. Timing: Before due date of complete performance
d. Effects: Discharges any remaining duties of the other party
e. Course of Action by non-repudiating party
	i. Accepts AR by giving notice (accelerates dispute into suit for breach)
	ii. Can adopt a wait and see attitude 
		- does the other party actually breach
		- give the other party chance to retract
- as long as the repudiating party has not retracted, the non-repudiating party can accept the repudiation
		f. Case Rules Truman L. Flatt v. Sons Co. v. Schupf:
i. A.R. requires a clear manifestation of an intent not to perform. Intention must be definite and unequivocal manifestation. Cannot be doubtful and indefinite.
ii. A repudiation can be retracted unless the injured party has materially changed its position or indicates that it considers the repudiation final
		f. Case Rules Hornell Brewing Co. v. Spry:
i. Insecurity: Once a seller has been given reason to believe that that buyer’s performance has become uncertain, he has reasonable grounds for insecurity about the buyer’s performance.
ii. Right to Demand Adequate Assurance: Once the seller determines that it has reasonable grounds for insecurity, it must properly request assurances from the buyer. If commercially reasonable, the party may suspend any performance for which he has not already received the agreed return. If such assurance has not been received within a reasonable time (30 days for UCC), K may be repudiated.
VII. & VIII. Remedies and Calculation of Damages:
1. Types and Purpose of Remedies
	A. Restitution
		a. P in reliance on the promise of D has conferred some value on D
		b. D fails to preform promise
		c. Prevention of unjust enrichment
	B. Reliance
		a. P in reliance on promise by D has changed his position
		b. Award damages of undoing the harm which P occurred in reliance on D’s promise
	C. Expectation
		a. put P in as good a position as he would have occupied had D performed his promise
		b. can be value of expectancy
		c. can be specific performance
		d. expectation of gain under benefit of bargain


2. Expectation Damages
A. Measuring Expectation Damages
a. Question of whether injured party has terminated the contract, refused to render any further return performance, and is claiming damages for total breach
b. Question of whether injured party has not terminated contract, stands ready to perform any return performance and claims damages for partial breach
c. Formula for Recovery: Loss in Value + Other Loss – Loss Avoided – Cost Avoided  
i. Loss in Value: Difference between value to the injured party of the performance that should have been received and value to the injured party of what, if anything, was already received 
ii. Other Loss: 
- foreseeable incidental damages: paying someone as a substitute
- foreseeable consequential damages: causing further damages
			i. & ii. apply to both total and partial breach
			iii. Cost Avoided:
				- by termination of K, did the injured party save any costs?
				- save on any further expenditure?
			iv. Loss Avoided:
				- reusing some of the “leftover” materials for other use
- employee after employer terminates, finds other employment & makes money
			 iii & iv only apply if injured party terminates K
	B. Construction Contracts
a. Expectation Damages When Builder Breaches: 
Expected net profit of entire K + builder’s unreimbursed expenses at time of breach
b. Expectation Damages When Builder Breaches:
i. Case Rules American Standard Inc. v. Schectman: Two Measurements
(1) Cost of Completion: reasonable cost to complete or to repair defects if “that cost is not clearly disproportionate to the probable loss in value to him.” 
(2) Diminution in Value: where “breach is only incidental to the main purpose of the K and completion would be disproportionately costly,” i.e., where completion would constitute “economic waste” (e.g. Jacob & Youngs v. Kent). Only applies where builder did not commit intentional breach. 
	C. Real Estate K
		a. General Rule: Difference between contract price & market price
i. If seller claims damages: property was worth less on the market than on the contract to receive the expected gain
ii. If buyer claims damages: property was worth more on the market than on the contract to receive gain
iii. English Rule: When seller breaches, seller returns any payments that the buyer has made (down payment, out of pocket expenses)
iv. American Rule: When seller breached, buyer received difference between market value and contract price, plus down payment (expenses cannot be awarded back, such as insurance)
	D. Employment Contracts
		a. If Employer Breaches:
i. General Rule: Employee has to mitigate or minimize damages by accepting unconditional offers of reinstatement where no special circumstances exist to reject reinstatement
ii. Measurement: Amount of salary employee would have received during the rest of the contract term minus any sum that was earned or reasonably could have been earned through mitigation (e.g. employee takes on a different job, where the earned salary is used as a set-off  Loss Avoided)
- Case Rule Parker v. 20th Century Fox: An employee needs to only mitigate with alternative work that is comparable to the position lost, not with an inferior position (here, difference in kind of movies: musical vs. drama – Parker did not have to accept alternative work and thus not used in calculating mitigation costs). 
		b. If Employee Breaches: 
			i. Loss of value based on cost of hiring replacement employee
ii. Even if replacement exceeds salary of breaching former employee, employer can recover for that
iii. Employer cannot recover for at-will employees
iv. Death or incapacity excuses nonperformance by employee  
	E. Restrictions to Consequential Damages: Foreseeability, Certainty, Causation
a. Foreseeability
i. Damages are not recoverable for loss that breaching party did not have reason to foresee
ii. Foreseeable if loss was results of breach based on the ordinary course of events or as a result of special circumstances that the breaching party had reason to know
- Example: Collateral K - Loss of Profit from K on which breached K depended on
- Case Rule Hadley v. Baxendale: Consequential damages will be awarded for breach of contract only if damages arise naturally from the breach OR it was foreseeable at the time of contracting that this type of damage would result from the breach. The breaching party is only liable for the damages foreseen, or which might have been foreseen, at the time of the execution of the contract


b. Certainty
i. Evidence has to establish reasonable certainty 
ii. There has to basis for calculating the money damages
	iii. K terms may provide specifically for consequential damages (see Florafax)
	iv. K may include disclaimer of limitations of liability for consequential damages
	v. Facts of damages must be reasonably certain, while amount does not have to
vi. Non-Breaching party may recover for either lost profits or decline in value of business
vii. Majority of courts will allow new business to recover for lost profits with no history of profitability
- Case Rule Florafax International Inc. v. GTE Market Resources: Lost profits are recoverable if:
(1) the loss is within the contemplation of the parties at the time the contract was made 
(2) the loss flows directly or proximately from the breach 
(3) the loss is capable of reasonable accurate measurement or estimate
c. Causation
i. A breaching party cannot be accountable for loss that was not caused by her breach.  There must be a link between the breach and the loss.
	F. Mitigation of Damages (also avoidable consequences/costs)
a. Rst 2d § 350:
i. Damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.
- Example: Partial breach during construction project still gives builder the opportunity to reuse or resell some material (loss avoided) or opportunity to save on further arising expenses such as employment cost (cost avoid)
- Case Rule Rockingham County v. Luten Bridge Co.: After an absolute repudiation or refusal to perform by one party of the contract, the other party cannot continue to perform and recover damages based on full damages. P can have only recovered damages equal to labor and material costs experience prior to given notice and profit realized prior to given notice.
ii. The injured party may recover though if they have made reasonable but unsuccessful efforts to avoid loss
	G. Damages in Employment Contracts
		a. If Employer Breaches:
i. Measurement: Amount of salary employee would have received during the rest of the contract term minus any sum that was earned or reasonably could have been earned through mitigation (e.g. employee takes on a different job, where the earned salary is used as a set-off  Loss Avoided)
			iii. Comparable Employment
- Reinstatement by breaching employer: Acceptance of an unconditional offer of reinstatement [by the former employer who earlier breached the contract in dispute] unless environment would be hostile or humiliating
- Not comparable if employment has: has significantly different, inferior duties than the old job; involves greater physical risk than the old job; would subject the employee to harassment or humiliation.
- Case Rule Parker v. 20th Century Fox: An employee needs to only mitigate with alternative work that is comparable to the position lost, not with an inferior position (here, difference in kind of movies: musical vs. drama)
		b. If Employee Breaches: 
			i. Loss of value based on cost of hiring replacement employee
ii. Even if replacement exceeds salary of breaching former employee, employer can recover
iii. Employer cannot recover for at-will employees
iv. Death or incapacity excuses employee  
	H. Mitigating Contracts vs. Additional Contracts
a. Non-breaching party’s damages are only reduced from a mitigating contract, not by any additional contract
b. If court finds that the second K is an additional K, then P can recover for the damages resulting from the breached K and earn the profits from the additional K (also known as lost volume theory)
i. Mitigating Contract: Contract that P was able to perform only because D’s breach freed P from the obligation to perform the original contract
ii. Additional Contract: Separate contract, not affected or caused by breached K
- Example: A contracts to pay B $20,000 for paving A’s parking lot, which would give B a profit of $3,000. A repudiates before B begins work. If B would have made the K with A in addition to an additional other paving K with C, B’s efforts to obtain other Ks do not affect its damages. B’s damages for A’s breach include his $3,000 loss of profit, exclusive of the profit earned from his K with C.
	I. Non-Recoverable Damages
		a. General Rule: Attorney’s fees, Damages for Mental Distress, Punitive Damages 
		b. Exceptions
i. Attorney Fees: Only if K or a statute mandates or as an incidental damage from a collateral K
ii. Mental Distress: If breach of K causes bodily harm or consequential damage
			iii. Punitive Damages: Bad faith breach of insurance K


3. UCC Damages
	A. General
		a. Two General Ways of Breach by Seller
			i. Delivery of Non-Conforming Goods (breach of express or implied warranty)
ii. Failing Perfect Tender of Goods (not timely delivery, delivering too few, etc.)
		b. Disclaimer of Warranties
			i. Express warranties cannot be disclaimed
			ii. Implied warranties may be disclaimed
		c. Perfect Tender Rule
			i. Buyer can reject any non-conforming goods before accepting the goods
			ii. Installment Sales K: Only if substantial defects that impair value
d. Revocation of accepted goods only for later discovery of defect + with reasonable notice
	B. Buyer’s Remedies, when Seller breaches…
		b. §2-712 Cover
i. Recovery: Difference between cover price (if buying substitutes) and contract price, together with any incidental or consequential damages, but less expenses save in consequence of seller’s breach
ii. Covering Repurchase: In good faith and without unreasonable delay, does not have to be identical good as long as commercially reasonable, but cannot be superior or significantly different
iii. Failure to cover does not bar buyer from remedy, but can prevent recovery of consequential damages
		c. §2-713 Market Damages
i. If no cover, buyer recovers based on difference between the market price when buyer learned about breach and contract price, together with any incidental or consequential damages, but less expenses save in consequence of the seller’s breach
ii. market price often based on seller’s delivery obligation
		d. §2-714 Damages for Accepted Goods
			i. Recovery possible even if buyer accepted nonconforming goods
ii. Breach of warranty: difference at the time of acceptance between the value of goods accepted and the value they would have had if they had been as warranted (diminished value)
iii. Buyer must give seller notice within reasonable time
		e. §2-716 Specific Performance
			i. Buyer can get specific performance if goods are unique
ii. Specific performance only granted if goods are NOT readily available on market
		f. §2-715 Incidental and Consequential Damages
i. Incidental Damages: out-of-pocket expenses by buyer to deal with consequences of seller’s breach

ii. Consequential Damages 
- loss resulting from general or particular requirements and need of which the seller at the time K had reason to know and which would not be prevented by cover (subject to foreseeability & mitigation)
- injury resulting to person or property from breach of K (not subject to foreseeability)
	B. Seller’s Remedies, when Buyer breaches…
		a. §2-706 Resale Damages 	
i. If breach by buyer, seller can resell goods and recover the difference between the resale price and contract price, subject to 3 requirements:
	- goods have to be the same
- give buyer proper notice of resale (for public sale, time and place of sale)
	- good faith and commercially reasonable
		b. §2-708 (1) Market Damages
i. Recovery for contract price minus market value, together with any incidental damages provided, but less expenses saves in consequences of the buyer’s breach
		c. §2-708 (2) Lost Profits
			i. Seller can recover for lost profits, if Market Damages not adequate 
ii. Lost Volume Recovery: Seller may collect lost profits if it can prove that it had the capacity to make both sales and that both sales would have been profitable 
iii. Recovery for due credit for payment or proceeds of resale
iv. Assembling a Specific Product: While seller could complete manufacturing the product and resell on the open market, he can recover for lost profits based on difference between contract price and cost of production.
v. If buyer from a jobber (wholesaler) breaches before jobber has acquired the goods, courts may award lost profits as the best measure of the seller’s harm
		d. §2-709 Seller’s Recovery for the Price to be Paid – Three Situations
			i. if buyer has accepted the goods
			ii. if goods are damaged, after risk of loss has passed
			iii. seller is unable to re-sell the goods
		e. §2-710 Seller’s Incidental and Consequential Damages
i. Incidental Damages: Seller’s out-of-pocket expenses such as cost of storage or transportation
4. Reliance Damages (Promissory Estoppel)
a. Measurement: Expenditures made in preparation for performance less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed (loss must be proven with “reasonable certainty)
b. If breaching party can prove such loss, the non-breaching party may elect a restitutionary remedy
i. If no enforceable K  Promissory Estoppel  Reliance Damages
ii. If no enforceable K and no PE  Restitution
c. Non-breaching party might elect reliance damages where expectation damage amount is uncertain
i. Case Rule Wartzman v. Hightower Production, Ltd: Where a breach has prevented an anticipated gain and proof of loss is difficult to ascertain, a party can recover damages based upon his reliance interest on the contract, less any loss that can be proven that the injured party would have suffered if the contract was performed
	- D has burden to show that K would be losing one
d. Essential Reliance Damages vs. Incidental Reliance Damages:
	i. Essential: costs of performance of the contract (e.g. hiring a security specialist)
	ii. Incidental: costs incurred in collateral transaction
e. Equal Opportunity Exception to Mitigation Requirement
i. If the breaching party had the same opportunity to mitigate, then the non-breaching party does not have to
	f. Pre-contract Reliance: Party recovers for reliance costs incurred before K was made
5. Restitutionary Damages 
	a. Concept: Party is entitled to restitution for conferring a benefit to another party
	b. Limitations
		i. When D commits a total breach or repudiates
		ii. If P has fully performed and the only duty on D is to pay P
		iii. Amount must be reasonably certain
	c. Market Value Restitutions
i. Majority Rule: allow P to recover the value of services he gave D irrespective of whether he would have lost money on the K and been unable to recover in a suit on the contract
- Case Rule Coastal Steel Erectors v. Algernon Blair: Promisee can recover the value of services he gave to D irrespective of whether he would have lost money on the K and been unable to recover in a suit on the contract. Applies when a subcontractor justifiably ceases work because of general contractor’s breach.
	d. Possibility of Restitution in Favor of a Party who is Herself in Breach
		- Traditional Rule: Breaching party cannot recover restitutionary damages.
- Case Rule Lancellotti v. Thomas: If P has rendered part performance under K that is a net benefit to D, P can recover for restitutionary damages, unless intentional variation from terms of contract or behaved in bad faith (modern rule).
6. Specific Performance
	a. Specific performance is granted because money damages would be an inadequate remedy
i. Unique Subject-Matters: real property, heirlooms, works of art, other one-of-a-kind objects, certain intangibles not readily available on the market
	b. Personal Services cannot be recovered under specific performance
i. Negative Enforcement/Injunction: Court may allow breaching party not to perform personal services for another party during the contract period, if performance is unique
7. Agreed Damages:
a. Liquidated Damages: the parties agree that in the event of a breach by one of them, the breaching party will pay damages in a specified sum or in accordance with a prescribed formula
b. Non-breaching party has no duty to mitigate
c. Test to Determine Validity of LD Clauses: 
i. Damages to be anticipated from the breach must be uncertain in amount or difficult to prove
ii. Parties must have intended the clause to liquidate damages rather than operate as a penalty
iii. Amount set in the agreement must be a reasonable forecast of just compensation for the harm flowing from the breach
d. A damage limitation provision is enforceable unless it is unconscionable or it provides for a remedy that is valueless
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